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ROYAL  DECREE. 

Upon  the  recommendation  of  the  Colonial  Secretary,  with  the  ad- 
vice and  consent  of  the  Council  of  Secretaries,  and  by  virtue  of  the 
authority  vested  in  my  Government  by  article  89  of  the  Constitution 
of  the  Monarchy, 

I  hereby  decree  the  following: 

Art.  1.  The  amended  Penal  Code  of  June  17,  1870,  shall  be  pub- 
lished and  go  into  effect  from  the  date  of  its  publication  in  the  terri- 
tory within  the  jurisdiction  of  the  islands  of  Cuba  a  and  Porto  Rico, 
with  the  amendments  recommended  by  the  commission  which  has  had 
charge  of  this  work. 

Akt.  2.  In  the  same  manner  there  shall  be  published  and  observed 
in  the  islands  referred  to  in  the  foregoing  article  the  provisional  law 
of  criminal  procedure  for  the  application  of  said  Code,  with  the 
changes  recommended  by  the  saia  commission. 

Akt.  3.  The  Government  shall  inform  the  Cortes  of  this  decree 
and  of  the  modified  laws  which  are  applied  thereby  to  the  colonial 
provinces. 

Given  at  the  palace  on  May  23, 1879. 

Alfonso. 

Salvador  de  Albacete, 

Colonial  Secretary. 

a  So  much  as  refers  exclusively  to  Cuba  has  been  omitted. 
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PENAL  CODE. 


Book  I.— GENEBAL  PROVISIONS  REGARDING  CUKES  AND  MISDEHEAHORS, 
THE  PEBSONS  LIABLE,  AND  THE  PENALTIES. 

Title  I. — Crimes  and  misdemeanors,  and  circumstances  which 

EXEMPT  FROM,   EXTENUATE,  OR  AGGRAVATE  CRIMINAL  LIABILITY. 

Chapter  I.7-Crimes  and  misdemeanors. 

Art.  1.  Crimes  or  misdemeanors  are  voluntary  acts  and  omissions 
punished  by  law. 

Acts  and  omissions  punished  by  law  are  always  presumed  to  be 
voluntary  unless  the  contrary  shall  appear. 

Any  person  voluntarily  committing  a  crime  or  misdemeanor  shall 
incur  criminal  liability,  even  though  the  wrongful  act  committed  be 
different  from  that  which  he  had  intended  to  commit. 

Art.  2.  In  case  a  court  should  have  knowledge  of  any  act  which  it 
considers  proper  to  repress  and  which  is  not  punished  by  law,  it  shall 
abstain  from  any  proceedings  in  the  matter,  and  shall  state  to  the 
Government  the  reasons  which  induce  it  to  believe  that  the  act  should 
be  the  object  of  penal  legislation. 

The  court  shall  apply  to  the  Government  in  the  same  manner,  stat- 
ing what  may  be  proper,  without  prejudice  to  immediately  imposing 
sentence,  when  a  strict  application  of  the  provisions  of  the  code  would 
result  in  an  excessive  penalty,  taking  into  consideration  the  degree 
of  malice  and  the  injury  caused  by  the  crime. 

Art.  3.  Not  only  is  a  consummated  crime  punishable,  but  also  a 
frustrated  crime  and  ai\  attempt. 

A  crime  is  frustrated  when  the  guilty  person  performs  all  of  the 
acts  of  execution  which  should  produce  the  crime  as  their  conse- 
quence, but  nevertheless  do  not  constitute  it  by  reason  of  causes  inde- 
pendent of  the  will  of  the  perpetrator. 

There  is  an  attempt  when  the  guilty  person  makes  a  beginning  in 
the  commission  of  a  crime  directly  by  overt  acts,  and  does  not  per- 
form all  of  the  acts  of  execution  which  should  produce  the  crime  by 
reason  of  some  cause  or  accident  other  than  his  own  voluntary 
desistance. 

Art.  4.  A  conspiracy  and  proposition  to  commit  a  crime  are  punish- 
able only  in  the  cases  in  which  the  law  specifically  penalizes  them. 

There  is  a  conspiracy  when  two  or  more  persons  act  together  for 
the  commission  or  a  crime  and  decide  to  commit  it 

There  is  a  proposition  when  the  person  who  has  decided  to  commit 
a  crime  proposes  its  execution  to  one  or  more  persons. 
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Art.  5.  Misdemeanors  are  punishable  only  when  they  have  been 
consummated. 

Exception  is  made  of  frustrated  misdemeanors  against  persons  or 
property. 

Art.  6.  Crimes  are  considered  "  grave  "  which  the  law  punishes  by 
penalties  which  in  any  of  their  degrees  are  corporal. 

Crimes  are  considered  "  less  grave  "  which  the  law  represses  by- 
penalties  which  in  their  maximum  degree  are  correctional. 

Misdemeanors  are  infractions  for  which  the  law  establishes  light 
penalties. 

Art.  7.  Crimes  which  are  punished  by  special  laws  are  not  subject 
to  the  provisions  of  this  code. 

Chapter  II. — Circumstances  which  exempt  from,' criminal  liability. 

Art.  8.  The  following  are  not  delinquent  and  are  therefore  exempt 
from  criminal  liability : 

1.  An  imbecile  or  lunatic,  except  when  the  latter  has  acted  during 
a  lucid'interval. 

When  the  imbecile  or  lunatic  m&y  have  committed  an  act  which 
the  law  defines  as  a  "  grave  crime  "  the  court  shall  order  his  confine- 
ment in  one  of  the  asylums  established  for  persons  thus  afflicted, 
which  he  shall  not  be  permitted  to  leave  without  the  previous  author- 
ization of  the  same  court. 

If  the  act  committed  by  the  imbecile  or  lunatic  is  defined  by  the  law 
as  a  "  less  grave  crime  "  the  court,  according  to  the  attendant  circum- 
stances, shall  proceed  in  accordance  with  the  provisions  contained  in 
the  foregoing  paragraph  or  turn  over  the  imbecile  or  lunatic  to  his 
family,  if  the  latter  give  sufficient  security  for  his  custody. 

2.  A  person  under  9  years  of  age. 

3.  A  person  over  9  years  of  age  and  under  15,  unless  he  has  acted 
with  the  exercise  of  judgment. 

The  court  shall  make  an  express  declaration  with  regard  to  this 
point  in  imposing  a  penalty  or  in  declaring  said  person  irresponsible. 

When  the  minor  is  declared  irresponsible,  in  accordance  with  the 
provisions  of  this  and  of  the  preceding  number,  he  shall  be  delivered 
to  his  family  with  a  charge  to  guard  and  educate  him.  In  the  absence 
of  a  person  to  guard  and  educate  him  he  shall  be  taken  to  a  charitable 
institution  for  the  education  of  orphans  and  foundlings,  and  he  shall 
not  leave  said  institution  except  at  the  time  and  under  the  conditions 
prescribed  for  its  inmates. 

L  He  who  acts  in  defense  of  his  person  or  rights,  provided  there 

e  the  following  attendant  circumstances : 

(1)  Illegal  aggression. 

(2)  Reasonable  necessity  of  the  means  employed  to  prevent  or 
pel  it. 

(3)  Lack  of  sufficient  provocation  on  the  part  of  the  person  defend- 
er himself. 

5.  He  who  acts  in  defense  of  the  person  or  rights  of  his  spouse, 
cendants,  descendants,  or  legitimate,  natural,  or  adopted  brothers  or 
iters,  or  of  his  relatives  by  affinity  in  the  same  degrees,  and  those  by 
usanguinity  within  the  fourth  civil  degree,  provided  the  first  and 
2ond  circumstances  mentioned  in  the  foregoing  number  are  attendant, 
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and  provided  that  in  case  the  party  attacked  first  gave  provocation, 
the  defender  took  no  part  therein. 

6.  A  slave  acting  in  defense  of  his  master,  and  a  gratuitously 
emancipated  freedman  in  that  of  his  patron,  and  either  when  acting 
in  defense  of  the  spouses,  ascendants,  descendants,  or  brothers  or 
sisters  of  the  said  master  or  patron,  provided  that  in  any  of  these  cases 
the  first  and  second  circumstances  mentioned  in  No.  4  of  this  article 
are  attendant,  and  that  in  case  there  was  provocation  on  the  part  of 
the  party  attacked  the  defender  took  no  part  therein. 

7.  He  who  acts  in  defense  of  the  person  or  rights  of  a  stranger, 
provided  the  first  and  second  circumstances  mentioned  in  No.  4  are 
attendant,  and  that  the  defender  is  not  actuated  by  revenge,  resent- 
ment, or  other  illegal  motive. 

8.  He  who  in  order  to  avoid  an  injury  performs  an  act  that  causes 
damage  to  another's  property,  provided  tne  following  circumstances 
are  attendant: 

ilj  Should  the  injury  sought  to  be  avoided  really  exist. 
2)  Should  it  be  greater  than  that  caused  to  avoid  it. 
3)  Should  there  be  no  other  practicable  and  less  injurious  means 
to  prevent  it. 

9.  He  who  while  performing  a  legal  act  with  due  care  causes  some 
injury  by  mere  accident  without  liability  or  intention  of  causing  it. 

10.  He  who  acts  by  compulsion  of  an  irresistible  force. 

11.  He  who  acts  under  the  impulse  of  an  uncontrollable  fear  of  an 
equal  or  greater  injury. 

12.  He  who  acts  in  the  fulfillment  of  a  duty  or  in  the  legitimate 
exercise  of  a  right,  trade,  or  office. 

13.  He  who  acts  by  virtue  of  obedience  due  another. 

14.  He  who  is  guilty  of  an  act  of  omission,  being  prevented  by 
legitimate  or  insuperable  causes. 

Chapter  III. — Circumstances  which  extenuate  criminal  liability. 

Art.  9.  The  following  are  extenuating  circumstances: 

1.  Those  mentioned  in  the  preceding  chapter,  when  all  the  requisites 
necessary  to  exempt  from  criminal  liability  in  the  respective  cases  are 
not  attendant. 

2.  When  the  culprit  is  under  18  years  of  age. 

3.  When  the  delinquent  had  no  intention  of  committing  so  grave  an 
injuryas  that  which  he  inflicted.- 

4.  When  sufficient  provocation  or  threat  on  the  part  of  the  injured 
party  immediately  preceded  the  act. 

5.  When  the  act  was  committed  in  the  immediate  vindication  of  a 
grave  offense  committed  against  the  author  of  the  crime,  his  spouse, 
ascendants,  descendants,  his  legitimate,  natural,  or  adopted  brothers 
or  sisters,  or  relatives  by  affinity  in  the  same  degrees. 

6.  When  the  act  was  committed  in  a  state  of  intoxication,  if  the 
latter  were  not  habitual  or  subsequent  to  the  plan  to  commit  the 
crime. 

The  courts  shall  decide  in  view  of  the  circumstances  of  the  persons 
and  of  the  acts  when  intoxication  is  to  be  considered  habitual. 

7.  When  the  person  has  acted  under  such  powerful  excitement  as 
would  naturally  produce  entire  loss  of  reason  and  self-control. 

8.  And,  finally,  any  other  circumstance  of  a  similar  nature  and 
analogous  to  the  foregoing  ones. 
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Chapter  IV. — Circumstances  which  aggravate  criminal  liability. 

Aht.  10.  The  following  are  aggravating  circumstances: 

1.  When  the  injured  person  is  the  spouse  or  ascendant,  descendant, 
legitimate,  natural,  or  adopted  brother  or  sister,  or  relative  by  affinity 
in  the  same  degrees  of  the  offender. 

2.  When  the  injured  person  is  the  master  or  patron  of  the  offender, 
or  the  spouse,  ascendant,  descendant,  or  legitimate  brother  or  sister 
of  the  same. 

3.  When  the  act  is  committed  with  treachery. 

There  is  treachery  when  the  culprit  commits  any  crime  against 
persons  employing  means,  methods,  or  forms  in  the  execution  thereof 
which  tend  to  directly  and  specially  insure  it  without  risk  to  the  per- 
son of  the  criminal  arising  from  the  defense  the  injured  party  might 
make. 

4.  When  the  crime  is  committed  in  consideration  of  a  price,  re- 
ward, or  promise. 

5.  When  it  is  committed  by  means  of  inundation,  fire,  poison,  ex- 

{>losion,  stranding  of  a  vessel  or  intentional  damage,  derailment  of  a 
ocomotive,  or  by  the  use  of  any  other  artifice  involving  great  de- 
struction. 

6.  When  the  crime  is  committed  by  means  of  printing,  lithography, 
photography,  or  other  similar  means  facilitating  publicity. 

Courts  shall  take  this  circumstance  into  consideration,  qualifying 
it  as  aggravating  or  extenuating,  according  to  the  nature  and  effects 
of  the  crime. 

7.  When  the  evil  accomplished  by  the  crime  is  deliberately  in- 
creased by  causing  other  evils  unnecessary  for  its  execution. 

8.  When  the  act  is  committed  with  evident  premeditation. 

9.  When  craft,  fraud,  or  disguise  is  employed. 

10.  When  advantage  is  taken  of  superior  strength  or  means  are 
employed  to  weaken  the  defense. 

11.  When  the  act  is  committed  with  abuse  of  confidence. 

12.  When  advantage  is  taken  by  the  culprit  of  his  public  position. 

13.  When  means  are  employed  or  circumstances  brought  about 
which  add  ignominy  to  the  natural  effects  of  the  act. 

14.  When  the  crime  is  committed  on  the  occasion  of  a  fire,  ship- 
wreck, or  other  calamity  or  misfortune. 

15.  When  the  crime  is  committed  with  the  assistance  of  armed  per- 
sons, or  of  persons  who  assure  or  provide  immunity. 

16.  When  it  is  committed  at  night,  or  in  an  uninhabited  place  or 
by  a  gang. 

The  court  shall  take  this  circumstance  into  consideration  according 
to  the  nature  and  characteristics  of  the  crime. 

17.  When  the  crime  is  committed  in  contempt  of  or  with  insult  to 
the  public  authority. 

18.  When  the  culprit  has  been  previously  punished  for  a  crime  for 
which  the  law  fixes  an  equal  or  greater  penalty,  or  for  two  or  more 
crimes  for  which  it  fixes  a  lighter  penalty. 

This  circumstance  shall  be  taken  into  consideration  by  the  courts 
according  to  the  circumstances  of  the  delinquent  and  the  nature  and 
effects  of  the  crime. 

19.  When  he  is  a  recidivist 
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A  recidivist  is  the  culprit  who  being  found  guilty  of  one  crime 
should  have  been  sentenced  for  another  crime  included  in  the  same 
title  of  the  code. 

20.  When  the  crime  is  committed  in  a  sacred  place,  in  the  palace  of 
the  Governor-General,  or  in  the  presence  of  the  latter,  oe  where 
public  authorities  are  engaged  in  the  discharge  of  their  duties. 

21.  When  the  act  is  committed  with  insult  or  in  disregard  for  the 
respect  which  may  be  due  the  aggrieved  party  on  account  of  his  rank, 
age,  or  sex,  or  when  it  is  committed  in  his  dwelling  if  he  has  not 
given  provocation. 

22.  When  the  act  is  committed  against  a  white  person  by  one  who 
is  not  white* 

This  circumstance  shall  be  taken  into  consideration  by  courts  ac- 
cording to  the  nature  and  characteristics  of  the  crime. 

23.  When  the  act  is  committed  by  wrongful  entry. a 

Wrongful  entry  is  such  as  is  effected  through  any  way  not  intended 
for  the  purpose. 

24.  When  it  is  committed  by  breaking  through  a  wall,  roof,  or 
floor,  or  by  forcing  doors  or  windows. 

25.  When  the  culprit  is  a  vagrant 

By  a  vagrant  is  understood  a  person  who  possesses  no  property  or 
income,  does  not  habitually  exercise  any  profession,  art,  or  trade, 
and  has  no  employment,  office,  industry,  lawful  occupation,  or  any 
other  legitimate  or  known  means  of  earning  a  livelihood,  even 
though  he  may  be  married  and  have  a  fixed  domicile. 

26.  When  the  act  is  committed  by  the  use  of  arms  prohibited  by 
the  regulations. 

Title  II. — Persons  liable  for  crimes  and  misdemeanors. 
Chapter  I. — Persons  criminally  liable  for  crimes  and  misdemeanors.  ' 

Art.  11.  The  following  are  criminally  liable  for  crimes: 

1.  Principals. 

2.  Accomplices. 

3.  Accessories. 

The  following  are  criminally  liable  for  misdemeanors: 

1.  Principals. 

2.  Accomplices. 

Art.  12.  The  following  are  considered  principals: 

1.  Those  who  take  a  direct  part  in  the  execution  of  the  act. 

2.  Those  who  directly  force  or  induce  others  to  execute  it. 

3.  Those  who  cooperate  in  the  execution  of  the  act  by  another  act 
without  which  it  could  not  have  been  accomplished. 

Art.  13.  Accomplices  are  those  persons  who,  not  being  included  in 
the  preceding  article,  cooperate  in  the  execution  of  the  act  by  other 
previous  or  simultaneous  acts. 

Art.  14.  Accessories  are  those  who,  having  knowledge  of  the  com- 
mission of  the  crime,  and  without  having  participated  therein  either 
as  principal  or  accomplices,  subsequently  take  part  in  its  execution 
in  any  of  the  following  manners: 

1.  6y  themselves  making  profit  or  by  assisting  the  delinquents  to 
profit  by  the  effects  of  the  crime. 

a  See  art  526,  No.  1. 
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2.  By  concealing  or  rendering  useless  the  body,  effects,  or  instru- 
ments of  the  crime  in  order  to  prevent  its  discovery. 

3.  By  harboring,  concealing,  or  assisting  in  the  escape  of  the  cul- 
prit, provided  any  of  the  following  circumstances  are  attendant : 

(1)  When  the  accessory  takes  advantage  of  any  public  office  he 
may  be  holding. 

(2)  When  the  delinquent  is  guilty  of  treason,  regicide,  parricide, 
assassination,  attempt  against  the  life  of  the  Governor-General,  or 
known  to  be  an  habitual  criminal  in  any  other  crime. 

Art.  15.  Those  who  are  accessories  of  their  spouses,  ascendants, 
descendants,  legitimate,  natural,  or  adopted  brothers  or  sisters,  or 
relatives  by  affinity  in  the  same  degrees,  are  exempt  from  the  penal- 
ties imposed  upon  accessories;  also  slaves  and  freedmen  with  regard 
to  their  masters  and  patrons  or  the  spouses  or  other  relatives  of  the 
latter  in  the  degrees  mentioned,  with  the  only  exception  of  such 
accessories  as  may  be  included  in  No.  1  of  the  preceding  article. 

Chapter  II. — Persona  civilly  liable  for  crimes  and  misdemeanors. 

Art.  16.  Every  person  criminally  liable  for  a  crime  or  mis- 
demeanor is  also  civilly  liable. 

Art.  17.  The  exemption  from  criminal  liability  declared  in  Nos.  1, 
2,  3,  8,  and  11  of  article  8  does  not  include  exemption  from  civil 
liability,  which  shall  be  enforced  subject  to  the  followinjg  rules: 

(1)  In  cases  1,  2,  and  3,  the  persons  who  are  civilly  liable  for  acts 
committed  by  a  lunatic  or  imbecile,  or  a  person  under  9  years  of  age, 
or  over  this  age  and  under  15,  who  has  not  acted  with  the  exercise  of 
judgment,  are  those  who  have  them  under  their  authority,  legal 
guardianship,  or  power,  unless  they  prove  that  there  was  no  blame  or 
negligence  on  their  part. 

Should  there  be  no  person  having  them  under  his  authority,  legal 
guardianship,  or  power,  or  if  such  person  be  insolvent,  the  said  luna- 
tics, imbeciles,  or  minors  shall  answer  with  their  own  property, 
excepting  that  part  which  is  exempted  for  their  support  in  accord- 
ance with  the  civil  law. 

(2)  In  the  case  of  No.  7,  those  persons  are  civilly  liable  from 
whom  the  injury  was  warded  off  in  proportion  to  the  benefit  they 
may  have  derived. 

The  court  shall  fix,  according  to  its  judgment,  the  proportional 
amount  for  which  each  interested  party  shall  be  liable. 

When  the  respective  amounts  can  not  be  equitably  apportioned, 
oven  approximately,  or  when  the  liability  extends  to  the  State  or  the 
greater  part  of  a  town,  and  in  any  case,  if  the  damage  were  caused 
with  the  assent  of  the  authorities  or  their  agents,  indemnity  shall  be 
made  in  the  manner  prescribed  by  special  laws  and  regulations. 

(3)  In  the  case  of  No.  11,  those  who  caused  the  fear  shall  be  prin- 
cipally liable,  and  subsidiarily,  in  the  absence  of  the  former,  those 
who  committed  the  act,  reserving  with  regard  to  the  latter  the  benefit 
of  competency. 

Art.  18.  Innkeepers,  tavern  keepers,  and  any  other  persons  or 
enterprises  shall  be  civilly  liable,  in  the  absence  of  persons  criminally 
so,  for  crimes  committed  within  their  establishments,  whenever  any 
infraction  of  general  or  special  police  regulations  by  them  or  their 
employees  may  have  occurred. 
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Innkeepers  are  furthermore  subsidiarily  liable  for  the  restitution 
of  effects  robbed  or  stolen  within  their  houses  from  persons  who  are 
stopping  therein,  or  for  the  indemnification  of  said  goods,  provided 
the  persons  have  notified  in  advance  either  the  innkeeper  himself,  or 
the  person  representing  him,  of  the  deposit  of  said  effects  in  the  inn; 
and  provided  furthermore,  that  they  have  heeded  the  warnings  that 
said  innkeepers  or  their  substitutes  may  have  given  them  with  regard 
to  the  care  and  vigilance  of  their  effects.  There  shall  be  no  liability 
in  case  of  robbery  oy  violence  or  intimidation  of  persons,  except  it  be 
committed  by  the  employees  of  the  inn. 

Abt.  19.  The  subsidiary  liability  established  in  the  preceding 
article  shall  also  apply  to  masters,  teachers,  persons,  and  enterprises 
engaged  in  any  kind  of  industry,  for  crimes  and  misdemeanors  com- 
mitted by  their  slaves,  pupils,  officers,  apprentices,  or  employees  in 
the  discharge  of  their  obligations  or  service. 

Title  III. — Penalties. 

Chapter  I. — Penalties  in  general. 

Akt.  20.  No  crime  or  misdemeanor  shall  be  punished  by  a  penalty 
which  was  not  established  by  law  prior  to  its  commission. 

Akt.  21.  Penal  laws  shall  have  a  retroactive  effect  in  so  far  as  they 
favor  the  person  guilty  of  a  crime  or  misdemeanor,  even  though  at 
the  time  or  the  publication  of  said  laws  a  final  sentence  should  have 
been  pronounced  and  the  convicted  person  is  serving  his  sentence* 

Art.  22.  The  pardon  of  the  offended  party  does  not  extinguish  a 
penal  action.  This  is  not  understood  with  regard  to  crimes  which 
can  not  be  prosecuted  without  the  previous  denunciation  or  consent 
of  the  injured  party. 

Civil  liability  with  regard  to  the  interests  of  the  party  condoning 
an  offense  is  extinguished  by  his  express  renunciation. 

Art.  23.  The  following  shall  not  be  considered  as  penalties : 

1.  Detention  and  temporary  confinement  of  the  accused  persons. 

2.  Suspension  from  public  employment  or  office  ordered  during 
proceedings,  or  in  order  to  institute  them. 

3.  Fines  and  other  corrections  which,  in  the  use  of  their  adminis- 
trative or  disciplinary  powers,  superiors  may  impose  upon  their 
subordinates  or  upon  those  under  their  direction. 

4.  Deprivation  of  rights  and  reparations,  which  the  civil  laws  may 
establish  in  penal  form. 

Chapter  II. — Classification  of  penalties. 

Art.  24.  The  penalties  which  may  be  imposed  according  to  this 
code,  and  their  different  classes,  are  those  included  in  the  following 
general  scale: 

Corporal  penalties. — Death;  cadena  perpetua;  reclttsion  perpetua; 
relegacion perpetua;  perpetual  expulsion;  cadena  temporal;  reclusion 
temporal;  relegacion  temporal;  temporary  expulsion;  presidio 
mayor;  prision  mayor;  confinamiento;a  perpetual  absolute  aisquali- 

°  See  G.  O.  No.  104,  headquarters  Department  of  Porto  Rico,  July  19,  1899, 
paragraph  III. 
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fication;  temporary  absolute  disqualification;  perpetual  special  dis- 
qualification from  public  office,  the  right  of  suffrage,  active  and 
passive,  and  from  tne  exercise  of  a  profession  or  trade;  temporary 
special  disqualification  from  a  public  office,  the  right  of  suffrage, 
both  active  and  passive,  and  from  the  exercise  of  a  profession  or 
trade. 

Correctional  penalties. — Presidio  correctional;  prision  correc- 
tional; banishment;  public  censure;  suspension  from  public  office, 
active  and  passive  rignt  of  suffrage,  and  from  the  exercise  of  a  pro- 
fession or  trade;  arresto  mayor. 

Light  penalties. — Arresto  menor;  private  censure. 

Penalties  common  to  the  three  preceding  classes. — Fine;  caution. 

Accessory  penalties. — Degradation;  civil  interdiction;  subjection 
to  the  surveillance  of  the  authorities;  forfeiture  or  confiscation  of  the 
instruments  and  proceeds  of  the  crime ;  payment  of  costs. 

Art.  25.  A  fine,  when  imposed  as  the  principal  penalty,  shall  be 
considered  as  a  corporal  penalty  if  it  exceeds  6,250  pesetas ;  as  correc- 
tional if  it  does  not  exceed  6,250  and  is  not  less  than  325  pesetas,  and 
light  if  it  does  not  amount  to  325  pesetas. 

Art.  26.  The  penalties  of  disqualification  and  suspension  from 
public  office  and  the  right  of  suffrage  are  accessory  in  those  cases 
when,  not  being  specially  imposed  by  law,  it  declares  that  other 
penalties  shall  include  them. 

Costs  of  proceedings  are  understood  to  be  imposed  by  law  upon 
those  criminally  liable  for  any  crime  or  misdemeanor. 

Chapter  III. — Duration  and  effect'  of  penalties. 
Section  I. — Duration  of  penalties.* 

Art.  27.  Persons  condemned  to  cadena,  reclusidn^  and  relegation 
perpetuas,  or  to  perpetual  expulsion,  shall  be  pardoned  after  having 
served  thirty  years  of  their  sentence,  unless  on  account  of  their  con- 
duct or  for  other  serious  reasons  they  shall  not  be  worthy  of  pardon 
in  the  opinion  of  the  Government. 

The  penalties  of  cadena.  reclusion,  and  relegation  temporales,  and 
temporary  expulsion,  shall  last  for  twelve  years  and  one  day  to 
twenty  years. 

Those  of  presidio  and  prision  mayores  and  confinamiento  shall  last 
from  six  years  and  one  day  to  twelve  years.6 

Those  of  temporary  absolute  and  temporary  special  disqualification 
shall  last  from  six  years  and  one  day  to  twelve  years. 

Those  of  presidio  correctional  and  prision  correctional  shall  lust 
from  six  months  and  one  day  to  six  years. 

That  of  suspension  shall  last  from  one  month  and  one  day  to  six 
years. 

That  of  arresto  mayor  shall  last  from  one  month  and  one  day  to 
six  months. 

That  of  arresto  menor  shall  last  from  one  to  thirty  days. 

That  of  caution  shall  last  for  the  time  the  court  may  determine. 

•  See  O.  O.  No.  33,  headquarters  Department  Porto  Bico,  March  13,  1899,  as 
to  commutation  for  good  behavior. 

*  G.  O.  No.  152,  headquarters  Department  Porto  Bico,  Sept  29,  1899. 
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Art.  28.  The  provisions  of  the  proceeding  article  shall  not  apply  to 
penalties  imposed  as  accessory  to  others,  in  which  case  the  accessory 
penalties  shall  have  the  duration  respectively  fixed  by  law. 

Art.  29.  When  the  guilty  person  is  imprisoned,  the  duration  of  the 
temporary  penalties  shall  commence  from  the  day  on  which  the  con- 
demnatory sentence  was  made  final. 

When  the  guilty  person  may  not  be  imprisoned,  the  duration  of 
penalties  consisting  in  deprivation  of  liberty  shall  commence  as  soon 
as  said  person  is  at  the  disposal  of  the  judicial  authorities,  in  order 
to  serve  his  sentence. 

The  duration  of  the  penalties  of  expulsion,  confinamiento^  and  ban- 
ishment shall  commence  only  from  the  day  on  which  the  guilty  per- 
son commenced  to  serve  his  sentence. 

If  the  guilty  person  should  enter  an  appeal  and  it  is  refused,  he 
shall  not  be  allowed  the  time  that  has  elapsed  between  the  sentence 
appealed  from  and  the  one  rejecting  the  appeal. 

Section  II.— Effects  of  penalties  according  to  their  respective  nature. 

Art.  30.  The  penalty  of  perpetual  absolute  disqualification  shall 
produce  the  following  effects: 

1.  The  deprivation  of  the  person  punished  of  all  honors  which  he 
may  be  enjoying,  and  of  all  public  employments  and  offices  which  he 
may  be  holding,  even  though  the  latter  come  from  popular  election. 

2.  The  deprivation  of  the  rights  to  vote  and  to  be  elected  to  public 
offices  of  popular  election. 

3.  The  disqualification  to  acquire  the  honors,  offices,  employments 
and  rights  mentioned. 

4.  The  loss  of  all  right  to  retirement  with  pay,  suspension  with 

Sart  pay,  or  any  other  pension  for  offices  he  may  have  previously 
lied,  without  prejudice  to  the  pension  for  support  the  Government 
may  grant  him  as  a  reward  for  distinguished  services. 

Under  this  provision  are  not  included  rights  already  acquired  at 
the  time  of  the  condemnation  by  the  widow  or  children  of  the  person 
punished. 

Art.  31.  The  penalty  of  temporary  absolute  disqualification  shall 
produce  the  following  effects: 

1..  The  deprivation  of  the  person  sentenced  of  all  honors  he  may 
be  enjoying,  and  of  all  public  employment  and  offices  which  he  may 
be  holding,  although  the  latter  be  filled  by  popular  election. 

2.  The  deprivation  of  the  right  of  voting  and  being  elected  to  pub- 
lic office  by  popular  election  during  the  term  of  the  sentence. 

3.  The  disqualification  of  acquiring  the  honors,  employments, 
offices,  and  rights  mentioned  in  No.  1,  likewise  during  the  term  of  the 
sentence. 

Art.  32.  Perpetual  special  disqualification  from  public  office  shall 
produce  the  following  effects : 

1.  The  loss  of  the  office  or  employment  which  it  affects,  and  of  the 
honors  attached  thereto. 

2.  Disqualification  to  acquire  other  similar  ones. 

Art.  33.  Perpetual  special  disqualification  from  the  right  of  suf- 
frage shall  perpetually  deprive  the  person  punished  of  the  right  to 
vote  and  being  elected  to  die  elective  public  office  in  question. 
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Art.  34.  Temporary  special  disqualification  for  a  public  office  shall 
produce  the  following  effects: 

1.  Loss  of  the  office  or  employment  which,  it  affects,  as  well  as  the 
honors  attached  thereto. 

2.  Disqualification  to  acquire  other  similar  offices  or  employments 
during  the  term  of  the  sentence. 

Art.  35.  Temporary  special  disqualification  from  the  right  of  suf- 
frage shall  deprive  the  person  punished  of  the  right  of  voting  and 
being  elected  during  the  term  of  sentence  for  the  popular  elective 
office  affected  by  the  sentence. 

Art.  36.  Suspension  from  a  public  office  shall  disqualify  the  person 
punished  from  exercising  the  same,  and  from  obtaining  other  similar 
offices  during  the  term  of  the  sentence. 

Art.  37.  Suspension  from  the  right  of  suffrage  shall  likewise  dis- 
qualify the  person  for  the  exercise  thereof  during  the  term  of  the 
sentence. 

Art.  38.  When  an  ecclesiastical  person  is  sentenced  to  the  penalty 
of  disqualification  in  any  of  its  classes,  or  to  that  of  suspension,  the 
effects  thereof  shall  be  limited  respectively  to  the  offices,  rights,  or 
honors  which  he  does  not  derive  from  the  church,  and  to  the  salary 
to  which  he  is  entitled  by  reason  of  his  ecclesiastical  office. 

Art.  39.  Perpetual  special  disqualification  for  a  profession  or  trade 
shall  perpetually  deprive  the  person  punished  of  the  privilege  to 
exercise  the  same. 

Temporary  disqualification  therefor  shall  deprive  him  in  the  same 
manner  during  the  term  of  the  sentence. 

Art.  40.  Suspension  from  the  exercise  of  a  profession  or  trade 
shall  produce  the  same  effect  as  temporary  disqualification  during  the 
term  of  the  sentence. 

Art.  41.  Civil  interdiction  shall  deprive  the  person  punished  as 
long  as  he  suffers  it,  of  the  rights  of  paternal  authority,  guardianship 
of  person  or  property,  participation  in  the  family  council,  marital 
authority,  the  administration  of  property,  and  the  right  to  dispose  of 
his  own  property  by  acts  inter  vivos.  Those  cases  are  excepted  in 
which  the  law  explicity  limits  its  effects. 

Art.  42.  Subjection  to  the  surveillance  of  the  authorities  imposes 
the  following  obligations  on  the  persons  punished: 

1.  That  of  fixing  his  domicile  and  giving  notice  thereof  to  the 
authority  immediately  in  charge  of  bis  surveillance,  not  being 
allowed  to  change  it  without  the  knowledge  and  permission  of  said 
authority  in  writing. 

2.  To  observe  the  rules  of  inspection  prescribed. 

3.  To  adopt  some  trade,  art,  industry,  or  profession,  should  he 
not  have  known  means  of  subsistence  of  his  own. 

Whenever  a  person  punished  is  placed  under  the  surveillance  of 
the  authorities  notice  thereof  shall  be  given  to  the  Government  and 
to  the  Governor-General. 

Art.  43.  The  penalty  of  caution  shall  oblige  the  person  punished 
to  secure  a  sufficient  bondsman,  who  shall  guarantee  that  said  person 
will  not  commit  the  injury  which  it  is  endeavored  to  prevent,  other- 
wise binding  himself  to  pay  the  sum  which  the  court  may  have  fixed 
in  the  sentence. 

The  court  shall  fix  the  term  of  the  bond  in  its  discretion. 

If  the  person  punished  should  not  furnish  bond,  he  shall  incur  the 
penalty  of  banishment. 
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Art.  44.  Persons  sentenced  to  the  penalties  of  disqualification  for 
public  offices,  for  the  right  of  suffrage,  or  for  a  profession  or  trade, 
perpetually  or  temporarily,  may  be  rehabilitated  in  the  form  pre- 
scribed by  law. 

Art.  45.  A  pardon  shall  not  produce  rehabilitation  for  the  dis- 
charge of  public  office  and  for  the  exercise  of  the  right  of  suffrage, 
unless  said  rehabilitation  be  specially  granted  in  the  pardon. 

Art.  46.  Costs  shall  include  fees  and  indemnifications  incurred  in 
judicial  proceedings,  whether  consisting  of  fixed  or  unalterable 
amounts,  oy  reason  of  being  previously  fixed  by  laws,  regulations,  or 
royal  orders,  or  not  fixed  by  any  scheaule. 

Art.  47.  The  amount  of  fees  and  indemnifications  not  previously 
fixed  in  the  terms  prescribed  in  the  preceding  article  shall  be  fixed  by 
the  court  in  the  manner  established  oy  the  law  of  criminal  procedure* 

Art.  48.  In  case  the  property  of  the  person  punished  should  not 
be  sufficient  to  cover  all  the  pecuniary  liabilities,  they  shall  be  satisfied 
in  the  following  order : 

1.  Reparation  of  the  injury  caused  and  indemnification  of  damages. 

2.  Indemnification  to  the  State  for  the  amount  of  stamped  paper 
and  other  expenses  which  may  have  been  incurred  on  his  account  in 
the  cause. 

3.  The  costs  of  the  private  accuser. 

4.  Other  costs  of  procedure,  including  those  of  the  defense  of  the 
person  prosecuted,  without  preference  among  the  persons  interested. 

5.  The  fine. 

Should  the  crime  have  been  of  those  which  can  be  prosecuted  only 
at  the  instance  of  a  party,  the  costs  of  the  private  accuser  shall  be 
satisfied  in  preference  to  the  indemnification  to  the  State. 

Art.  49.  If  the  person  sentenced  should  not  have  property  to  satisfy 
the  pecuniary  liabilities  included  in  Nos.  1,  3,  and  5  or  the  preceding 
article,  he  shall  be  subject  to  a  subsidiary  personal  liability  at  the  rate 
of  one  day  for  every  12J  pesetas,  according  to  the  following  rules : 

1.  If  the  principal  penalty  imposed  is  to Tie  undergone  by  the  crim- 
inal confined  in  a  penal  institution,  he  shall  continue  therein,  although 
said  detention  can  not  exceed  one-third  of  the  term  of  the  sentence, 
and  in  no  case  can  it  exceed  one  year. 

2.  If  the  principal  penalty  imposed  is  not  to  be  undergone  by  the 
criminal  in  a  penal  institution  and  its  duration  is  fixed,  he  shall  con- 
tinue subject, -for  the  time  mentioned  in  the  preceding  article,  to  the 
same  deprivations  of  which  said  penalty  must  consist. 

3.  If  the  principal  penalty  imposed  should  be  a  censure,  fine,  or 
caution,  the  insolvent  guilty  person  shall  be  confined  in  the  district 

i"ail  for  a  term  which  can  not  exceed  six  months  in  any  case,  should  he 
iave  been  prosecuted  for  a  crime,  or  fifteen  days  should  he  have  been 
prosecuted  for  a  misdemeanor. 

Art.  50.  The  subsidiary  personal  liability  on  account  of  insolvency 
shall  not  be  imposed  upon  the  person  condemned  to  a  penalty  higher 
in  the  general  scale  than  that  of  presidio  correctional. 

Art.  51.  The  personal  liability  which  the  criminal  may  have  in- 
curred by  reason  of  insolvency  shall  not  exempt  him  from  the  repara- 
tion of  the  injury  caused  and  indemnification  of  damages  if  his 
pecuniary  circumstances  should  improve,  but  it  shall  exempt  him 
from  the  other  pecuniary  liabilities  included  in  numbers  3  and  5  of 
article  48. 
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Section  III.— -Punishments  which  include  other  accessory  penalties. 

Art.  52.  The  death  penalty,  when  it  is  not  carried  out  because  the 
criminal  has  been  pardoned,  shall  include  perpetual  absolute  disquali- 
fication and  subjection  of  the  criminal  to  the  surveillance  or  the 
authorities  for  the  term  of  his  life,  unless  said  accessory  penalty  has 
been  specially  remitted  in  the  pardon. 

Art.  53.  The  penalty  of  cadena  perpetua  shall  include  the  follow- 
ing accessory  penalties: 

1.  Degradation,  in  case  the  principal  penalty  of  cadena  perpetua 
is  imposed  upon  a  public  official  by  reason  of  abuse  committed  in  the 
exercise  of  his  office,  if  said  office  is  one  of  those  which  confer  a  per- 
manent character. 

2.  Civil  interdiction. 

3.  Subjection  to  the  surveillance  of  the  authorities  during  the  life 
of  the  person  punished. 

Even  though  the  latter  should  obtain  pardon  from  the  principal 
penalty,  he  shall  suffer  that  of  perpetual  absolute  disqualification  and 
subjection  to  the  surveillance  or  the  authorities  during  his  life,  unless 
this  accessory  penalty  has  been  remitted  in  the  pardon  of  the  princi- 
pal one. 

Art.  54.  The  penalties  of  reclusion  perpetua,  relegation  perpetua, 
and  perpetual  expulsion  shall  include  that  of  perpetual  absolute  dis- 

auahfication  and  subjection  to  the  surveillance  of  the  authorities 
uring  the  life  of  the  person  punished,  said  accessory  penalties  being 
suffered  by  the  latter  even  though  he  may  have  been  pardoned  as  to 
the  principal  one,  if  they  have  not  been  remitted  in  the  pardon. 

Art.  55.  The  penalty  of  cadena  temporal  shall  include  the  follow- 
ing accessory  penalties: 

1.  Civil  interdiction  of  the  person  punished  during  the  term  of  the 
sentence. 

2.  Perpetual  absolute  disqualification. 

3.  Subjection  to  the  surveillance  of  the  authorities  during  the  life 
of  the  person  punished. 

Art.  56.  The  penalty  of  presidio  mayor  shall  include  those  of  abso- 
lute temporary  disqualification  and  subjection  to  the  surveillance  of 
the  authorities  for  a  term  equal  to  that  of  the  principal  punishment, 
which  shall  begin  to  be  counted  from  the  date  of  the  fulfillment  oi 
the  same. 

Art.  57.  The  penalty  of  presidio  correctional  shall  include  sus- 
pension from  any  public  office,  profession,  trade,  or  from  the  right  of 
suffrage. 

Art.  58.  The  penalties  of  reclueidn  temporal,  relegation  temporal, 
and  temporary  expulsion  shall  include  temporary  absolute  disquali- 
fication during  their  term  and  subjection  to  the  surveillance  of  the 
authorities  during  the  term  of  the  sentence  and  as  long  again,  which 
shall  be  counted  from  the  time  the  sentence  is  fulfilled. 

Art.  59.  The  penalty  of  confinamiento  shall  include  that  of  tem- 
porary absolute  disqualification  and  subjection  to  the  surveillance  of 
the  authorities  during  the  term  of  the  sentence  and  as  much  again, 
which  shall  begin  to  be  counted  from  the  completion  of  the  former. 

Art.  60.  The  penalties  of  prision  mayor  and  prision  correctional 
and  arresto  mayor  shall  include  suspension  from  any  office  and  from 
the  right  of  suffrage  during  the  term  of  the  sentence. 
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Art.  61.  Every  penalty  which  may  be  imposed  for  a  crime  shall 
include  the  forfeiture  oi  the  proceeds  of  the  crime  and  of  the  instru- 
ments used  in  its  execution. 

Both  shall  be  confiscated  unless  they  belong  to  a  third  party  who  is 
not  responsible  for  the  crime. 

Things  thus  confiscated  shall  be  sold  if  they  are  of  licit  commerce, 
the  proceeds  thereof  being  applied  to  cover  the  liabilities  of  the  person 
punished,  or  shall  be  rendered  useless  if  they  are  illicit. 

Chapter  IV. — The  application  of  penalties. 

Section  I. — Rules  for  the  application  of  penalties  to  principals  in  a  consum- 
mated crime,  frustrated  crime,  and  attempt,  and  to  accomplices  and  accessories 
thereto. 

Art.  62.  Upon  the  principals  in  a  crime  or  misdemeanor  the  pen- 
alty shall  be  imposed  which  may  have  been  prescribed  by  the  law  for 
said  crime  or  misdemeanor. 

Whenever  the  law  shall  establish  the  penalty  for  a  crime  in  general 
terms  it  shall  be  understood  as  being  imposed  upon  the  consummated 
crime. 

Art.  63.  In  cases  in  which  the  crime  committed  is  different  from 
that  which  the  culprit  had  intended  to  commit  the  following  rules 
shall  be  observed : 

1.  If  the  penalty  prescribed  for  the  accomplished  crime  should  be 
higher  than  that  corresponding  to  the  crime  which  the  culprit  had 
intended  to  commit,  the  penalty  corresponding  to  the  second  shall  be 
imposed  on  the  culprit  in  its  maximum  degree. 

2.  If  the  penalty  prescribed  for  the  accomplished  crime  should  be 
lower  than  that  prescribed  for  the  one  which  the  culprit  had  intended 
to  commit,  the  penalty  corresponding  to  the  former  shall  be  imposed 
on  him,  also  in  its  maximum  degree. 

3.  The  provisions  of  the  preceding  rule  shall  not  be  applicable  if 
the  acts  committed  by  the  culprit  should  constitute,  besides^  an 
attempt  to  commit  another  crime  or  another  frustrated  crime,  if  the 
law  should  punish  these  acts  with  a  higher  penalty,  in  which  case  that 
corresponding  to  the  attempt  or  frustrated  crime  shall  be  imposed  in 
its  maximum  degree. 

Art.  64.  Upon  the  principals  in  a  frustrated  crime  shall  be  imposed 
the  penalty  next  lower  in  degree  than  that  prescribed  by  the  law  for 
the  consummated  crime. 

The  same  rule  shall  be  observed  regarding  the  principals  in  frus- 
trated misdemeanors. 

Art.  65.  Upon  the  principals  in  an  attempt  to  commit  a  crime  shall 
be  imposed  a  penalty  lower  by  two  degrees  than  that  prescribed  by 
law  for  the  consummated  crime. 

Art.  66.  Upon  the  accomplices  in  a  consummated  crime  shall  be 
imposed  the  penalty  next  lower  in  degree  than  that  prescribed  by  law 
for  the  consummated  crime. 

Art.  67.  Upon  the  accessories  in  a  consummated  crime  shall  be 
imposed  the  penalty  lower  by  two  degrees  than  that  prescribed  by  law 
for  the  consummated  crime. 

Art.  68.  Upon  the  accomplices  in  a  frustrated  crime  shall  be  im- 
posed the  penalty  next  lower  in  degree  than  that  prescribed  by  law 
for  the  frustrated  crime. 
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Art.  69.  Upon  the  accessories  in  a  frustrated  crime  shall  be  im- 
osed  the  penalty  lower  by  two  degrees  than  that  prescribed  by  law 
or  the  frustrated  crime. 

Art.  70.  Upon  the  accomplices  in  an  attempt  to  commit  a  crime 
shall  be  imposed  the  penalty  next  lower  in  degree  than  that  prescribed 
by  law  for  the  attempt  to  commit  the  crime. 

Art.  71.  Upon  the  accessories  in  an  attempt  to  commit  a  crime 
shall  be  imposed  the  penalty  lower  bj;  two  degrees  than  that  pre- 
scribed by  law  for  the  attempt  to  commit  the  crime. 

Art.  72.  There  are  excepted  from  the  provisions  of  articles  67,  69, 
and  71  the  accomplices  mentioned  in  No.  3  of  article  14,  in  whose 
cases  the  first  circumstance  mentioned  in  said  number  is  attendant, 
upon  whom  the  penalty  of  perpetual  special  disqualification  shall  be 
imposed  if  the  delinquent  harbored  should  have  been  guilty  of  a  grave 
crime,  and  that  of  temporary  special  disqualification  it  he  should  have 
been  guilty  of  a  less  grave  crime. 

Art.  73.  The  general  provisions  contained  in  articles  64  to  72, 
inclusive,  shall  not  be  applicable  to  cases  in  which  the  frustrated 
crime,  the  attempt,  the  complicity,  or  the  participation  after  the  fact 
{encubrirrdento)  are  specially  penalized  by  law. 

Art.  74.  In  order  to  graduate  the  penalties  which,  in  accordance 
with  the  provisions  of  articles  64  to  72,  inclusive,  should  be  imposed 
on  the  principals  in  a  frustrated  crime  and  in  an  attempt  to  commit 
crime,  and  upon  the  accomplices  and  accessories,  the  following  rules 
shall  be  observed : 

1.  When  the  penalty  prescribed  for  the  crime  is  a  single  and  indi- 
visible one,  the  penalty  next  lower  shall  be  that  following  in  number 
the  indivisible  penalty  in  the  respective  graduated  scale. 

2.  When  the  penalty  prescribed  for  the  crime  is  composed  of  two 
indivisible  penalties,  or  of  one  or  more  divisible  penalties  imposed 
to  their  full  limit,  the  penalty  next  lower  shall  be  that  which  follows 
in  number  the  lesser  of  the  penalties  imposed  in  the  respective  gradu- 
ated scale. 

3.  When  the  penalty  prescribed  for  the  crime  is  composed  of  one 
or  two  indivisible  penalties  and  the  maximum  degree  of  another 
divisible  penalty,  the  penalty  next  lower  shall  consist  of  the  medium 
and  minimum  degrees  of  the  said  divisible  penalty  and  the  maximum 
degree  of  that  following  in  number  in  the  respective  graduated  scale. 

4.  When  the  penalty  prescribed  for  the  crime  is  composed  of  vari- 
ous degrees,  corresponding  to  several  divisible  penalties,  that  next 
lower  snail  consist  of  the  degree  that  follows  the  minimum  of  those 
constituting  the  penalty  imposed,  and  of  the  two  others  next  immedi- 
ate, which  will  be  taken  from  the  penaltv  imposed^  if  it  should  have 
any,  and  otherwise  from  the  penalty  following  m  number  in  the 
respective  graduated  scale. 

5.  When  the  law  prescribes  the  penalty  for  the  crime  in  a  form  not 
specially  mentioned  in  the  four  preceding  rules,  the  courts,  proceed- 
ing by  analogy,  shall  impose  the  penalties  corresponding  to  princi- 
pals, accomplices,  and  accessories  in  a  frustrated  crime  and  in  an 
attempt  to  commit  a  crime. 

Art.  75.  When  the  penalty  prescribed  by  law  for  a  crime  should 
have  been  included  in  two  scales,  the  graduation  prescribed  in  the 
preceding  article  shall  be  made  according  to  the  scale  which  includes 
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the  penalties  by  which  are  punished  the  greater  part  of  the  crimes 
referred  to  in  the  section,  chapter,  or  title  in  which  the  crime  is 
contained. 

Demonstrative  table  of  the  provisions  of  this  chapter. 


Penalty  prescribed 
for  the  crime. 


Penalty  pertain- 
ing to  the  prin- 
cipal in  a  frus- 
t rated  crime 
and  the  accom- 
plice in  a  con- 
BQmmated 
crime. 


Penalty  pertaining 
to  the  principal 
in  an  attempt  at 
consummated 
crime,  accessory 
in  the  same 
crime,  and  ac- 
complices in  a 
frustrated  crime. 


Penalty  pertain- 
ing to  an  acces- 
sory in  a  frus- 
trated crime 
and  accom- 
plices in  at- 
tempt. 


Penalty  pertain- 
ing to  an  acces- 
sory in  an  at- 
tempt to  commit 
a  crime. 


First  case,  death.... 

Second  case,  cadena 
perpetua  to  death. 

Third  case,  cadena 
temporal  in  its 
maximum  degree 
to  death. 


Fourth  case,  pre- 
tidio  mayor  in  its 
maximum  degree 
to  cadena  temporal 
in  its  medium  de- 
gree. 


Cadena  perpetua.. 
Cadena  temporal.. 

Presidio  mayor  in 
its  maximum 
degree  to  ca- 
dena temporal 
in  its  medium 
degree. 

Presidio  correc- 
tional in  its 
maximum  de- 
gree to  presidio 
mayor  in  its  me- 
dium degree. 


Cadena  temporal. 
Presidio  mayor..., 


Presidio  correcdo- 
nal  in  its  maxi- 
mum degree  to 
presidio  mayor  in 
its  medium  de- 
gree. 

Arresto  mayor  in 
its  maximum  de- 
dree  to  presidio 
correccional  in  its 
medium  degree. 


Presidio  mayor. . . . 

Presidio  correccio- 
nal. 
Arresto  mayor  In 

its      wtTimmii 

degree  to  pre- 
sidio correccio- 
nal in  its  medi- 
um degree. 
Fine  and  arresto 
mayor  in  its 
minimum  and 
medium  de- 
grees. 


Presidio  correccio- 
nal. 
Arresto  mayor. 

Fine  and  arresto 
mayor  in  its  min- 
imum and  me- 
dium degrees. 

Fine. 


Section  II. — Rules  for  the  application  of  penalties  with  regard  to  extenuating 
and  aggravating  circumstances. 

Art.  76.  Extenuating  or  aggravating  circumstances  shall  be  taken 
into  consideration  in  reducing  or  increasing  the  penalty  in  the  cases 
and  in  accordance  with  the  rules  prescribed  in  this  section. 

Art.  77.  Aggravating  circumstances  which  in  themselves  consti- 
tute a  crime  specially  punished  by  law,  or  which  the  law  has  men- 
tioned in  describing  and  penalizing  it,  shall  not  have  the  effect  of 
increasing  a  penalty. 

Nor  shall  this  effect  be  produced  by  aggravating  circumstances 
that  are  inherent  in  such  manner  to  the  crime  that  without  the 
attendance  thereof  the  crime  could  not  be  committed. 

Art.  78.  The  aggravating  or  extenuating  circumstances  that  con- 
sist in  the  moral  condition  of  the  delinquent  in  his  private  relations 
with  the  injured  party,  or  in  any  other  personal  cause,  shall  serve 
to  aggravate  or  diminish  the  liability  of  only  the  principals,  accom- 
plices, or  accessories  who  may  be  affected  thereby. 

The  circumstances  which  consist  in  the  material  execution  of  the 
deed  or  in  the  means  employed  to  accomplish  it  shall  serve  to  aggra- 
vate or  diminish  the  liability  of  those  persons  only  who  were  ac- 
quainted with  them  at  the  moment  of  the  commission  of  the  crime  or 
of  their  cooperation  therein. 

Art.  79.  In  cases  in  which  the  law  prescribes  only  one  indivisible 
penalty  the  courts  shall  apply  it  without  consideration  of  the  aggra- 
vating or  extenuating  circumstances  attending  the  deed. 

In  cases  in  which  the  law  prescribes  a  punishment  composed  of  two 
indivisible  penalties  the  following  rules  shall  be  observed  in  the 
application  thereof: 

1.  If  an  aggravating  circumstance  alone  should  have  attended  the 
deed,  the  higher  penalty  shall  be  applied. 
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2.  If  neither  extenuating  nor  aggravating  circumstances  should 
have  attended  the  deed  the  lesser  penalty  shall  be  applied. 

3.  If  an  extenuating  circumstance  and  no  aggravating  one  should 
have  attended  the  deed  the  lesser  penalty  shall  be  applied. 

4.  If  both  aggravating  and  extenuating  circumstances  should  have 
attended  the  deed  the  courts  shall  make  reasonable  allowance  therefor, 
with  regard  to  their  number  or  importance,  in  applying  the  penalty 
in  accordance  with  the  foregoing  rules,  according  to  the  result  pro- 
duced by  such  allowance. 

Art.  80.  In  cases  in  which  the  penalty  prescribed  by  law  contains 
three  degrees,  whether  it  be  a  single  divisible  penalty  or  composed  of 
three  different  penalties,  each  of  which  forms  a  degree,  in  accordance 
with  the  provisions  of  articles  95  and  96,  the  courts  shall  observe  for 
the  application  of  the  penalty  the  following  rules,  according  as  to 
whether  there  are  or  not  extenuating  or  aggravating  circumstances : 

1.  If  neither  aggravating  nor  extenuating  circumstances  should 
have  attended  the  deed  they  shall  impose  the  penalty  prescribed  by 
law  in  its  medium  degree. 

2.  If  only  an  extenuating  circumstance  should  have  attended  the 
deed  they  shall  impose  the  penalty  in  its  minimum  degree. 

3.  If  only  an  aggravating  circumstance  should  have  attended  the 
deed  they  shall  impose  the  penalty  in  its  maximum  degree. 

4.  If  both  extenuating  and  aggravating  circumstances  should  have 
attended  the  deed  they  shall  make  a  reasonable  allowance  in  the  desig- 
nation of  the  penalty  by  counterbalancing  the  weight  of  the  one  and 
the  other. 

5.  If  two  or  more  very  marked  extenuating  circumstances  and  no 
aggravating  circumstances  should  have  attended  the  act  the  court 
shall  impose  the  penalty  next  lower  to  that  prescribed  by  the  law,  in 
the  degree  that  it  considers  proper,  according  to  the  number  and  im- 
portance of  such  circumstances. 

6.  Whatever  may  be  the  number  and  importance  of  the  aggravat- 
ing circumstances,  the  courts  shall  not  impose  a  higher  penalty  than 
that  prescribed  by  law  in  its  maximum  degree. 

7.  Within  the  limits  of  each  degree  the  courts  shall  determine  the 
extent  of  the  penalty,  in  view  of  the  number  and  importance  of  the 
aggravating  and  extenuating  circumstances  and  the  greater  or  lesser 
extent  of  the  evil  produced  by  the  crime. 

Art.  81.  In  those  cases  in  which  the  penalty  prescribed  by  law  is 
not  composed  of  three  degrees  the  courts  shall  apply  the  rules  con- 
tained in  the  foregoing  article,  dividing  into  three  equal  periods  the 
term  embraced  in  the  penalty  imposed,  forming  one  degree  of  each  of 
the  three  periods. 

Art.  82.  In  the  application  of  fines  the  courts  may  go  to  the  full 
limit  within  which  the  law  permits  their  imposition,  taking  into  con- 
sideration, in  order  to  determine  their  amount  in  each  case,  not  only 
the  aggravating  and  extenuating  circumstances  of  the  act,  but  chiefly 
the  wealth  or  means  of  the  culprit. 

Art.  83.  If  all  the  conditions  necessary  to  exempt  from  liability 
in  the  case  of  No.  9  of  article  8  should  not  be  attendant,  the  provisions 
of  article  590  shall  be  observed. 

Art.  84.  Upon  a  person  under  15  but  over  9  years  of  age,  who  is 
not  exempt  from  liability  by  reason  of  the  court  having  declared 
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that  he  acted  with  the  exercise  of  judgment,  a  discretionary  penalty 
shall  be  imposed,  but  always  lower  by  two  degrees  at  least  than  that 
prescribed  by  law  for  the  crime  which  he  committed. 

Upon  a  person  over  15  and  under  18  years  of  age  the  penalty  shall 
always  be  imposed  in  the  proper  degree  which  is  next  lower  than  that 
prescribed  by  law. 

Art.  85.  A  penalty  lower  by  one  or  two  degrees  than  that  pre- 
scribed by  law  shall  be  imposed  if  the  deed  were  not  wholly  excusable 
by  reason  of  the  lack  of  some  of  the  conditions  required  to  exempt 
from  criminal  liability  in  the  respective  cases  mentioned  in  article  8, 

Erovided  that  the  greater  number  thereof  be  attendant,  the  penalty 
eing  imposed  in  the  degree  the  courts  may  consider  proper,  taking 
into  consideration  the  number  and  importance  of  the  requisites  absent 
or  present. 

This  provision  is  understood  without  prejudice  to  that  contained  in 
article  83. 

Section  III. — Provisions  common  to  the  two  preceding  sections. 

Art.  86.  Upon  a  person  guilty  of  two  or  more  crimes  or  misde- 
meanors shall  be  imposed  all  the  penalties  corresponding  to  the 
various  violations  of  the  law,  to  be  simultaneously  served  if  possible, 
in  view  of  the  nature  and  effects  of  such  penalties. 

Art.  87.  If  all  or  any  of  the  penalties  corresponding  to  the  various 
violations  of  the  law  could  not  be  simultaneously  served  by  the  person 
condemned,  the  following  rules  shall  be  observed  with  regard  thereto : 

1.  In  the  imposition  of  the  penalties,  the  order  of  their  respective 
severity  shall  be  observed  for  their  successive  fulfillment,  so  far  as 
possible,  by  the  person  condemned  by  reason  of  having  obtained 
pardon  for,  or  served  out,  those  first  imposed. 

For  the  observance  of  the  provisions  of  the  preceding  paragraph, 
the  respective  severity  of  the  penalties  shall  be  determined  in  accord- 
ance with  the  following  scale :  Death,  cadena  perpetua,  cadena  tem- 
poral, reclusion  perpetua,  reclusion  temporal,  presidio  mayor,  prision 
mayor,  presidio  correctional,  prision  correctional,  arresto  mayor,  rele- 
gation perpetua,  relegation  temporal,  perpetual- expulsion,  temporary 
expulsion,  confinamiento,  banisliment. 

2.  Notwithstanding  the  provisions  contained  in  the  preceding  rule, 
the  maximum  duration  of  the  sentence  of  the  culprit  shall  not  exceed 
three  times  the  time  which  the  most  severe  of  the  penalties  that  he 
may  have  incurred  should  have  imposed  on  him ;  and  there  shall  not 
be  imposed  on  him  other  proper  penalties  when  those  already  imposed 
shall  have  covered  the  maximum  of  the  aforementioned  term. 

In  no  case  shall  such  maximum  term  exceed  forty  years. 

For  the  application  of  the  provisions  of  this  rule,  the  duration  of  a 
perpetual  penalty  shall  be  reckoned  at  thirty  years. 

Art.  88. -The  provisions  of  the  foregoing  article  are  not  applicable 
to  a  case  in  which  a  single  act  should  constitute  two  or  more  crimes, 
or  if  one  of  them  should  be  a  necessary  means  for  committing  the 
others. 

In  such  cases,  only  the  penalty  corresponding  to  the  more  serious 
crime  shall  be  imposed  in  its  maximum  degree. 

Art.  89.  Whenever  the  courts  should  impose  a  penalty  that  includes 
other  punishments  by  provision  of  law,  according  to  the  prescriptions 
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of  Section  III  of  the  preceding  chapter,  they  shall  also  specifically 
sentence  the  culprit  to  the  saia  penalties. 

Art.  90.  In  cases  for  which  the  law  prescribes  a  penalty  lower  or 
higher  by  one  or  two  degrees  than  another  given  penalty,  the  rules 
prescribed  in  articles  74  and  75  shall  be  observed  in  graduating  it. 

The  lower  or  higher  penalty  shall  be  taken  from  the  graduated  scale 
in  which  the  given  penalty  may  be  included. 

If  a  penalty  higher  than  that  of  arresto  mayor  is  to  be  applied,  it 
shall  be  taken  from  the  scale  including  the  penalties  prescribed  for  the 
graver  crimes  of  the  same  character  as  tnat  punished  with  arresto 
mayor. 

The  courts  shall  bear  in  mind,  in  making  application  of  a  lower  or 
higher  penalty,  the  following  graduated  scales : 

Scale  N o.l. — (1)  Death,  (2)  cadena  perpetua,  (3)  cadena  temporal, 
(4)  presidio  mayor.  (5)  presidio  correccional,  (6)  arresto. 

Scale  No.  2. — (1)  Death,  (2}  reclusion  perpetua,  (3)  reclusion 
temporal.  (4)  prision  mayor,  (5)  prision  correctional,  (§)  arresto. 

Scale  rfo.  S. — (1)  Relegation  perpetua,  (2)  releg acton  temporal^ 
(3)  confinamiento,  (4)  banishment,  (5)  public  censure,  (6)  caution. 

Scale  No.  4. — (1)  Perpetual  expulsion,  (2)  temporary  expulsion, 
(3)  confinamiento.  (4)  banishment,  (5)  public  censure,  (6)  caution. 

Scale  No.  6. — (1)  Perpetual  absolute  disqualification,  (2)  tem- 
porary absolute  disqualification,  (3)  suspension  from  public  office, 
right  of  suffrage,  active  and  passive,  profession  or  trade. 

Scale  No.  6. — (l)  Perpetual  special  disqualification,  (2)  temporary 
special  disqualification,  or  (3)  suspension  from  public  office,  right  of 
suffrage,  active  and  passive,  profession  and  trade. 

Art.  91.  The  fine  shall  be  considered  as  the  last  penalty  in  every 
one  of  the  preceding  graduated  scales. 

If  it  should  be  imposed  in  this  character,  the  subsidiary  liability 
corresponding  thereto  by  reason  of  the  insolvency  of  the  culprit, 
established  in  article  49,  can  not  exceed  the  duration  of  the  term 
pertaining  to  the  penalty  immediately  higher  in  the  respective  scale. 

Art.  92.  In  cases  to  which  the  law  prescribes  a  penalty  higher  than 
another  determined  penalty,  without  specifically  designating  what  it 
may  be,  if  there  should  be  no  higher  penalty  in  the  respective  scale, 
or  if  the  former  should  be  that  of  death,  the  following  shall  be  con- 
sidered as  penalties  immediately  higher  : 

1.  If  the  penalty  determined  were  that  of  cadena  or  reclusion  per- 
petua, or  perpetual,  absolute,  or  special  disqualification,  the  same  pen- 
alties, with  the  proviso  that  the  condemned  person  shall  not  enjoy  the 
benefit  established  in  article  27  of  this  code  until  the  completion  of 
forty  years. 

2.  If  it  should  be  that  of  relegation  perpetua,  the  penalty  of  reclu- 
sidn  perpetua. 

3.  If  it  should  be  that  of  perpetual  expulsion,  the  next  higher  pen- 
alty shall  be  that  of  relegation  perpetua. 

Art.  93.  Whenever  it  may  be  necessary  to  increase  or  reduce  the 
penalty  of  fine  by  one  or  more  degrees,  it  shall  be  increased  or  reduced 
respectively  for  each  degree  by  the  fourth  part  of  the  maximum 
amount  prescribed  by  law,  and  in  order  to  reduce  it  the  reverse  opera- 
tion shall  take  place. 

The  same  rules  shall  be  observed  with  regard  to  fines  that  do  not 
consist  of  a  fixed  amount,  but  of  a  proportional  amount. 
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Art.  94.  When  women  shall  commit  crimes  which  this  code  pun- 
ishes with  the  penalties  of  cadena  perpetua  or  cadena  temporal,  or 
with  those  of  presidio  mayor  or  presidio  correctional,  there  shall  be 
respectively  imposed  upon  them  those  of  reclusion  perpetua  or  reclu- 
sion temporal,  prision  mayor  or  prision  correctional. 

Akt.  95.  In  the  divisible  penalties  the  legal  term  of  duration  is 
understood  as  distributed  into  three  parts,  forming  the  three  de- 
grees; that  is,  the  minimum,  medium,  and  maximum,  in  the  manner 
shown  in  the  following: 

Table  showing  the  duration  of  divisible  penalties  and  the  time  which  each  one  of 

their  degrees  embraces. 


Penalties. 


Time  included  by 
the  penalty  in 
its  entirety. 


Time  included  in 
its  minimum 
degree. 


Time  Included  in 
its  medium  de- 
gree. 


Time  Included  in 
its  maximum  de- 
gree. 


Temporary  cadena, 
rcclusi&n,  relega- 
ci&n,  expulsion. 

Presidio  and  pritton 
mayor,  eorfrnami- 
ento,  temporary, 
absolute,  or  spe- 
cial disqualifica- 
tion. 

Pretidto  and  prisidn 
eorreeaonaL  and 
banishment 

Suspension 

ArreHo  mayor , 

Arretto  menor 


From  12  years  and 
1  day  to  20  years. 


From  6  years  and 
1  day  to  12  years. 


From  6  months 
and  1  day  to  6 
years. 

From    1    month 

and  1  day  to  6 

years. 
From    1    month 

and  1  day  to  6 

months. 
From  1  to  80  days. 


Froml2  years  and 
1  day  to  14  years 
and  8  months. 

From  6  years  and 
1  day  to  8  years. 


From  6  months 
and  1  day  to  2 
years  and  4 
months. 

From  1  month 
and  1  day  to  2 
years. 

From  1  to  2 
months. 

From  1  to  10  days. 


From  14  years,  8 
months,  and  1 
day,  to  17  years 
and  4  months. 

From  8  years  and  1 
day  to  10  years. 


From  2  years,  4 
months,  and  1 
day,  to  4  Tears 
and  2  months. 

From  2  years  and  1 
day  to  4  yean. 

From  2  months  and 
1  day  to  4  months. 

From  11  to  20  days. . 


From  17  years,  4 
months,  and  1 
day  to  20  years. 

From  10  years  and 
1  day  to  12  years. 


From  4  years.  2 
months,  and  1 
day  to  6  yean. 

From  4  yean  and 
1  day  to  6  yean. 

From  4  months 
and  1  day  to  6 
months. 

From  21  to  80  days. 


Abt.  96.  In  cases  in  which  the  law  prescribes  a  penalty  composed 
of  three  distinct  penalties,  each  one  shall  form  a  degree;  the  lightest 
of  them  the  minimum,  the  next  the  medium,  and  the  most  severe  the 
maximum  degree. 

Whenever  the  penalty  prescribed  does  not  have  one  of  the  forms 
specially  provided  for  in  this  book,  the  degrees  shall  be  distributed 
by  applying  by  analogy  the  rules  fixed. 

Chapter  V, — Execution  of  penalties  and  their  fulfilment. 

Section  I. — General  provisions. 

Akt.  97.  No  penalty  shall  be  executed  unless  by  virtue  of  final 
sentence. 

Art.  98.  Nor  shall  any  penalty  be  executed  in  any  other  form  than 
that  prescribed  by  law,  or  with  any  other  circumstances  or  incidents 
than  those  mentioned  in  its  text. 

Besides  the  provisions  of  the  law,  the  prescriptions  of  the  special 
regulations  for  the  management  of  the  institutions  in  which  the 
penalties  are  to  be  undergone  shall  also  be  observed  with  regard  to 
the  character,  time,  and  other  circumstances  of  the  labors,  the  rela- 
tions of  the  convicts  among  themselves  and  with  other  persons,  the 
relief  they  may  receive,  and  their  diet. 


Digitized  by  VjOOQIC 


646  LAWS  OF  PORTO  RICO. 

The  regulations  shall  provide  for  the  separation  of  the  sexes  in  dif- 
ferent institutions,  or  at  least  in  different  departments. 

Art.  99.  If  a  delinquent  should  become  insane  or  an  imbecile  after 
final  sentence  should  have  been  pronounced  upon  him,  the  execution 
thereof  shall  be  suspended  only  with  regard  to  the  personal  penalty, 
the  provisions  of  the  second  and  third  paragraphs  of  No.  1  of  article 
8  being  observed  in  the  respective  cases. 

At  any  time  when  the  delinquent  shall  recover  his  reason  he  shall 
complete  his  sentence,  unless  tne  penalty  should  have  prescribed  in 
accordance  with  the  provisions  of  this  code. 

The  proper  provisions  of  this  section  shall  also  be  observed  if  the 
insanity  or  imbecility  should  occur  while  the  convict  is  undergoing 
his  sentence. 

Section  II. — Principal  penalties. 

Art.  100.  The  penalty  of  death  shall  be  executed  by  the  garrote 
upon  a  scaffold. 

The  execution  shall  take  place  twenty-four  hours  after  the  notifica- 
tion of  sentence,  by  day,  in  public,  and  in  the  place  generally  set 
aside  for  the  purpose,  or  in  the  one  the  court  may  determine,  when 
there  are  especial  reasons  therefor. 

This  penalty  shall  not  be  carried  out  upon  religious  or  national 
holidays. 

Art.  101.  Until  there  shall  be  a  place  provided  in  the  jails  for  the 
public  execution  of  the  death  penalty,  the  person  sentenced  thereto, 
who  shall  be  dressed  in  a  black  cassock,  shall  be  taken  to  the  scaffold 
in  the  carriage  provided  for  that  purpose,  or  in  a  cart  in  the  absence 
of  the  former. 

Art.  102.  The  corpse  of  the  person  executed  shall  be  exposed  on 
the  scaffold  for  four  hours,  after  which  it  shall  be  buried;  being 
delivered  to  his  relatives  or  friends  for  this  purpose  if  they  should 
solicit  it.    The  funeral  must  be  held  without  display. 

Art.  103.  The  penalty  of  death  shall  not  oe  inflicted  upon  a 
woman  while  she  is  pregnant;  nor  shall  she  be  notified  of  the  sen- 
tence that  has  been  imposed  upon  her  until  forty  days  after  her 
delivery. 

Art.  104.  The  penalties  of  cadena  pernetua  and  cadena  temporal 
shall  be  served  in  any  of  the  places  provided  for  such  purpose,  to  the 
exclusion  of  the  islands  of  Cuba  and  Porto  Rico. 

Art.  105.°  Those  sentenced  to  cadena  temporal  or  cadena  perpetua 
shall  labor  for  the  benefit  of  the  State;  they  shall  always  carry  a 
chain  at  the  ankle,  hanging  from  the  waist ;  they  shall  be  employed  in 
hard  and  painful  labor  and  shall  receive  no  assistance  whatsoever 
from  without  the  institutions. 

Nevertheless,  if  the  court,  taking  into  consideration  the  age,  health, 
condition,  or  any  other  personal  circumstance  of  the  delinquent, 
should  believe  that  he  should  undergo  his  penalty  in  labors  within 
the  institution,  it  shall  so  declare  in  the  sentence. 

Art.  106.  Those  sentenced  to  cadena  temporal  or  cadena  perpetua 
can  not  be  assigned  to  private  works  or  to  public  works  that  are  exe- 
cuted by  business  enterprise  or  by  contracts  with  the  Government. 

*  See  G.  O.  No.  33,  Headquarters  Department  of  Porto  Rico,  March  13,  1899. 
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Aht.  107.  A  person  condemned  to  cadena  temporal  or  cadena  per- 
petua who  should  have  attained  the  age  of  60  years  before  the  pass- 
ing of  sentence,  shall  serve  his  sentence  at  a  prison  for  serving  the 
penalty  of  presidio  mayor. 

If  he  should  attain  said  age  while  undergoing  his  sentence,  he  shall 
be  transferred  to  the  latter  penal  institution,  in  which  he  shall  re- 
main for  the  time  prescribed  in  the  sentence. 

Art.  108.  Seclusion  perpetua  and  reclusion  temporal  shall  be 
served  in  institutions  within  or  without  the  islands  of  Cuba  and  Porto 
Rico. 

Those  condemned  thereto  shall  be  subject  to  forced  labor  for  the 
benefit  of  the  State  within  the  precincts  of  the  institution. 

Art.  109.  The  penalties  of  relegation  perpetua  and  relegacion  tern- 
poral  shall  be  served  without  the  islands  of  Cuba  and  Porto  Rico,  at 
the  places  provided  therefor  by  the  Government. 

Those  undergoing  this  sentence  may  devote  themselves  freely,  un- 
der the  surveillance  of  the  authorities,  to  their  profession  or  trade 
within  the  radius  to  which  the  limits  of  the  penal  institution  extend. 

Art.  110.  A  person  sentenced  to  expulsion  shall  be  expelled  from 
Spanish  territory  forever,  if  the  sentence  were  perpetual,  and  for  the 
term  of  the  sentence  if  temporary. 

Art.  111.  The  penalties  of  presidio  shall  be  served  in  the  institu- 
tions provided  therefor,  which  are  situated,  those  for  presidio  mayor 
within  the  islands  of  Cuba  and  Porto  Rico  and  adjacent  islands,  and 
for  presidio  correccional  within  the  islands  of  Cuba  and  Porto  Rico 
respectively. 

Those  sentenced  to  presidio  shall  be  subject  to  forced  labor  within 
the  institution  in  which  they  are  serving  their  sentence. 

Art.  112.  The  product  of  the  labor  of  those  condemned  to  presidio 
shall  be  devoted : 

1.  To  meet  the  civil  liabilities  of  the  prisoners  arising  from  their 
crimes. 

2.  To  indemnify  the  institution  for  the  expenses  they  may  occasion. 

3.  To  provide  them  with  some  advantage  or  savings  during  their 
detention,  should  they  deserve  it,  and  to  create  a  reserve  fund,  to  be 
delivered  to  them  upon  their  discharge  from  the  presidio,  or  to  their 
heirs  should  they  die  there. 

Art.  113.  The  penalties  of  prision  shall  be  served  at  the  institu- 
tion provided  for  this  purpose,  which  will  be  situated,  those  for 
prision  mayor  within  the  islands  of  Cuba  and  Porto  Rico  and  adja- 
cent islands,  and  those  for  prision  correccional  within  the  territorial 
jurisdiction  of  the  audiencia  (court)  which  imposed  the  sentence. 

Those  condemned  to  prision  shall  not  go  outside  of  the  institution 
in  which  they  are  undergoing  their  punishment,  during  the  term  of 
their  sentence,  and  shall  engage,  for  their  own  benefit,  in  such  works 
as  they  may  choose,  provided  they  be  compatible  with  the  discipline 
established  by  the  regulations.  They  shall  be,  nevertheless,  subject  to 
the  labors  of  the  institution  until  they  shall  have  met  their  liabilities 
mentioned  in  Nos.  1  and  2  of  the  preceding  article.  Those  having  no 
trade  or  known  and  honest  means  of  livefihood  shall  be  also  subject 
thereto. 
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Art.  114.a  Those  sentenced  to  confinamiento  shall  be  taken  to  a 
town  or  district  situated  in  the  adjacent  islands,  where  they  shall 
remain  at  complete  liberty,  under  the  surveillance  of  the  authorities. 

The  courts,  in  designating  the  place  where  this  penalty  is  to  be 
served,  shall  take  into  consideration  the  trade,  profession,  or  means  of 
livelihood  of  the  condemned  person,  in  order  that  he  may  earn  his 
living. 

Those  who,  by  reason  of  their  age,  health,  and  good  conduct,  should 
be  fit  for  military  service,  may  be,  with  their  consent,  assigned  thereto 
by  the  Government. 

Those  sentenced  to  banishment  shall  be  precluded  from  entering  the 

Slace  or  places  designated  in  the  sentence  or  within  the  radius  therein 
esignated,  which  shall  include  a  distance  of  25  kilometers  at  least 
and  250  kilometers  at  most  from  the  place  designated. 

Art.  115.  The  person  sentenced  to  public  censure  shall  receive  it  in 
person  at  a  sitting  of  the  court,  with  open  doors. 

The  person  sentenced  to  private  censure  shall  receive  it  in  person 
at  a  sitting  of  the  court  ana  in  the  presence  of  the  secretary,  behind 
closed  doors. 

Art.  116.  Arresto  mayor  shall  be  served  in  the  public  building  pro- 
vided for  the  purpose  in  the  seats  of  judicial  districts. 

The  provisions  contained  in  the  second  paragraph  of  article  113  are 
applicable  in  their  respective  cases  to  those  condemned  to  this  penalty. 

Art.  117.  Arresto  menor  shall  be  served  at  the  town  halls  or  other 
public  buildings,  or  in  the  house  of  the  culprit  himself,  if  the  sentence 
shall  so  declare,  without  his  being  allowed  to  leave  the  same  during 
the  entire  period  of  the  sentence. 

Apprentices,  serfs  (colonos),  and  slaves  shall  suffer  the  penalty  at 
the  house  of  their  master,  patron,  or  owner  on  the  same  terms  as  those 
expressed  in  the  preceding  paragraph. 

Section  III. — Accessory  penalties. 

Art.  118.  A  person  sentenced  to  degradation  shall,  at  a  public  sit- 
ting of  the  court,  be  stripped  by  a  bailiff  of  his  uniform,  robes  of 
office,  insignia,  and  decorations. 

The  stripping  off  shall  be  carried  out  at  the  command  of  the  presid- 
ing judge,  who  shall  order  it,  in  the  following  manner:  "Strip  {the 
name  of  the  person  sentenced)  of  his  insignia  and  decorations,  to  wear 
which  the  law  declares  him  unworthy.  The  law  degrades  him  because 
he  has  degraded  himself." 

Title  IV. — Civil  liability. 

Art.  119.  The  civil  liability  established  in  Chapter  II,  Title  II,  of 
this  book  includes:  (1)  Kestitution,  (2)  reparation  for  the  damage 
caused,  (3)  indemnification  for  losses,  (4)  enforced  manumission. 

Art.  120.  The  restitution  of  the  thing  itself  must  be  made,  if  pos- 
sible, with  payment  for  deteriorations  or  diminutions  of  value,  to  be 
appraised  by  the  court. 

Kestitution  shall  be  made,  even  though  the  thing  may  be  in  the 
possession  of  a  third  person  who  had  acquired  it  in  a  legal  manner, 
reserving,  however,  his  action  against  the  proper  person. 

•  See  G.  O.  No.  152,  headquarters  Department  of  Porto  Rico,  Sept  20, 1899. 
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This  provision  is  not  applicable  to  a  case  in  which  the  third  person 
has  acquired  the  thing  in  the  manner  and  with  the  requisites  estab- 
lished by  law  to  make  it  unrecoverable. 

Abt.  121.  The  reparation  shall  be  made  by  the  appraisal  of  the 
amount  of  damage  by  the  court,  taking  into  consideration  the  value 
of  the  thing  whenever  possible,  and  the  value  as  a  keepsake  to  the 
party  aggrieved. 

Abt.  122.  Indemnification  for  losses  shall  include  not  only  those 
which  may  have  been  caused  the  aggrieved  party,  but  also  those 
that  may  have  been  inflicted  upon  his  family  or  upon  a  third  person 
by  reason  of  the  crime. 

The  courts  shall  regulate  the  amount  of  such  indemnification  upon 
the  same  terms  as  prescribed  for  the  reparation  of  damage  in  the 
foregoing  article. 

Akt.  123.  The  obligation  to  make  restitution,  to  repair  the  dam- 
ages or  indemnify  the  losses,  is  transmitted  to  the  heirs  of  the  person 
liable. 

The  action  to  demand  restitution,  reparation,  or  indemnification  is 
also  transmitted  to  the  heirs  of  the  person  injured. 

Abt.  124.  If  there  are  two  or  more  persons  civilly  liable  for  a 
crime  or  misdemeanor,  the  courts  shall  determine  the  share  for 
which  each  shall  be  liable. 

Abt.  125.  Notwithstanding  the  provision  contained  in  the  preced- 
ing article,  the  principals,  accomplices,  and  accessories,  each  within 
their  respective  class,  shall  be  held  jointly  liable  among  themselves 
for  their  shares,  and  subsidiarily  for  those  of  the  other  persons  liable. 

The  subsidiary  liability  shall  be  enforced,  first  against  the  prop- 
erty of  the  principals,  next  against  that  of  the  accomplices,  and 
finally  against  that  of  the  accessories. 

In  cases  in  which  the  joint  liability  has  been  enforced  as  well  as 
the  subsidiary  liability,  the  right  of  action  is  reserved  by  the  person 
who  has  paid,  against  the  others  for  the  shares  due  from  each. 

Abt.  126.  Whosoever  may  have  gratuitously  shared  in  the  pro- 
ceeds of  a  crime  or  misdemeanor  is  obliged  to  make  indemnification 
in  so  far  as  he  may  have  participated  therein. 

Title  V. — Penalties  incurbed  by  those  who  violate  theib  sen- 
tence, AND  BY  THOSE  WHO  COMMIT  A  NEW  CBIME  WHILE  SERVING 
SENTENCE. 

Chapter  I. — Penalties  incurred  by  those  who  violate  their  sentence. 

Abt.  127.  Persons  serving  a  sentence  who  should  violate  it,  shall 
suffer  an  aggravation  of  their  punishments,  subject  to  the  provisions 
of  the  following  rules: 

1.  Those  sentenced  to  cadena  or  rechision  shall  complete  their 
respective  terms,  and  be  made  to  suffer,  during  a  space  of  time  not 
exceeding  three  years,  the  greatest  deprivations  authorized  by  the 
regulations,  and  shall  be  assigned  to  the  most  painful  tasks. 

If  the  penalty  should  be  perpetual,  they  shall  not  enjoy  the  benefit 
granted  by  article  27  until  after  having  served  the  aggravation  of 
penalty  imposed  upon  them. 

If  the  penalty  should  be  temporary  and  the  aggravation  of  penalty 
could  not  be  served  within  the  term  fixed  in  their  original  sentence, 
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they  shall  continue  subject  thereto  until  the  period  of  the  aggravation 
has  expired. 

2.  Those  sentenced  to  relegation  or  expulsion  shall  be  condemned 
to  prision  correctional  for  a  period  not  to  exceed  three  years,  which 
must  be  served,  in  case  of  those  sentenced  to  relegation,  at  the  place 
of  relegation  if  possible,  and,  otherwise,  at  the  nearest  possible  place 
thereto ;  and  those  sentenced  to  expulsion,  at  one  of  the  penal  institu- 
tions of  the  Kingdom. 

When  these  sentences  have  been  served,  they  shall  serve  out  their 
original  sentences. 

3.  Those  sentenced  to  vresidio,  prision,  or  arresto  shall  suffer  an 
Increase  of  the  said  penalties,  not  to  exceed  the  one-sixth  part  of  the 
time  still  lacking  for  the  completion  of  their  original  sentence. 

4.  Those  sentenced  to  confinamiento  shall  be  condemned  to  prision 
correctional  not  to  exceed  two  years ;  and  after  this  penalty  is  served, 
they  shall  serve  out  that  of  confinamiento. 

5.  Persons  banished  shall  be  condemned  to  arresto  mayor,  after 
serving  which  they  shall  serve  out  their  term  of  banishment. 

6.  Those  disqualified  from  office?  from  the  right  of  suffrage,  pro- 
fession, or  trade,  who  shall  obtain  or  exercise  the  same  shall  be 
condemned  to  arresto  mayor  and  a  fine  of  from  250  to  2,500  pesetas, 
if  their  act  should  not  constitute  a  special  crime. 

7.  Those  suspended  from  office,  the  right  of  suffrage,  profession, 
or  trade,  who  shall  nevertheless  practice  it,  shall  suffer  an  increase 
for  a  period  equal  to  that  of  the  original  sentence  and  a  fine  of  from 
150  to  1,500  pesetas. 

8.  Those  placed  under  the  surveillance  of  the  authorities  who  fail 
to  observe  the  rules  they  ought  to  observe  shall  be  condemned  to 
arresto  mayor,  having  completed  which  term  they  shall  continue  sub- 
ject to  the  surveillance  of  tne  authorities  until  tKe  expiration  of  such 
penalty. 

Art.  128.  The  aggravations  prescribed  in  the  preceding  article 
with  regard  to  those  deprived  or  their  liberty  shall  not  be  applied  to 
those  who  escape  from  penal  institutions  or  tne  stations  thereof  with- 
out violence,  intimidation,  or  resistance,  without  breaking  doors  or 
windows,  walls,  roofs,  or  floors,  without  the  use  of  picklocks  or  false 
keys,  without  scaling  walls,  and  without  an  understanding  with 
other  convicts  or  attendants  of  the  institution. 

The  violation  of  a  sentence  without  one  or  more  of  these  attendant 
circumstances  shall  be  punished  with  one-fourth  of  the  penalty 
respectively  prescribed  in  article  127. 

Chapter  II. — Penalties  incurred  by  those  who  commit  another  offense 
after  having  been  condemned  by  final  sentence,  either  before  or 
while  serving  it. 

Art.  129.  Those  who  should  commit  any  crime  or  misdemeanor 
after  having  been  condemned  by  a  final  sentence  before  beginning  to 
serve  it,  or  during  the  time  of  their  punishment,  shall  be  punished  in 
accordance  with  the  following  rules: 

1.  The  maximum  degree  or  the  penalty  prescribed  by  law  for  the 
new  crime  or  misdemeanor  shall  be  imposed  upon  them. 
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2.  The  courts  shall  observe,  in  so  far  as  applicable  to  this  case,  the 
provisions  contained  in  article  86  and  rule  1  of  article  87  of  this  Code. 

3.  The  prisoners  mentioned  in  this  article  shall  be  pardoned  at  the 
age  of  70  years  if  they  should  already  have  served  out  their  original 
sentences,  or  when  they  shall  have  completed  their  terms  after  at- 
taining said  age,  unless  they  should  not  be  worthy  of  this  act  of  grace, 
on  account  of  their  bad  conduct  or  any  other  circumstances. 

Title  VI. — Extinction  of  penal  liability. 

Art.  130.  Penal  liability  is  extinguished — 

1.  By  the  death  of  the  culprit  always,  in  so  far  as  personal  penal- 
ties are  concerned;  and  with  regard  to  pecuniary  liabilities,  only 
when  no  final  sentence  had  been  imposed  at  the  time  of  his  death. 

2.  By  the  completion  of  his  term. 

3.  By  amnesty  which  completely  extinguishes  the  penalty  and  all 
its  effects. 

4.  By  pardon. 

A  person  freed  by  a  pardon  can  not  reside  in  the  place  of  residence 
of  the  offended  party  without  his  consent  during  the  time  that  the 
sentence  would  have  lasted  had  it  not  been  for  the  pardon,  said  par- 
don granted  being  otherwise  void. 

5.  By  condonation  granted  by  the  offended  party,  should  the  pen- 
alty have  been  imposed  for  crimes  in  which  public  prosecution  can 
not  be  instituted. 

6.  By  prescription  of  the  crime. 

7.  By  prescription  of  the  penalty. 

Art.  131.  Crimes  prescribe  twenty  years  after  their  commission, 
when  the  law  fixes  the  penalty  of  death  or  of  cadena  perpetua  for 
the  crime. 

After  fifteen  years,  when  the  penalty  fixed  is  any  other  corporal 
penalty. 

After  ten  years,  when  the  penalties  fixed  are  correctional. 

The  crimes  of  calumny  and  contumely  are  excepted,  the  first  of 
which  shall  prescribe  after  one  year  and  the  second  after  six  months. 

Misdemeanors  prescribe  two  months  after  their  commission. 

When  the  penalty  prescribed  is  a  compound  penalty,  the  higher 
penalty  shall  be  observed  in  the  application  of  the  rules  contained  in 
the  first,  second,  and  third  paragraphs  of  this  article. 

The  term  of  the  prescription  shall  commence  to  run  from  the  day 
on  which  the  crime  was  committed;  and  if  not  known  at  the  time, 
from  the  day  of  its  discovery  and  the  beginning  of  the  judicial  pro- 
ceedings for  investigation  and  punishment. 

This  prescription  shall  be  interrupted  from  the  commencement  of 
the  proceedings  against  the  culprit,  and  the  term  of  prescription 
shall  commence  to  run  again  from  the  time  when  such  proceedings 
terminate  without  the  culprit  being  convicted  or  the  proceedings 
have  stopped,  unless  it  be  through  the  default  of  the  culprit  being 
tried. 

Art.  132.  The  penalties  imposed  by  final  sentence  prescribe : 

Those  of  death  and  cadena  perpetua  after  twenty  years. 

The  remaining  corporal  penalties  after  fifteen  years. 

The  correctional  penalties  after  ten  years. 

Light  penalties  after  one  year. 


Digitized  by  VjOOQIC 


652  LAWS  OF  PORTO  RICO. 

The  term  of  this  prescription  will  begin  to  run  from  the  day  on 
which  the  culprit  was  personally  notified  of  the  final  sentence;  or 
from  the  day  of  his  breaking  the  sentence,  if  he  had  begun  to  serve  it. 

It  shall  be  interrupted,  the  time  which  has  elapsed  remaining  with- 
out effect,  in  case  the  culprit  should  present  himself  or  be  captured, 
if  he  should  have  gone  to  a  foreign  country  with  which  Spain  may 
not  have  celebrated  extradition  treaties;  or  if,  although  she  should 
have  them,  his  crime  should  not  be  included  in  their  provisions;  or 
if  he  should  commit  a  new  crime  before  completing  the  term  of  the 
prescription — without  prejudice,  however,  to  the  latter  beginning  to 
run  anew. 

Art.  133.  Civil  liability  arising  out  of  crimes  or  misdemeanors 
shall  be  extinguished  in  the  same  manner  as  other  obligations  in 
accordance  with  the  rules  of  civil  law. 

Book  H.— CRIMES  AND  THEIR  PENALTIES. 

Title  I. — Crimes  against  the  external  security  of  the  state. 
Chapter  I. — The  crime  of  treason. 

Art.  134.  A  Spaniard  who  shall  induce  a  foreign  power  to  declare 
war  on  Spain,  or  shall  plot  with  it  to  the  same  end,  shall  be  punished 
with  the  penalty  of  cadena  perpetua  to  death  if  war  should  actually 
be  declared,  and  otherwise  with  the  penalty  of  cadena  temporal  in  its 
medium  degree  to  that  of  cadena  perpetua. 

Art.  135.  The  following  shall  be  punished  with  the  penalty  of 
cadena  perpetua  to  death : 

1.  A  Spaniard  who  shall  facilitate  the  enemy's  entrance  into  the 
Kingdom,  the  capture  of  a  fortified  place,  military  post,  national 
vessel,  or  stores  of  military  or  food  supplies. 

2.  A  Spaniard  who  shall  seduce  Spanish  troops  or  troops  in  the 
service  of  Spain  to  go  over  to  the  enemy's  ranks  or  to  desert  their 
flag  while  in  the  field. 

3.  A  Spaniard  who  shall  recruit  people  in  Spain  to  make  war  upon 
the  country  under  the  flag  of  a  hostile  power. 

Frustrated  crimes  of  the  character  specified  in  the  preceding  num- 
bers shall  be  punished  as  though  consummated,  and  the  attempts 
shall  be  punished  with  the  penalty  next  lower  by  one  degree. 

Art.  136.  The  following  shall  be  punished  with  the  penalty  of 
cadena  temporal  in  its  maximum  degree  to  death : 

1*  A  Spaniard  who  shall  take  up  arms  against  his  country  under 
hostile  flags. 

2.  A  Spaniard  who  shall  recruit  people  in  Spain  for  the  service  of 
a  hostile  power  in  case  such  recruits  were  not  to  take  a  direct  part  in 
the  war  against  Spain. 

3.  A  Spaniard  who  shall  furnish  troops  of  a  hostile  power  with 
money,  arms,  transports,  articles  or  munitions  of  war,  food,  or  other 
means,  direct  and  effectual,  for  carrying  on  hostilities  against  Spain, 
or  who  shall  favor  the  progress  of  the  nostile  arms  in  a  manner  not 
specified  in  the  preceding  article. 

4.  A  Spaniard  who  shall  furnish  the  enemy  with  topographical 
maps,  or  plans  of  fortifications,  documents,  or  information  which 
shall  directly  lead  to  the  same  end  of  committing  hostilities  on  Spain 
or  favoring  the  progress  of  the  hostile  arms. 
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5.  A  Spaniard  who  in  time  of  war  shall  prevent  the  national  troops 
from  receiving  the  assistance  referred  to  in  No.  3  or  the  data  and 
information  referred  to  in  No.  4. 

Art.  137.  Conspiracy  to  commit  any  of  the  crimes  mentioned  in 
the  three  preceding  articles  shall  be  punished  with  the  penalty  of 
presido  mayor,  ana  the  proposition  to  commit  the  said  crimes  with 
(hat  of  presidio  correctional. 

Art.  138.  A  foreigner  residing  in  Spanish  territory  who  shall  com- 
mit any  of  the  crimes  specified  in  the  preceding  article  shall  be  pun- 
ished with  the  penalty  next  lower  than  that  fixed  therein,  reserving 
the  provisions  of  treaties  or  international  law  relating  to  diplomatic 
officials. 

Art.  139.  Those  who  shall  commit  the  crimes  specified  in  the  pre- 
ceding articles  against  a  power  allied  to  Spain,  in  the  case  of  said 
power  being  in  the  field  against  the  common  enemy,  shall  be  pun- 
ished with  the  penalties  lower  by  one  degree  than  those  respectively 
prescribed. 

Art.  140.  The  ministers  of  the  Crown  shall  incur  the  penalty  of 
cadena  pervetua  to  death  who,  in  violation  of  article  55  of  the  consti- 
tution, shall  authorize  a  decree  to  any  of  the  following  ends : 

1.  Alienating,  ceding,  or  exchanging  any  part  of  the  Spanish  terri- 
tory. 

2.  Authorizing  the  entrance  of  foreign  troops  into  the  Kingdom. 

3.  Katifying  treaties  of  offensive  alliance,  which  may  have  brought 
about  war  between  Spain  and  another  power. 

Art.  141.  The  persons  mentioned  in  the  foregoing  article  shall  be 
punished  with  the  penalty  of  cadena  temporal  in  its  medium  degree 
to  cadena  perpetua,  who,  in  violation  of  article  55  of  the  constitution, 
shall  authorize  a  decree : 

1.  Katifying  treaties  of  offensive  alliance  which  may  not  have 
brought  about  war  between  Spain  and  another  power. 

2.  Ratifying  treaties  in  which  the  stipulation  is  made  to  give  sub- 
sidies to  a  foreign  power. 

Chapter  II. — Crimes  thaJb  endanger  the  peace  or  independence  of 

the  state. 

Art.  142.  The  ecclesiastical  minister  who,  in  the  performance  of 
his  office,  shall  publish  or  enforce  bulls,  briefs,  or  dispatches  from 
the  Holy  See,  or  other  provisions  or  declarations  that  attack  the 
peace  or  independence  of  the  state,  or  that  oppose  the  observance 
of  its  laws,  or  encourage  their  nonobservance,  shall  incur  the  penalty 
of  temporary  expulsion. 

Any  layman  committing  such  acts  shall  incur  the  penalty  of  prision 
correctional  in  its  minimum  and  medium  degrees,  and  a  fine  of  from 
625  to  6,250  pesetas. 

Art.  143.  Any  person  who  shall  introduce,  publish,  or  enforce 
within  the  Kingdom  any  order,  provision,  or  document  emanating 
from  a  foreign  government,  that  attacks  the  independence  or  security 
of  the  State,  shall  be  punished  with  the  penalties  of  prision  correc- 
tional in  its  minimum  and  medium  degrees,  and  a  fine  of  from  625  to 
6,250  pesetas,  unless  such  crime  directly  produces  others  of  greater 
gravity,  in  which  case  he  shall  be  punished  as  the  principal  therein. 
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Art.  144.  If  any  of  the  crimes  mentioned  in  the  two  foregoing 
articles  should  be  committed  by  any  official  of  the  State  taking  advan- 
tage of  his  character  or  duties,  there  shall  be  imposed  upon  him,  in 
addition  to  the  penalties  established  in  said  articles,  that  of  perpetual 
absolute  disqualification. 

Art.  145.  He  who  by  unlawful  acts  or  not  duly  authorized  should 
provoke  or  furnish  a  pretext  for  a  declaration  of  war  against  Spain 
on  the  part  of  another  power,  or  should  expose  Spaniards  to  annoy- 
ance or  reprisals  on  their  persons  or  property,  shall  be  punished  with 
the  penalty  of  reclusion  temporal  if  he  be  a  State  official,  and  other- 
wise with  that  of  prision  mayor. 

If  the  war  be  not  actually  declared,  or  the  reprisals  or  annoyances 
do  not  take  place,  the  respective  penalties  shall  be  imposed  in  the 
next  lower  degree. 

Art.  146.  The  penalty  of  reclusion  temporal  shall  be  imposed  on 
any  person  violating  a  truce  or  armistice  agreed  to  between  the  Span- 
ish nation  and  a  hostile  nation,  or  between  their  belligerent  forces, 
land  or  naval. 

Art.  147.  A  public  official  who,  taking  advantage  of  his  office, 
should  in  any  way  not  specifically  mentioned  in  this  chapter  endanger 
the  dignity  or  interests  of  the  Spanish  nation,  shall  be  punished  with 
the  penalties  of  prision  mayor  and  perpetual  disqualification  from 
the  office  he  may  nold. 

Art.  148.  He  who,  without  sufficient  authorization,  shall  raise 
troops  within  Spain  for  the  service  of  a  foreign  nation  for  any  object 
or  purpose  whatsoever,  whatever  be  the  nation  against  which  hos- 
tility be  contemplated,  shall  be  punished  with  the  penalties  of  prision 
mayor  and  a  fine  of  from  12,500  to  125,000  pesetas. 

He  who,  without  sufficient  authorization,  should  send  out  vessels 
for  privateering  shall  be  punished  with  the  penalties  of  reclusion 
temporal  and  a  fine  of  from  6,250  to  62,500  pesetas. 

Art.  149.  He  who  in  time  of  war  holds  correspondence  with  the 
hostile  country  or  territory  occupied  by  its  troops  shall  be  punished : 

1.  With  the  penalty  of  prision  mayor,  if  such  correspondence  is 
carried  on  by  ciphers  or  codes  agreed  on  between  the  parties. 

2.  With  that  of  prision  correctional,  if  it  be  carried  on  in  the  usual 
form  and  the  Government  should  have  forbidden  it. 

3.  With  that  of  reclusion  temporal,  if  there  were  given  therein 
notice  or  information  of  which  the  enemy  could  take  advantage,  what- 
ever be  the  form  of  such  correspondence,  and  even  though  the  Gov- 
ernment should  not  have  forbidden  it. 

The  same  penalties  shall  be  incurred  by  the  person  committing  the 
crimes  mentioned  in  this  article,  even  though  he  should  send  the  cor- 
respondence through  friendly  or  neutral  territory  in  order  to  elude 
the  law. 

If  the  culprit  should  intend  to  help  the  enemy  with  his  notices  or 
information,  the  provisions  of  articles  135  and  136  shall  be  observed. 

Art.  150.  Any  Spaniard  guilty  of  an  attempt  to  enter  a  hostile 
country,  if  the  Government  should  have  prohibited  it,  shall  be  subject 
to  the  penalties  of  arresto  mayor  and  a  fine  of  from  375  to  3,750 
pesetas.* 

•  See  G.  O.  109,  headquarters  Department  of  Porto  Rico,  July  31,  1899,  p.  727. 
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Chapter  III. — Crimes  against  international  law. 

Art.  151.  He  who  should  kill  a  monarch  or  the  head  of  another 
State  residing  in  Spain,  shall  be  punished  with  the  penalty  of  re- 
elusion  temporal  in  its  maximum  degree,  to  death. 

He  who  should  inflict  serious  wounds  upon  the  said  persons  shall  be 
punished  with  the  penalty  of  rechision  temporal,  and  if  the  wounds 
were  slight  with  that  of  prision  mayor. 

Those  who  should  commit  any  other  attempt  at  crime  not  speci- 
fically mentioned  in  the  foregoing  paragraphs,  against  the  same  per- 
sons shall  incur  the  last-named  penalty. 

Art.  152.  He  who  should  violate  the  personal  immunity  or  the 
domicile  of  a  monarch  or  head  of  another  State  received  in  Spain  in 
their  official  character,  or  who  shall  violate  that  of  a  representative  of 
another  power,  shall  be  punished  with  the  penalty  of  prisidn  correc- 
tional. 

If  the  crimes  mentioned  in  this  and  in  the  preceding  article  should 
have  no  reciprocal  penalties  fixed  therefor  in  the  laws  of  the  nation  to 
whom  the  persons  offended  belong,  the  penalty  shall  be  imposed  upon 
the  delinquent  which  would  be  proper  for  the  crime,  in  accordance 
with  the  provisions  of  this  code,  if  the  person  offendpd  should  not 
have  had  the  official  character  mentioned  m  the  foregoing  paragraph. 

Chapter  IV. — Crimes  of  piracy. 

Art.  153.  The  crime  of  piracy  committed  against  Spaniards  or  the 
subjects  of  another  nation  not  at  war  with  Spain  shall  be  punished 
with  the  penalty  of  cadena  temporal  to  cadena  perpetua. 

If  the  crime  should  be  committed  against  nonbelligerent  subjects 
of  another  nation  at  war  with  Spain  it  shall  be  punished  with  the 
penalty  of  presidio  mayor. 

Art.  154.  Those  who  commit  the  crimes  referred  to  in  the  first 
paragraph  of  the  preceding  article  shall  incur  the  penalty  of  cadena 
perpetua  to  death;  and  those  who  commit  the  crimes  referred  to  in 
the  second  paragraph  of  the  same  article  that  of  cadena  temporal  to 
cadena  perpetua: 

1.  Provided  that  they  have  taken  any  vessel  by  boarding  or  firing 
upon  her. 

2.  Provided  that  such  crime  should  be  accompanied  by  assassina- 
tion, homicide,  or  by  any  of  the  physical  injuries  inflicted  on  persons 
specified  in  articles  427  and  428  and  in  numbers  1  and  2  of  article  429. 

3.  Provided  that  it  was  accompanied  by  any  of  the  outrages  against 
chastity  specified  in  Chapter  II,  Title  IX,  of  this  book. 

4.  Provided  that  the  pirates  should  have  abandoned  any  persons 
without  means  of  saving  themselves: 

5.  In  every  case,  the  captain  or  leader  of  the  pirates. 

75270— H.  Doc.  1484,  GO-2,  pt  2 3 


Digitized  by  VjOOQIC 


656  LAWS  OF  POBTO  EICO. 

Title  II. — Crimes  against  the  constitution. 

Chapter  L — Crimes  of  lese-majeste,  against  the  cortes,  the  council 
of  ministers,  and  against  the  form  of  government. 

Section  I. — Crimes  of  Use-majesty 

Art.  155.  Upon  any  person  who  shall  kill  the  King  there  shall  be 
imposed  the  penalty  of  reclusion  perpetua  to  death. 

Art.  156.  If  the  crime  referred  to  in  the  foregoing  article  be  frus- 
trated or  attempted,  it  shall  be  punished  with  the  penalty  of  reclusion 
temporal  in  its  maximum  degree  to  death. 

The  conspiracy  to  execute  with  that  of  reclusion  temporal. 

And  the  proposition  with  that  of  prision  mayor. 

Art.  157.  The  following  shall  be  punished  with  the  penalty  of 
reclusi&n  temporal  to  reclusion  perpetua: 

1.  Those  wno  shall  deprive  the  King  of  his  personal  liberty. 

2.  Those  who  shall  force  him,  by  violent  means  or  by  grave  intimi- 
dation, to  perform  any  act  contrary  to  his  will. 

3.  Those  who  shall  cause  him  grave  physical  injuries  not  included 
in  the  first  paragraph  of  article  156. 

Art.  158.  If  the  violence,  intimidation,  or  physical  injuries  re- 
ferred to  in  numbers  2  and  3  of  the  preceding  article  be  not  grave, 
the  penalty  of  reclusion  temporal  shall  be  imposed  on  the  guilty 
person. 

Art.  159.  The  penalty  of  reclusion  temporal  shall  likewise  be 
imposed : 

1.  Upon  a  person  who  shall  outrage  or  threaten  the  King  in  his 
presence. 

2.  Upon  a  person  who  shall  enter  the  King's  residence  with 
violence. 

Art.  160.  Any  person  who  shall  threaten  or  outrage  the  King 
publicly  in  writmg,  outside  of  his  presence,  shall  be  punished  with 
the  penalties  of  prision  mayor  and  a  fine  of  from  1,250  to  12,500 
pesetas. 

Outrages  and  threats  couched  in  any  other  form  shall  be  punished, 
if  they  should  be  grave,  with  the  penalty  of  arresto  mayor  in  its 
medium  degree  to  prision  correccional  in  its  minimum  degree,  and  if 
they  should  be  light,  with  the  penalty  of  arresto  mayor  in  its  medium 
degree  to  prision  correccional  in  its  minimum  degree. 

Art.  161.  He  who  shall  kill  the  immediate  successor  to  the  Crown 
or  the  Recent  of  the  Kingdom  shall  be  punished  with  the  penalty 
of  reclusion  temporal  in  its  maximum  degree  to  death. 

If  the  crime  be  frustrated  or  attempted,  with  the  penalty  of  re- 
clusion temporal  to  death. 

The  conspiracy  with  that  of  prision  mayor  in  its  medium  and 
maximum  degrees. 

And  the  proposition  with  that  of  prision  correccional  in  its  maxi- 
mum degree  to  prision  mayor  in  its  minimum  degree. 

Art  162.  If  the  crimes  mentioned  in  the  preceding  articles  of  this 
section,  with  the  exception  of  those  comprised  in  the  last  article, 
should  be  committed  against  the  immediate  successor  to  the  Crown, 
the  consort  of  the  King  or  the  Resrent  of  the  Kingdom,  they  shall  be 
punished  with  the  penalties  lower  by  one  degree  than  those  pre- 
scribed therein. 
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Section  IL — Crimes  against  the  Cortes  and  its  members  and  against  the  council 

of  ministers. 

Art.  163.  In  case  there  should  be  a  vacancy  of  the  Crown,  or  in 
case  the  King  should  be  disabled  in  any  manner  whatsoever  from 
governing  the  nation,  those  members  of  the  royal  family,  ministers, 
authorities,  and  other  civil  or  military  officials  who  shall  disobey  the 
Eegent  after  he  has  taken  the  oath  that  the  constitution  requires,  or 
the  council  of  ministers  during  the  time  that  they  are  provisionally 
governing  the  Kingdom  in  accordance  therewith,  shall  be  punished 
with  the  penalty  of  relegation  temporal  in  its  maximum  degree  to 
relegation  yevpetua. 

Art.  164.  The  penalty  of  confinamiento  shall  be  incurred  by  those 
who,  forming  part  of  an  armed  force,  shall  collectively  address  peti- 
tions to  either  of  the  co-legislative  bodies,  even  though  such  petitions 
should  not  be  personally  presented. 

The  same  penalty  shall  oe  incurred  by  those  who,  forming  part  of 
an  armed  force,  should  present  them  individually,  but  not  according 
to  the  laws  of  their  organization,  in  so  far  as  they  have  relation 
thereto. 

The  penalties  prescribed  in  this  article  shall  be  respectively  im- 
posed in  their  maximum  degree  on  those  who  hold  a  command  in  the 
armed  force. 

Art.  165.  The  following  shall  also  incur  the  penalty  of  confina- 
miento: 

1.  Those  who  shall  outrage  or  threaten  a  senator  or  deputy  on 
aocount  of  the  opinions  he  may  have  expressed  or  the  votes  cast  in 
the  senate  or  chamber  of  deputies. 

2.  Those  who  use  force,  intimidation,  or  serious  threat  to  prevent  a 
senator  or  deputy  from  attending  the  co-legislative  body  to  which  he 
belongs,  or  who  by  th§  same  means  should  coerce  the  free  declara- 
tion of  his  opinions  or  the  casting  of  his  vote. 

In  the  cases  provided  for  in  the  two  preceding  numbers  of  this 
article,  a  challenge  to  fight  a  duel  shall  be  considered  as  a  serious 
threat. 

Art.  166.  If  the  outrage,  threat,  force,  or  intimidation  referred  to 
in  the  preceding  article  were  not  serious,  the  delinquent  shall  suffer 
the  penalty  of  banishment  and  a  fine  of  from  325  to  3,250  pesetas. 

Art.  167.  The  penalties  prescribed  in  the  three  preceding  articles 
shall  be  imposed  in  their  maximum  degree  if  the  guilty  persons  are 
recidivists. 

Art.  168.  The  public  official  who,  when  the  Cortes  is  in  session, 
should,  without  due  permission  of  the  respective  legislative  body, 
detain,  arrest,  or  commit  for  crime  any  senator  or  deputy,  unless  he 
had  been  taken  in  flagrante,  shall  incur  the  penalty  of  temporary 
special  disqualification. 

The  same  penalty  shall  be  incurred  by  the  iudge  who,  having 
passed  sentence  on  a  senator  or  deputy,  in  a  trial  instituted  without 
the  permission  referred  to  in  the  preceding  paragraph,  should  carry 
out  said  sentence  without  the  legislative  body  to  which  the  accused 
belongs  having  authorized  its  execution. 

There  shall  also  be  punished  with  the  same  penalty  of  temporary 
special  disqualification  the  administrative  or  judicial  officials  who 
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should  detain  a  senator  or  deputy  in  flagrante,  and  fail  to  report  it 
to  the  Cortes  immediately  if  in  session ;  or  who  should  fail  likewise 
to  report  to  the  Cortes  as  soon  as  it  assembles  the  arrest  of  any  of  its 
members  which  they  may  have  ordered,  or  the  proceedings  they  may 
have  instituted  against  such  members  during  the  interval  of  the 
sessions. 

Section  III. — Crimes  against  the  form  of  Government. 

Art.  169.  Persons  who  shall  execute  any  kind  of  acts  or  deeds 
directly  tending  to  obtain  by  force  any  of  the  following  ends,  shall 
be  considered  guilty  of  crimes  against  the  form  of  Government  estab- 
lished by  the  constitution: 

1.  To  substitute  for  the  constitutional  monarchical  Government 
an  absolute  monarchical  or  republican  government. 

2.  To  deprive,  in  whole  or  in  part,  the  King,  the  Regency,  or  the 
Cortes  of  the  privileges  and  powers  vested  in  them  by  the  constitu- 
tion. 

3.  To  change  the  legitimate  order  of  the  succession  of  the  Crown, 
or  to  deprive  the  dynasty  of  the  rights  granted  it  by  the  constitution. 

4.  To  deprive  the  council  of  ministers  of  the  right  to  govern  the 
Kingdom  provisionally  until  the  Regent  takes  the  oath  in  accordance 
with  the  constitution. 

Art.  170.  The  following  shall  also  commit  crimes  against  the  form 
of  Government: 

1.  Those  who  in  any  kind  of  public  meetings  or  places  of  numerous 
assemblage  shall  raise  cheers  or  other  outcries  that  shall  provoke 
acclamations  tending  to  the  accomplishment  of  any  of  the  purposes 
specified  in  the  preceding  article. 

2.  Those  who  in  said  meeting  and  places  make  speeches  or  read  or 
distribute  printed  matter  or  carry  emblems  and  banners,  tending  to 
the  realization  of  the  objects  mentioned  in  the  preceding  article. 

Art.  171.  Public  officials  who  should  execute  any  mandate  or  order 
issued  by  the  King  in  the  exercise  of  his  constitutional  authority 
without  being  signed  by  the  proper  minister  shall  also  be  considered 
guilty  of  a  crime  against  the  form  of  Government. 

Art.  172.  Those  who,  publicly  and  in  open  hostility,  should  rise 
in  arms,  in  order  to  perpetrate  any  of  the  crimes  provided  for  in 
article  169,  shall  be  punished  with  the  following  penalties: 

1.  Those  who  may  have  instigated,  supported,  or  directed  said 
rising  or  who  appear  as  its  principal  leaders,  with  the  penalty  of 
reclusion  temporal  in  its  maximum  degree  to  death. 

2.  Those  in  charge  of  a  subaltern  command  therein,  with  that  of 
reclusion  temporal  to  death,  should  they  be  persons  filling  civil  or 
ecclesiastical  office,  or  if  there  should  have  been  any  engagement 
between  the  forces  under  their  command  and  the  public  forces  loyal 
to  the  government,  or  if  their  forces  should  have  caused  ravages 
among  flie  properties  of  private  persons,  of  towns,  or  of  the  State,  or 
have  cut  the  telegraph  wires  or  the  railroad  lines,  or  have  committed 
any  acts  of  gross  violence  against  individuals,  or  exacted  contribu- 
tions, or  diverted  public  funds  from  their  lawful  purpose. 

With  the  exception  of  these  cases,  the  penalty  of  reclusion  temporal 
shall  be  imposed  on  the  culprit. 
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3.  The  mere  participants  in  the  rising,  with  that  of  prision  mayor 
in  its  medium  degree  to  reclusion  temporal  in  its  minimum  degree,  in 
the  cases  provided  for  in  the  first  paragraph  of  the  preceding  number, 
and  with  that  of  prision  mayor  in  its  full  limit,  in  the  cases  men- 
tioned in  the  second  paragraph  of  the  same  number. 

Art.  173.  Those  who,  without  rising  in  arms  and  in  open  hostility 
against  the  Government,  shall  commit  any  of  the  crimes  provided  for 
in  the  said  article  169  shall  be  punished  with  the  penalty  of  prision 
mayor. 

Art.  174.  He  who  shall  commit  any  of  the  crimes  included  in  arti- 
cle 170  shall  be  punished  with  the  penalty  of  banishment. 

Art.  175.  A  public  official  who  is  responsible  for  the  crime  men- 
tioned in  article  171,  shall  suffer  the  penalty  of  temporary  special 
disqualification. 

Section  IV. — Provisions  common  to  the  three  preceding  sections. 

Art.  176.  The  provisions  contained  in  the  articles  included  in  this 
chapter  are  understood  without  prejudice  to  the  prescriptions  of  other 
articles  of  this  code  which  fix  a  higher  penalty  for  any  one  of  the  acts 
punished  in  the  former. 

Chapter  II. — Crimes  committed  on  the  occasion  of  the  exercise  of  the 
individual  rights  guaranteed  by  the  constitution. 

Section  I. — Crimes  committed  by  individuals  on  the  occasion  of  the  exercise  of 
individual  rights  guaranteed  by  the  constitution. 

Art.  177.  The  following  are  not  peaceful  meetings  or  demonstra- 
tions : 

1.  Those  which  are  held  in  violation  of  the  police  rules  of  a  general 
or  permanent  character  of  the  locality  where  the  meeting  or  demon- 
stration takes  place. 

2.  Open-air  meetings  or  political  demonstrations  held  at  night. 

3.  Meetings  or  demonstrations  where  a  certain  number  oi  people 
assemble  with  firearms,  lances,  sabres,  swords,  machetes,  or  any  other 
similar  weapons. 

4.  Meetings  or  demonstrations  which  are  held  for  the  purpose  of 
committing  any  of  the  crimes  punished  by  this  code,  or  those  where, 
during  the  meeting,  any  of  the  crimes  punished  in  Title  III,  Book  II, 
hereof  are  committed. 

Art.  178.  The  organizers  and  leaders  of  any  meeting  or  demon- 
stration that  is  held  without  written  notice  thereof  having  been  given 
to  the  authorities  twenty-four  hours  in  advance,  stating  the  object, 
time,  and  place  of  the  meeting,  shall  incur  the  penalty  of  arresto 
mayor  and  a  fine  of  from  325  to  3,250  pesetas. 

Art.  179.  The  organizers  and  leaders  of  any  meeting  or  demon- 
stration included  in  any  of  the  cases  of  article  177  shall  incur  the 
penalty  of  prision  correccional  in  its  minimum  and  medium  degrees, 
and  a  fine  of  from  325  to  3,250  pesetas. 

Art.  180.  In  the  cases  of  the  preceding  articles,  if  the  meeting  or 
demonstration  shall  not  have  actually  taken  place,  the  personal  pen- 
alty shall  be  the  next  lower  in  degree. 

Art.  181.  For  the  enforcement  of  the  provisions  of  the  preceding 
articles,  as  leaders  of  the  meeting  or  demonstration  shall  be  considered 
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those  who,  by  the  speeches  they  may  have  delivered  thereat,  or  by 
the  printed  matter  which  they  may  have  published  or  distributed  at 
the  same,  by  the  mottoes;  flags,  or  other  emblems  displayed,  or  by  any 
other  means,  appear  as  instigating  the  proceedings. 

Art.  182.  Those  merely  attending  the  meetings  or  demonstrations 
mentioned  in  Nos.  1  and  2  and  the  first  case  of  No.  4  of  article  177, 
shall  be  punished  with  the  penalty  of  arresto  mayor. 

Art.  183.  The  organizers,  leaders,  and  persons  present  at  any  meet- 
ing or  demonstration  whatsoever  shall  respectively  incur  the  penalties 
next  higher  in  degree,  if  they  fail  to  disperse  it  upon  a  second  notice 
to  do  so  from  the  authorities  or  their  agents. 

Art.  184.  Those  who  assemble  at  meetings  or  demonstration^, 
carrying  firearms,  lances,  sabres,  swords,  machetes,  or  any  other  simi- 
lar weapons,  shall  be  punished  with  prision  correctional,  in  its 
minimum  and  medium  degree. 

Art.  185.  Those  attending  meetings  or  demonstrations  who,  during 
its  progress,  shall  commit  any  of  the  crimes  punished  in  this  code, 
shall  incur  the  penalty  corresponding  to  the  crime  they  commit,  and 
may  be  arrested  at  once  by  the  authorities  or  their  agents,  or  in  their 
absence  by  any  other  person  attending. 

Art.  186.  The  following  are  illegal  associations: 

1.  Those  which  by  their  purpose  or  circumstances  are  contrary  to 
public  morals. 

2.  Those  whose  object  it  is  to  commit  any  of  the  crimes  punished  in 
this  code. 

Art.  187.  The  following  persons  shall  incur  the  penaltv  of  prision 
correctional  in  its  minimum  and  medium  degrees,  and  a  fine  of  from 
325  to  3,250  pesetas: 

1.  The  founders,  directors,  and  presidents  of  associations  which 
may  be  organized  and  are  included  in  any  of  the  numbers  of  the 
preceding  article. 

If  the  association  should  not  have  been  organized,  the  personal 
penalty  shall  be  that  next  lower  in  degree. 

2.  The  founders,  directors,  and  presidents  of  associations  which 
may  be  organized  without  notice  to  the  local  authorities  of  their  pur- 
pose and  by-laws  eight  days  before  their  first  meeting,  or  of  the  place 
of  the  meeting  twenty-four  hours  before  the  respective  meeting, 
even  if  the  first  place  selected  for  the  meeting  should  later  be 
changed  for  another. 

3.  The  directors  or  presidents  of  associations  who  do  not  admit 
the  authorities  or  their  agents  or  do  not  give  them  the  right  of  at- 
tending the  meetings. 

4.  The  directors  or  presidents  of  associations  who  do  not  stop 
meetings  on  the  second  notice  to  do  so  of  the  authorities  or  their 
agents. 

Art.  188.  The  following  shall  incur  the  penalty  of  arresto  mayor: 

1.  The  individual  members  of  the  associations  mentioned  in  article 
186. 

If  the  association  should  not  have  been  organized,  the  penalties 
shall  be  public  censure  and  a  fine  of  from  325  to  3,250  pesetas. 

2.  The  individual  members  who  commit  the  crime  mentioned  in 
No.  3  of  the  foregoing  article. 
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3.  The  individual  members  who  do  not  withdraw  from  the  meeting 
on  the  second  notice  given  by  the  authorities  or  their  agents  that  the 
meeting  must  be  suspended. 

Abt.  189.  The  founders,  directors,  presidents,  and  members  of 
associations  who  again  hold  a  meeting  after  its  having  been  sus- 
pended by  the  authorities  or  their  agents,  provided  that  the  judicial 
authority  has  not  revoked  the  suspension  ordered,  shall  incur  the 
penalties  next  higher  in  degree  than  those  respectively  prescribed  in 
the  last  two  articles. 

Art.  190.  Those  who  establish  and  direct  institutions  of  learning 
in  violation  of  the  laws  in  force  on  the  subject  shall  incur  the  penalty 
of  drre8to  mayor  and  a  fine  of  from  500  to  5,000  pesetas. 

Abt.  191.  The  following  shall  incur  the  penalty  of  arresto  mayor: 

1.  The  authors,  directors,  editors,  and  printers  in  their  respective 
cases  of  secret  publications. 

By  such  shall  be  considered  those  which  do  not  bear  the  printer's 
name  upon  the  copies  printed  or  which  bear  a  fictitious  one. 

2.  The  directors,  editors,  or  printers  (also  in  their  respective  cases) 
of  the  periodical  publications  who  have  not  complied  with  the  pre- 
cepts oi  the  special  law  of  the  press. 

Section   II. — Crimes   committed   by  public  officials   against   the   exercise  of 
individual  rights  guaranteed  by  the  constitution. 

Abt.  192.  A  public  official  who^  without  the  authorization  of  law, 
shall  impose  any  punishment  equivalent  to  personal  punishment,  by 
arrogating  judicial  powers  to  himself,  shall  incur: 

1.  The  penalty  of  temporary  absolute  disqualification,  if  the  pun- 
ishment imposed  were  equivalent  to  a  corporal  penalty. 

2.  The  penalty  of  suspension  in  its  medium  and  maximum  degrees, 
if  it  were  equivalent  to  a  correctional  penalty. 

3.  The  penalty  of  suspension  in  its  minimum  and  medium  degrees, 
if  it  were  equivalent  to  a  light  penalty. 

Art.  193.  If  the  punishment  arbitrarily  imposed  should  have  been 
carried  out,  in  addition  to  the  penalties  prescribed  in  the  preceding 
article,  the  punishment  imposed  shall  be  inflicted  on  the  guilty  offi- 
cial and  in  the  same  degree. 

If  the  punishment  should  not  have  been  carried  out  that  next  lower 
in  degree  shall  be  imposed  upon  him,  if  the  former  should  not  have 
gone  into  effect  through  a  cause  independent  of  his  will. 

Art.  194.  If  the  penalty  arbitrarily  imposed  should  have  been  a 
pecuniary  one  the  guilty  official  shall  be  punished  : 

1.  With  that  of  temporary  absolute  disqualification  and  a  fine  of 
an  amount  equal  to  three  times  the  amount  thereof  if  it  should  have 
been  exacted. 

2.  With  that  of  suspension  in  its  medium  and  maximum  degrees 
and  a  fine  of  from  one-half  to  an  equal  amount  thereof  if  the  penalty 
had  not  been  exacted  through  a  cause  independent  of  his  will. 

3.  With  that  of  suspension  in  its  medium  and  minimum  degrees  if 
it  should  not  have  been  exacted  by  reason  of  the  voluntary  revoca- 
tion of  the  said  official. 

Art.  195.  The  authorities  and  officials,  civil  and  military,  who, 
even  though  the  constitutional  guaranties  may  be  suspended,  should 
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have  established  a  penalty  different  from  that  previously  prescribed 
by  law  for  any  kind  of  crimes,  and  those  who  enforce  such  penalties, 
shall  respectively  incur,  according  to  the  facts,  the  penalties  pre- 
scribed in  the  three  foregoing  articles. 

Art.  196.  The  judicial  authority  who  unduly  remits  a  criminal 
case  to  another  military  or  administrative  authority  or  official  which 
illegally  claims  it,  shall  be  punished  with  the  penalty  of  suspension 
in  its  medium  and  maximum  degrees. 

The  military  or  administrative  authority  or  official  who  should  per- 
sist in  his  demand  for  the  unlawful  remission  of  the  case  and  should 
compel  the  judicial  authority  to  comply  after  the  latter  had  pointed 
out  the  illegality  of  such  a  demand,  shall  be  punished  with  the  pen- 
alty next  higher  in  degree. 

Art.  197.  If  the  person  of  the  criminal  shall  also  have  been  de- 
manded and  surrendered,  the  penalties  shall,  in  their  respective  cases, 
be  those  next  higher  in  degree  than  those  prescribed  in  the  preceding 
article. 

Art.  198.  The  public  official  who,  unless  it  be  by  reason  of  a  crime, 
should  detain  a  person  without  being  authorized  to  do  so  by  law,  the 
constitutional  guaranties  not  being  suspended,  shall  incur  the  penalty 
of  a  fine  of  from  325  to  3,250  pesetas,  if  the  detention  should  not 
have  exceeded  three  days ;  the  penalty  of  suspension  in  its  minimum 
and  medium  degrees,  if  it  should  have  exceeded  said  period  and  not 
been  more  than  fifteen  days ;  that  of  suspension  in  its  maximum  de- 
gree to  temporary  absolute  disqualification  in  its  medium  degree,  if  it 
should  not  have  been  less  than  fifteen  days  nor  have  reached  one 
month ;  that  of  prision  correctional  in  its  maximum  degree  to  prision 
mayor  in  its  minimum  degree,  if  it  should  have  been  more  than  one 
month  and  should  not  have  exceeded  a  year;  and  that  of  prision 
mayor  in  its  medium  degree  to  reclusion  temporal  to  its  full  limit,  if 
the  detention  should  have  exceeded  one  year. 

Art.  199.  The  public  official  who  should  delay  complying  with  a 
judicial  order  to  release  a  person  imprisoned  or  detamed  whom  he 
may  have  under  his  control,  shall  be  punished  with  the  penalties  next 
higher  in  degree  than  those  prescribed  in  the  preceding  article  in 
proportion  to  the  duration  of  the  delay. 

Art.  200.  The  public  official  who,  not  being  a  judicial  authority 
and  the  constitutional  guaranties  not  having  oeen  suspended,  shall 
detain  a  person  for  a  crime  and  shall  not  deliver  him  to  the  judicial 
authority  within  the  twenty- four  hours  after  the  detention  took  place, 
shall  respectively  incur  the  penalties  next  higher  in  degree  than  those 
prescribed  in  the  said  article  198. 

Art.  201.  The  following  shall  also  incur  the  same  penalties  in 
their  respective  cases : 

1.  The  warden  of  a  jail  or  any  other  public  official  who  shall  re- 
ceive as  a  prisoner  any  person  whatsoever  and  shall  allow  twenty- four 
hours  to  elapse  without  informing  the  judicial  authority  thereof. 

2.  The  warden  of  a  jail  or  other  public  official  who  does  not  liberate 
a  prisoner  who  should  not  have  been  committed  to  prison  within  the 
seventy-two  hours  next  after  due  notice  of  his  detention  should  have 
been  given  to  the  judicial  authorities. 

3.  The  warden  of  a  jail  or  other  public  official  who  shall  receive  a 
person  in  the  capacity  of  a  prisoner,  unless  by  virtue  of  a  judicial 
order,  or  shall  keep  him  in  prison  after  seventy-two  hours  have 
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elapsed  from  his  having  been  received  in  such  capacity  or  having 
been  notified  of  the  warrant  for  his  commitment,  unless  during  that 
time  the  prisoner  should  also  have  been  notified  of  the  writ  ratifying 
the  former. 

4.  The  warden  of  a  jail  or  any  other  public  official  who  shall  con- 
ceal a  prisoner  from  the  judicial  authority. 

5.  The  warden  of  a  jail  or  other  penal  institution  who,  without  an 
order  of  the  judicial  authority,  shall  have  placed  a  prisoner  or  one 
under  sentence  either  in  solitary  confinement  or  in  a  place  different 
from  that  where  he  belongs. 

6.  The  warden  of  a  jail  or  head  of  a  penal  institution  who  should 
impose  upon  prisoners  or  those  under  sentence  improper  deprivations 
or  treat  them  with  unnecessary  severity. 

7.  The  warden  of  a  jail  or  the  head  of  a  penal  institution  who 
should  deny  to  a  person  detained  or  a  prisoner,  or  to  whomsoever  may 
represent  him,  a  certificate  of  his  detention  or  imprisonment,  or  who 
should  not  forward  any  petition  relative  to  his  release. 

8.  The  head  of  a  penal  institution  who  should  retain  a  person  in  the 
institution  after  having  received  official  notice  of  his  pardon  or  after 
his  term  of  imprisonment  had  expired. 

The  provisions  of  Nos.  1,  2,  3,  and  5  shall  not  be  applicable  when 
the  warden  of  a  jail  or  head  of  a  penal  institution  or  public  official 
acts  in  compliance  with  an  order  of  the  civil  or  military  authority 
issued  in  the  exercise  of  legal  powers. 

Abt.  202.  The  following  shall  incur  the  penalty  of  suspension  in  its 
minimum  and  medium  decrees : 

1.  The  judicial  authority  who  should  neither  set  at  liberty  nor 
commit  a  prisoner  by  a  warrant,  stating  the  reasons  therefor  (auto 
motivado),  within  72  hours  following  that  in  which  he  may  have 
been  placed  at  his  disposal. 

2.  The  judicial  authority  who  shall  not  ratify  a  warrant  of  commit- 
ment or  declare  it  null  within  72  hours  after  it  may  have  been  issued. 

3.  The  judicial  authority  who,  with  the  exception  of  the  cases  men- 
tioned in  the  two  preceding  numbers,  shall  detain  in  the  capacity  of 
prisoner  a  person  whose  release  is  proper. 

4.  The  judicial  authority  who  should  improperly  order  or  prolong 
the  solitary  confinement  of  a  prisoner. 

5.  The  clerk  or  secretary  of  a  superior  or  inferior  court  who  shall 
permit  the  term  referred  to  in  No.  1  of  this  article  to  elapse  without 
notifying  the  prisoner  of  the  warrant  committing  him  to  prison  or 
the  writ  terminating  his  detention. 

6.  The  secretary  or  clerk  of  a  superior  or  inferior  court  who  shall 
unduly  delay  the  notification  of  the  warrant  or  writ  raising  solitary 
confinement  or  setting  a  prisoner  at  liberty. 

7.  The  clerk  or  secretary  of  a  superior  or  inferior  court  who  shall 
delay  informing  them  of  any  petition  of  a  person  detained  or  impris- 
oned, or  of  his  representative,  relating  to  his  freedom. 

If  the  delay  referred  to  in  the  foregoing  numbers  shall  have  lasted 
more  than  one  month  and  shall  not  have  exceeded  three,  the  culprits 
shall  incur,  in  their  respective  cases,  the  penalty  of  suspension  in  its 
maximum  degree  to  temporary  absolute  disqualification  in  its  medium 
degree  and  a  fine  of  from  325  to  3.250  pesetas;  and  if  it  should  have 
exceeded  said  period,  that  of  temporary  absolute  disqualification  in 
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its  maximum  degree  to  perpetual  absolute  disqualification  and  a  fine 
of  from  1,250  to  12,500  pesetas. 

Art.  203.  The  following  shall  incur  the  penalties  of  suspension  in 
its  minimum  and  medium  degrees  and  a  fine  of  from  325  to  3,250 
pesetas: 

1.  The  public  official  who,  not  being  a  judicial  authority  and  the 
constitutional  guaranties  not  having  been  suspended,  shall  enter  the 
domicile  of  a  Spaniard  or  foreigner  without  his  consent,  except  in  the 
cases  and  in  the  manner  expressly  prescribed  by  law. 

2.  The  public  official  who,  without  being  authorized  by  law  and  not 
being  a  judicial  authority,  and  the  constitutional  guaranties  likewise 
not  being  suspended,  shall  make  a  search  through  the  papers  of  a 
Spaniard  or  of  a  foreigner  and  the  effects  which  may  be  round  in  his 
domicile,  unless  their  owner  should  have  given  his  consent. 

If  he  should  not  return  at  once  to  the  owner  the  papers  and  effects 
thus  examined  immediately  after  making  the  search,  the  penalty  shall 
be  that  next  higher  in  degree. 

If  the  crimes  punished  m  the  two  preceding  numbers  should  be  com- 
mitted at  night,  the  penalties  shall  be  those  of  suspension  in  its 
medium  and  maximum  degrees  and  a  fine  of  from  625  to  6,250  pesetas, 
reserving  the  provisions  of  the  second  paragraph  of  No.  2,  with  re- 
gard to  which  the  penalty  shall  be  that  next  higher  in  degree  than 
those  prescribed  therein. 

Art.  204.  The  public  official,  who  on  the  occasion  of  a  search 
through  the  papers  and  effects  of  a  person,  shall  commit  any  other 
unjust  vexation  against  persons  or  wanton  damage  to  their  property, 
shall  likewise  incur  the  penalties  of  suspension  in  its  minimum  and 
medium  degrees  and  a  fine  of  from  325  to  3,250  pesetas. 

If  he  should  remove  such  property  and  appropriate  it  to  himself, 
he  shall  be  punished  as  guilty  or  the  crime  of  robbery  with  violence 
against  the  person. 

Art.  205.  The  judicial  authority  who,  with  the  exception  of  the 
cases  prescribed  and  in  violation  of  the  forms  established  by  law,  and 
the  constitutional  guaranties  not  being  suspended,  should  enter  by 
night  the  domicile  of  a  Spaniard  or  foreigner  without  his  consent, 
shall  incur  the  penalty  of  suspension  in  its  minimum  and  medium 
degrees  and  a  fine  of  from  325  to  3,250  pesetas. 

Art.  206.  The  same  penalty  shall  be  incurred  by  any  authority  who 
shall  make  an  examination  of  papers  and  effects  in  the  domicile  of  ^ 
Spaniard  or  foreigner,  unless  in  the  presence  of  the  interested  person 
or  in  that  of  a  member  of  his  family,  or,  in  their  absence,  in  that  of 
two  witnesses  from  the  same  locality. 

Art.  207.  The  public  official  who,  not  being  a  judicial  authority, 
shall  detain  private  correspondence  intrusted  to  the  mails  shall  incur 
a  fine  of  from  325  to  3,250  pesetas. 

Art.  208.  The  public  official  who,  not  being  a  judicial  authority, 
shall  open  private  correspondence  intrusted  to  the  mails  shall  incur 
a  fine  of  from  325  to  3,250  pesetas. 

The  public  official  who  snail  open  a  telegraphic  message  intrusted 
to  him  for  delivery  at  a  domicile  shall  incur  the  same  penalty. 

Art.  209.  The  public  official  who  shall  extract  letters  from  the 
mails  shall  be  punished  with  the  penalty  of  a  temporary  absolute  dis- 


Digitized  by  VjOOQIC 


PENAL  CODE.  665 

qualification  in  its  minimum  and  medium  degrees  and  a  fine  of  from 
1,250  to  12,500  pesetas. 

Art.  210.  The  public  official  who,  without  being  expressly  author- 
ized by  law,  and  the  constitutional  guaranties  not  being  suspended, 
shall  banish  a  person  to  a  distance  greater  than  250  kilometers  from ' 
his  domicile,  unless  by  virtue"  of  a  judicial  sentence,  shall  incur  the 
penalty  of  a  fine  of  from  325  to  3,250  pesetas. 

The  public  official  who,  without  being  expressly  authorized  by  law, 
and  the  constitutional  guaranties  not  being  suspended,  shall  compel  a 
person  to  move  his  domicile  or  residence,  shall  be  punished  with  the 
penalty  of  banishment  and  a  fine  of  from  625  to  6,250  pesetas. 

Art.  211.  The  public  official  who,  without  being  authorized  by  law, 
shall  deport  or  exile  from  the  territory  of  the  kingdom  any  person, 
unless  by  virtue  of  a  final  sentence,  shall  be  punished  with  the  pen- 
alty of  confinamiento  and  a  fine  of  from  1,250  to  12,500  pesetas. 

Abt.  212.  A  public  official  who  orders  the  payment  of  a  general, 
provincial,  or  municipal  tax  not  legally  authorized  shall  be  punished 
with  the  penalty  of  suspension  in  its  maximum  degree  to  temporary 
absolute  disqualification  in  its  minimum  degree  and  a  fine  of  from  625 
to  6,250  pesetas. 

Art.  213.  The  public  officials  who  shall  exact  from  taxpayers  to 
the  State,  province,  or  municipality  the  payment  of  taxes  not  author- 
ized according  to  their  respective  classes  by  the  Cortes,  the  provin- 
cial deputation,  or  the  municipal  council,  shall  incur  the  penalty  of 
suspension  in  its  medium  and  maximum  degree  to  temporary  abso- 
lute disqualification  in  its  medium  degree  and  a  fine  of  from  625  to 
6,250  pesetas. 

If  such  exaction  should  have  been  consummated,  the  fine  shall  be  an 
amount  equal  to  three  times  that  of  the  amount  collected. 

If  the  exaction  should  have  been  effected  by  employing  compulsion 
or  any  other  means  of  coercion,  the  penalty  shall  be  that  of  temporary 
absolute  disqualification  and  the  aforesaid  fine. 

Art.  214.  If  the  amount  collected  should  not  have  been  paid  accord- 
ing to  its  character  into  the  treasury  of  the  province  or  municipality 
by  the  fault  of  the  person  who  may  have  collected  it,  he  shall  be 
punished  as  a  swindler  by  the  maximum  degree  of  the  proper  punish- 
ment therefor. 

Art.  215.  The  authorities  who  shall  give  their  aid  and  cooperation 
to  the  officials  referred  to  in  the  two  preceding  articles  shall  incur 
the  penalties  of  temporary  absolute  disqualification  and  a  fine  of  from 
325  to  3,250  pesetas. 

If  they  should  have  received  profits  from  the  amounts  collected, 
they  shall  be  punished  as  equal  principals  in  the  crime  punished  in  the 
preceding  article. 

Art.  216.  The  public  official  who  shall  condemn  the  property  of  any 
person,  unless  by  virtue  of  a  mandate  from  the  competent  authorities, 
for  reason  of  public  utility,  before  proper  indemnification  made  there- 
for, shall  incur  the  penalties  of  suspension  in  its  medium  and  maxi- 
mum degrees  and  a  fine  of  from  625  to  6,250  pesetas. 

If  he  shall  disturb  any  person  in  the  possession  of  his  property, 
unless  by  virtue  of  a  judicial  writ  or  a  mandate  from  the  competent 
authority,  issued  in  accordance  witlj  the  express  provisions  of  the 
laws,  he  shall  incur  the  same  penalty. 
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Art.  217.  The  following  shall  be  punished  with  the  penalties  of 
suspension  in  its  minimum  and  medium  degrees  and  a  fine  of  from 
325  to  3,250  pesetas: 

1.  The  public  official  who,  the  constitutional  guaranties  not  being 
suspended,  should  forbid  or  prevent  a#  person,  neither  under  arrest 
nor  a  prisoner,  from  attending  any  meeting  or  demonstration  that  is 
legal  in  accordance  to  law. 

2.  The  public  official  who,  under  the  same  conditionsj  should  pre- 
vent or  prohibit  a  person  from  forming  part  of  any  association,  unless 
it  be  one  of  those  included  in  article  186  of  this  code. 

3.  The  public  official  who,  under  the  same  conditions  as  of  the  pre- 
ceding articles,  should  prevent  or  forbid  a  person  to  address,  either 
by  himself  or  together  with  others,  petitions  to  the  Cortes,  the  King, 
or  the  authorities,  unless  it  should  nave  been  forbidden  to  them  by 
law. 

Art.  218.  A  public  official  who,  being  neither  authorized  by  law 
and  the  constitutional  guaranties  not  being  suspended,  shall  in  any 
manner  whatsoever  prevent  the  holding  of  a  peaceful  meeting  or 
demonstration  of  which  he  had  official  notice,  or  the  foundation  of 
any  association  not  included  in  article  186  of  this  code,  or  the  holding 
of  its  meetings,  unless  it  be  those  in  which  any  of  the  crimes  punished 
in  Title  III,  Book  II  of  the  same,  should  have  been  committed,  shall 
incur  the  penalty  of  suspension  in  its  medium  and  maximum  degrees 
and  a  fine  of  from  625  to  6,260  pesetas. 

Art.  219.  The  public  official  who,  not  being  authorized  by  a  law 
and  the  constitutional  guaranties  not  being  suspended,  shall  order  the 
dissolution  of  any  meeting  or  pacific  demonstration,  or  the  suspension 
of  any  association  not  included  in  article  186  of  this  code,  snail  be 
punished  with  the  penalty  of  suspension  in  its  maximum  degree,  to 
temporary  absolute  disqualification  in  its  minimum  degree,  and  a  fine 
of  from  625  to  6,250  pesetas. 

Art.  220.  The  public  official  who  does  not  bring  to  the  notice  of  the 
judicial  authorities  his  suspension  of  an  unlawful  association  or  the 
meeting  of  any  other  association  whatsoever,  and  the  reasons  of  the 
suspension  ordered,  within  the  twenty-four  hours  following  his  action, 
shall  incur  the  penaltv  of  suspension  in  its  medium  and  maximum 
degrees  and  a  fine  of  from  625  to  6,250  pesetas. 

Art.  221.  The  same  penalties  shall  be  incurred  by  the  public  official 
who  shall  order  the  closing  or  dissolution  of  any  private  educational 
institution,  unless  for  sufficient  reasons  of  hygiene  or  morals  or  other 
causes  expressly  provided  by  law,  and  he  who  shall  not  inform  the 
judicial  authorities  of  such  closing  or  dissolution  within  the  twenty - 
iour  hours  following  its  having  taken  place. 

Art.  222.  The  penalty  of  banishment  shall  be  incurred  by  the  pub- 
lic official  in  its  minimum  and  medium  degrees,  who  without  having 
demanded  two  successive  times  the  dissolution  of  any  meeting  or 
demonstration,  or  the  suspension  of  the  session  of  an  association, 
should  employ  force  to  dissolve  or  suspend  it,  unless  there  should  have 
been  previous  violent  aggression  on  the  part  of  those  taking  part  in 
the  meeting,  demonstration,  or  session  of  the  association. 

If  slight  injuries  should  result  from  the  employment  of  force  to  one 
or  more  of  those  present,  the  penaltv  shall  be  that  of  banishment  in 
its  medium  and  maximum  degrees  and  the  same  fine. 
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If  the  injuries  should  be  grave,  the  penalty  shall  be  that  of  confina- 
miento  in  its  minimum  and  medium  degrees  and  a  fine  of  from  1,250 
to  12.500  pesetas. 

If  death  should  have  resulted  therefrom,  the  penalty  shall  be  that 
of  confinamiento  in  its  maximum  degree  to  relegation  temporal  and  a 
fine  of  from  3,125  to  31,250  pesetas. 

Art.  223.  A  public  official  who,  after  a  meeting  or  demonstration 
has  been  dissolved  or  any  association  or  its  meetings  suspended,  should 
refuse  to  give  information  to  the  judicial  authority  requesting  it,  of 
the  causes  which  gave  rise  to  said  dissolution  or  suspension,  shall  be 
punished  with  the  penalty  of  temporary  absolute  disqualification  and 
a  fine  of  from  625  to  6,250  pesetas. 

Section  III. — Crimes  in  violation  of  the  constitutional  provisions  relating  to 

religion  and  worship. 

Abt.  224.  Those  who  by  violence,  disorderly  conduct,  threats,  or 
tumults,  prevent,  interrupt,  or  disturb  the  functions,  acts,  ceremonies, 
or  manifestations  of  the  religion  of  the  State  shall  be  punished  with 
the  penalty  of  prision  correctional  and  a  fine  of  from  65  to  650  pesetas 
if  the  crime  were  committed  in  churches,  chapels,  or  places  devoted 
to  worship;  and  with  that  of  arresto  mayor  to  prision  correctional  in 
its  minimum  degree,  and  a  fine  of  from  50  to  5(K)  pesetas  if  the  offense 
be  committed  in  any  other  place. 

Art.  225.  He  who  with  the  intention  of  offending  the  Catholic 
religion  should  trample,  cast  on  the  ground,  or  in  any  other  manner 
profane  the  sacred  elements  of  the  Eucharist  shall  be  punished  with 
the  penalty  of  prision  mayor. 

Art.  226.  Those  who  in  offense  of  the  State  religion  shall  trample, 
destroy,  break,  or  profane  sacred  objects  devoted  to  worship  witnin 
churches  or  without  them,  shall  incur  the  penalty  of  prision  cor- 
reccional. 

Art.  227.  He  who  with  deliberate  intention  makes  ridicule  of  the 
Catholic  religion  by  word  or  writing,  publicly  contemning  its  dog- 
mas, rites,  or  ceremonies,  shall  be  punished  with  the  penalty  of 
arresto  mayor  to  prision  correctional  in  its  minimum  degree  it  the 
deed  should  have  occurred  in  churches  or  on  the  occasion  of  acts  of 
worship;  and  with  that  of  arresto  mayor  if  the  crime  should  have 
been  committed  in  other  places  and  not  on  the  occasion  of  such  acts 
of  worship. 

Art.  228.  He  who  shall  practice  outside  the  precincts  devoted  to 
worship  other  than  that  of  the  Catholic  religion  public  ceremonies  or 
celebrations  belonging  to  the  same,  shall  incur  the  penalty  of  confina- 
miento.  .         . 

For  the  purposes  of  this  article  the  respective  cemeteries  of  the  dis- 
senting religions  shall  be  considered  as  precincts  similar  to  those 
wherein  they  worship. 

Art.  229.  He  who  shall  physically  maltreat  a  minister  of  the 
Catholic  religion  while  performing  trie  offices  of  his  ministry  shall 
incur  the  penalty  of  prision  correctional. 

He  who  shall  offend  under  similar  circumstances  by  word  or  ges- 
tures shall  be  punished  with  the  penalty  of  arresto  mayor  in  its 
medium  degree  to  prision  correctional  in  its  maximum  degree. 

Art.  230.  He  wno  by  means  of  threats,  violence,  or  other  lawless 
coercion  shall  force  any  person  to  perform  acts  of  worship  or  to 
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attend  the  rites  of  a  religion  not  his  own,  shall  incur  the  penalty  of 
prision  correctional  in  its  medium  and  maximum  degrees  and  a  fine 
of  from  625  to  6,250  pesetas. 

Akt.  231.  He  who  by  the  same  means  shall  prevent  any  person 
from  performing  the  acts  of  worship  of  the  religion  which  he  pro- 
fesses, or  from  attending  its  rites,  shall  incur  the  penalties  prescribed 
in  the  preceding  article. 

Art.  232.  The  following  shall  incur  the  penalty  of  arresto  mayor 
in  its  maximum  degree  to  prision  correctional  in  its  minimum  degree 
and  a  fine  of  from  300  to  3,000  pesetas: 

1.  He  who  by  the  means  mentioned  in  the  preceding  article  shall 
force  any  person  to  perform  the  acts  of  worship  or  attend  the  rites 
of  a  religion  which  he  himself  professes. 

2.  He  who  by  the  same  means  shall  prevent  any  person  from  ob- 
serving the  religious  festivals  of  his  sect. 

3.  He  who  by  the  same  means  shall  prevent  any  person  from  open- 
ing his  shop,  warehouse,  or  other  establishment,  or  force  him  to 
abstain  from  any  work  of  whatsoever  nature  on  stated  religious 
festivals. 

The  provisions  of  the  foregoing  paragraph  shall  be  understood 
without  prejudice  to  the  general  or  local  police  regulations  or  of  pub- 
lic order. 

Art.  233.  Those  who  by  the  employment  of  the  means  mentioned 
in  article  224  shall  prevent  or  disturb  the  acts  of  worship  or  the  cere- 
monies of  a  religion  distinct  from  the  Catholic  religion  within  its  pre- 
cincts or  cemeteries,  respectively,  shall  be  punished  with  the  penalty 
of  arresto  mayor. 

Art.  234.  He  who  shall  physically  maltreat  a  minister  of  any 
religion  other  than  the  Catholic  religion  while  exercising  his  func- 
tions shall  be  punished  with  the  penalty  of  arresto  mayor  in  its 
medium  and  maximum  degrees  to  prision  correctional  in  its  minimum 
degree. 

Offense  by  speech,  under  similar  circumstances,  shall  be  punished 
with  the  penalty  of  arresto  mayor. 

Art.  235.  He  who  shall  publicly  ridicule  any  of  the  dogmas  or 
ceremonies  of  a  religion  that  has  adherents  in  Spain  shall  be  punished 
with  a  fine  of  from  325  to  3,250  pesetas. 

Section  IV. — Provisions  common  to  the  three  preceding  sections* 

Art.  236.  The  provisions  of  this  chapter  shall  be  understood  with- 
out prejudice  to  those  of  other  chapters  of  this  code  which  prescribe 
a  higher  penalty  for  any  of  the  acts  included  in  the  three  preceding 
sections. 

Title  III. — Crimes  against  public  order. 
Chapter  I. — Rebellion. 

Art.  237.  Those  who  shall  rise  publicly  and  with  open  hostility 
against  the  Government  for  any  of  the  following  purposes  are  guilty 
of  rebellion : 

1.  To  proclaim  the  independence  of  the  islands  of  Cuba  and  Porto 
Rico,  or  either  of  them. 
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2.  To  dethrone  the  King,  or  depose  the  Regent  or  Regency  of  the 
Kingdom,  or  deprive  them  of  their  personal  liberty,  or  oblige  them  to 
execute  an  act  contrary  to  their  will. 

3.  To  prevent  the  holding  of  elections  for  deputies  to  the  Cortes  or 
Senators  in  the  whole  Kingdom,  or  the  lawful  assemblage  of  the  same. 

4.  To  dissolve  the  Cortes  or  prevent  the  deliberations  of  either  of 
the  colegislative  bodies,  or  to  force  them  to  adopt  any  resolution. 

5.  To  commit  any  of  the  crimes  specified  in  article  163. 

6.  To  subtract  the  Kingdom,  or  anv  part  of  it,  or  any  body  of  land 
or  naval  troops,  or  any  other  class  of  armed  force  from  its  obedience 
to  the  Supreme  Government. 

7.  To  use  and  exercise  the  constitutional  prerogatives  of  the  minis- 
ters of  the  Crown,  or  to  despoil  them  thereof,  or  hinder  or  curtail  their 
free  exercise  of  the  same. 

Art.  238.  Those  who  by  inciting  the  rebels  and  making  them  reso- 
lute shall  have  promoted  and  sustained  the  rebellion,  begun  for  the 
purpose  mentioned  in  No.  1  of  the  preceding  article,  and  its  principal 
chiefs,  shall  be  punished  with  the  penalty  of  cadena  perpetua  to 
death;  and  in  other  cases  with  that  of  rechision  temporal  in  its  maxi- 
mum degree  to  death. 

Art.  239.  Those  who  exercise  a  subaltern  command  in  a  rebellion 
organized  to  commit  the  crime  referred  to  in  No.  1  of  article  237  shall 
incur  the  penalty  of  cadena  verpetua  to  death,  if  they  were  persons 
filling  a  civil  or  ecclesiastical  office. 

Akt.  240.  Those  who  exercise  a  subaltern  command  in  a  rebellion, 
the  purpose  of  which  is  to  commit  any  crime  mentioned  in  the  other 
numbers  of  article  237,  shall  incur  the  penalty  of  reclusion  temporal 
in  its  maximum  degree  to  death,  and  that  of  reclusion  temporal  if 
said  purpose  were  not  included  in  any  of  them. 

Art.  241.  The  mere  participants  in  a  rebellion  shall  be  punished 
with  the  penalty  of  rechision  temporal  in  its  fullest  extent  in  the 
cases  mentioned  in  the  first  paragraph  of  No.  2  of  article  172,  and 
with  that  of  prision  mayor  in  its  medium  degree  to  reclusion  temporal 
in  its  minimum  degree,  should  they  not  be  included  therein. 

Abt.  242.  If  the  rebellion  should  not  have  been  organized  by 
known  leaders,  those  who  in  fact  lead  the  others,  or  speak  for  them, 
or  sign  the  receipts  or  other  documents  in  their  name,  or  exercise 
other  similar  acts  in  representation  of  the  "others,  shall  be  considered 
leaders. 

Art.  243.  The  following  shall  be  punished  as  rebels,  with  the  pen- 
alty of  prision  mayor: 

1.  Those  who,  without  rising  against  the  Government,  commit  by 
craft  or  any  other  means  whatsoever  the  crimes  included  in  article 
237. 

2.  Those  who  seduce  troops  or  other  class  of  land  or  naval  armed 
force  in  committing  the  crime  of  rebellion. 

If  the  rebellion  actually  takes  place,  the  seducers  shall  be  considered 
promoters  thereof  and  shall  suffer  tne  penalty  prescribed  in  article 
238. 

Art.  244.  Conspiracy  to  commit  the  crime  of  rebellion  shall  be 
punished  with  the  penalty  of  prision  correccional  in  its  medium  and 
maximum  degree. 

The  proposal  to  do  so  shall  be  punished  with  that  of  reclusion 
temporal  in  its  minimum  and  medium  degree. 
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Chapter  II. — Sedition? 

Art.  245.  Those  who  shall  rise  publicly  and  tumultuously  in  order 
to  attain  by  force,  or  outside  of  legal  methods,  any  one  of  the  follow- 
ing objects,  are  guilty  of  sedition : 

1.  To  prevent  the  promulgation  or  execution  of  laws,  or  the  free 
holding  of  popular  elections  in  any  province,  circumscription,  or 
electoral  district 

2.  To  prevent  any  authority,  corporation,  official,  or  public  officer 
from  freely  exercising  his  duties  or  the  execution  of  his  judicial  or 
administrative  orders. 

3.  To  wreak  any  deed  of  hate  or  revenge  upon  the  person  or  prop- 
erty of  any  authority  or  its  agents. 

4.  To  wreak,  with  a  political  or  social  object,  any  deed  of  hate  or 
revenge  upon  individuals,  or  upon  any  class  in  the  State. 

5.  To  despoil,  with  a  political  or  social  object,  any  class  of  persons, 
the  municipality,  the  province,  or  the  State  of  all  or  any  part  of  their 
property,  or  to  lay  waste  or  destroy  such  property. 

Art.  246.  Those  who  by  inciting  the  seditious  and  making  them 
resolute  shall  have  promoted  and  supported  sedition  and  its  principal 
leaders,  shall  be  punished  with  the  penalty  of  reclusion  temporal. 
should  they  be  included  in  any  of  the  cases  specified  in  the  first  para- 
graph of  No.  2  of  article  172,  and  with  that  of  prision  mayor,  if  they 
are  included  in  none  of  these. 

Art.  247.  Mere  participants  in  sedition  shall  be  punished  with  the 
penalty  of  prision  correctional  in  its  medium  and  maximum  degrees  in 
the  cases  specified  in  the  first  paragraph  of  No.  2  of  said  article  172, 
and  with  that  of  prision  correctional  in  its  minimum  and  medium 
degrees  if  not  included  therein. 

Art.  248.  The  provisions  of  article  242  are  applicable  to  the  case  of 
sedition  which  has  not  been  organized  by  known  leaders. 

Art.  249.  A  conspiracy  to  commit  the  crime  of  sedition  shall  be 
punished  with  the  penalty  of  arresto  mayor  to  prision  correctional  in 
its  minimum  degree. 

Art.  250.  Those  who  shall  seduce  iroops,  or  any  other  class  of 
land  or  naval  armed  forces  whatsoever,  to  commit  the  crime  of  sedi- 
tion, shall  be  punished  with  the  penalty  of  prision  correctional  in  its 
medium  and  maximum  degree. 

If  the  sedition  should  have  been  effectual,  the  seducers  shall  be  con- 
sidered as  promoters  thereof  and  shall  suffer  the  penalty  prescribed 
in  article  246. 

Art.  251.  If  the  sedition  should  not  have  reached  the  point  of 
embarrassing  in  a  serious  manner  the  exercise  of  public  authority, 
nor  having  caused  the  perpetration  of  any  other  grave  crime,  the 
courts  shall  reduce  the  penalties  prescribed  in  this  chapter  by  one  or 
two  degrees. 

Chapter  III. — Provisions  common  to  the  two  preceding  chapter*. 

Art.  252.  The  courts  shall  reduce  by  one  or  two  degrees  the  penal- 
ties prescribed  in  the  two  preceding  chapters  in  the  case  of  rebels  and 
seditious  persons  who  may  disband  or  submit  to  the  lawful  authori- 

«  See  G.  O. 109,  Headquarters,  Department  of  Porto  Rico,  July  31,  1809,  p.  727. 
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ties  at  the  first  summons  to  do  so,  provided  that  they  were  not  public 
employees. 

Art.  253.  Individual  crimes  committed  during  a  rebellion  or 
sedition,  or  on  the  occasion  thereof,  shall  be  respectively  punished 
according  to  the  provisions  of  this  code. 

If  the  authors  thereof  can  not  be  discovered,  the  principal  leaders 
of  the  rebellion  or  sedition  shall  be  punished  as  such. 

Art.  254.  The  authorities  directly  appointed  by  the  government 
who  shall  not  have  resisted  the  rebellion  or  sedition  by  all  the  means 
within  their  power,  shall  suffer  the  penalty  of  temporary  to  perpetual 
absolute  disqualification. 

Those  not  directly  appointed  by  the  government  shall  suffer  the 
penalty  of  suspension  in  its  maximum  degree  to  temporary  absolute 
disqualification  in  its  medium  degree. 

Art.  255.  The  employees  who  continue  to  discharge  their  duties 
under  the  orders  of  those  in  uprising,  or  who,  without  having  had 
their  resignation  from  office  accepted,  abandon  it  when  there  is  dan- 
ger of  rebellion  or  sedition,  shall  incur  the  penalty  of  temporary 
special  disqualification. 

Art.  256.  Those  who  shall  accept  office  from  rebels  or  seditious 
persons  shall  be  punished  with  the  penalty  of  temporary  absolute  dis- 
qualification for  public  office  in  its  minimum  degree. 

Art.  257.  The  penalties  of  prision  mayor  and  prision  correctional* 
which  are  imposed  for  the  crimes  included  in  Chapters  I  and  II,  shall 
be  served  in  institutions  within  or  without  the  islands  of  Cuba  or 
Porto  Rico. 

Chapter  IV. — Criminal  attempts  against  the  authorities  and  their 
agents — resistance  and  disobedience. 

Art.  258.  The  following  commit  criminal  attempt : 

1.  Those  who,  without  public  uprising,  employ  force  or  intimida- 
tion for  any  of  the  purposes  mentioned  under  the  crimes  of  rebellion 
and  sedition. 

2.  Those  who  attack  the  authorities  or  their  agents,  or  employ 
force  against  them,  or  gravely  intimidate  them,  or  offer  an  equally 
grave  resistance  while  they  are  discharging  the  functions  of  their 
office  or  on  the  occasion  thereof. 

Art.  259.  The  criminal  attempts  included  in  the  preceding  article 
shall  be  punished  with  the  penalties  of  prision  correctional  in  its 
medium  degree  to  prision  mayor  in  its  minimum  degree,  and  a  fine  of 
from  625  to  6,250  pesetas,  provided  that  any  of  the  following  circum- 
stances are  attendant: 

1.  If  the  aggression  were  accomplished  by  weapons. 

2.  If  those  guilty  thereof  were  public  officials. 

3.  If  the  delinquents  laid  hands  upon  the  authorities. 

4.  If  in  consequence  of  compulsion  the  authorities  should  have 
yielded  to  the  exactions  of  the  delinquents. 

Without  these  circumstances  the  penalty  shall  be  prision  correc- 
tional  from  its  minimum  to  its  medium  degrees,  and  a  fine  of  from 
375  to  3,750  pesetas. 

Art.  260.  The  penalty  prescribed  in  the  last  paragraph  of  the  fore- 
going article  shall  be  imposed  in  its  maximum  degree  upon  culprits 
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if  they  employ  the  force*  or  intimidation  mentioned  in  number  1  of 

article  258  for  the  purpose  mentioned  in  number  1  of  article  287,  or 
if  they  should  have  laid  hands  upon  persons  who  may  have  come  to 
the  assistance  of  the  authorities,  or  upon  their  agents,  or  upon  public 
officials. 

Art.  261.  The  persons  who,  without  being  included  in  article  258, 
should  resist  the  authorities  or  their  agents,  or  should  grossly  dis- 
obey them  in  the  performance  of  the  duties  of  their  office,  shall  be 
punished  with  the  penalties  of  arresto  mayor  and  a  fine  of  from  325 
to  3,250  pesetas. 

Chapter  V. — Acts  of  disrespect,  insults,  acts  of  contumely  and 
threats  against  authorities;  and  insults,  acts  of  contumely,  aa*H 
threats  against  their  agents  and  other  public  officials. 

Art.  262.  The  following  commit  an  act  of  disrespect: 

1.  Those  who,  while  a  minister  of  the  Crown  or  an  authority  is  in 
the  exercise  of  his  functions  or  on  the  occasion  thereof,  shall  calum- 
niate, outrage,  or  insult  him  by  deed  or  word,  in  his  presence  or  in  a 
writing  addressed  to  him,  or  who  shall  threaten  him. 

2.  The  public  official  who,  while  his  hierarchical  superior  is  in  the 
exercise  of  his  office,  shall  calumniate,  outrage,  or  insult  him  by  act  or 
word,  in  his  presence  or  in  any  writing  addressed  to  him,  or  who  shall 
threaten  him. 

Art.  263.  If  the  calumny,  insult,  outrage,  or  threat  referred  to  in 
the  foregoing  article  should  be  ^rave,  the  delinquent  shall  suffer  the 
penalty  of  prision  correccional  in  its  minimum  and  medium  degrees 
and  a  fine  of  from  375  to  3,750  pesetas. 

If  they  should  be  less  grave,  the  penalty  shall  be  that  of  arresto 
mayor  in  its  maximum  degree  to  prision  correccional  in  its  minimum 
degree  and  a  fine  of  from  325  to  3,250  pesetas. 

Art.  264.  Provocation  to  fight  a  duel,  even  though  dissembled  or 
having  an  appearance  of  privacy,  shall  be  considered  a  grave  threat 
for  the  purposes  of  the  foregoing. 

Art.  265.  Those  who,  while  a  minister  of  the  Crown  or  an  authority 
is  in  the  exercise  of  his  functions  or  on  the  occasion  thereof,  shaft 
calumniate,  outrage,  or  insult  him  by  deed  or  word,  outside  his  pres- 
ence, or  in  a  writing  not  addressed  to  him,  shall  be  punished  with  the 
penalty  of  arresto  mayor. 

Art.  266.  The  penalty  of  arresto  mayor  shall  also  be  imposed  on 
those  who  outrage,  insult,  or  threaten,  by  act  or  word,  public  officials 
or  agents  of  the  authorities,  in  their  presence  or  in  a  writing  addressed 
to  them. 

Chapter  VI. — Public  disorders. 

Art.  267.  Those  who  shall  raise  a  tumult  or  grossly  disturb  order 
at  the  hearing  of  a  superior  or  inferior  court  at  the  public  acts  per- 
taining to  any  public  authority  or  corporation  at  any  electoral  college, 
offices,  or  public  institutions,  at  public  spectacles  or  solemnities,  or  a 
large  meeting,  shall  be  punished  with  the  penalties  of  arresto  mayor 
in  its  medium  degree  to  prision  correccional  in  its  minimum  degree 
and  a  fine  of  from  375  to  3,750  pesetas. 
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Those  who  shall  cause  a  tumult  or  grossly  disturb  order  on  farms  or 
plantations  by  refusing  to  work  or  by  disobeying  or  resisting  the 
persons  in  charge  of  their  direction  or  management  shall  incur  the 
same  penalties. 

Art.  268.  Those  who  shall  grossly  disturb  public  order  in  order  to 
offer  an  outrage  or  other  wrong  to  any  individual  person  shall  incur 
the  penalty  of  arresto  mayor. 

It  the  purpose  of  the  offense  were  to  prevent  any  person  from 
exercising  his  political  rights,  the  said  penalty  of  arresto  mayor  in  its 
maximum  degree  shall  be  imposed  on  the  culprit. 

Art.  269.  The  penalty  ot  arresto  mayor  shall  also  be  imposed, 
unless  a  higher  penalty  is  applicable  in  accordance  with  other  articles 
of  this  code,  on  those  who  shall  raise  cries  provocative  of  rebellion  or 
sedition  at  any  meeting  or  association,  or  in  any  public  place,  or  who 
shall  show  in  the  same  places  badges  or  banners  which  might  directly 
provoke  the  disturbance  of  public  order. 

Art.  270.  Those  who  shall  extricate  from  jails  or  penal  institutions 
any  person  detained  therein,  or  who  facilitate  his  escape,  shall  be 
punished  with  the  penalty  of  arresto  mayor  in  its  maximum  degree  to 
prision  correctional  in  its  minimum  degree,  if  they  should  employ 
violence,  intimidation,  or  subornation  for  the  purpose,  and  with  the 
penalty  of  arresto  mayor  should  they  make  use  of  other  means. 

If  the  escape  of  the  prisoner  should  be  effected  outside  of  said  insti- 
tutions by  means  of  surprising  those  charged  with  their  conduction, 
the  same  penalties  shall  be  applied  in  their  minimum  degree. 

Art.  271.  Those  who  shall  place  obstructions  or  damage  railroad 
tracks,  or  obstruct  or  damage  telegraph  lines  or  intercept  messages  or 
correspondence,  shall  be  punished  with  the  penalty  of  prision  correc- 
tional m  its  minimum  to  its  medium  degree. 

Art.  272.  Upon  those  who  destroy  or  injure  pictures,  statues,  or 
any  other  public  monument  of  usefulness  or  ornamentation  shall  be 
imposed  the  penalty  of  arresto  mayor  in  its  medium  degree  to  prision 
correctional  in  its  minimum  degree. 

Chapter  VII. — Provisions  common  to  the  three  preceding  chapters. 

Art.  273.  For  the  purposes  of  the  articles  included  in  the  three 
preceding  chapters,  a  person  who,  by  himself  alone,  or  as  a  member  of 
any  corporation  or  tribunal,  shall  exercise  special  jurisdiction,  shall  be 
considered  as  an  authority. 

The  officials  of  the  Department  of  Public  Prosecution  (Ministerio 
Fiscal)  shall  also  be  considered  authorities. 

Art.  274.  If  the  person  committing  any  of  the  crimes  specified  in 
the  three  preceding  chapters  should  be  a  civil  or  ecclesiastical  authority 
he  shall  be  punished  with  the  maximum  of  the  respective  penalty  and 
with  temporary  absolute  disqualification. 

Art.  275.  Tne  ministers  of  a  religion  who,  in  the  exercise  of  their 
calling,  provoke  the  execution  of  any  of  the  crimes  included  in  the 
three  preceding  chapters,  shall  be  punished  with  the  penalty  of  ban- 
ishment, if  their  provocations  were  of  no  effect,  and  with  that  of  con- 
•Rnamiento  mayor  if  they  did  produce  effect,  unless  a  greater  penalty 
is  prescribed  in  other  articles  of  this  code  for  the  crime  committed. 
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Title  IV. — Falsities  and  falsifications. 

Chapter  I. — Falsification  of  the  royal  signature  or  stamp,  the  signa- 
ture of  ministers,  seals,  and  marks. 

Section  I. — Falsification  of  the  royal  signature  or  stamp  and  the  signature  of 

ministers. 

Art.  276.  He  who  shall  counterfeit  the  stamp  of  the  King  or  of 
the  Eegent  of  the  Kingdom,  or  the  signatures  or  the  ministers  of  the 
Crown,  shall  be  punished  with  the  penalty  of  cadena  temporal. 

Art.  277.  He  who  shall  counterfeit  the  signature  or  stamp  of  the 
head  of  a  foreign  power,  or  the  signature  of  his  ministers,  shall  be 
punished  with  the  penalty  of  presidio  mayor  if  the  culprit  should 
have  made  use  in  Spanish  territory  of  the  counterfeited  signature  or 
stamp,  and  with  that  of  presidio  correccional  in  its  medium  to  its 
maximum  degree  if  he  should  have  made  use  of  them  outside  of  said 
territory. 

Art.  278.  He  who  should  knowingly  make  use  of  a  counterfeited 
signature  or  stamp  of  the  classes  referred  to  in  the  preceding  article, 
shall  incur  the  penalty  next  lower  in  degree  than  that  prescribed 
therein  for  the  counterfeiters  thereof. 

Section  II. — Falsification  of  seals  and  marks. 

Art.  279.  He  who  shall  counterfeit  the  great  seal  of  the  State 
shall  be  punished  with  the  penalty  of  cadena  temporal. 

He  who  should  knowingly  make  use  of  the  counterfeit  seal  of  the 
State  shall  be  punished  with  the  penalty  next  lower  in  degree  than 
that  prescribed  in  the  preceding  paragraph. 

Art.  280.  He  who  shall  counterfeit  the  seal  of  the  State  of  a  for- 
eign power,  and  make  use  of  it  in  Spanish  territory,  shall  be  pun- 
ished with  the  penalty  of  presidio  mayor,  and  with  that  of  presidio 
correccional  in  its  medium  to  its  maximum  degree,  if  he  should  have 
made  use  of  it  outside  of  the  said  territory. 

Art.  281.  He  who,  knowing  of  the  falsity  of  the  seals  referred  to 
in  the  two  preceding  articles,  but  without  having  participated  in 
their  falsification,  should  avail  himself  of  or  use  them,  shall  be  pun- 
ished with  the  penalty  next  lower  in  degree  than  that  prescribed  in 
the  said  articles  for  the  counterfeiters. 

Art.  282.  The  counterfeiting  of  marks  and  seals  of  inspectors  of 
weights  and  measures  shall  be  punished  with  the  penalties  of  presidio 
mayor  and  a  fine  of  from  625  to  6,250  pesetas. 

Art.  283.  Those  who  knowingly  expose  for  sale  objects  of  gold  or 
silver  marked  with  false  stamps  of  assay  shall  be  punished  with  the 
penalty  prescribed  in  the  preceding  article. 

Art.  284.  The  counterfeiting  of  the  seals  used  by  any  authority, 
tribunal,  official  corporation,  or  public  office  shall  ue  punished  with 
the  penalty  of  presidio  correccional  in  its  minimum  and  medium 
degrees  and  a  fine  of  from  375  to  3,750  pesetas. 

The  mere  use  of  seals  of  this  kind  with  knowledge  of  their  falsity 
shall  be  punished  with  the  same  penalties,  if  gain  to  the  prejudice  of 
the  public  funds  were  intended ;  otherwise,  the  penalty  next  lower  in 
degree  shall  be  imposed  on  the  culprit. 
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Art.  285.  The  falsification  of  the  seals,  marks,  and  countersigns 
which  are  employed  in  the  offices  of  the  State  in  order  to  identify 
6ome  object  or  to  insure  the  payment  of  taxes,  shall  be  punished  with 
the  penalties  of  presidio  correctional  in  its  minimum  and  medium 
degrees   and  a  fine  of  from  375  to  3,750  pesetas. 

Art.  286.  If  the  falsifications  referred  to  in  the  two  preceding 
articles  should  have  been  accomplished  without  the  employment  of 
stamps  or  dies  or  other  mechanical  instruments  used  in  counterfeit- 
ing, the  penalty  next  lower  in  degree  than  those  prescribed  for  such 
crimes  shall  be  imposed  on  the  culprit. 

Art.  287.  The  falsification  of  seals,  marks,  tickets,  or  countersigns 
which  industrial  or  commercial  establishments  make  use  of,  shall  be 
punished  with  the  penalties  of  presidio  correctional  in  its  minimum 
and  medium  degrees. 

Art.  288.  He  who  shall  place  on  sale  objects  of  commerce,  substi- 
tuting for  the  mark  or  name  of  the  real  manufacturer  thfe  mark  or 
name  of  a  fictitious  one,  shall  be  punished  with  the  penalty  of  arresto 
mayor  and  a  fine  of  from  325  to  3,250  pesetas. 

Art.  289.  He  who  removes  from  any  seal,  ticket,  or  countersign 
the  mark  or  sign  that  indicates  that  it  had  already  been  used  or  was 
useless  for  the  object  of  its  issue,  shall  also  incur  the  penalty  of 
arresto  mayor  and  a  fine  of  from  325  to  3,250  pesetas. 

He  who  knowingly  makes  use  of  such  class  of  seals  or  countersigns 
shall  incur  a  fine  of  from  325  to  3,250  pesetas. 

Chapter  II. — Counterfeiting  of  money. 

Art.  290.  Whosoever  shall  make  counterfeit  money,  of  a  value  less 
than  the  legitimate,  by  imitating  gold  or  silver  coins  lawfully  current 
in  the  Kingdom,  shall  be  punished  with  the  penalties  of  cadena  tem- 
poral in  its  medium  degree  to  cadena  perpetua,  and  a  fine  of  from 
625  to  6,250  pesetas,  if  the  counterfeit  money  were  of  copper. 

Art.  291.  He  who  shall  clip  lawful  coins  shall  be  punished  with  the 
penalties  of  presidio  mayor  and  a  fine  of  from  625  to  6,250  pesetas 
if  the  money  were  of  gold  or  silver,  and  with  that  of  presidio  correc- 
tional in  its  minimum  and  medium  degrees  and  a  fine  of  from  325  to 
3,250  pesetas,  if  it  were  of  copper. 

Art.  292.  He  who  shall  make  counterfeit  money  of  the  value  of  the 
genuine  by  imitating  money  that  is  lawfully  current  in  the  Kingdom, 
shall  be  punished  with  the  penalties  of  presidio  correctional  in  its 
medium  and  maximum  degrees  and  a  fine  of  from  625  to  6,250  pesetas. 

Art.  293.  He  who  shall  make  counterfeit  money  by  imitating 
money  that  is  not  lawfully  current  in  the  Kingdom  shall  be  punished 
with. the  penalties  of  presidio  correctional  in  its  medium  and  maxi- 
mum degrees  and  a  fine  of  from  325  to  3,250  pesetas. 

Art.  294.  He  who  shall  clip  lawful  money  that  is  not  lawfully  cur- 
rent in  the  Kingdom  shall  be  punished  with  the  penalties  of  presidio 
correctional  in  its  minimum  and  medium  degrees  and  a  fine  of  from 
625  to  6,250  pesetas. 

Art.  295.  The  penalties  prescribed  in  the  two  foregoing  articles 
shall  be  imposed  in  their  respective  cases  on  those  who  shall  introduce 
counterfeit  money  into  the  islands  of  Cuba  and  Porto  Rico. 

Those  who  circulate  counterfeit  money  shall  also  be  punished  with 
the  same  penalties  when  connivance  exists  between  them  and  the 
makers  thereof  or  those  who  introduce  it 
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Art.  296.  Those  who,  without  the  connivance  referred  to  in  the 
preceding  article,  shall  pass  counterfeit  or  clipped  money  which,  with 
knowledge  of  its  character,  they  had  acquired  for  the  purpose  of  cir- 
culating it,  shall  be  punisned  with  the  penalties  of  presidio  correc- 
tional in  its  medium  and  maximum  degrees  and  a  fine  of  from  325  to 
3,250  pesetas. 

Art.  297.  He  who,  having  received  counterfeit  money  in  good  faith 
should  issue  it  after  knowing  its  falsity,  shall  be  punished,  if  the 
amount  spent  exceed  325  pesetas,  with  a  fine  of  from  an  amount  equal 
to  up  to  one  three  times  that  of  the  genuine  money. 

Art.  298.  Those  in  whose  possession  counterfeit  money  shall  be 
found  which,  from  its  amount  and  character,  may  reasonably  allow 
the  inference  that  it  was  intended  for  circulation,  shall  be  punished  as 
guilty  of  an  attempt  to  commit  the  crimes  of  circulating  counterfeit 
money. 

Chapter  III. — Falsification  of  hank  notes,  instruments  of  credit, 
stamped  paper,  postage  stamps,  and  other  stamped  articles  whose 
sale  is  reserved  to  the  state. 

Art.  299.  Those  who  shall  falsify  bank  notes  or  other  instruments 
payable  to  the  bearer,  or  their  coupons,  whose  issue  may  have  been 
authorized  by  the  law  of  the  Kingaom,  or  those  who  shall  introduce 
them  into  the  islands  of  Cuba  and  Porto  Rico,  shall  be  punished  with 
the  penalties  of  cadena  temporal  in  its  medium  degree  to  cadena  per- 
petua  and  a  fine  of  from  G,250  to  62,500  pesetas. 

The  same  penalty  shall  be  imposed  upon  those  who  shall  circulate 
them  in  connivance  with  the  counterfeiter  or  introducer  thereof. 

Art.  300.  Those  who,  without  being  in  relation  with  the  counter- 
feiters or  introducers  thereof,  shall  acquire,  for  the  purpose  of  circu- 
lation, bank  notes  or  other  instruments  payable  to  bearer,  and  their 
coupons,  knowing  that  they  are  false,  shall  be  punished  with  the 
penalty  of  cadena  temporal. 

Art.  301.  Those  who  shall,  in  the  islands  of  Cuba  and  Porto  Rico, 
falsify  bank  notes  or  any  other  class  of  instruments  payable  to  bearer, 
or  their  coupons,  whose  issue  is  authorized  by  a  law  of  a  foreign 
country,  or  by  a  provision  that  has  there  the  same  force  as  law,  shall 
also  be  punished  with  the  penalty  of  cadena  temporal. 

Those  who,  in  complicity  with  the  counterfeiters,  shall  introduce 
them  shall  incur  the  same  penalty. 

Art.  302.  Those  who,  having  in  good  faith  acquired  bank  notes  or 
other  instruments  payable  to  bearer,  or  their  coupons,  included  in 
articles  299  and  301,  and  shall  pass  them  knowing  of  their  falsity, 
shall  be  punished  with  the  penalties  of  presidio  correctional  in  its 
medium  and  maximum  degrees  and  a  fine  of  from  025  to  6,250  pesetas. 

Art.  303.  Those  who  shall  counterfeit  or  introduce  into  the  islands 
of  Cuba  or  Porto  Rico  bonds  payable  to  order,  or  other  documents  of 
credit  not  to  bearer,  whose  issue  is  authorized  by  virtue  of  a  law. 
shall  be  punished  with  the  penalties  of  cadena  temporal  and  a  fine  of 
from  6,250  to  62,500  pesetas. 

Art.  304.  Those  who  shall  counterfeit  securities  payable  to  order, 
or  any  other  class  of  instruments  of  credit  not  to  bearer,  whose  issue 
is  authorized  by  a  law  of  a  foreign  country,  or  by  a  provision  that  has 
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there  the  same  force  as  a  law,  shall  be  punished  with  the  penalty  of 
presidio  mayor  in  its  medium  degree  to  cadena  temporal  in  its  mini- . 
mum  degree. 

Art.  305.  He  who  knowingly  shall  negotiate  or  make  profit  in  any 
other  manner,  to  the  prejudice  of  a  third  person,  of  a  counterfeit 
security  of  those  included  in  the  preceding  articles,  shall  incur  the 
penalties  of  vresidio  correctional  in  its  medium  and  minimum  de- 
grees and  a  nne  of  from  375  to  3,750  pesetas. 

Aw.  306.  He  who  shall  present  in  any  judicial  proceedings  any 
security  payable  to  the  bearer,  or  its  coupons,  knowing  their  falsity, 
shall  incur  the  penalties  of  presidio  correctional  in  its  medium  and 
minimum  degrees  and  a  fine  of  from  325  to  3,250  pesetas. 

Art.  307.  He  who  shall  counterfeit  stamped  paper,  telegraph  or 
postage  stamps,  or  any  other  class  of  stamped  articles  whose  sale  is 
reserved  to  the  State,  shall  be  punished  with  the  penalty  of  presidio 
mayor. 

The  same  penalty  shall  be  imposed  on  those  who  introduce  the 
same  into  the  territory  of  Cuba  or  Porto  Rico,  or  on  those  who  cir- 
culate them  in  connivance  with  the  counterfeiters  or  introducers 
thereof. 

Art.  308.  Those  who,  without  being  in  connivance  with  the  coun- 
terfeiters or  introducers  thereof,  shall  knowingly  acquire  false  paper, 
stamps,  or  articles  of  the  kind  mentioned  in  the  preceding  article,  in 
order  to  circulate  them,  shall  be  punished  with  the  penalty  of  pre- 
sidio correctional  in  its  minimum  and  medium  degrees  and  a  fine  of 
from  375  to  3,750  pesetas. 

Art.  809.  Those  who,  having  in  good  faith  acquired  public  securi- 
ties of  the  character  mentioned  in  the  foregoing  article  snail  circulate 
them,  knowing  their  falsity,  shall  incur  the  penalty  of  arresto  mayor 
in  its  maximum  degree  to  prision  correctional  in  its  minimum  degree. 

Those  who  merely  use  them,  having  knowledge  of  their  falsity, 
shall  incur  a  fine  of  from  five  to  ten  times  the  value  of  the  genuine 
paper  or  securities  they  may  have  used. 

Chapter  IV. — Falsification  of  documents. 

Section  I. — Falsification  of  official  and  commercial  documents  and  telegraphic 

dispatches. 

Art.  810.  The  penalties  of  cadena  temporal  and  a  fine  of  from 
1,250  to  12,500  pesetas  shall  be  imposed  on  a  public  official  who,  tak- 
ing advantage  of  his  authority,  shall  commit  a  falsification — 

1.  By  counterfeiting  or  feigning  any  writing,  signature,  or  rubric. 

2.  By  including  in  any  act  the  participation  of  persons  who  had  no 
such  participation. 

8.  *y  attributing  to  those  who  were  present  thereat  declarations 
or  statements  different  from  those  which  they  made. 

4.  By  falsifying  the  truth  in  a  narration  of  facts. 

5.  By  altering  true  dates. 

6.  By  making  in  a  genuine  document  any  alteration  or  interlinea- 
tion altering  its  meaning. 

7.  By  giving  out  an  authentic  copy  of  a  fictitious  document,  or  by 
stating  therein  a  contrary  or  different  thing  from  that  contained  in 
the  genuine  original. 
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8.  By  intercalating  any  instrument  in  a  protocol,  register,  or  offi- 
cial book. 

An  ecclesiastical  minister  who  shall  commit  any  of  the  offenses 
included  in  the  foregoing  numbers,  with  regard  to  acts  or  documents 
which  might  affect  the  civil  status  of  persons,  shall  incur  the  penalty 
prescribed  in  the  first  paragraph  of  this  article. 

Art.  311.  An  individual  who  shall  commit  any  of  the  falsifications 
specified  in  the  preceding  article  in  public  or  official  documents  or  in 
bills  of  exchange,  or  any  other  class  of  commercial  paper,  shall  be 
punished  with  the  penalties  of  presidio  mayor  and  a  fine  of  from 
1,250  to  12,500  pesetas. 

Art.  312.  He  who  shall  knowingly  present  in  judicial  proceedings 
or  should  use  with  intent  of  gain  a  false  document  of  the  kind  men- 
tioned in  the  foregoing  articles,  shall  be  punished  with  the  penalty 
lower  by  two  degrees  than  that  prescribed  for  the  falsifiers. 

Art.  813.  A  public  official  in  charge  of  the  telegraph  service  who 
shall  invent  or  falsify  a  telegraphic  message  shall  incur  the  penalty 
of  prision  correcciondl  in  its  medium  and  maximum  degrees. 

He  who  shall  make  use  of  the  false  message  with  intent  of  gain  or 
desire  to  prejudice  another  shall  be  punished  as  the  principal  in  the 
falsification. 

Section  II. — Falsification  of  private  documents. 

Art.  314.  He  who,  to  the  prejudice  of  a  third  person  or  with  intent 
of  causing  it,  shall,  in  a  private  document,  commit  any  of  the  falsi- 
fications specified  in  article  310,  shall  be  punished  with  the  penalties 
of  presidio  correccional  in  its  minimum  and  medium  degrees  and  a 
fine  of  from  625  to  6,250  pesetas. 

Art.  315.  He  who,  without  having  taken  part  in  the  falsification, 
should  present  in  judicial  proceedings  or  shall  use  with  intent  of 
gain  or  to  the  prejudice  of  a  third  person,  knowingly,  a  false  docu- 
ment of  those  included  in  the  preceding  article,  shall  incur  the  pen- 
alty lower  by  one  degree  than  that  prescribed  for  the  falsifiers. 

Section  III. — Falsification  of  passports,  ctdulas  of  residence,  and  certificates. 

Art.  316.  A  public  official  who,  taking  advantage  of  his  office,  shall 
issue  a  passport  or  a  cedula  of  residence  under  a  fictitious  name,  or 
shall  give  it  in  blank,  shall  be  punished  with  the  penalties  of  prision 
correcciondl  in  its  minimum  and  medium  degrees,  and  temporary 
special  disqualification. 

Art.  317.  He  who  shall  make  a  false  passport  or  cedula  of  resi- 
dence shall  be  punished  with  the  penalty  or  arresto  mayor  in  its 
maximum  degree,  to  prision  correccional  in  its  minimum  degree,  and 
a  fine  of  325  to  3,250  pesetas. 

The  same  penalties  shall  be  imposed  on  the  person  who,  in  a  genu- 
ine passport  or  cedula  of  residence,  shall  change  the  name  of  the 
person  in  whose  favor  it  may  have  been  issued,  or  of  the  authority 
which  issued  it,  or  who  shall  alter  it  in  any  other  essential  particular. 

Art.  318.  He  who  shall  make  use  of  the  passport  or  cedula  of  resi- 
denee  referred  to  in  the  preceding  article  shall  be  punished  with  a 
fine  of  from  325  to  3,250  pesetas. 
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Those  who  shall  make  use  of  a  genuine  passport  or  cedvla  of  resi- 
dence issued  in  favor  of  another  person  shall  incur  the  same  penalty. 

Art.  319.  The  physician  who  snail  deliver  a  false  certificate  of  ill- 
ness or  physical  injury,  for  the  purpose  of  exempting  a  person  from 
any  public  service,  shall  be  punished  with  the  penalties  of  arresto 
mayor  in  its  maximum  degree  to  prision  correccional  in  its  minimum 
degree  and  a  fine  of  from  325  to  3,250  pesetas. 

Art.  320.  A  public  official  who  shall  issue  a  false  certificate  of 
merit  or  service,  of  good  conduct,  of  poverty,  or  of  other  similar  cir- 
cumstances shall  be  punished  with  the  penalties  of  suspension  in  its 
medium  and  maximum  degrees  and  a  fine  of  from  325  to  3,250 
pesetas. 

Art.  321.  An  individual  who  shall  falsify  a  certificate  of  the  kinds 
mentioned  in  the  preceding  articles  shall  be  punished  with  the  pen- 
alty of  arresto  mayor. 

This  provision  is  applicable  to  the  person  who  shall  make  use  of 
such  false  certificate  knowingly. 

Chapter  V. — Provisions  applicable  to  the  'four  preceding  chapters. 

Art.  322.  He  who  shall  manufacture  or  introduce  dies,  seals, 
marks,  or  any  other  kind  of  tools  or  instruments  whatsoever  knowinglv 
destined  to  the  falsifications  referred  to  in  the  preceding  chapters  of 
this  title,  shall  be  punished  with  the  same  pecuniary  penalties  and 
with  the  personal  penalties  next  lower  in  degree  than  those  respec- 
tively prescribed  for  falsifiers. 

Art.  323.  He  who  shall  have  in  his  possession  any  of  the  tools  or 
instruments  referred  to  in  the  preceding  article,  and  should  not  give 
a  satisfactory  explanation  as  to  their  acquisition  or  preservation, 
shall  be  punished  with  the  same  pecuniary  penalties  and  the  personal 
penalties  lower  by  two  degrees  than  those  corresponding  to  the  falsi- 
fication for  which  they  are  proper. 

Art.  324.  The  official  who,  in  order  to  execute  any  falsification  to 
the  prejudice  of  the  State,  of  a  corporation,  or  of  an  individual,  in 
whose  service  he  may  be,  shall  make  use  of  legitimate  tools  or  instru- 
ments intrusted  to  him,  shall  incur  the  same  pecuniary  and  personal 
penalties  that  correspond  to  the  falsification  committed,  being  im- 
posed upon  him  in  their  maximum  degree ;  and  he  shall  furthermore 
incur  a  penalty  of  from  temporary  absolute  disqualification  in  its 
maximum  degree  to  perpetual  absolute  disqualification. 

Art.  325.  Those  who  without  being  included  in  the  preceding  arti- 
cle shall  take  possession  of  the  legitimate  tools  or  instruments  men- 
tioned in  the  same,  and  shall  make  use  of  them  to  execute  any 
falsification  to  the  prejudice  of  the  State,  corporation,  or  individual 
to  whom  they  belong,  shall  incur  the  same  pecuniary  penalties  and 
the  personal  penalties  next  lower  in  degree  that  correspond  to  the 
falsification  committed. 

Art.  326.  If  the  profit  which  those  guilty  of  the  falsification  pun- 
ished in  this  title  may  have  derived,  or  which  they  proposed  to  gain, 
can  be  estimated,  there  shall  be  imposed  upon  them  a  fine  of  an 
amount  equal  up  to  three  times  that  of  such  profit,  unless  the  maximum 
thereof  were  less  than  the  minimum  penalty  prescribed  for  the  crime, 
in  which  case  the  latter  shall  be  applied. 
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iPTER  VI. — Fraudulent  concealment  of  property  or  industry,  false 
testimony ,  amd  false  accusation  and  denunciation. 

lkt.  327.  He  who,  upon  being  questioned  by  the  competent  admin- 
ative  official,  shall  conceal  all  or  part  of  his  property,  or  the  trade 
ndustry  in  which  he  is  engaged,  for  the  purpose  of  eluding  thereby 
payment  of  the  taxes  that  ought  to  be  paid  upon  the  former  or 
the  latter,  shall  incur  a  fine  of  an  amount  equal  to  up  to  five  times 
value  of  the  taxes  which  he  ought  to  have  paid,  but  in  no  case 

II  it  be  less  than  325  pesetas. 

lrt.  328.  He  who,  in  a  criminal  cause,  shall  give  false  te^imony 
inst  the  accused  shall  be  punished : 

.  With  the  penalty  of  cadena  temporal  in  its  maximum  degree  to 
ena  perpetua,  if  the  accused  should  have  been  in  such  cause  sen- 
sed to  tne  penalty  of  death,  and  it  should  have  been  carried  out. 
.  With  the  penalty  of  cadena  temporal,  if  the  accused  should  have 
n  condemned  in  the  cause  to  cadena  perpetua  and  should  have 
un  to  undergo  said  penalty. 

.  With  the  penalty  of  presidio  mayor,  if  the  accused  should  have 
n  condemned  in  the  cause  to  cadena  perpetua  and  should  not  have 
un  to  undergo  the  same. 

.  With  the  penalty  of  presidio  correctional,  in  its  maximum  degree 
hat  of  prestdio  mayor  in  its  medium  degree,  if  the  accused  should 
e  been  condemned  in  the  cause  to  suffer  any  other  corporal  pun- 
nent  and  should  have  begun  to  undergo  the  same. 
.  With  the  penalty  of  presidio  correctional  in  its  medium  degree 
wesidio  mayor  in  its  minimum  degree,  if  the  accused  should  have 
n  condemned  in  the  cause  to  any  other  corporal  penalty  and  should 

have  begun  to  undergo  the  same. 

.  With  the  penalties  of  presidio  correctional  in  its  medium  and 

ximum  degrees  and  a  fine  of  from  625  to  6,250  pesetas,  if  the 

used  should  have  been  sentenced  in  the  cause  to  a  correctional 

talty  and  should  have  begun  to  undergo  the  same. 

.  With  the  penalties  of  presidio  correctional  in  its  minimum  and 

iium  degrees  and  a  fine  of  from  375  to  3,750  pesetas,  if  the  accused 

uld  have  been  sentenced  in  the  cause  to  a  correctional  penalty  and 

uld  not  have  begun  to  undergo  the  same. 

.  With  the  penalties  of  arresto  mayor  in  its  maximum  degree  to 

sidio  correctional  in  its  minimum  degree  and  a  fine  of  from  326  to 

>0  pesetas,  if  the  accused  should  have  been  condemned  to  a  light 

talty  and  should  have  begun  to  undergo  the  same. 

.  With  the  penalties  of  arresto  mayor  and  a  fine  of  from  825  to 

)0  pesetas,  if  the  accused  should  have  been  condemned  to  suffer  a 

it  penalty  and  should  not  have  begun  to  undergo  the  same. 

Lrt.  329.  He  who,  in  a  criminal  cause,  shall  give  false  testimony 

favor  of  the  accused  shall  be  punished  with  the  penalties  of  arresto 

yor  in  its  maximum  degree  to  prision  correctional  in  its  medium 

?ee  and  a  fine  of  from  375  to  3,750  pesetas,  if  the  cause  were  for 

:ime ;  and  with  that  of  arresto  mayor  if  it  were  for  a  misdemeanor. 

lht.  330.  The  penalty  of  arresto  mayor  in  its  minimum  and  medium 

pees  shall  be  imposed  on  the  person  who,  in  a  criminal  cause  for  a 

ne,  shall  give  false  testimony  that  neither  prejudices  nor  favors 

accused. 
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Am.  331.  False  testimony  given  in  a  civil  cause  shall  be  punished 
with  the  penalty  of  arresto  mayor  in  its  maximum  degree  to  presidio 
correccional  in  its  medium  degree  and  a  fine  of  from  625  to  6,250 
pesetas. 

If  the  amount  of  the  claim  should  not  exceed  625  pesetas,  the  pen- 
alties shall  be  those  of  arresto  mayor  and  a  fine  of  from  625  to  6,250 
pesetas. 

Airr.  382.  The  penalties  of  the  preceding  articles  are  applicable  in 
their  maximum  degree  to  the  experts  who  testify  falsely  in  judicial 
proceedings. 

Akt.  333.  Whenever  the  false  statement  of  the  witness  or  expert 
shall  have  been  given  on  account  of  subornation,  the  penalties  shall  be 
those  next  higher  in  degree  to  {hose  respectively  fixed  in  the  preceding 
articles,  there  being  imposed  furthermore  a  fine  of  an  amount  equal 
up  to  three  times  that  promised  or  the  value  of  the  gift. 

The  latter  shall  be  confiscated  should  it  have  been  delivered  to  the 
person  suborned. 

Akt.  334.  When  the  witness  or  expert  without  essentially  pervert- 
ing the  truth  shall  distort  it  by  his  reticence  or  inexact  statements  the 
penalties  shall  be: 

1.  A  fine  of  from  375  to  3,750  pesetas  should  such  falsification  take 
place  in  a  criminal  cause ;  and 

2.  From  325  to  3,250  pesetas  if  it  should  take  place  in  a  cause  of  a 
misdemeanor  or  in  a  civil  action. 

Akt.  335.  He  who  shall  knowingly  offer  perjured  witnesses  or  false 
documents  in  a  judicial  proceeding  shall  be  punished  as  guilty  of  false 
testimony. 

Akt.  336.  The  crime  of  false  accusation  or  denunciation  is  com- 
mitted by  falsely  imputing  to  any  person  acts  which,  if  they  were 
true,  would  constitute  a  crime  that  would  give  rise  to  proceedings 
ex  officio,  if  the  imputation  were  made  before  an  administrative  or 
judicial  official  who  would  be  obliged  to  proceed  to  its  investigation  or 
punishment  by  reason  of  his  office. 

The  denouncer  or  accuser,  however,  shall  not  be  proceeded  against 
unless  by  virtue  of  a  final  sentence  or  writ,  equally  final,  of  the  court 
which  took  cognizance  of  the  crime  imputed,  dismissing  the  complaint 

The  latter  shall  proceed  ex  officio  against  the  denouncer  or  accuser, 
provided  that  the  principal  cause  should  show  sufficient  grounds  for 
instituting  a  new  action. 

Akt.  337.  A  person  guilty  of  false  accusation  or  denunciation  shall 
be  punished  with  the  penalty  of  presidio  correccional  in  its  medium 
and  maximum  degrees,  if  the  crime  imputed  were  grave;  with  that  of 
prision  correccional  in  its  minimum  and  medium  degrees,  if  the  crime 
imputed  were  "  less  grave; "  with  that  of  arresto  mayor,  if  the  impu- 
tation should  have  been  a  misdemeanor;  and  with  the  additional 
imposition  in  each  case  of  a  fine  of  from  625  to  6,250  pesetas. 

Chapter  VII. — Usurpation  of  office,  rank,  and  titles,  and  improper 
use  of  names,  dress,  insignia,  and  decorations. 

Art.  338.  He  who,  without  warrant  or  legitimate  cause,  shall  exer- 
cise acts  pertaining  to  an  authority  or  public  official,  attributing  to 
himself  an  official  character,  shall  be  punished  with  the  penalty  of 
prision  correccional  in  its  minimum  and  medium  degrees. 
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Art.  339.  He  who,  attributing  to  himself  the  rank  of  professor, 
shall  publicly  perform  acts  belonging  to  a  faculty,  which  can  not  be 
filled  without  an  official  title,  shall  incur  the  penalty  of  arresto  mayor 
in  its  maximum  degree  to  vrision  correctional  in  its  minimum  degree. 

Art.  340.  He  who  shall  usurp  the  character  which  would  enable 
him  to  exercise  the  functions  belonging  to  ministers  of  a  religion  that 
has  adherents  in  the  land,  or  should  perform  said  functions,  shall 
incur  the  penalty  of  arresto  mayor  in  its  maximum  degree  to  prision 
correctional  in  its  minimum  degree. 

Art.  341.  He  who  shall  assume  and  publicly  attribute  to  himself 
titles  of  nobility  that  do  not  belong  to  him  shall  incur  a  fine  of  from 
625  to  6,250  pesetas. 

Art.  342.  He  who  shall  publicly  use  an  assumed  name  shall  incur 
the  penalty  of  arresto  mayor  in  its  minimum  and  medium  degrees 
and  a  fine  of  from  325  to  3£50  pesetas. 

If  the  purpose  of  the  use  of  the  assumed  name  were  the  concealment 
of  any  crime,  the  evasion  of  a  penalty,  or  the  causing  of  any  prejudice 
to  the  State  or  to  individuals,  there  shall  be  imposed  on  the  culprit 
the  penalties  of  arresto  mayor  in  its  medium  and  maximum  degrees 
and  a  fine  of  from  375  to  3,750  pesetas. 

Notwithstanding  the  provisions  of  this  article,  the  use  of  an  as- 
sumed name  may  be  temporarily  authorized  by  the  superior  adminis- 
trative authority  for  sufficient  cause. 

Art.  343.  The  public  official  who,  in  the  duties  belonging  to  his 
office,  shall  attribute  to  any  person,  in  connivance  with  him,  titles  of 
nobility,  or  a  name  that  does  not  belong  to  him,  shall  incur  a  fine  of 
from  375  to  3,750  pesetas. 

Art.  344.  He  who  shall  publicly  and  unlawfully  wear  a  uniform  or 
dress  belonging  to  an  office  which  he  does  not  hold,  or  of  a  class  to 
which  he  does  not  belong,  or  of  a  rank  not  his  own,  or  insignia  or 
decorations  that  he  is  not  authorized  to  wear,  shall  be  punished  with 
the  penalty  of  a  fine  of  from  325  to  3,250  pesetas. 

Title  V. — Violation  of  the  laws  relating  to  interments,  viola- 
tion  OP   SEPTJLCHERS,   AND  OFFENSES  AGAINST  PUBLIC  HEALTH.* 

Chapter  I. — Violation  of  laws  relating  to  interment  and  violation 

of  sepulchers. 

Art.  345.  He  who  shall  conduct  or  cause  to  be  conducted  an  inter- 
ment in  contravention  to  the  provisions  of  the  laws  or  regulations 
with  regard  to  the  time,  place,  and  other  formalities  prescribed  for 
interments,  shall  incur  the  penalties  of  arresto  mayor  and  a  fine  of 
from  375  to  3,750  Desetas. 

Art.  346.  He  wno  shall  violate  sepulchers  or  graves,  committing 
any  acts  whatsoever  directly  tending  to  detract  from  the  respect  due 
the  memory  of  the  dead,  shall  be  sentenced  to  the  penalties  of  arresto 
mayor  and  a  fine  of  from  325  to  3,250  pesetas. 

flG.  O.  No.  69,  Apr.  2,  1900,  and  Circular  No.  16,  Apr.  9,  1000,  headquarters, 
Department  of  Porto  Rico. 
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Chapter  II. — Offenses  against  public  health.* 

Abt.  347.  He  who,  without  having  been  duly  authorized,  shall 
manufacture  substances  injurious  to  health,  or  chemical  products 
capable  of  causing  great  destruction,  for  the  purpose  of  dealing 
therein,  or  who  shall  send  them  out,  or  sell  or  deal  in  them,  shall  be 
punished  with  the  penalties  of  arresto  mayor  and  a  fine  of  from  625 
to  6,250  pesetas. 

Art.  348.  He  who,  being  authorized  to  deal  in  substances  which 
might  be  injurious  to  health,  or  chemical  products  of  the  kind  men- 
tioned in  the  preceding  article,  shall  transmit  them  or  supply  them 
without  complying  with  the  formalities  prescribed  in  the  respective 
regulations,  shall  be  punished  with  the  penalties  of  arresto  mayor  and 
a  fine  of  from  325  to  3,250  pesetas. 

Art.  349.  Pharmacists  who  shall  send  out  adulterated  medicines,  or 
shall  substitute  certain  ones  for  others,  or  shall  dispense  them  with- 
out complying  with  the  formalities  prescribed  in  the  laws  and  regula- 
tions, shall  be  punished  with  the  penalties  of  arresto  mayor,  in  its 
maximum  degree  to  prision  correccional  in  its  minimum  degree  and 
a  fine  of  from  325  to  3,250  pesetas. 

If  by  reason  of  the  sending  out  of  such  medicines  the  death  of  a 
person  should  have  resulted,  the  penalty  of  prision  correccional  in  its 
medium  and  maximum  degrees,  and  a  fine  of  from  625  to  6,250  pesetas 
shall  be  imposed  upon  the  culprit. 

Art.  350.  The  provisions  of  the  two  preceding  articles  are  applica- 
ble to  those  who  deal  in  the  substances  or  products  mentioned  therein, 
and  the  employees  of  the  pharmacists,  if  they  should  be  the  culprits. 

Art.  351.  He  who  shall  exhume  or  transfer  human  remains,  in  vio- 
lation of  the  regulations  and  other  sanitary  provisions,  shall  incur  the 
penalty  of  a  fine  of  from  325  to  3,250  pesetas. 

Art.  352.  He  who  shall  alter  beverages  or  articles  of  food  destined 
for  public  consumption  by  any  composition  whatever  noxious  to 
health,  or  who  shall  sell  spoiled  goods,  or  who  shall  manufacture  or 
sell  objects  whose  use  would  be  necessarily  injurious  to  health,  shall 
be  punished  with  the  penalties  of  arresto  mayor  in  its  maximum  degree 
to  prision  correccional  in  its  minimum  degree  and  a  fine  of  from  325 
to  3,250  pesetas. 

The  adulterated  goods  and  the  articles  injurious  to  health  shall 
always  be  destroyed. 

Art.  353.  The  penalty  prescribed  in 'the  foregoing  article  shall  also 
be  imposed — 

1.  Upon  a  person  who  shall  secrete  or  remove  articles  intended  for 
destruction  or  disinfection,  with  the  object  of  selling  or  buying  them. 

2.  Upon  a  person  who  shall  throw  into  a  spring,  cistern,  or  river 
the  water  of  which  is  used  for  drinking  purposes,  any  object  which 
should  make  the  water  injurious  to  health. 

flSee  G.  O.  151,  Sept.  27,  1R00,  and  G.  O.  87,  Apr.  25,  1900,  headquarters, 
Department  of  Porto  Rico,  pp.  729  and  731. 
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Title  VI. — Gambling  a»d  hattum.** 

Art.  354.  The  bankers  and  proprietors  of  houses  where  games  of 
chance,  stakes,  or  hazard  are  played,  shall  be  punished  with  the  pen- 
alty of  arreato  mayor  and  a  nne  of  from  625  to  6,250  pesetas,  and  in 
case  of  a  repetition  with  those  of  arreeto  mayor  in  its  maximum  de- 
gree to  prition  correctional  in  its  minimum  degree  and  a  fine  double 
the  above  mentioned. 

The  players  who  assemble  at  the  houses  referred  to  shall  be  pun- 
ished with  those  of  arresto  mayor  in  its  minimum  degree  and  a  fine 
of  from  325  to  3,250  pesetas. 

In  case  of  repetition,  with  that  of  arresto  mayor  in  its  medium  de- 
gree and  double  the  fine. 

Art.  355.  The  managers  of  and  circulators  of  tickets  in  unauthor- 
ized lotteries  or  raffles  shall  be  punished  with  the  penalty  of  arresto 
mayor  in  its  minimum  and  medium  degrees  and  a  fine  of  from  325  to 
3,250  pesetas. 

Those  who  use  fraudulent  devices  to  insure  winning  in  games  of 
chance  or  raffles  shall  be  punished  as  swindlers. 

Art.  356.  The  money  or  other  articles  and  the  instruments  and 
tools  used  in  gambling  or  raffles  shall  be  confiscated. 

Titlb   VII. — Offenses  committed  bt  public  employers  in  thb 

DISCHARGE  OF  THEIR  DUTIES. 

Chapter  I. — Dereliction  of  duty. 

Art.  357.  The  judge  who  shall  knowingly  pass  an  unjust  sentence 
upon  a  guilty  person  in  a  criminal  prosecution  for  crime,  shall  incur 
the  penalty  imposed  by  such  sentence,  if  it  should  have  been  exe- 
cuted, and  in  addition  that  of  temporary  absolute  disqualification  in 
its  maximum  degree  up  to  perpetual  absolute  disqualification. 

Art.  358.  The  judge  who  shall  knowingly  pass  an  unjust  sentence 
upon  a  guilty  person,  if  it  should  not  have  been  put  into  execution, 
shall  be  punished  with  the  penalty  next  lower  in  degree  than  that 
which  he  had  imposed  by  such  unjust  sentence,  if  the  crime  were  a 
grave  crime,  and  with  that  next  lower  by  two  degrees  than  the  sen- 
tence imposed  if  the  crime  were  less  grave. 

In  all  the  cases  of  this  article  there  shall  also  be  imposed  on  the 
culprit  the  penalty  of  temporarv  special  disqualification  in  its  maxi- 
mum degree  to  perpetual  special  disqualification. 

Art.  359.  If  the  unjust  sentence  should  be  knowingly  passed  upon 
a  criminal  in  a  trial  for  a  misdemeanor,  the  penalties  shall  be  those  of 
arresto  mayor  and  temporary  special  disqualification  in  its  maximum 
degree  to  perpetual  special  disqualification. 

Art.  360.  The  judge  who  in  a  criminal  prosecution  shall  know- 
ingly pronounce  an  unjust  sentence  in  favor  of  a  criminal,  shall  incur 
the  penalty  of  prision  correctional  in  its  minimum  and  medium 
degrees  and  temporary  special  disqualification  in  its  maximum  de- 
gree to  perpetual  special  disqualification  if  the  cause  were  for  a  grave 

•In  re  betting  on  prize  flphts,  see  G.  O.  54,  headquarters,  Department  of 
Porto  Rico,  Mar.  12,  1900.  p.  730. 
*8ee  G.  O.  No.  171,  headquarters.  Department  of  Porto  Rico,  Oct  28,  1809. 
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arime,  and  that  of  arresto  mayor  in  its  maximum  degree  to  periston 
correctional  in  its  minimum  degree  and  the  same  disqualification,  if 
the  prosecution  were  for  a  less  grave  crime,  and  that  or  arresto  mayor 
in  its  minimum  degree  and  suspension,  if  the  prosecution  were  for  a 
misdemeanor. 

Abt.  361.  The  judge  who  shall  knowingly  render  an  unjust  judg- 
ment in  a  civil  cause  shall  incur  the  penalties  of  arresto  mayor  in  its 
medium  degree  to  prisio-n  correecional  in  its  minimum  degree,  and 
temporary  special  disqualification  in  its  maximum  degree  to  per- 
petual special  disqualification. 

Art.  362.  The  judge  who,  on  account  of  inexcusable  negligence  or 
ignorance,  shall  render  judgment  or  pass  sentence  in  a  civil  or  crim- 
inal case  that  is  manifestly  unjust,  shall  incur  the  penalty  of  tem- 
porary special  disqualification  in  its  maximum  degree  to  perpetual 
special  disqualification. 

Art.  363.  The  judge  who  shall  knowingly  pronounce  an  unjust 
interlocutory  decree  shall  incur  the  penalty  of  suspension. 

Abt.  364.  The  judge  who  shall  refuse  to  "pass  upon  a  cause,  under 
pretext  of  obscurity,  insufficiency,  or  silence  of  the  law,  shall  be  pun- 
ished with  the  penalty  of  suspension. 

The  judge  guilty  of  malicious  delay  in  the  administration  of  justice 
shall  incur  the  same  penalty. 

Abt.  365.  The  public  official  who  shall  knowingly  render  or  advise 
an  unjust  interlocutory  decree  or  decision  of  administrative  litigation 
or  in  a  matter  merely  administrative,  shall  incur  the  penalty  of  tem- 
porary special  disqualification  in  its  maximum  degree  up  to  per- 
petual special  disqualification. 

The  public  official  who  shall  render  or  advise,  through  inexcusable 
negligence  or  ignorance,  a  manifestly  unjust  interlocutorv  decree  or 
decision  in  a  matter  of  administrative  litigation,  or  merely  adminis- 
trative, shall  be  punished  with  the  same  penalty. 

Art.  366.  The  public  official  who,  neglecting  the  duties  of  his 
office,  shall  maliciously  fail  to  move  the  prosecution  and  punishment 
of  delinquents  shall  incur  the  penalty  of  temporary  special  disquali- 
fication in  its  maximum  degree  to  perpetual  special  disqualification. 

Abt.  367.  The  attorney  or  solicitor  who,  in  malicious  abuse  of  hi9 
profession  or  through  inexcusable  negligence  or  ignorance,  shall 
prejudice  his  client  or  disclose  his  secrets  of  which  he  had  gained 
knowledge  in  the  course  of  his  professional  duties  shall  be  punished 
with  a  fine  of  from  625  to  6,250  pesetas. 

Art.  368.  The  attorney  or  solicitor  who,  having  been  retained  to 
defend  the  cause  of  one  party,  shall  subsequently,  without  his  con- 
sent, defend  the  opposite  side  in  the  same  action  or  give  counsel  to 
the  same,  shall  be  punished  with  the  penalties  of  temporary  special 
disqualification  and  a  fine  of  from  325  to  3,250  pesetas. 

Chapter  II. — Faithlessness  in  the  custody  of  prisoners. 

Art.  369.  The  public  official  guilty  of  connivance  in  the  escape  of 
a  prisoner  whose  conveyance  and  custody  may  have  been  instrusted 
to  him  shall  be  punished — 

1.  In  case  the  fugitive  should  have  been  finally  sentenced  to  under- 
go any  penalty,  with  that  lower  than  the  same  by  two  degrees  and 
mat  of  temporary  special  disqualification  in  its  maximum  degree  to 
perpetual  special  disqualification. 
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2.  With  the  penalty  lower  by  three  degrees  than  that  prescribed  by 
law  for  the  crime  for  which  the  fugitive  was  being  tried,  should  he 
not  as  yet  have  been  finally  condemned,  and  with  that  of  temporary 
special  disqualification. 

Art.  370.  The  individual  who,  being  in  charge  of  the  conveyance 
or  custody  of  a  prisoner  or  person  under  arrest,  shall  commit  any  of 
the  crimes  mentioned  in  the  preceding  article,  shall  be  punished  with 
the  penalties  next  lower  in  degree  than  those  prescribed  for  public 
officials. 

Chapter  III. — Faithlessness  in  the  custody  of  documents. 

Art.  371.  The  public  official  who  shall  steal,  destroy,  or  hide  docu- 
ments or  papers  intrusted  to  him  by  virtue  of  his  office,  shall  be 
punished : 

1.  With  the  penalties  of  prision  mayor  and  a  fine  of  from  625  to 
6,250  pesetas,  provided  that  a  grave  injury  to  a  third  person  or  the 
public  interests  has  resulted  from  his  action. 

2.  With  prision  correccional  in  its  minimum  and  medium  degrees 
and  a  fine  of  from  325  to  3,250  pesetas,  if  the  injury  to  the  third  per- 
son or  to  the  public  interests  were  not  grave. 

In  either  case  there  shall  furthermore  be  imposed  the  penalty  of 
temporary  special  disqualification  in  its  maximum  degree  to  per- 
petual special  disqualification. 

Art.  372.  The  public  official  who,  having  charge  of  the  custody  of 
papers  or  effects  sealed  by  the  authorities^  should  break  the  seals,  or 
consent  that  they  be  broken,  shall  be  punished  with  the  penalties  of 
prision  correccional  in  its  minimum  and  medium  degrees,  temporary 
special  disqualification  in  its  maximum  degree  to  perpetual  special 
disqualification,  and  a  fine  of  from  625  to  6,250  pesetas. 

Art.  373.  The  public  official  who,  not  being  included  in  the  forego- 
ing article,  should  open,  or  consent  to  the  opening,  without  proper 
authorization,  of  closed  papers  or  documents  whose  custody  may  have 
been  intrusted  to  him,  shall  incur  the  penalties  of  arresto  mayor% 
temporary  special  disqualification,  and  a  fine  of  from  325  to  3,25tf 
pesetas. 

The  penalties  prescribed  in  the  three  preceding  articles  are  also 
applicable  to  ecclesiastics  and  to  individuals  intrusted  temporarily 
with  the  transmission  or  custody  of  documents  or  papers,  by  commis- 
sion of  the  government  or  of  officials  to  whom  they  may  have  been 
intrusted  by  virtue  of  their  office. 

Chapter  IV. — Violation  of  secrets. 

Art.  374.  A  public  official  who  shall  reveal  the  secrets  of  which  he 
may  have  knowledge  by  virtue  of  his  office,  or  who  shall  wrongful  h 
deliver  papers  or  copies  of  papers  which  he  may  have  in  his  charge 
and  that  should  not  oe  made  public,  shall  incur  the  penalties  of  sus- 
pension in  its  minimum  and  medium  degrees  and  a  fine  of  325  to 
3,250  pesetas. 

If  serious  injury  to  the  public  interest  should  be  caused  by  the 
revelation  or  the  delivery  of  the  papers,  the  penalties  shall  be  tem- 
porary special  disqualification  in  its  maximum  degree  to  perpetual 
special  disaualification  and  prision  correccional  in  its  medium  and 
maximum  degrees. 
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Asr.  375.  A  public  official  who,  by  virtue  of  his  office,  knows  the 
secrets  of  an  individual  and  reveals  them,  shall  incur  the  penalties  of 
suspension,  arresto  mayor,  and  a  fine  of  from  325  to  3,250  pesetas. 

Chapter  V. — Disobedience  and  refusal  of  cooperation. 

Art.  376.  The  judicial  or  administrative  officials  who  shall  openly 
refuse  to  duly  fulfill  the  sentences,  decisions,  or  orders  of  a  superior 
authority,  issued  within  the  limits  of  its  respective  competency,  and 
vested  with  the  legal  formalities,  shall  incur  the  penalties  of  tempo- 
rary special  disqualification  and  a  fine  of  from  375  to  3,750  pesetas. 

Notwithstanding  the  provisions  of  the  preceding  paragraph,  public 
officials  shall  not  incur  criminal  liability  for  not  enforcing  an  admin- 
istrative order  constituting  a  manifest,  clear,  and  definite  violation 
of  a  constitutional  precept. 

Neither  shall  public  officials  exercising  authority  incur  criminal 
liability  who  do  not  enforce  an  order  of  the  same  character  wherein 
any  other  law  is  manifestly,  clearly,  and  definitely  violated. 

Art.  377.  The  official  who  may,  for  any  reason  whatsoever  (not, 
however,  one  of  those  specified  in  the  second  paragraph  of  the  pre- 
ceding article) ,  should  have  suspended  the  execution  of  the  orders  of 
his  superiors,  and  should  disobey  after  the  former  may  have  dis- 
approved such  suspension,  shall  suffer  the  penalty  of  perpetual 
special  disqualification  and  prision  correccioruu  in  its  minimum  and 
medium  degrees. 

Art.  378.  The  public  official  who,  upon  the  request  of  the  compe- 
tent authority,  does  not  furnish  him  the  proper  cooperation  in  the 
administration  of  justice  or  other  public  service,  shall  incur  the  pen- 
alty of  suspension  in  its  minimum,  and  medium  degrees,  and  a  fine 
of  from  325  to  3,250  pesetas. 

If  grave  injury  to  the  public  interest  or  to  a  third  person  should 
result  from  such  omission,  the  penalties  shall  be  those  of  perpetual 
special  disqualification  and  a  fine  of  from  375  to  3,750  pesetas. 

Art.  379.  He  who  shall  refuse  or  decline  to  occupy  an  elective 
public  office  without  presenting  a  legal  excuse  to  the  proper  author- 
ity, or  after  the  excuse  shall  have  been  rejected,  shall  incur  a  fine  of 
from  375  to  3,750  pesetas. 

The  same  penalty  shall  be  incurred  by  any  juror  who  shall  wil- 
fully fail  to  perform  his  duties  without  an  accepted  excuse ;  and  the 
expert  and  the  witness  who  likewise  deliberately  fail  to  appear 
before  a  court  to  give  their  testimony  when  they  have  been  duly  cited 
to  do  so. 

Chapter   VI. — Anticipation,   prolongation,   and   abandonment   of 

public  duties. 

Art.  380.  He  who  shall  enter  upon  the  performance  of  a  public 
employment  or  office  without  having  taken  the  oath  in  due  form  or 
given  the  bond  required  by  law,  shallbe  suspended  from  said  employ- 
ment or  office  until  he  complies  with  the  respective  formalities,  and 
shall  incur  a  fine  of  from  325  to  3,250  pesetas. 

Abt.  381.  The  public  official  who  shall  continue  in  the  exercise  of 
his  employment,  office,  or  commission  after  he  must  cease  therein  in 

75270— H.  Doc.  1484,  60-2,  pt  2 6 
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>rdance  with  the  laws  or  regulations  or  special  provisions  relating 

reto,  shall  be  punished  with  the  penalties  of  temporary  special  dis- 

lification  in  its  minimum  degree  and  a  fine  of  from  325  to  3,250 

stas. 

lbt.  382.  The  public  official  guilty  of  any  of  the  offenses  punished 

:he  two  preceding  articles  who  should  have  received  any  fees  or 

>luments  by  reason  of  his  office  or  commission  before  he  was  quali- 

to  exercise  them  or  after  he  should  have  discontinued  therein 
11  be  furthermore  condemned  to  restore  such  sums,  with  a  fine  of 
m  10  to  60  per  cent  of  their  amount. 

lbt.  383.  The  public  official  who  shall  abandon  his  employment 
hout  his  resignation  having  been  accepted,  to  the  injury  of  the 
>lic  interests,  shall  be  punished  with  the  penalty  of  suspension  in 
medium  and  maximum  degrees. 

f  the  abandonment  of  such  employment  were  made  in  order  not  to 
der,  prosecute,  or  punish  any  of  the  crimes  included  in  titles  1 
[  2  of  Book  II  of  this  code,  there  shall  be  imposed  upon  the  culprit 

penalty  of  prision  correctional  in  its  minimum  to  its  medium 
ree,  and  that  of  arresto  mayor  if  his  purpose  were  not  to  prevent, 
secute,  or  punish  any  other  kind  of  crime. 

ajpteh  VII. — Usurpation  of  prerogatives  and  illegal  appointments 

to  office. 

lRT.  384.  The  public  official  who  shall  infringe  upon  the  preroga- 
s  of  the  legislative  power,  either  by  prescribing  regulations  or 
eral  provisions  in  excess  of  his  powers  or  by  annulling  or  suspend- 

the  execution  of  a  law,  shall  incur  the  penalty  of  temporary 
rial  disqualification  and  a  fine  of  from  375  to  3,750  pesetas. 
lrt.  385.  The  judge  who  shall  arrogate  to  himselr  prerogatives 
mging  to  the  administrative  authorities,  or  shall  prevent  the 
er  from  lawfully  exercising  their  own,  shall  be  punished  with  the 
alty  of  suspension. 

'he  same  penalty  shall  be  incurred  by  every  official  of  the  adminis- 
rive  branch  of  the  Government  who  shall  arrogate  to  himself  judi- 

prerogatives  or  prevent  the  execution  of  an  interlocutory  decree 
lecision  rendered  by  a  competent  judge. 

lrt.  386.  The  public  official  who,  being  legally  warned  by  writ  of 
ibition,  should  continue  to  act  before  the  question  of  jurisdiction 

been  decided,  shall  be  punished  with  a  fine  of  from  325  to  3,250 
stas. 

lrt.  387.  The  administrative  or  military  official  who  shall  give 
ers  or  intimations  to  a  judicial  authority  relating  to  causes  or 
stions  in  controversy  whose  cognizance  or  decision  is  of  the 
lusive  competency  of  courts  of  justice,  shall  incur  the  penalties 
suspension  in  its  minimum  and  medium  degrees  and  a  fine  of 
m  6$5  to  6,250  pesetas. 

lrt.  388.  The  ecclesiastic  who,  when  requested  by  the  competent 
rt,  shall  refuse  to  forward  to  the  same  the  files  requested  for  the 
ision  of  an  appeal  made  to  the  civil  jurisdiction  from  a  decision 
dered  by  an  ecclesiastical  court,  shall  be  punished  with  the  penalty 
temporary  special  disqualification. 

l  second  offense  shall  be  punished  with  that  of  perpetual  special 
jualification. 
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Art.  389.  The  public  official  who  knowingly  shall  recommend  or 
nominate  for  public  office  a  person  who  does  not  have  the  legal  quali- 
fications, shall  be  punished  with  the  penalty  of  suspension  and  a  fine 
of  from  325  to  3,250  pesetas. 

Chapter  VIII. — Abuses  against  chastity* 

Art.  390.  The  public  official  who  shall  solicit  a  woman  who  has 
applications  before  him  awaiting  his  decision,  or  on  which  he  has  to 
make  a  report  or  consult  his  superior,  shall  be  punished  with  the 
penalty  of  temporary  special  disqualification. 

Art.  391.  The  warden  of  the  prison  who  shall  solicit  a  woman  in 
his  custody  shall  be  punished  with  the  penalty  of  prision  correctional 
in  its  medium  and  maximum  degrees. 

If  the  person  solicited  were  the  wife,  daughter,  sister,  or  a  relation 
by  affinity  within  the  same  degrees  of  a  person  whom  he  had  under 
his  charge,  the  penalty  shall  be  prision  correctional  in  its  minimum  to 
its  medium  degree. 

In  every  case  he  shall  in  addition  incur  the  penalty  of  temporary 
special  disqualification  in  its  maximum  degree  to  perpetual  special 
disqualification. 

Chapter  IX. — Bribery. 

Art.  392.  The  public  official  who  shall  receive,  directly  or  through 
an  intermediary,  a  gift  or  present,  or  who  shall  accept  oners  or  prom- 
ises for  his  committing,  in  the  discharge  of  his  office,  an  act  consti- 
tuting a  crime,  shall  be  punished  with  the  penalties  of  prision  correc- 
tional in  its  minimum  to  its  medium  degree  and  a  fine  of  from  an 
amount  equal  up  to  one  three  times  the  value  of  the  gift,  without 
prejudice  to  the  imposition  of  the  penalty  pertaining  to  the  crime 
committed  in  consideration  of  the  gift  or  promise,  should  it  have 
been  executed. 

Art.  393.  The  public  official  who  shall  receive,  directly  or  through 
an  intermediary,  any  gift  or  present,  or  who  shall  accept  any  offer  or 
promise  for  the  execution  of  an  unjust  act  relating  to  the  discharge 
of  his  office,  not  constituting  a  crime,  and  who  shall  execute  it,  shall 
incur  the  penalty  of  presidio  correctional  in  its  minimum  and  medium 
degrees  and  a  fine  oi  an  amount  equal  up  to  one  three  times  the  value 
of  the  gift.  If  the  unjust  act  was  not  actually  executed,  the  penalties 
of  arrest o  mayor  in  its  maximum  degree  to  presidio  correctional  in 
its  minimum  degree  shall  be  imposed  and  a  fine  of  an  amount  equal 
up  to  one  double  the  value  of  the  gift. 

Art.  394.  When  the  purpose  of  the  gift  received  or  promised 
were  that  the  public  official  should  abstain  from  performing  an  act 
which  he  should  perform  in  the  exercise  of  the  duties  of  his  office, 
the  penalties  shall  be  those  of  arresto  mayor  in  its  medium  to  its 
maximum  degree  and  a  fine  of  an  amount  equal  up  to  one  three  times 
the  value  thereof. 

Art.  395.  The  provisions  of  the  three  preceding  articles  shall  be 
applicable  to  jurors,  arbiters,  arbitrators,  experts,  mediators  (hom- 
bres  buenos) ,  or  any  persons  whatsoever  filling  a  public  office. 
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Art  396.  The  persons  criminally  liable  for  the  crimes  mentioned 
in  the  foregoing  articles  shall  incur,  in  addition  to  the  penalties  pre- 
scribed therein,  that  of  temporary  special  disqualification. 

Abt.  397.  The  public  official  who  shall  accept  presents  given  him  in 
consideration  of  his  official  position  shall  be  punished  with  suspen- 
sion in  its  minimum  and  medium  degrees  and  public  censure. 

A89.  398.  Those  who  shall  corrupt  public  officials  with  gifts,  pres- 
ents, offers,  or  promises,  shall  be  punished  with  the  same  penalties  as 
those  imposed  on  the  officers  suborned,  excepting  that  of  disqualifi- 
cation. 

Abt.  399.  If  the  bribe  should  be  offered  in  a  criminal  cause  in  favor 
of  the  criminal,  by  his  spouse  or  of  any  ascendant,  descendant, 
brother,  or  relation  by  affinity  within  the  same  degrees,  there  shall 
only  be  imposed  upon  the  culprit  a  fine  equivalent  to  the  value  of  the 
gift  or  promise. 

Abt.  400.  In  every  case  the  gifts  or  presents  shall  be  confiscated- 

Chapteb  X. — Misappropriation  of  public  funds. 

Abt.  401.  The  public  official  who,  by  reason  of  his  duties,  has  in  his 
charge  public  funds  or  property,  and  who  should  take  or  consent  that 
others  should  take  the  same  shall  be  punished : 

1.  With  the  penalty  of  arresto  mayor  in  its  maximum  degree  to 
presidio  correctional  in  its  minimum  degree  if  the  amount  taken 
should  not  exceed  125  pesetas. 

2.  With  that  of  presidio  correctional  in  its  medium  and  maximum 
degrees  if  it  should  have  exceeded  125  and  did  not  exceed  6,250 
pesetas. 

3.  With  that  of  presidio  mayor  if  it  exceeded  6,250  and  did  not 
exceed  125,000  pesetas. 

4.  With  that  of  cadena  temporal  if  it  exceeded  125,000  pesetas. 

In  any  case  with  that  of  temporary  special  disqualification  in  its 
maximum  degree  to  perpetual  absolute  disqualification. 

Abt.  402.  The  public  official  who,  through  inexcusable  abandon* 
ment  or  negligence,  should  enable  the  peculation  of  public  funds  or 
property,  referred  to  in  Nos.  2,  3,  and  4  of  the  foregoing  article,  by 
another  person,  shall  incur  the  penalty  of  a  fine  equivalent  to  the 
value  of  the  money  or  property  misappropriated. 

Abt.  403.  The  official  who,  to  the  detriment  or  hindrance  of  the 
public  service,  shall  apply  to  his  own  or  to  foreign  purposes  the  money 
or  property  placed  under  his  charge,  shall  he  punished  with  the 
penalties  of  temporary  special  disqualification  ana  a  fine  of  from  20 
to  50  per  cent  of  the  amount  diverted. 

If  restitution  be  not  made  the  penalties  prescribed  in  article  401 
shall  be  imposed  on  him. 

If  such  unlawful  use  of  the  funds  were  without  detriment  to  or 
hindrance  of  the  public  service,  he  shall  incur  the  penalties  of  sus- 
pension and  a  fine  of  from  5  to  25  per  cent  of  the  amount  diverted. 

Abt.  404.  The  public  official  who  shall  give  to  the  funds  or  prop- 
erty that  he  administers  a  public  application  different  from  that  to 
which  they  were  destined,  shall  incur  the  penalties  of  temporary 
disqualification  and  k  fine  of  from  5  to  50  per  cent  of  the  amount 
diverted,  if  detriment  to  or  hindrance  of  the  public  service  to  which 
they  were  assigned  should  result  therefrom,  and  otherwise,  that  of 
suspension. 
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Abt.  405.  The  public  official  who,  as  a  holder  of  State  funds, 
should  be  obliged  to  make  a  payment  and  should  not  do  so,  shall  be 
punished  with  the  penalties  of  suspension  and  a  fine  of  from  5  to  25 
per  cent  of  the  amount  unpaid. 

This  provision  is  applicable  to  the  public  official  who,  when  required 
by  order  of  the  competent  authority,  should  refuse  to  deliver  anything 
placed  under  his  custody  or  administration. 

The  fine  shall  in  such  case  be  graduated  according  to  the  value  of 
the  thing  and  shall  not  be  less  than  325  pesetas. 

Art.  406.  The  provisions  of  this  chapter  are  applicable  to  those 
who  for  any  reason  whatsoever  have  charge  of  funds,  income,  rents,  or 
properties,  provincial  or  municipal,  or  belonging  to  an  educational  or 
charitable  institution,  and  to  the  administrators  or  depositaries  of 
funds  attached,  sequestrated  or  deposited  by  a  public  authority,  even 
though  they  belong  to  individuals. 

Chapter  XI. — Frauds  and  illegal  exactions. 

Art.  407.  The  public  official  who,  while  taking  part,  by  reason  of 
his  office,  in  any  commission  of  supply,  contracts,  settlements  or  liqui- 
dations of  public  effects  or  funds,  shall  act  therein  in  concert  with 
the  persons  interested  or  speculators,  or  employ  any  other  artifice  to 
defraud  the  State,  shall  incur  the  penalties  of  presidio  correctional  in 
its  medium  and  maximum  degrees,  and  temporary  special  disqualifi- 
cation in  its  maximum  degree  to  perpetual  special  disqualification. 

Art.  408.  The  public  official  who  shall  become  personally  interested, 
directly  or  indirectly,  in  any  kind  of  contract  or  transaction  whatso- 
ever in  which  he  has  to  take  part  by  reason  of  his  office,  shall  be  pun- 
ished with  the  penalties  of  temporary  special  disqualification  and  a 
fine  of  from  10  to  50  per  cent  of  the  value  of  the  interest  which  he 
may  have  had  in  the  transaction. 

This  provision  is  applicable  to  experts,  referees,  and  private  ac- 
countants, with  regard  to  the  property  or  things  in  the  appraisal, 
partition,  or  award  of  which  they  may  have  taken  part;  and  to 
guardians  of  persons  and  property,  and  to  executors  with  regard  to 
those  of  their  wards  or  testamentary  beneficiaries. 

Art.  409.  The  public  official  who  shall  directly  or  indirectly  exact 
higher  fees  than  those  to  which  he  is  entitled  by  reason  of  his  office, 
shall  be  punished  with  a  fine  of  from  double  to  four  times  the  amount 
exacted. 

A  person  habitually  guilty  of  this  offense  shall,  in  addition,  incur 
the  penalty  of  temporary  special  disqualification. 

Art.  410.  The  public  official  who,  taking  advantage  of  his  office, 
shall  commit  any  of  the  crimes  specified  in  Chapter  IV,  Section  II, 
Title  XIII,  of  this  book,  shall  incur  in  addition  to  the  penalties  pre- 
scribed therein  that  of  temporary  special  disqualification  in  its  maxi- 
mum degree  to  perpetual  special  disqualification. 

Chapter  XII. — Transactions  forbidden  public  employees. 

Abt.  411.  The  judges,  officials  of  the  department  of  public  prosecu- 
tion (ministerio  fiscal) ,  the  military,  administrative  or  financial  heads 
of  a  province  or  district,  with  the  exception  of  mayors,  who,  during 
the  discharge  of  their  office,  shall  directly  or  indirectly  take  part  in 
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exchange,  trade,  or  gain  transactions  within  the  limits  of  their  juris- 
diction or  command,  with  regard  to  objects  not  the  product  of  their 
own  property,  shall  be  punished  with  the  penalties  of  suspension  and 
a  fine  of  from  625  to  6,250  pesetas. 

This  provision  is  not  applicable  to  those  who  shall  invest  their 
funds  in  the  stock  of  a  bank  or  any  enterprise  or  company,  provided 
they  do  not  hold  therein  any  office  or  exercise  any  direct  intervention, 
either  administrative  or  financial. 

Chapter  XIII. — General  provision. 

Art.  412.  For  the  purposes  of  this  and  of  the  preceding  Titles  of 
this  book,  every  person  shall  be  considered  a  public  official  who,  by 
the  immediate  provisions  of  the  law  and  by  popular  election  or  ap- 
pointment by  competent  authority,  takes  part  in  the  exercise  of  public 
functions. 

Title  VIII. — Crimes  against  persons. 

Chapter  I. — Parricide. 

Art.  413.  He  who  shall  kill  his  father,  mother,  or  son,  whether 
legitimate  or  illegitimate,  or  any  other  of  his  ascendants  or  descend- 
ants, or  his  spouse,  shall  be  punished  as  a  parricide,  with  the  penalty 
of  cadena  perpetica  to  death. 

Chapter  II. — Assassination. 

Art.  414.  He  who,  without  being  included  in  the  preceding  article, 
shall  kill  any  person,  is  guilty  of  assassination  if  the  deed  is  attended 
by  any  of  the  following  circumstances:  (1)  With  treachery;  (2)  for 
price  or  promise  of  reward;  (3)  by  means  of  flood,  fire,  or  poison; 
(4)  with  deliberate  premeditation;  (5)  with  vindictiveness,  by  delib- 
erately and  inhumanly  increasing  the  suffering  of  the  person  attacked. 

A  person  guilty  of  assassination  shall  be  punished  with  the  penalty 
of  cadena  temporal  in  its  maximum  degree  to  death. 

Ajit.  415.  Tne  slave  who  shall  kill  his  master  or  his  master's  spouse, 
or  any  of  the  ascendants  or  descendants  of  the  same  living  in  his 
household,  with  the  attendance  of  any  of  the  circumstances  specified 
in  the  preceding  article,  shall  be  punished  with  the  penalty  of  cadena 
perpetua  to  death. 

The  same  penalty  shall  be  imposed  on  the  freedman  who  shall  kill 
his  patron,  it  any  of  the  aforesaid  circumstances  are  attendant. 

Chapter  III. — Homicide. 

Art.  416.  He  is  guilty  of  homicide  who,  not  being  covered  by  the 
provisions  of  article  413,  shall  kill  another  without  the  accompani- 
ment of  any  of  the  attendant  circumstances  specified  in  article  414. 

A  person  guilty  of  homicide  shall  be  punished  with  reclusion 
temporal. 

Art.  417.  A  slave  who,  without  the  attendance  of  the  circumstances 
specified  in  article  414,  shall  kill  his  master  or  master's  spouse,  or  any 
of  the  ascendants  or  descendants  of  the  same  living  in  his  household, 
or  the  person  charged  by  his  master  with  his  supervision,  custody,  or 
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direction,  shall  be  punished  with  the  penalty  of  reclusion  temporal  in 
its  medium  degree  to  reclusion  perpetua. 

The  homicide  committed  hy  a  xreedman  upon  the  person  of  his 
patron  shall  be  punished  with  the  same  penalty. 

Art.  418.  When  several  persons  are  struggling  and  fighting  to- 
gether confusedly  and  tumultuously,  a  death  resulting  therefrom,  the 
author  of  which  can  not  be  ascertained  but  those  who  inflicted  serious 
wounds  are  found,  the  latter  shall  be  punished  with  the  penalty  of 
prision  mayor. 

Should  it  not  be  proven  who  inflicted  such  serious  wounds  upon  the 
person  assaulted,  there  shall  be  imposed  upon  everybody  who  used 
violence  against  his  person,  that  of  prision  correccionai  in  its  medium 
and  maximum  decrees. 

Art.  419.  He  who  gives  his  assistance  to  another  to  commit  suicide 
shall  be  punished  with  the  penalty  of  prision  mayor;  if  his  assistance 
should  extend  to  the  point  of  himself  taking  such  person's  life,  he 
shall  be  punished  with  the  penalty  of  rechmon  temporal. 

Chapter  IV. — Provisions  common  to  the  three  preceding  chapters. 

Abt.  420.  The  courts,  taking  into  consideration  the  circumstances 
of  the  deed,  may  punish  the  frustrated  crimes  of  parricide,  assassina- 
tion, and  homiciae  with  a  penalty  lower  by  one  degree  than  that 
which  ought  to  be  applied  according  to  article  64. 

They  may  also  reduce  by  one  degree,  according  to  the  circum- 
stances of  the  deed,  the  penalty  applicable  to  an  attempt,  according 
to  article  65. 

Akt.  421.  The  act  of  discharging  a  firearm  at  any  person  shall  be 
punished  with  the  penalty  of  prision  correccionai  in  its  minimum  and 
medium  degrees,  if  all  the  circumstances  of  the  deed  necessary  to 
constitute  a  frustrated  crime  or  attempt  at  parricide,  assassination, 
homicide,  or  any  other  crime  for  which  a  higher  penalty  is  prescribed 
by  any  of  the  articles  of  this  code  should  not  be  attendant. 

Chapter  V. — Infanticide. 

Art.  422.  The  mother  who,  for  the  purpose  of  hiding  her  shame, 
shall  kill  her  child  before  it  has  reached  the  age  of  three  days,  shall 
be  punished  with  the  penalty  of  prision  correccionai  in  its  medium 
ana  maximum  degrees. 

The  father  or  mother  of  a  woman  who,  in  order  to  hide  their 
daughter's  shame,  commit  this  crime,  shall  be  punished  with  the  pen- 
alty of  prision  mayor. 

With  the  exception  of  these  cases,  he  who  kills  a  newly  born  infant 
shall  incur,  according  to  the  cases,  the  penalties  prescribed  for  parri- 
cide or  assassination. 

Chapter  VI. — Abortion. 

Abt.  423.  He  who  shall  intentionally  cause  an  abortion  shall  be 
punished : 

1.  With  the  penalty  of  reclusion  temporal,  if  violence  should  have 
been  used  against  the  jjerson  of  the  pregnant  woman. 

2.  With  mat  of  prision  mayor  if,  even  though  violence  should  not 
have  been  used,  he  acted  without  the  consent  of  the  woman. 
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3.  With  that  of  prisidn  correctional  in  its  medium  and  m«jmmiE 
degrees,  if  the  woman  should  consent  thereto. 

Abt.  424.  He  who  shall  occasion  a  miscarriage  by  his  violence, 
without  the  intention  of  causing  it,  shall  be  punished  with  prison 
correctional  in  its  minimum  and  medium  degrees. 

Abt.  425.  The  woman  who  shall  cause  her  own  abortion,  or  consent 
to  another  person  doing  it,  shall  be  punished  with  prision  correccional 
in  its  medium  and  maximum  degrees. 

If  she  should  do  so  to  hide  her  shame,  she  shall  incur  the  penalty  of 
prision,  correccional  in  its  minimum  and  medium  degrees. 

Abt.  426.  A  physician  who,  by  wrongful  use  of  his  skill,  shall 
cause  the  abortion,  or  cooperate  therein,  shall  respectively  incur  in 
their  highest  degrees  the  penalties  prescribed  in  article  423. 

The  pharmacist  who,  without  the  proper  doctor's  prescription, 
shall  sell  a  medicine  for  producing  an  abortion,  shall  incur  the  penal- 
ties of  arresto  mayor  and  a  fine  of  from  325  to  3,250  pesetas. 

Chapteb  VII. — Personal  injuries  inflicted  by  violence  (lesiones). 

Abt.  427.  He  who  shall  purposely  castrate  another  shall  be  pun- 
ished with  the  penalty  of  reclusion  temporal  to  reclusion  perpetua. 

Abt.  428.  Any  other  mutilation  of  the  person  likewise  purposely 
committed  shall  be  punished  with  the  penalty  of  reclusion  temporal. 

Abt.  429.  He  who  shall  wound,  bruise,  or  maltreat  another  shall  be 
punished  as  guilty  of  causing  serious  physical  injuries : 

1.  With  the  penalty  of  prision  mayor  if?  as  the  result  of  the  in- 
juries, the  person  assaulted  became  an  imbecile,  impotent,  or  blind. 

2.  With  that  of  prision  correccional  in  its  medium  and  maximum 
degrees  if,  as  a  result  of  such  injuries,  the  person  assaulted  should 
have  lost  an  eye  or  any  principal  member,  or  should  have  been  hin- 
dered in  the  use  thereor,  or  become  useless  for  the  occupation  in 
which,  up  to  that  time,  he  had  been  habitually  engaged. 

3.  Witn  the  penalty  of  prision  correccional  in  its  minimum  and 
medium  degrees  if,  as  the  result  of  such  injuries,  the  person  assaulted 
should  have  been  deformed,  or  had  lost  a  member  not  a  principal 
one,  or  should  have  had  it  rendered  useless,  or  should  have  been, 
for  a  period  of  more  than  ninety  days,  ill,  or  disabled  for  his  usual 
occupation. 

4.  With  that  of  arresto  mayor  in  its  maximum  degree  to  prision 
correccional  in  its  minimum  degree  if  such  injuries  should  have  occa- 
sioned the  assaulted  party  an  illness  or  disability  for  work  lasting 
more  than  thirty  days. 

If  the  act  should  be  committed  against  any  of  the  persons  specified 
in  article  413,  or  with  any  of  the  attendant  circumstances  specified  in 
article  414,  the  penalties  shall  be  those  of  reclusion  temporal  in  its 
medium  and  maximum  degrees,  in  the  case  of  No.  1  of  this  article, 
and  that  of  prision  correccional  in  its  maximum  degree  to  prision 
mayor  in  its  minimum  degree  in  the  case  of  No.  2;  that  oi  prision 
correccional  in  its  medium  and  maximum  degrees  in  the  case  or  No.  3 ; 
and  that  of  prision  correccional  in  its  minimum  and  medium  degrees 
in  the  case  of  No.  4  of  the  same. 

The  injuries  which  a  father  may  cause  his  child  in  too  severe  a 
correction  are  not  included  in  the  preceding  paragraph. 
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Neither  are  those  which,  by  way  of  correction,  masters,  or  the 
persons  under  whose  charge  they  have  placed  their  slaves,  may  cause 
them,  provided  that  said  correction  aoes  not  exceed  the  limit  of 
punishment  authorized  by  the  regulations. 

Abt.  430.  If  the  master  should  inflict  or  cause  to  be  inflicted  upon 
a  slave  the  injuries  included  in  Nos.  1  and  2  of  the  preceding  article, 
the  civil  liability  which  he  shall  incur,  according  to  article  17,  shall 
be  extended  to  the  obligatory  manumission  of  the  injured  person  and 
to  the  obligation  to  support  him  during  his  life. 

If  the  injuries  which  the  master  should  thus  inflict  or  cause  to  be 
inflicted  should  be  of  those  included  in  Nos.  3  and  4  of  the  preceding 
article,  the  civil  liability  shall  be  extended  to  the  forced  alienation  of 
the  slave  to  a  person  to  whom  the  author  of  the  crime  is  not  bound 
by  any  tie  of  relationship  within  the  fourth  degree. 

Art.  431.  The  penalties  mentioned  in  the  preceding  article  are 
respectively  applicable  to  the  person  who,  without  intent  to  kill,  shall 
cause  another  any  grave  injury  by  knowingly  administering  to  him 
noxious  substances  or  beverages,  or  by  taking  advantage  of  his 
credulity  or  feebleness  of  mind. 

Art.  432.  Injuries  not  included  in  the  preceding  articles,  which 
shall  render  the  injured  person  unable  to  work  for  eight  days  or 
more,  or  require  the  care  of  a  physician  for  a  similar  period,  shall  be 
less  grave,  and  shall  be  punished:  with  arresto  mayor  or  banishment, 
and  a  fine  of  from  325  to  3,250  pesetas,  in  the  discretion  of  the  courts. 

When  the  less  grave  injury  should  be  inflicted  with  manifest  intent 
of  outrage  or  under  humiliating  circumstances,  in  addition  to  arresto 
mayor  a  fine  of  from  325  to  3,250  pesetas  shall  be  imposed. 

Art.  433.  Less  grave  injuries  inflicted  on  parents,  ascendants, 
guardians  of  persons  or  property,  teachers,  or  persons  holding  public 
rank  or  authority,  masters,  patrons,  overseers  or  major-domos,  shall 
be  punished  always  with  prision  correctional  in  its  minimum  and 
meaium  degrees. 

Art.  434.  When,  in  the  quarrelsome  brawl  defined  in  article  418, 
grave  injuries  should  be  inflicted  upon  any  person,  and  it  can  not  be 
'  ascertained  who  caused  them,  there  shall  be  imposed  the  penalty  im- 
mediately lower  than  that  prescribed  for  the  injuries  inflicted,  upon 
everyone  who  shall  appear  to  have  exerdsed  any  violence  upon  the 
person  of  the  party  assaulted. 

Art.  435.  He  who  shall  mutilate  himself  or  give  his  consent  to  his 
mutilation,  for  the  purpose  of  securing  his  exemption  from  military 
service,  and  shall  have  been  declared  exempt  from  such  service  on 
account  of  said  mutilation,  shall  incur  the  penalty  of  presidio  correc- 
cional  in  its  medium  and  maximum  degrees. 

Art.  436.  He  who  should  disable  another,  with  his  consent,  for  the 
purpose  mentioned  in  the  preceding  article,  shall  incur  the  penalty  of 
presidio  correctional  in  its  minimum  and  medium  degrees. 

If  he  should  have  done  the  deed  for  remuneration,  the  penalty  shall 
be  that  next  higher  in  degree  than  that  prescribed  in  tne  foregoing 
paragraph. 

If  the  person  guilty  of  this  crime  were  the  father,  mother,  spouse, 
brother,  or  brother-in-law  of  the  person  mutilated,  the  penalty  shall 
be  that  of  arresto  mayor  in  its  medium  degree  to  prisidn  correctional 
in  its  minimum  degree. 
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Chapter  VIII. — General  provisions. 

{xt.  437.  The  husband  who  should  surprise  his  wife  in  adultery 
1  shall  kill  her  or  her  paramour  in  the  act,  or  shall  inflict  upon 
m  any  kind  of  grave  physical  injury,  shall  be  punished  with  the 
laity  of  banishment. 

[f  he  should  inflict  upon  them  injuries  of  any  other  kind  he  shall 
exempt  from  punishment. 

These  rules  are  applicable  under  similar  circumstances  to  fathers 
;h  regard  to  their  daughters  under  23  years  of  age  and  their  se- 
vers while  the  former  are  living  under  the  paternal  roof. 
The  benefit  of  this  article  shall  not  be  extended  to  those  who  may 
ve  instigated  or  facilitated  the  prostitution  of  their  wives  or 
lghters. 

Chapter  IX. — Duelling.* 

Vbt.  438.  The  authority  who  shall  receive  information  that  a  duel 
>eing  arranged  shall  proceed  to  the  detention  of  the  challenger  and 
tt  of  the  challenged  partv,  if  he  shall  have  accepted  the  challenge, 

I  shall  not  set  them  at  liberty  until  they  give  their  words  of  honor 
desist  from  their  purpose. 

Ie  who  shall  break  his  word,  challenging  his  adversary  anew,  shall 
punished  with  the  penalties  of  temporary  absolute  disqualification 
m  public  office  and  conllnamiento. 
le  who  shall  accept  the  challenge  under  similar  circumstances 

II  be  punished  with  that  of  banisnment. 

^rt.  439.  He  who  shall  kill  his  adversary  in  a  duel  shall  be  pun- 

ed  with  the  penalty  of  vrision  mayor. 

f  he  inflicts  upon  him  tne  injuries  described  in  number  1,  of  article 

>,  with  that  oi  prision  correccional  in  its  medium  and  maximum 

jjrees. 

in  any  other  case  whatsoever  the  penalty  of  arresto  mayor  shall  be 

posed  upon  the  combatants,  even  though  no  injury  should  result. 

Lrt.  440.  In  place  of  the  penalties  prescribed  in  the  preceding  arti- 

there  shall  be  imposed,  in  case  of  homicide,  that  of  confinamiento ; 

,t  of  banishment  in  case  of  the  physical  injuries  included  in  number 

>f  article  429,  and  that  of  a  fine  of  from  325  to  3,250  pesetas  in  all 

er  cases: 

..  Upon  the  challenged  person  who  should  fight  because  he  had 

;  obtained  from  his  adversary  an  explanation  of  the  reasons  for  the 

I.  Upon  the  challenged  person  who  should  fight  because  of  his 

rersary  having  refused  to  accept  adequate  explanations  or  proper 

Lsfaction  for  the  offense  given. 

>.  Upon  a  person  insulted  who  should  fight  because  he  had  not 

n  able  to  obtain  from  the  offender  an  adequate  explanation  or 

>per  satisfaction  demanded. 

Lrt.  441.  The  penalties  prescribed  in  article  439  shall  be  imposed 

their  maximum  degrees: 

.  Upon  the  person  who  shall  challenge  another  to  a  duel  without 

Gaining  to  his  adversary,  if  he  should  demand  them,  the  reasons 

refor. 

See  G.  O.  129,  headquarters  Department  of  Porto  Rico,  Aug.  24, 1899,  p.  728* 
or  prize  fighting,  see  G.  O.  54,  headquarters  Department  of  Porto  Rico, 
r.  12,  1900,  p.  730. 
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soluble,  shall  incur  the  penalty  of  arresto  mayor  in  its  maximum 
degree  to  prision  correctional  in  its  minimum  degree  and  public 
censure. 

Art.  457.  Those  who  in  any  way  should  offend  modesty  or  good 
morals  by  acts  of  grievous  scandal  or  enormity,  not  expressly  in- 
cluded in  other  articles  of  this  code,  shall  incur  the  penalties  of 
arresto  mayor  and  public  censure. 

Art.  458.  Those  who  shall  preach  or  proclaim,  with  publicity  and 
scandal,  doctrines  contrary  to  public  morals,  shall  incur  the  penalty 
of  a  fine  of  from  325  to  3,250  pesetas. 

Chapter  IV. — Seduction  and  corruption  of  minors. 

Art.  459.  The  seduction  of  a  virgin  over  12  and  under  23  years  of 
age,  committed  by  a  public  authority,  priest,  servant,  domestic, 
guardian,  or  teacher  in  charge  of  her  education  or  guardianship, 
under  any  name  whatsoever,  shall  be  punished  with  the  penalty  or 
prision  correctional  in  its  minimum  and  medium  degrees. 

Whosoever  shall  commit  incest  with  his  sister  or  a  descendant  of 
his,  even  though  she  were  older  than  23  years  of  age,  shall  incur  the 
same  penalty. 

Seduction,  when  committed  with  fraud  by  any  other  person  on  a 
woman  over  12  years  of  age  but  under  23,  shall  be  punished  with  the 
penalty  of  arresto  mayor. 

Any  other  unchaste  abuse  committed  by  the  same  persons  and 
under  similar  circumstances  shall  be  punished  with  the  same  penalty. 

Art.  460.  If  the  seduction  were  committed  by  a  slave  on  the  person 
of  his  mistress,  the  daughter  or  granddaughter  of  his  master,  or  a 
woman  of  the  family  of  any  one  of  them  related  within  the  fourth 
degree  of  relationship  and  living  in  their  household,  the  penalty  shall 
be  that  of  prision  correctional  in  its  maximum  degree  to  prision 
mayor  in  its  minimum  and  medium  degrees. 

Art.  461.  An  unchaste  abuse  committed  by  a  slave,  through  the 
employment  of  fraud,  upon  a  person  over  12  years  of  age  but  under 
23,  belonging  to  the  family  oi  his  master  within  the  fourth  degree 
of  relationship^  shall  be  punished  with  the  penalty  of  prision  correc- 
tional in  its  minimum  and  medium  degrees. 

Art.  462.  Whosoever  shall  habitually,  or  taking  advantage  of  his 
authority  or  another's  trust,  promote  or  facilitate  the  prostitution 
or  corruption  of  minors  to  satisfy  the  lusts  of  another,  shall  be  pun- 
ished with  the  penalty  of  prision  correctional  in  its  minimum  and 
medium  degrees;  and  temporary  absolute  disqualification  if  he  were 
an  authority. 

Chapter  V. — Abduction  (rapto). 

Art.  463.  The  abduction  of  a  woman,  executed  against  her  will  and 
with  unchaste  designs,  shall  be  punished  with  the  penalty  of  reclusion 
temporal. 

The  same  penalty  shall  be  imposed  in  all  cases  if  tie  person  ab- 
ducted were  under  12  years  of  age. 

Art.  464.  If  the  crime  foreseen  in  the  preceding  article  should  be 
committed  by  a  slave  against  the  person  of  his  mistress,  or  the  wife, 
daughter,  or  granddaughter  of  his  master,  or  a  woman  belonging  to 
the  family  of  any  of  them,  within  the  fourth  degree  of  relationship 
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id  living  in  their  household,  he  shall  be  punished  with  the  penalty 
P  reclusion  temporal  in  its  medium  degree  to  reclusion  perpetua. 
Art.  465.  The  abduction  of  a  virgin  under  23  years  of  age  and  over 
i,  executed  with  her  assent,  shall  be  punished  with  the  penalty  of 
vision  correctional  in  its  minimum  ana  medium  degrees. 
The  same  crime  committed  by  a  slave  against  any  of  the  persons 
lentioned  in  the  preceding  article  shall  be  punished  with  the  penalty 
I  prision  correctional  in  its  maximum  degree  to  prision  mayor  in  its 
linimum  degree. 

Art.  466.  Those  guilty  of  the  crime  of  abduction  who  shall  not  give 
te  whereabouts  of  the  person  abducted,  or  satisfactory  explanation 
E  her  death  or  disappearance,  shall  be  punished  with  the  penalty  of 
idena  perpetua. 

Chapter  VI. — Provisions  common  to  the  preceding  chapters. 

Art.  467.  Criminal  proceedings  for  seduction  can  only  be  instituted 
i  the  complaint  of  the  offended  person,  or  her  parents,  grandparents, 
:  guardian. 

In  order  to  proceed  in  cases  of  rape  and  in  those  of  abduction  com- 
litted  with  unchaste  design,  the  denunciation  of  the  interested  party, 
£  her  parents,  grandparents,  or  guardians,  shall  suffice,  even  though 
ley  do  not  present  a  formal  petition  to  the  judge. 
If  the  person  injured  should,  by  reason  of  her  age  or  mental  con- 
ition,  lack  the  requisite  personality  to  appear  in  court,  and  should, 
isides,  be  wholly  unprotected,  not  having  parents,  grandparents, 
rothers,  or  guardian  of  person  or  property  to  denounce  the  crime, 
te  procurador  sindico  or  the  public  prosecutor  may  do  so,  acting  on 
le  strength  of  public  rumor. 

In  all  the  cases  of  this  article  the  express  or  implied  pardon  of  the 
[fended  party  shall  extinguish  penal  action  or  the  penalty  if  it 
lould  have  been  already  imposed  on  the  culprit. 
The  pardon  shall  never  be  presumed,  except  by  the  marriage  of  the 
fended  party  with  the  offender. 

Art.  468.  Those  guilty  of  rape,  seduction,  or  abduction  shall  be 
mdemned  also,  by  way  of  indemnification — 

1.  To  endow  the  injured  woman,  if  she  were  unmarried  or  a  widow. 

2.  To  emancipate  her  if  she  were  under  his  servitude. 

3.  To  acknowledge  the  offspring  if  the  character  of  its  origin 
lould  not  prevent  it. 

4.  In  all  cases  to  support  the  offspring. 

Art.  469.  The  ascendants,  guardians  of  persons  or  property,  mas- 
rs,  patrons,  teachers,  and  any  other  persons  whatsoever,  who,  taking 
Ivantage  of  their  authority  or  trust,  cooperate  as  accomplices  in 
te  perpetration  of  the  crimes  included  in  the  four  preceding  chap- 
rs,  shall  be  punished  as  principals  therein. 

Teachers,  or  those  charged  in  any  manner  whatsoever  with  the 
iucation  or  management  of  the  young,  shall,  furthermore,  be  con- 
jmned  to  the  penalty  of  temporary  special  disqualification  in  its 
aximum  degree  to  perpetual  special  disqualification. 
Art.  470.  Those  included  in  the  preceding  article,  and  any  others 
hatsoever,  guilty  of  the  corruption  of  minors  in  the  interest  of  a 
iird  person,  shall  be  punished  with  the  penalties  of  interdiction  in 
te  right  to  exercise  guardianship  and  to  be  members  of  the  family 
mncil. 
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Title  X. — Crimes  against  honor. 
Chapter  I. — Calumny. 

Art.  471.  Calumny  is  the  false  imputation  of  a  crime  of  those  sub- 
ject to  prosecution  at  the  instance  of  the  Government  (de  oficio). 

Art.  472.  Calumny  put  into  writing  and  made  public  shall  be  pun- 
ished with  the  penalties  of  prision  correctional  in  its  minimum  and 
medium  degrees  and  a  fine  of  from  1,250  to  12,500  pesetas  if  a  grave 
crime  be  charged,  and  with  those  of  arresto  mayor  and  a  fine  of  from 
625  to  6,250  pesetas  if  the  crime  charged  be  less  grave. 

Art.  473.  When  the  calumny  is  not  made  public  and  put  into  writ- 
ing it  shall  be  punished — 

1.  With  the  penalty  of  arresto  mayor  in  its  maximum  degree  and  a 
fine  of  from  625  to  6,250  pesetas,  if  a  grave  crime  be  charged. 

2.  With  that  of  arresto  mayor  in  its  minimum  degree  and  a  fine  of 
from  325  to  3,250  pesetas,  if  a  less  grave  crime  be  charged. 

Art.  474.  A  person  accused  of  calumny  shall  be  exempt  from  all 
punishment  if  he  shall  prove  the  criminal  act  charged. 

The  sentence  establishing  the  calumny  shall  be  published  in  the 
official  periodicals  if  the  calumniated  person  should  request  it. 

Chapter  II. — Contumely. 

^  Art.  475.  Contumely  includes  every  expression  pronounced  or  ac- 
tion executed  with  a  view  to  dishonoring  or  holding  up  to  contempt 
another  person. 
Art.  476.  The  following  are  grave  acts  of  contumely : 

1.  The  imputation  of  a  crime  of  those  subject  to  prosecution  at  the 
instance  of  the  Government  (de  oficio). 

2.  That  of  a  vice  or  a  lack  of  morality  the  consequence  of  which 
might  considerably  damage  the  fame,  credit,  or  interest  of  the  person 
offended. 

3.  Acts  of  contumely  which  by  their  nature,  occasion,  or  circum- 
stance are  ignominious  in  public  opinion. 

4.  Those  which  reasonably  deserve  the  classification  of  grave  acts 
in  view  of  the  condition,  dignity,  and  personal  circumstances  of  the 
offended  party  and  the  offender. 

Art.  477.  Grave  acts  of  contumelv  put  into  writing  and  made  pub- 
lic shall  be  punished  with  the  penalties  of  banishment  in  its  medium 
to  its  maximum  degree  and  a  nne  of  from  625  to  6,250  pesetas. 

If  said  circumstances  should  not  be  attendant  they  shall  be  pun- 
ished with  the  penalties  of  banishment  in  its  minimum  to  its  meaium 
degree  and  a  fine  of  from  325  to  3,250  pesetas. 

Art.  478.  Slight  acts  of  contumely  shall  be  punished  with  the  pen- 
alties of  arresto  mayor  in  its  minimum  degree  and  a  fine  of  from 
325  to  3,250  pesetas,  if  they  are  in  writing  and  should  be  made  public. 

If  these  circumstances  are  not  attendant  they  shall  be  punished  as 
misdemeanors. 

Art.  479.  A  person  charged  with  acts  of  contumely  shall  not  be 
allowed  to  furnish  evidence  tending  to  prove  the  truth  of  his  imputa- 
tions, unless  they  shall  have  been  directed  at  public  officers  about 
matters  concerning  the  performance  of  their  duties. 

In  such  case  the  defendant  shall  be  acquitted  if  he  prove  the  truth 
of  his  imputations. 
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Chares  III. — General  provision*. 

Irt.  480.  The  crime  of  calumny  or  contumely  may  be  committed 
b  only  openly,  but  by  means  of  allegories,  caricatures,  emblems,  or 
usions. 

Slrt.  481.  Calumny  and  contumely  shall  be  considered  as  having 
m  committed  in  writing  and  made  public  when  they  are  circulated 
•ough  the  medium  of  printed,  lithographed,  or  engraved  papers,  by 
icards  or  lampoons  posted  in  public  places,  or  by  manuscript  com- 
inicated  to  more  than  ten  persons. 

4lrt.  482.  Any  person  accused  of  the  crime  of  calumny  or  con- 
nely,  covert  or  equivocal,  who  shall  refuse  to  furnish  the  court 
th  a  satisfactory  explanation  thereof,  shall  be  punished  as  guilty 
open  calumny  or  contumely. 

Art.  483.  The  editors  or  printers  of  newspapers  in  which  the  cal- 
mies  or  contumelies  may  nave  been  published,  shall  insert  therein, 
thin  the  period  fixed  by  law,  or,  in  the  absence  thereof,  by  the 
irt,  the  apology  or  the  condemnatory  sentence,  if  the  offended  party 
ould  so  require. 

Art.  484.  An  action  for  calumny  or  contumelv  may  be  brought  by 
b  ascendants,  descendants,  spouses,  and  brothers  of  the  deceased 
■ended  party,  provided  the  calumny  or  contumely  reflects  on  them, 
d  in  any  case  by  the  heir. 

Art.  485.  The  action  for  calumny  or  contumely  shall  also  be  proper 
len  they  should  have  been  committed  by  means  of  publications  in  a 
reign  country. 

Art.  486.  No  one  can  institute  an  action  for  calumny  or  contumely 
mmitted  in  judicial  proceedings  without  the  previous  permission 
the  judge  or  tribunal  having  cognizance  thereof. 
No  one  shall  be  punished  for  calumny  or  contumelv  unless  on  com- 
aint  of  the  offended  party,  except  when  the  offense  is  directed 
ainst  the  public  authority,  corporations,  or  determined  classes  in 
e  State,  and  in  the  cases  prescribed  in  Chapter  V  of  Title  III  of 
is  book. 

A  person  guilty  of  calumny  or  contumely  against  individuals  shall 
relieved  from  the  penalty  imposed  by  the  pardon  of  the  offended 
rty. 

For  the  purposes  of  this  article  the  sovereigns  and  princes  of  friendly 
allied  nations,  their  diplomatic  agents,  and  foreigners  with  a  public 
aracter,  that,  according  to  treaties,  should  be  included  in  this  pro- 
sion,  shall  be  considered  as  authorities. 

A  special  initiative  of  the  government  must  precede  any  action 
lating  to  the  cases  mentioned  in  the  foregoing  paragraph. 

Title  XI. — Crimes  against  the  civil  status  of  persons. 

baiter  I. — Fictitious  representations  of  childbirth  and  usurpation 

of  civil  status. 

Art.  487.  Fictitious  representations  of  childbirth  and  the  substitu- 
>n  of  one  child  for  another  shall  be  punished  with  the  penalties  of 
•esidio  mayor  and  a  fine  of  from  625  to  6,250  pesetas. 
The  same  punishments  shall  be  imposed  on  any  person  who  should 
de  or  expose  a  legitimate  child  with  the  intent  to  make  him  lose  his 
vil  status. 
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Abt.  488.  The  physician  or  public  official  who,  in  taking  advantage 
of  his  profession  or  office,  should  cooperate  in  the  commission  of  any 
of  the  crimes  mentioned  in  the  foregoing  article  shall  incur  the  same 
penalties,  and,  furthermore,  that  of  temporary  special  disqualification. 

Abt.  489.  He  who  shall  usurp  the  civil  status  of  another  shall  be 
punished  with  the  penalty  of  presidio  mayor. 

Charter  II. — Celebration  of  illegal  marriages. 

Art.  490.  Any  person  who  shall  contract  a  second  or  subsequent 
marriage  without  the  prior  marriage  being  lawfully  dissolved,  shall 
be  punished  with  the  penalty  of  prision  mayor. 

Art.  491.  He  who,  notwithstanding  the  existence  of  an  impedi- 
ment for  which  no  dispensation  can  be  had,  shall  contract  a  marriage, 
shall  be  punished  with  the  penalty  of  prision  correccional  in  its 
medium  and  maximum  degrees. 

Art.  492.  He  who  shall  contract  a  marriage,  notwithstanding  the 
existence  of  an  impediment  for  which  dispensation  could  be  had,  shall 
be  punished  with  a  fine  of  from  325  to  3,250  pesetas. 

If  through  his  own  fault  he  shall  not,  after  dispensation  within  the 

geriod  fixed  by  the  court,  have  caused  the  marriage  to  be  validated, 
e  shall  be  punished  with  the  penalty  of  vrision  correccional  in  its 
medium  and  maximum  degrees,  from  which  penalty  he  shall  be 
released  when  the  marriage  is  made  valid. 

Art.  493.  He  who  shall  cause,  through  surprise  or  deceit,  a  parish 

Eriest  to  take  part  in  the  celebration  of  an  illegal  marriage,  valid, 
owever,  under  the  provisions  of  the  church,  shall  be  punished  with 
the  penalty  of  prision  correccional. 

If  he  should  have  caused  him  to  take  part  through  violence  or  in- 
timidation, he  shall  be  punished  with  that  of  prision  menor. 

Abt.  494.  Any  minor  who  shall  contract  a  marriage  without  the 
consent  of  his  or  her  parents,  or  of  the  persons  who  for  such  purposes 
stand  in  their  stead,  shall  be  punished  with  prision  correccional  m  its 
minimum  and  medium  degrees. 

The  culprit  shall  be  pardoned  as  soon  as  the  parents  or  persons 
referred  to  in  the  foregoing  paragraph  approve  the  marriage  con- 
tracted. 

Art.  495.  The  widow  who  shall  many  before  three  hundred  and 
one  days  have  elapsed  from  the  death  of  her  husband,  or  before  she  is 
confined,  if  she  were  pregnant  at  the  time  of  his  death,  shall  incur  the 
penalties  of  arresto  mayor  and  a  fine  of  from  125  to  1,250  pesetas. 

The  same  penalty  shall  be  incurred  by  a  woman  whose  marriage 
should  have  been  declared  null  and  void  if  she  should  marry  before 
her  confinement  or  before  three  hundred  and  one  days  have  elapsed 
from  her  legal  separation. 

Art.  496.  He  who,  without  previous  dispensation,  shall  contract  a 
marriage  with  one  of  his  adopted  children  or  descendants  shall  be 
punished  with  the  penalty  of  arresto  mayor. 

Abt.  497,  The  guardian  who,  before  the  judicial  approval  of  his 
accounts,  should  contract  a  marriage  with  or  should  give  his  consent 
to  his  children  or  descendants  contracting  it  with  the  person  whose 
wardship  he  should  have  or  should  have  had,  unless  the  father  of  the 
latter  should  have  duly  authorized  such  marriage,  shall  be  punished 
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th  the  penalties  of  prision  correccional  in  its  medium  and  maximum 

gree  and  a  fine  of  from  325  to  3,250  pesetas. 

Art.  498.  The  ecclesiastical  or  civil  authority  who  shall  perform  a 

arriage  forbidden  by  law,  or  in  regard  to  which  there  is  any  impedi- 

ant  which  can  not  De  removed  by  dispensation,  shall  be  punished 

th  the  penalty  of  suspension  in  its  medium  ana  maximum  degrees 

id  a  fine  of  from  625  to  6,250  pesetas. 

If  the  impediment  could  be  removed  by  dispensation  the  penalties 

all  be  those  of  banishment  in  its  minimum  degree  and  a  fine  of  from 

5  to  3,250  pesetas. 

Art.  499.  In  all  the  cases  of  this  chapter  the  person  who  contracted 

arriage  by  deceit  shall  be  adjudgea  to  enaow,  according  to  his 

cans,  the  woman  who  contracted  the  marriage  in  good  faith. 

Title  XII. — Crimes  against  liberty  and  security. 

Chapter  I. — Unlawful  detentions. 

Art.  500.  Any  private  person  who  shall  lock  up  or  detain  another, 
'  in  any  way  deprive  him  of  his  liberty,  reserving  the  provisions  of 
tide  502,  shall  be  punished  with  the  penalty  of  prision  mayor. 
He  who  shall  furnish  a  place  for  the  commission  of  the  crime  shall 
cur  the  same  penalty. 

If  the  culprit  should  release  the  person  locked  up  or  detained 
[thin  three  days  after  his  detention  had  commenced,  without  ob- 
ining  the  object  he  had  in  view  and  without  the  commencement 
1  criminal  proceedings,  the  penalty  shall  be  prision  correccional  in 
3  minimum  and  medium  degrees  and  a  fine  of  from  325  to  3,250 
jsetas. 

Art.  501.  The  crime  referred  to  in  the  preceding  article  shall  be 
inished  with  the  penalty  of  reclusion  temporal — 

1.  If  the  imprisonment  or  detention  should  have  lasted  more  than 
renty  days. 

2.  If  it  should  have  been  committed  by  the  false  assumption  of 
iblic  authority. 

3.  If  grave  physical  injuries  should  have  been  inflicted  on  the  per- 
n  imprisoned  or  detained  or  if  he  should  have  been  threatened  with 
>ath. 

Art.  502.  Any  person  who,  cases  permitted  by  law  being  excepted, 
Lall  without  sufficient  reason  apprenend  or  detain  a  person  in  order 
turn  him  over  to  the  authorities,  shall  be  punished  with  the  penal- 
as  of  arresto  menor  and  a  fine  of  from  325  to  3,250  pesetas. 
This  article  is  not  applicable  to  those  apprehending  the  slaves  or 
rfs  of  others,  who  are  fugitives,  in  order  to  deliver  them  to  their 
asters  or  the  authorities,  in  the  cases  prescribed  in  the  regulations, 
•ovided  that  the  delivery  be  made  within  the  term  of  seventy-two 
>urs  after  the  capture. 

Fugitives  shall  be  considered  those  of  whose  flight  notice  shall  have 
>en  given  by  their  masters  or  patrons  to  the  local  authorities,  by 
lblication  in  the  newspapers,  or  that  are  found  three  leagues  away 
om  the  farms  upon  which  they  were  employed,  without  a  permit 
om  their  master,  manager,  or  overseer  or  with  a  permit  whose  term 
I  license  had  already  expired. 


Digitized  by  VjOOQIC 


PENAL  CODE.  705 

Chapter  H. — The  abduction  of  infants. 

Art.  503.  The  abduction  of  a  child  under  7  years  of  age  shall  be 
punished  with  the  penalty  of  cadena  temporal. 

Art.  504.  The  same  penalty  shall  be  incurred  by  any  person  who, 
being  in  charge  of  the  person  of  a  minor,  shall  not  deliver  him  to  his 

Barents  or  guardians  or  give  a  satisfactory  explanation  concerning 
is  disappearance. 

Art.  505.  He  who  shall  induce  a  minor,  but  over  the  age  of  7,  to 
abandon  the  house  of  his  parents,  guardians,  or  persons  in  charge  of 
him,  shall  be  punished  with  the  penalties  of  arresto  mayor  and  a  fine 
of  from  325  to  3,250  pesetas. 

Chapter  III. — The  abandonment  of  children. 

Art.  506.  He  who  shall  abandon  a  child  under  7  years  of  age  shall 
be  punished  with  the  penalties  of  arresto  mayor  and  a  fine  of  from 
325  to  3,250  pesetas. 

If  on  account  of  the  circumstances  of  the  abandonment  the  death 
of  a  child  is  caused,  the  culprit  shall  be  punished  with  the  penalty  of 
prision  correccional  in  its  medium  and  maximum  degrees. 

If  the  child's  life  should  have  only  been  endangered,  the  punish- 
ment shall  also  be  that  of  prision  correctional,  but  in  its  minimum 
and  medium  degrees. 

The  provisions  of  the  two  foregoing  paragraphs  must  be  considered 
without  prejudice  to  the  punishment  of  the  deed  as  may  be  proper  if 
it  should  constitute  a  graver  crime. 

Art.  507.  He  who  being  intrusted  with  the  rearing  or  education 
of  a  minor  should  place  him  in  charge  of  any  public  institution  or  of 
another  person,  without  the  assent  of  the  person  who  had  confided 
said  minor  to  him,  or  of  the  public  authorities  in  his  absence,  shall  be 
punished  with  a  fine  of  from  325  to  3,250  pesetas. 

Chapter  IV. — Provision  common  to  the  three  preceding  chapters. 

Art.  508.  He  who  shall  unlawfully  detain  another  person  or  abduct 
a  child  under  the  age  of  7  years,  and  should  not  give  an  account  of 
his  whereabouts,  or  should  not  give  evidence  of  having  set  him  free, 
shall  be  punished  with  the  penalty  of  cadena  temporal  in  its  maxi- 
mum degree  to  cadena  perpetua. 

He  who  shall  abandon  an  infant  under  7  years  of  age  shall  incur 
the  same  penalty,  if  he  does  not  give  evidence  that  he  abandoned 
the  infant  without  committing  another  crime. 

Chapter  V. — Forcible  entry  of  dwellings. 

Art.  509.  Any  private  individual  who  shall  enter  another's  dwell- 
ing against  the  will  of  the  tenant  thereof  shall  be  punished  with 
arresto  mayor  and  a  fine  of  from  325  to  3,250  pesetas. 

If  the  deed  were  committed  with  violence  or  intimidation,  the  pen- 
alties shall  be  prision  correccional  in  its  medium  and  maximum 
degrees  and  a  fine  of  from  325  to  3,250  pesetas. 
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Art.  510.  The  provisions  of  the  foregoing  article  are  not  appli- 
ible  to  a  person  who  enters  another's  dwelling  in  order  to  avoid  a 
rave  injury  to  himself,  to  the  tenants,  or  to  a  third  person;  nor  to 
im  who  should  enter  the  same  in  order  to  render  some  service  to 
umanity  or  justice. 

Art.  511.  The  provisions  of  this  chapter  are  not  applicable  to 
if6s,  taverns,  inns,  and  other  public  houses  while  they  are  open. 

Chapter  VI. — Threats  and  acts  of  compulsion. 

Art.  512.  He  who  shall  threaten  another  or  his  family  with  regard 
)  their  persons,  honor,  or  property  with  an  injury  amounting  to  a 
rime  shall  be  punished — 

1.  With  the  penalty  next  lower  in  degree  than  that  prescribed  by 
iw  for  the  crime  with  which  the  person  is  threatened,  if  the  threat 
iould  have  been  made  by  exacting  a  sum  of  money  or  imposing 
)me  other  condition,  even  though  not  illegal,  provided  the  culprit 
ttained  his  purpose.  If  the  purpose  were  not  attained,  with  the  pen- 
lty  lower  by  two  degrees. 

The  penalty  shall  be  imposed  in  its  maximum  degree  if  the  threats 
iould  be  made  in  writing  or  through  the  medium  of  an  emissary. 

2.  With  the  penalties  of  arresto  mayor  and  a  fine  of  from  325  to 
,250  pesetas,  it  the  threat  should  have  been  unconditional. 

Art.  513.  Threats  of  an  injury  not  constituting  a  crime,  made  in 
le  manner  mentioned  in  No.  1  of  the  foregoing  article,  shall  be  pun- 
died  with  the  penalty  of  arresto  mayor. 

Art.  514.  In  all  the  cases  of  the  two  foregoing  articles  the  person 
laking  the  threat  may  also  be  sentenced  to  give  security  not  to  offend 
le  person  threatened,  and  in  default  thereof  to  the  penalty  of  ban- 
ihment. 

Art.  515.  Any  person  who,  without  lawful  authorization,  shall 
ith  violence  prevent  another  from  doing  what  is  not  prohibited  by 
iw,  or  shall  compel  him  to  do  what  he  does  not  wish,  whether  just  or 
njust,  shall  be  punished  with  the  penalties  of  arresto  mayor  and  a 
ne  of  from  325  to  3,250  pesetas. 

Art.  516.  He  who  with  violence  shall  appropriate  a  thing  belong- 
ig  to  his  debtor  in  order  to  pay  himself  t Herewith  shall  be  punished 
rith  the  penalties  of  arresto  mayor  in  its  minimum  degree  and  a  fine 
quivalent  to  the  value  of  the  thing,  but  in  no  case  lower  than  325 
esetas. 

Chapter  VII. — Discovery  and  revelation  of  secrets. 

Art.  517.  He  who  in  order  to  discover  another's  secrets  shall  take 
ossession  of  his  papers  or  letters  and  divulge  such  secrets,  shall  be 
unished  with  the  penalties  of  prision  correccional  in  its  minimum 
nd  medium  degrees  and  a  fine  of  from  325  to  3,250  pesetas. 

If  he  does  not  disclose  them  the  penalties  shall  be  arresto  mayor 
nd  a  fine  of  from  325  to  3,250  pesetas. 

This  provision  is  not  applicable  to  husbands,  parents,  guardians,  or 
ersons  acting  in  their  stead  with  regard  to  papers  or  letters  belong- 
lg  to  their  wivos,  children,  or  minors  under  their  custody. 
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Art.  518.  The  manager,  clerk,  or  servant  who  in  such  capacity 
may  be  informed  of  his  employer's  secrets,  and  shall  divulge  them, 
shall  be  punished  with  the  penalties  of  arresto  mayor  and  a  fine  of 
from  325  to  3,250  pesetas. 

Art.  519.  The  manager,  employee,  or  laborer  in  a  factory  or  other 
industrial  concern  who,  to  the  prejudice  of  the  owner's  interests,  shall 
disclose  the  secrets  of  his  industry,  shall  be  punished  with  the  penal- 
ties of  prision  correctional  in  its  minimum  and  medium  degrees  and 
a  fine  of  from  325  to  3,250  pesetas. 

Title  XIII. — Crimes  against  fropertt. 

Chaffer  I. — Robbery. 

Art.  520.  Those  who,  with  intent  of  profiting  thereby,  shall  take 
possession  of  the  personal  property  of  another  with  violence  or  in- 
timidation of  the  person  or  by  employing  force  with  regard  to  the 
personal  property,  are  guilty  of  the  crime  of  robbery. 

Art.  521.  A  person  guilty  of  robbery  with  violence  or  intimidation 
of  theperson  snail  be  punished : 

1.  With  the  penalty  of  cadena  perpetua  to  death  if  on  account  or 
on  the  occasion  of  the  robbery  there  results  homicide. 

2.  With  the  penalty  of  cadena  temporal  in  its  medium  degree  to 
cadena  verpetua,  if  the  robbery  should  be  accompanied  by  violation 
or  mutilation  caused  purposely,  or  if  on  account  or  on  the  occasion  of 
the  robbery  any  of  the  injuries  punished  in  No.  1  of  article  429 
should  be  inflicted,  or  should  the  robbed  person  be  detained  for  ran- 
som or  for  more  than  one  day. 

3.  With  the  penalty  of  cadena  temporal  if  on  the  same  account  or 
occasion  some  of  the  injuries  punished  in  No.  2  of  the  article  men- 
tioned in  the  foregoing  number  should  be  inflicted. 

4.  With  the  penalty  of  jrresidio  mayor  in  its  medium  decree  to 
cadena  temporal  in  its  minimum  degree  if  the  violence  or  intimida- 
tion that  should  have  attended  the  robbery  were  of  a  gravity  mani- 
festly unnecessary  for  its  execution ;  or  if  in  the  perpetration  of  the 
crime  injuries  of  the  kind  mentioned  in  Nos.  3  and  4  of  said  article 
429  should  have  been  inflicted  by  the  delinquents  upon  persons  not 
responsible  for  the  crime. 

5.  With  the  penalty  of  prisidio  correctional  to  presidio  mayor  in 
its  medium  degree  in  other  cases. 

Art.  522.  If  the  crimes  referred  to  in  Nos.  3,  4?  and  5  of  the  fore- 
going article  should  have  been  committed  in  an  uninhabited  place  and 
by  a  gang,  or  by  attacking  a  moving  train,  or  by  entering  passenger 
compartments,  or  by  surprising  passengers  in  any  manner  whatsoever 
within  the  cars,  the  penalty  shall  be  imposed  on  the  culprits  in  the 
maximum  degree. 

Upon  the  chief  of  the  gang,  if  it  should  be  wholly  or  partially 
armed,  there  shall  be  imposed,  in  the  same  cases,  the  penalty  next 
higher. 

Art.  523.  A  gang  exists  if  more  than  three  armed  malefactors 
unite  in  the  robbery. 

The  malefactors  present  at  the  commission  of  a  robbery  in  an  unin- 
habited place  and  by  a  gang  shall  be  punished  as  principals  in  any  of 
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ie  outrages  committed  by  the  gang  if  there  is  no  evidence  that  they 
ideavored  to  prevent  them. 

The  malefactor  who  habitually  travels  with  the  gang  shall  be  pre- 
imed  to  have  been  present  at  all  the  attempts  committed  by  it, 
aless  there  be  proof  to  the  contrary. 

Art.  524.  The  attempt  and  frustrated  crime  of  robbery,  committed 
ith  the  crime  mentioned  in  No.  1  of  article  521,  shall  be  punished 
ith  the  penalty  of  cadena  temporal  in  its  maximum  degree  to  cadena 
vrpetua,  unless  the  homicide  committed  should  deserve  a  higher 
snalty  according  to  the  provisions  of  this  code. 
Art.  525.  He  who  in  order  to  defraud  another  should  force  him  by 
olence  or  intimidation  to  sign,  execute,  or  deliver  a  public  instru- 
ent  or  document  shall  be  punished  as  guilty  of  robbery  with  the 
snalties  respectively  prescribed  in  this  chapter. 
Art.  526.  Those  who  should  with  arms  rob  an  inhabited  house  or 
iiblic  building,  or  one  dedicated  to  religious  worship,  shall  be  pun- 
hed  with  the  penalty  of  presidio  mayor  in  its  medium  degree  to 
idena  temporal  in  its  minimum  degree,  if  the  value  of  the  articles 
lould  exceed  1,250  pesetas  and  the  malefactors  should  have  entered 
ie  house  or  building  where  the  robbery  was  committed,  or  any  of  its 
^pendencies,  by  one  of  the  following  means: 

1.  By  wrongful  entry.0 

2.  By  breaking  through  a  wall,  ceiling,  or  floor,  or  by  forcing  a 
x>r  or  window. 

3.  By  making  use  of  false  keys,  picklocks,  or  other  similar  instru- 
ents. 

4.  By  breaking  open  doors,  wardrobes,  etc.,  coffers,  or  any  other 
;nd  of  furniture,  or  locked  or  sealed  objects,  or  by  taking  the  same 
vay  to  be  broken  or  forced  open  outside  the  place  of  robbery. 

5.  By  making  use  of  fictitious  names  or  simulation  of  authority. 
If  the  malefactors  should  not  carry  arms,  and  the  extent  of  the  rob- 
»ry  should  exceed  1,250  pesetas,  the  penalty  next  lower  shall  be 
iposed. 

The  same  rule  shall  be  observed  if  the  malefactors  do  carry  arms 
it  the  extent  of  the  robbery  does  not  exceed  1,250  pesetas. 
If  they  do  not  carry  arms,  nor  does  the  extent  of  the  robbery 
:ceed  1,250  pesetas,  the  penalty  prescribed  in  the  two  preceding 
iragraphs  shall  be  imposed  on  the  culprits  in  its  minimum  degree. 
Art.  527.  If  the  crimes  referred  to  in  the  foregoing  articles  should 
ive  been  committed  in  an  uninhabited  place  and  by  a  gang,  or  if 
ie  property  robbed  should  have  been  articles  dedicated  to  religious  « 
orship,  the  penalty  shall  be  imposed  on  the  culprits  in  its  maximum 
?gree. 

Art.  528.  Any  lodging  that  shall  constitute  the  dwelling  place  of 
ie  or  more  persons  shall  be  considered  an  inhabited  house,  even 
they  should  be  accidentally  absent  therefrom  when  the  robbery 
kes  place. 

As  dependencies  of  an  inhabited  house  or  public  building,  or  one 
idicated  to  religious  worship,  shall  be  considered :  Its  courts,  corrals, 
tops,  granaries,  mows,  stables,  stalls,  and  other  divisions  or  inclo- 
ires   contiguous  to  the  building,  having  interior   communication  . 
lerewith,  so  that  the  whole  constitutes  one  entire  place. 

•  See  article  10,  No.  23. 
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The  orchards  and  other  grounds  destined  to  the  cultivation  and 
products  of  the  soil  shall  not  be  included  in  the  foregoing  paragraph, 
even  if  they  are  fenced  in,  adjoin  the  building  and  have  interior 
communication  therewith. 

Art.  529.  If  the  robbery  referred  to  in  article  526  should  have  been 
committed  in  a  dependency  of  an  inhabited  house,  public  building,  or 
one  dedicated  to  religious  worship,  by  means  of  the  culprits  entering 
the  same  by  climbing  an  exterior  wall,  and  should  have  been  limited 
to  the  taking,  of  nutritious  grains,  products,  or  wood,  and  the  value 
of  the  things  robbed  should  not  exceed  75  pesetas,  there  shall  be 
imposed  on  the  culprits  the  penalty  of  arresto  mayor  in  its  medium 
degree  to  prision  correctional  in  its  minimum  degree. 

Art.  530.  The  robbery  committed  in  an  uninhabited  place,  or  in  a 
building  that  is  not  one  of  those  mentioned  in  the  first  paragraph  of 
article  526  if  the  value  of  the  objects  robbed  should  exceed  1,250 
pesetas,  shall  be  punished  with  the  penalty  of  presidio  correctional 
in  its  medium  and  maximum  degrees,  provided  that  any  of  the  follow- 
ing circumstances  be  attendant: 

1.  Wrongful  entry. 

2.  The  breaking  of  walls,  roofs,  or  floors,  the  forcing  of  outer  doors 
or  windows. 

3.  Having  made  use  of  false  keys,  picklocks,  or  other  similar  instru- 
ments to  enter  the  place  of  the  roboery. 

4.  The  forcing  or  doors,  wardrobes,  etc.,  coffers,  or  any  other  kind 
of  furniture,  or  locked  or  sealed  objects. 

5.  The  removal  of  the  locked  or  sealed  objects  referred  to  in  the 
preceding  paragraph,  even  though  they  be  broken  into  outside  the 
place  of  the  robbery. 

If  the  value  of  the  objects  robbed  does  not  exceed  1,250  pesetas, 
the  penalty  next  lower  shall  be  imposed. 

Art.  531.  In  the  cases  of  the  preceding  article,  a  robbery  not  in- 
volving a  value  of  more  than  75  pesetas  shall  be  punished  with 
arresto  mayor  in  its  medium  and  maximum  degrees. 

If  the  things  robbed  were  of  those  mentioned  in  article  529,  the 
penalty  next  lower  shall  be  imposed. 

Art.  532.  The  robbery  referred  to  in  articles  529,  530,  and  531, 
shall  be  punished  with  the  penalty  next  higher  if  the  culprit  were 
a  recidivist  two  or  more  times. 

Art.  533.  He  who  shall  have  in  his  possession  picklocks  or  other 
tools  specially  designed  to  commit  the  crime  of  robbery,  and  shall  not 
give  satisfactory  explanation  as  to  the  manner  he  acquired  or  kept 
them,  shall  be  punished  with  the  penalty  of  arresto  mayor  in  its  maxi- 
mum degree  to  presidio  correctional  in  its  minimum  degree. 

The  same  penalty  shall  be  incurred  by  those  who  manufacture  said 
tools.  If  they  be  locksmiths,  the  penalty  of  presidio  correctional  in 
its  medium  and  maximum  degrees  shall  be  imposed. 

Art. 534.  The  following  are  considered  as  false  keys: 

1.  The  tools  referred  to  in  the  preceding  article. 

2.  True  keys  stolen  from  the  owner. 

3.  Any  others  not  used  by  the  owner  in  opening  the  lock  the  crimi- 
nal may  have  tampered  with. 
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Chapter  TL.— Theft. 

Art.  535.  The  following  are  guilty  of  theft : 

1.  Those  who  with  intent  of  gain  and  without  violence  or  intimida- 
ion  against  the  person  or  force  against  things  shall  take  another's 
ersonal  property  without  the  owner's  consent. 

2.  Those  who  finding  something  lost  and,  knowing  who  its  owner 
5,  appropriate  it  with  the  intent  of  profit. 

3.  Those  committing  damage  to  property,  who  remove  or  utilize 
ie  result  or  the  object  of  the  damage  so  caused,  except  in  the  cases 
rovided  for  in  Nos.  1, 2,  and  3  of  article  615 ;  No.  1  of  article  618  and 
rticles  619,  621,  and  626. 

Art.  536.  Those  guilty  of  theft  shall  be  punished : 

1.  With  the  penalty  of  presidio  correctional  in  its  medium  and 
laximum  degrees,  if  the  value  of  the  stolen  property  should  exceed 
,250  pesetas. 

2.  With  the  penalty  of  presidio  correctional  in  its  minimum  and 
ledium  degrees,  should  it  not  exceed  6,250  pesetas  and  be  more  than 
,250. 

3.  With  arresto  mayor  in  its  medium  degree  to  presidio  correc- 
ional  in  its  minimum  degree,  should  it  not  exceed  1,250  pesetas  and 
e  more  than  250  pesetas. 

4.  With  arresto  mayor  to  its  fullest  extent,  should  it  be  more  than 
5  but  not  exceed  250  pesetas. 

5.  With  arresto  mayor  in  its  minimum  and  medium  degrees,  if  it 
hould  not  exceed  25  pesetas,  or  even  though  it  should  exceed  said 
mount,  if  the  theft  is  of  nutritious  grains,  fruits,  or  wood,  provided 
i  does  not  exceed  50  pesetas. 

Art.  537.  The  following  shall  also  be  punished  with  the  penalty  of 
rresto  mayor  in  its  minimum  and  medium  degrees : 

He  who  shall  enter  an  inclosed  estate  or  a  place  where  trespass  is 
Drbidden,  to  hunt  or  fish,  employing  violence  or  intimidation  against 
tie  person  or  force  against  things. 

He  who  under  the  same  conditions  shall  hunt  or  fish  on  an  estate 
r  fields  without  the  permission  of  the  owner,  employing  means  for- 
idden  by  the  ordinances. 

If  the  circumstances  mentioned  in  the  two  foregoing  paragraphs 
liall  occur  simultaneously,  the  culprit  shall  be  punished  with  the 
enalty  of  arresto  mayor  in  its  maximum  degree. 

Art.  538.  The  theft  shall  be  punished  with  penalties  next  higher  in 
egree  than  those  respectively  prescribed  in  the  two  preceding 
rticles — 

1.  If  the  stolen  objects  were  things  dedicated  to  worship  or  if  the 
eed  were  committed  during  a  religious  ceremony  or  in  an  edifice 
edicated  to  the  celebration  thereof. 

2.  If  the  thief  were  a  domestic  or  if  the  deed  were  committed 
irough  a  gross  breach  of  trust. 

3.  If  the  culprit  were  a  recidivist  two  or  more  times. 

hapter  III. — Appropriation  of  slaves  belonging  to  others  and  fight 

of  slaves. 

This  chapter  includes  articles  539  to  544,  which  are  not  applicable, 
iavery  having  been  abolished  in  Cuba  by  the  law  of  February  13, 
B80,  and  "  patronage  "  by  the  royal  decree  of  October  7. 1886, 
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Chapter  IV. — Usurpation* 

Art.  545.  Whosoever  with  violence  or  intimidation  against  persons 
shall  occupy  any  real  property  or  usurp  a  property  right  of  another 
shall  incur,  in  addition  to  the  penalties  which  he  may  have  incurred 
for  the  violences  committed  by  him,  a  fine  of  from  50  to  100  per  cent 
of  the  profit  he  may  have  derived  therefrom,  never  being  less  than 
325  pesetas. 

Should  it  not  be  possible  to  estimate  said  profit,  a  fine  of  from  325 
to  3,250  pesetas  shall  be  imposed. 

Art.  546.  Whosoever  shall  alter  boundaries  or  landmarks  of  towns 
or  estates  or  any  other  marks  intended  to  fix  the  limits  of  adjoining 
estates,  shall  be  punished  with  a  fine  of  from  50  to  100  per  cent  of  the 
profit  he  may  have  derived  or  might  have  been  able  to  derive  there- 
from. 

Should  it  be  impossible  to  estimate  said  profit,  a  fine  of  from  325 
to  3,250  pesetas  shall  be  imposed  upon  him. 

Chapter  V. — Frauds. 
Section  I. — Absconding  and  criminal  failure  and  insolvency. 

Art.  547.  He  who  shall  abscond  with  his  property  for  the  purpose 
of  defrauding  his  creditors  shall  be  punished  with  the  penalty  of 
presidio  mayor,  if  he  were  a  merchant,  and  otherwise  with  that  of 
presidio  correcciondl  in  its  maximum  degree  to  presidio  mayor  in  its 
medium  degree. 

Art.  548.  The  bankrupt  merchant  who  should  be  declared  guilty 
of  fraudulent  insolvency  in  accordance  with  the  Code  of  Commerce, 
shall  be  punished  with  the  penalty  of  presidio  correccional  in  its 
maximum  degree  to  presidio  mayor  in  its  medium  degree. 

Art.  549.  The  bankrupt  mercnant  who  should  be  declared  guilty 
of  culpable  insolvency  through  any  of  the  causes  mentioned  in  article 
1005  of  the  Code  of  Commerce,  shall  incur  the  penalty  of  prision 
correccional  in  its  minimum  and  medium  degrees. 

Bankrupt  merchants  who  should  not  have  kept  books  of  account 
in  the  manner  and  with  all  the  requisites  prescribed  in  the  second 
section  of  Title  II,  Book  I,  of  the  Code  of  Commerce,  if,  owing  to 
the  defects  and  omissions  therein,  prejudice  should  have  resulted  to 
a  third  person,  and  those  who  should  not  have  declared  themselves 
in  bankruptcy  within  the  period  and  in  the  manner  prescribed  in 
article  1017  of  said  code,  shall  be  punished  with  the  penalty  of 
arresto  mayor. 

Art.  550.  In  the  cases  of  the  two  preceding  articles,  if  the  loss 
occasioned  to  the  creditors  should  not  reach  10  per  cent  of  the  respec- 
tive credits,  the  penalties  next  lower  than  those  prescribed  in  said 
articles  shall  be  imposed  upon  the  bankrupt. 

If  the  loss  should  exceed  50  per  cent,  the  penalties  prescribed  in 
the  said  articles  shall  be  imposea  in  their  maximum  degrees. 

Art.  551.  The  penalties  prescribed  in  the  three  preceding  articles 
are  applicable  to  merchants,  even  if  not  registered,  if  they  are  habit- 
ually engaged  in  trade. 

Art.  552.  Those  who  shall  commit  any  of  the  acts  mentioned  in 
article  1010  of  the  Code  of  Commerce  shall  be  punished  as  accom- 
plices in  the  crime  of  fraudulent  insolvency. 
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Art.  553.  The  bankrupt  not  a  merchant  whose  insolvency  should 
i  the  result,  in  whole  or  in  part,  of  any  of  the  following  causes,  shall 
cur  the  penalty  of  arresto  mayor  in  its  maximum  degree  to  prision 
rreceional  in  its  minimum  degree : 

1.  To  have  had  domestic  personal  expenses  in  excess  of  and  out  of 
•oportion  to  his  means,  considering  the  circumstances  of  his  rank 
id  family. 

2.  To  have  lost  in  any  kind  of  games  sums  in  excess  of  what  an 
derly  father  of  family  should  risk  by  way  of  recreation  in  that  sort 
1  entertainment. 

3.  To  have  suffered  losses  in  heavy  bettings,  fictitious  purchases 
id  sales,  or  in  any  other  exchange  transactions  whose  success  de- 
snds  exclusively  on  chance. 

4.  To  have  disposed  of  goods  at  a  notable  loss  whose  purchase  price 
as  still  unpaid. 

5.  To  delay  in  declaring  his  bankruptcy  when  his  liabilities  are 
ree  times  his  assets. 

Art.  554.  The  bankrupt,  not  a  merchant,  whose  insolvency  should 
ive  resulted  in  whole  or  in  part  from  any  of  the  following  acts, 
tall  incur  the  penalty  of  presidio  correctional  in  its  maximum 
igree  to  presidio  mayor  in  its  minimum  degree: 

1.  From  having  included  fictitious  expenses,  losses,  or  debts,  or 
mcealed  properties  or  rights  in  the  statement  of  liabilities,  the 
port  of  his  assets,  or  the  reports  presented  by  him  to  the  judicial 
ithority. 

2.  From  having  appropriated  or  diverted  properties  belonging  to 
hers  which  had  been  placed  on  deposit  with  him  or  given  him  on 
►mmission  or  for  his  management. 

3.  From  having  simulated  the  alienation  or  any  encumbrance  of, 
:operty,  debts,  or  obligations. 

4.  From  having  acquired  properties  for  a  valuable  consideration 
the  name  of  another  person. 

5.  From  having  anticipated,  to  the  prejudice  of  creditors,  payments 
)t  due  until  a  period  alter  the  declaration  of  bankruptcy. 

6.  From  having  diverted  after  the  declaration  of  bankruptcy 
curities  belonging  to  the  assets. 

Art.  555.  The  provisions  contained  in  article  550  are  applicable  to 
le  two  preceding  articles. 

Art.  556.  The  following  shall  be  punished  as  accomplices  in  the 
ime  of  fraudulent  insolvency  committed  by  a  debtor  not  engaged 
i  commerce  who  shall  perform  any  of  the  following  acts : 

1.  Enter  into  an  understanding  with  the  bankrupt  who  is  not  a 
erchant  in  order  to  create  a  fictitious  liability  as  against  him,  or  to 
icrease  any  liability  of  his,  or  to  alter  its  character  or  date,  for  the 
lrpose  of  obtaining  preference  in  fraud  of  the  other  creditors,  even 
lough  this  should  take  place  before  the  declaration  of  bankruptcy. 

2.  Assist  the  bankrupt  who  is  not  a  merchant  in  the  concealment  or 
mveyance  of  his  property. 

3.  Conceal  from  the  trustees  of  the  bankrupt  who  is  not  a  merchant 
te  existence  of  property  belonging  to  him  which  was  in  the  posses- 
on  of  the  culprit,  or  delivered  to  the  bankrupt  instead  of  to  said 
nstees. 

4.  Make  private  agreements  with  the  bankrupt  who  is  not  a  mer- 
iant  in  fraud  of  other  creditors. 
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Art.  557.  The  penalties  prescribed  in  this  chapter  shall  be  imposed 
in  their  maximum  to  their  minimum  degrees  upon  the  bankrupt  who 
is  or  is  not  a  merchant  who  should  not  restore  any  deposit  made  with 
him  under  stress  or  necessity  (deposito  miserable  6  necesario). 

Section  II. — Swindles  and  other  false  pretenses. 

Art.  558.  A  person  who  shall  defraud  another  in  the  substance, 
quantity,  or  quality  of  things  he  may  deliver  to  him  by  virtue  of  an 
obligation  shall  be  punished : 

1.  With  the  penalty  of  arresto  mayor  in  its  minimum  and  medium 
degrees,  if  the  fraud  should  not  exceed  250  pesetas  in  amount. 

2.  With  that  of  arresto  mayor  in  its  medium  degree  to  presidio 
correccional  in  its  minimum  degree  if  it  should  exceed  250  pesetas 
and  not  be  more  than  6,250  pesetas. 

3.  With  that  of  presidio  correccional  in  its  minimum  and  medium 
degrees  if  it  should  exceed  6,250  pesetas. 

Art.  559.  The  following  shall  incur  the  penalties  of  the  preceding 
article : 

1.  He  who  shall  defraud  others  by  using  a  fictitious  name,  by  as- 
suming fictitious  power,  influence,  or  attributes,  or  by  pretending  to 
possess  imaginary  property,  credit,  commission,  enterprises,  or  busi- 
ness, or  by  using  any  other  similar  deceit  that  is  not  one  of  those 
mentioned  in  the  following  cases. 

2.  The  silversmiths  and  jewelers  who  shall  commit  a  fraud  by  alter- 
ing the  quality,  alloy,  or  weight  of  articles  pertaining  to  their  art  or 
commerce. 

3.  The  traders  who  shall  defraud  others  by  using  short  weights  or 
measures  in  the  sale  of  the  objects  of  their  traffic. 

4.  Those  who  shall  commit  a  fraud  under  the  false  pretext  of  hav- 
ing had  to  pay  an  unlawful  gratuity  to  public  employees,  without 
prejudice  to  the  action  for  calumny  pertaining  to  the  latter. 

The  penalties  shall  be  imposed  in  their  maximum  degrees  on  the 
persons  mentioned  in  the  three  preceding  numbers. 

5.  Those  who,  to  the  prejudice  of  another,  shall  appropriate  or 
misapply  any  money,  goods,  or  any  kind  of  personal  property  which 
they  may  have  received  as  a  deposit  on  commission,  administration, 
or  in  any  other  character  producing  the  obligation  to  deliver  or  re- 
turn the  same,  or  who  shall  deny  having  received  it. 

The  penalties  shall  be  imposed  in  their  maximum  degrees  in  case  of 
deposits  made  under  stress  or  necessity. 

6.  Those  who  shall  commit  any  fraud  by  taking  advantage  of 
another's  signature  in  blank  and  by  means  thereof  filling  up  any 
document  to  his  prejudice,  or  that  of  a  third  person. 

7.  Those  who  shall  commit  fraud  by  causing  another  to  subscribe  a 
document  by  the  use  of  deceit. 

8.  Those  who  shall  employ  fraud  in  gambling  in  order  to  insure 
winning. 

9.  Those  who  shall  commit  fraud  by  withdrawing,  concealing,  or 
destroying,  in  whole  or  in  part,  any  process,  record,  document,  or  any 
other  paper  of  any  character  whatsoever. 

If  the  same  crime  should  be  committed  without  the  intent  to  de- 
fraud, a  fine  of  from  325  to  3,250  pesetas  shall  be  imp^***  ™  the 
author. 
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Art.  560.  The  crimes  referred  to  in  the  three  preceding  numbers 
tiall  be  punished  with  the  penalty  respectively  higher  by  one  degree, 
E  the  culprits  should  be  two  or  more  times  recidivists  in  the  same  or 

similar  kind  of  crime. 

Art.  561.  He  who,  pretending  to  be  the  owner  of  real  property, 
hould  convey,  rent,  encumber,  or  pledge  it,  shall  be  punished  with 
tie  penalty  of  arresto  mayor  in  its  minimum  and  medium  degrees, 
nd  a  fine  of  from  an  amount  equal  up  to  three  times  the  amount  of 
tie  loss  he  may  have  caused. 

The  same  penalty  shall  be  incurred  by  the  person  who  shall  dispose 
f  any  property  as  free  and  clear  knowing  it  to  be  encumbered. 

Art.  562.  The  following  shall  incur  the  penalties  prescribed  in  the 
oregoing  article : 

1.  The  owner  of  any  personal  property  who  shall  abstract  it  from 
tie  person  who  has  it  legitimately  in  his  possession  to  the  prejudice 
f  the  same  or  of  a  third  person. 

2.  He  who  shall  execute  a  fictitious  contract  to  the  prejudice  of 
nother. 

Art.  563.  Those  who  shall  commit  any  fraud  with  regard  to  lit- 
rary  or  industrial  property  shall  also  incur  the  penalties  prescribed 
a  article  561. 

Art.  564.  A  person  who,  by  taking  advantage  of  the  inexperience 
r  passions  of  a  minor,  should  induce  him  to  execute  to  his  prejudice 
ny  obligation,  discharge,  or  transfer  of  property  rights,  in  consid- 
ration  of  a  loan  of  money,  a  credit,  or  other  personal  property, 
whether  the  loan  clearly  appears  or  is  clothed  in  another  form,  shall 
e  punished  with  the  penalties  of  arresto  mayor  and  a  fine  of  from  10 
o  50  per  cent  of  the  amount  of  the  obligation  incurred  by  the  minor. 

Art.  565.  He  who  shall  defraud  or  prejudice  another  by  employing 
ny  deceit  not  specified  in  the  preceding  articles  of  this  section,  shall 
e  punished  with  a  fine  of  an  amount  equal  up  to  one  double  that  of 
tie  loss  occasioned,  and  in  case  of  a  repetition,  with  a  fine  of  double 
tie  amount,  and  arresto  mayor  in  its  medium  to  its  maximum  degree. 

Chapter  VI. — Plots  to  alter  the  prices  of  things. 

Art.  566.  Those  who  shall  request  for  a  gift  or  promise  in  consid- 
ration  of  not  taking  part  in  a  public  auction,  and  those  who  shall 
ttempt  to  keep  away  any  bidders  therefrom,  by  means  of  threats, 
ifts,  promises,  or  any  other  artifice,  for  the  purpose  of  altering  the 
rice  to  be  obtained  from  the  sale,  shall  be  punished  with  a  fine  of 
rom  10  to  50  per  cent  of  the  value  of  the  things  auctioned,  unless 
tiey  should  have  deserved  a  severer  fine  by  reason  of  the  threats  or 
ther  means  employed. 

Art.  567.  Those  who  wrongfully  combine  to  enhance  or  lower  the 
rice  of  labor  or  regulate  its  conditions  wrongfully,  provided  such 
ambulation  has  begun  to  be  carried  into  effect,  shall  be  punished  with 
tie  penalty  of  arresto  mayor. 

This  penalty  shall  be  imposed  in  its  maximum  degree  on  the  lead- 
rs  and  promoters  of  the  combination,  and  on  those  who  shall  employ 
iolence  or  threats  to  insure  its  success,  unless  they  deserve  a  higher 
enalty  by  reason  thereof. 

Art.  568.  Persons  who,  by  spreading  false  rumors,  or  by  using  any 
ther  artifice,  should  succeed  in  altering  the  natural  prices  resulting 
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from  free  competition  in  merchandise,  stocks,  public  or  private  securi- 
ties, or  any  other  things  which  may  be  the  subjects  of  trade,  shall 
be  punished  with  the  penalties  of  arresto  mayor  and  a  fine  of  from 
1,250  to  12,500  pesetas. 

Abt.  569.  If  the  fraud  mentioned  in  the  foregoing  article  should 
relate  to  food  stuffs  or  other  objects  of  primary  necessity,  the  penalty 
shall  be  imposed  in  its  maximum  degree. 

For  the  imposition  of  this  penalty  it  shall  suffice  that  the  combina- 
tion should  have  commenced  to  be  carried  out 

Chapter  VII. — Pawnbrokmg  establishments. 

Art.  570.  A  person  who,  being  engaged  in  the  business  of  making 
loans  upon  pledges,  salaries,  or  wages,  shall  not  keep  books  of  ac- 
count and  enter  therein,  without  leaving  blank  spaces  or  interlining, 
the  amounts  loaned,  their  terms  or  interest,  the  names  and  residences 
of  those  who  receive  them,  the  nature,  quality,  and  value  of  the  ar- 
ticles pledged  and  the  other  circumstances  required  by  the  regulations, 
shall  be  punished  with  a  fine  of  from  1,250  pesetas  to  12,500  pesetas. 

Art.  571.  A  pawnbroker  who  shall  not  give  a  receipt  for  the  pledge 
or  security  received  shall  be  punished  witn  a  fine  of  from  double  to 
five  times  its  value. 

Chapter  VIII. — Arson  and  other  malicious  destruction  of  property. 

Art.  572.  The  following  shall  be  punished  with  the  penalty  of 
cadena  temporal  in  its  maximum  degree  to  cadena  verpetua: 

1.  Those  who  shall  set  fire  to  an  arsenal,  dockyard,  warehouse, 
establishment  for  the  manufacture  of  gunpowder  or  military  fire- 
works, park  of  artillery,  archives,  or  general  museum  of  the  State. 

2.  Those  who  shall  set  fire  to  a  moving  passenger  train  or  a  vessel 
away  from  port. 

3.  Those  who  shall  set  fire  in  a  populous  place  to  a  storehouse  con- 
taining inflammables  or  explosives. 

4.  Those  who  shall  set  fire  to  a  theater,  church,  or  other  edifice 
devoted  to  meetings,  if  a  number  of  people  shall  have  gathered 
therein. 

Art.  573.  Those  who  shall  set  fire  to  any  edifice,  farmhouse,  hut, 
shed,  or  vessel  in  port,  with  knowledge  that  one  or  more  persons 
were  within  the  same,  shall  be  punished  with  the  penalty  of  cadena 
temporal  to  cadena  perpetua. 

Ajit.  574.  The  penalty  of  cadena  temporal  shall  be  imposed : 

1.  Upon  those  who  snail  set  fire  to  a  public  edifice,  if  the  damage 
caused  exceeds  6,250  pesetas. 

2.  Upon  those  who  shall  set  fire  to  an  inhabited  house  or  any  edifice 
whatsoever,  in  which  several  persons  habitually  meet,  not  knowing 
whether  or  not  there  were  people  therein,  or  a  moving  freight  train 
if  the  damage  caused  in  said  cases  should  also  exceed  6,250  pesetas. 

Art.  575.  The  following  shall  be  punished  with  the  penalty  of  pre- 
sidio mayor: 

1.  Those  who  shall  commit  any  of  the  crimes  included  in  the  pre- 
ceding article,  if  the  amount  of  the  injury  caused  should  not  exceed 
6,250  pesetas. 
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2.  Those  who  shall  set  fire  to  a  house  not  destined  for  a  dwelling 
>r  meeting  place,  but  in  a  populous  district,  if  the  amount  of  the  dam- 
age caused  should  exceed  0,250  pesetas. 

3.  Those  who  set  fire  to  sugar  mills,  cane  fields,  or  other  similar 
plantations,  if  the  damage  caused  should  exceed  6,250  pesetas. 

Art.  576.  If  the  damage  caused  in  the  cases  of  Nos.  2  and  3  of  the 
foregoing  article  should  not  exceed  6,250  pesetas,  but  should  be  more 
than  650,  there  shall  be  imposed  upon  the  culprit  the  penalty  of  pre- 
ridio  correctional  in  its  medium  and  maximum  degrees. 

If  it  should  not  exceed  650  pesetas  the  penalty  of  presidio  correc- 
tional in  its  minimum  and  medium  degrees  shall  be  imposed. 

Art.  577.  The  following  shall  be  punished  with  the  penalty  of  pre- 
ridio  correctional  in  its  maximum  degree  to  presidio  mayor  in  its 
medium  degree  if  the  damage  caused  shall  exceed  6,250  pesetas : 

1.  Those  who  shall  set  fire  to  an  edifice  used  as  a  dwelling  in  an 
uninhabited  place. 

2.  Those  wno  shall  set  fire  to  grain,  pastures,  woods,  or  plantings. 
Art.  578.  If  the  damage  caused  in  any  of  the  cases  of  the  foregoing 

article  should  exceed  650,  but  not  be  more  than  6,250  pesetas,  the 
penalty  shall  be  that  of  presidio  correctional  in  its  medium  degree  to 
presidio  mayor  in  its  minimum  degree. 

Art.  579.  If  it  should  not  have  amounted  to  650  pesetas,  the  pen- 
alty next  lower  by  one  degree  shall  be  imposed,  provided  fire  should 
have  been  set  to  a  building;  and  that  lower  by  two  degrees  if  it  should 
have  been  set  to  grain,  pasture  lands,  woods,  or  plantings. 

Art.  580.  When,  by  reason  of  having  set  fire*  to  grain,  pasture 
lands,  woods,  or  plantings,  there  should  have  been  danger  of  its 
spreading,  on  account  of  other  properties  being  adjacent  to  those  on 
Sre,  there  shall  be  imposed  a  penalty  higher  by  one  degree  than  that 
prescribed  for  the  crime. 

Art.  581.  Setting  fire  to  things  not  included  in  the  preceding  arti- 
cles shall  be  punished : 

1.  With  the  penalty  of  arresto  mayor  in  its  medium  and  maximum 
degrees,  if  the  damage  caused  did  not  exceed  125  pesetas. 

2.  With  the  penalty  of  arresto  mayor  in  its  maximum  degree  to 
presidio  correctional  in  its  minimum  degree,  if  the  damage  caused 
should  exceed  125  but  not  be  more  than  1,250  pesetas. 

3.  With  that  of  presidio  correctional  in  its  minimum  and  medium 
degrees,  if  the  damage  caused  should  exceed  1,250  and  not  exceed 
5,250  pesetas. 

4.  And  with  that  of  presidio  correctional  in  its  medium  and  maxi- 
mum degrees  if  it  should  exceed  6,250  pesetas. 

Art.  582.  In  case  of  fire  having  been  set  to  huts,  ricks,  or  sheds 
that  are  unoccupied,  or  to  any  other  object  whose  value  does  not 
exceed  625  pesetas,  at  a  time  or  under  circumstances  that  manifestly 
exclude  any  danger  of  its  spreading,  the  culprit  shall  not  incur  the 
penalties  prescribed  in  this  chapter,  but  those  he  may  deserve  for  the 
damage  caused,  in  accordance  with  the  provisions  of  the  following 
chapter. 

Art.  583.  The  following  shall,  respectively,  incur  the  penalties  of 
this  chapter:  Those  who  shall  cause  destruction  of  property  by  the 
sinking  or  stranding  of  a  vessel;  by  causing  an  inundation;  the  explo- 
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sion  of  a  mine  or  steam  engine;  by  removing  rails  from  a  railroad; 
by  changing  maliciously  the  signals  employed  in  the  service  of  the 
latter  for  the  safety  of  moving  trains ;  by  the  destruction  of  telegraph 
wires  and  poles;  and,  in  general,  by  the  employment  of  any  other 
agency  or  medium  of  destruction  as  powerful  as  those  mentioned. 

Art.  584.  A  person  guilty  of  the  burning  or  damage  of  another's 
property  shall  not  be  exempted  from  the  penalties  imposed  in  this 
chapter  even  though  in  order  to  commit  the  crime  he  may  have 
burned  or  damaged  property  of  his  own. 

Art.  585.  If  the  things  set  on  fire  belonged  exclusively  to  the 
incendiary,  there  shall  be  imposed  upon  him  the  penalty  of  arresto 
mayor  in  its  maximum  degree  to  prision  correctional  in  its  minimum 
degree,  if  the  fire  should  either  have  been  caused  with  intent  to 
defraud  the  rights  of  a  third  person  or  to  cause  him  any  prejudice ;  or 
if,  even  without  this  intention,  such  prejudice  had  been  caused  him, 
or  if  the  thing  set  on  fire  should  have  been  a  building  in  a  populous 
spot 

Chapter  IX, — Damage  to  property. 

Art.  586.  Those  who  cause  any  damage  to  property  of  another  not 
specified  in  the  preceding  chapter,  are  guilty  of  injuries  to  property 
and  subject  to  the  penalties  of  this  chapter. 

Art.  587.  Those  shall  be  punished  with  the  penalty  of  prision  cor- 
rectional in  its  minimum  and  medium  degrees  who  shall  cause  dam- 
age toproperty  exceeding  in  amount  6,250  pesetas : 

1.  With  the  intention  of  hindering  the  free  action  of  the  authorities 
or  in  revenge  for  their  decisions,  whether  the  crimes  were  committed 
against  public  employees  or  against  individuals  who  had  assisted  or 
could  assist,  as  witnesses  or  in  any  other  manner,  in  the  enforcement 
or  application  of  the  laws. 

2.  By  introducing  in  any  manner  whatsoever  infection  or  contagion 
among  cattle. 

3.  By  employing  poisonous  or  corrosive  substances. 

4.  By  a  gang  or  in  a  deserted  spot. 

5.  Within  an  office  for  the  keeping  of  archives  or  registry. 

6.  Upon  bridges,  roads,  promenades,  or  other  places  of  common 
public  use. 

7.  By  ruining  of  the  person  injured. 

Art.  588.  He  who,  under  any  of  the  circumstances  mentioned  in 
the  foregoing  article,  shall  cause  damage  exceeding  125  pesetas  but 
not  more  than  6,250  pesetas,  shall  be  punished  with  the  penalty  of 
arresto  mayor. 

Art.  589.  The  burning  or  destruction  of  papers  or  documents,  the 
value  of  which  can  be  estimated,  shall  be  punished  according  to  the 
provisions  of  this  chapter.  If  the  value  can  not  be  estimated,  with 
the  penalties  of  arresto  mayor  in  its  maximum  degree  to  prision  cor- 
rectional in  its  medium  degree  and  a  fine  of  from  625  to  6,250  pesetas. 

The  provisions  of  this  article  are  to  be  considered  as  applicable  if 
the  deed  should  not  constitute  another  graver  crime. 

Art.  590.  The  damage  to  property  not  included  in  the  preceding 
articles,  amounting  to  more  than  125  pesetas,  shall  be  punished  with  a 
fine  of  an  amount  equal  up  to  three  times  that  of  the  damage,  never 
being  less  than  200  pesetas. 
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This  determination  is  not  applicable  to  damages  caused  by  cattle 
and  others,  which  must  be  classed  as  misdemeanors  according  to  the 
provisions  of  Book  III. 

The  provisions  of  this  chapter  shall  only  be  applicable  when  a 
higher  penalty  is  not  proper  for  the  crime  according  to  the  provi- 
sions 01  article  535. 

Chapter  X. — General  provisions. 

Art.  591.  The  following  are  exempt  from  criminal  liability  and 
subject  only  to  civil  liability  for  the  thefts,  frauds,  or  damages  that 
they  may  reciprocally  cause  each  other: 

1.  Spouses,  ascendants,  and  descendants,  or  relations  by  affinity  in 
the  same  line. 

2.  The  widowed  spouse,  with  regard  to  the  things  belonging  to  the 
deceased  spouse  while  they  have  not  passed  into  the  possession  of 
another. 

3.  Brothers  and  brothers-in-law,  if  they  live  together. 

The  exceptions  of  this  article  are  not  applicable  to  any  strangers 
who  shall  share  in  the  offense. 

Title  XI. — Reckless  negligence. 

Art.  592.  He  who  shall  execute  through  reckless  negligence  an  act 
that,  if  done  with  malice,  would  constitute  a  grave  crime,  shall  be 
punished  with  the  penalty  of  arresto  mayor  in  its  maximum  degree  to 
vrision  eorreccional  in  its  minimum  degree,  and  with  arresto  mayor 
m  its  minimum  and  medium  degrees  if  it  shall  constitute  a  less  grave 
crime. 

He  who,  in  violation  of  the  regulations,  shall  commit  a  crime 
through  simple  imprudence  or  negligence,  shall  incur  the  penalty  of 
arresto  mayor  in  its  medium  and  maximum  degrees. 

In  the  application  of  these  penalties  the  courts  shall  proceed  ac- 
cording to  tneir  discretion,  without  being  subject  to  the  rules  pre- 
scribed in  article  80. 

The  provisions  of  this  article  shall  not  be  applicable  if  the  penalty 

Erescribed  for  the  crime  is  equal  to  or  less  than  those  contained  in  the 
rst  paragraph  thereof,  in  which  case  the  courts  shall  apply  the  next 
one  thereto  in  the  degree  which  they  may  consider  proper. 

Book  ITL— MISDEMEANORS  AND  THEIR  PENALTIES. 

Title  I. — Misdemeanors  against  public  order. 

Art.  593.  Whosoever  shall  throw  stones  at  or  soil  statues  or  paint- 
ings, or  cause  any  damage  whatsoever  to  the  streets,  parks,  gardens, 
or  promenades  or  appliances  for  public  lighting,  or  to  objects  ot 
adornment  or  of  public  untility  or  amusement,  even  though  belonging 
to  individuals,  shall  be  punished  with  a  fine  of  from  double  to  four 
times  the  amount  of  the  damage  caused,  if  the  act  itself  should  not, 
on  account  of  its  gravity,  be  included  in  Book  II  of  this  code. 

The  same  penalty  shall  be  incurred  by  those  who  in  any  manner 
whatsoever  shall  violate  rules  concerning  the  embellishment  of  cities. 

Art.  694.  The  following  shall  be  punished  with  the  penalty  of 
arrest  of  from  one  to  ten  days  and  a  fine  of  from  15  to  125  pesetas: 
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1.  Those  who  shall  disturb  acts  of  worship,  or  offend  the  religious 
sentiments  of  those  attending  the  same,  in  any  manner  not  foreseen 
in  Section  HI,  Chapter  II  of  Book  II  of  this  code. 

2.  Those  who  by  exhibiting  prints  or  engravings  or  by  means  of 
other  acts  shall  offend  against  good  morals  and  customs  without  com- 
mitting a  crime. 

Aet.  595.  Those  who,  within  towns  or  in  a  public  or  frequented 
place,  shall  discharge  firearms,  rockets,  petards,  or  other  projectiles 
that  may  cause  alarm  or  peril,  shall  be  punished  with  the  penalty  of 
arrest  of  from  one  to  five  days  and  a  fine  of  from  15  to  125  pesetas. 

Art.  596.  The  following  shall  be  punished  with  penalties  of  from 
one  to  fifteen  days  and  a  fine  of  from  70  to  200  pesetas: 

1.  Those  who  shall  lightly  disturb  order  at  the  sessions  of  a 
superior  or  inferior  court,  on  the  occasion  of  public  acts,  spectacles, 
solemnities,  or  at  largely  attended  meetings. 

2.  The  subordinates  of  the  civil  branch  of  the  administration  who 
shall  not  observe  the  proper  respect  and  submission  due  their  supe- 
riors, when  a  higher  penalty  should  not  be  prescribed  in  this  code  or 
in  other  laws. 

Art.  597.  The  following  shall  be  punished  with  a  fine  of  from  15 
to  125  pesetas  and  censure: 

1.  Those  who  shall  institute  or  take  an  active  part  in  "  callithum- 
pian  concerts  "  or  other  tumultuous  meetings,  thereby  offending  any 
person  or  disturbing  public  tranquillity. 

2.  Those  who  in  rounds,  or  other  nocturnal  revelries  shall,  without 
committing  a  crime,  disturb  public  order. 

3.  Those  who  shall  cause  disturbance  or  scandal  through  their 
drunkenness. 

4.  Those  who,  without  being  included  in  other  provisions  of  this 
code,  shall  lightly  disturb  public  order  by  using  means  that  naturally 
would  produce  alarm  or  disturbance. 

5.  Those  who  shall  lack  in  the  respect  and  consideration  due  to  the 
authorities,  or  shall  disobey  them  lightly,  by  failing  to  comply  with 
the  special  orders  that  they  may  give  them,  provided  such  want  of 
respect  or  disobedience  should  not  constitute  a  crime. 

6.  Those  who  shall  offend  the  agents  of  the  authorities  in  the  exer- 
cise of  their  functions  in  a  manner  not  constituting  a  crime,  and  like- 
wise those  who  shall  disobey  them  on  similar  occasions. 

7.  Those  who  shall  not  give  the  authorities  such  aid  as  they  may 
call  for  in  cases  of  crime,  fire,  shipwreck,  inundation,  or  other  calam- 
ity, should  they  have  been  able  to  do  so  without  damage  or  personal 
risk. 

Art.  598.  Those  who  shall  conceal  their  true  names,  residence, 
status,  or  place  of  domicile,  either  from  the  authorities  or  from  any 
public  official  who  should  ask  it  by  virtue  of  his  office,  shall  be  pun- 
ished with  a  fine  of  from  70  to  200  pesetas. 

Art.  599.  The  following  shall  be  punished  with  a  fine  of  from  15 
to  125pesetas: 

1.  Those  who  shall  practice  a  profession  that  requires  a  diploma, 
without  possessing  one.  • 

2.  Those  who,  m  violation  of  the  orders  of  the  authorities,  shall 
appear  in  public  wearing  masks  at  a  time  when  it  is  not  permitted  to 
do  so. 

3.  Those  who  carry  arms  without  permission  to  do  so. 

75270— H.  Doc.  1484,  60-2,  pt  2 T 
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itlb  II. — Misdemeanors  against  public  interest  and  the  govern- 
ment OF  TOWNS.* 

Art.  600.  The  following  shall  be  punished  with  penalties  of  from 
ne  to  ten  days  of  arrest  or  a  fine  of  from  15  to  125  pesetas: 

1.  Those  who  shall  refuse  to  receive  lawful  money  in  payment. 

2.  Those  who,  having  received  in  good  faith  counterfeit  money, 
mil  spend  it  in  a  sum  less  than  325  pesetas  and  more  than  70  after 
nowing  of  its  falsity. 

3.  The  traders  or  vendors  who  shall  keep  measures  or  weights  art- 
jlly  contrived  to  defraud,  or  who  in  any  manner  whatsoever  shall 
iolate  the  rules  established  for  the  making  of  standard  weights  and 
leasures  in  the  guild  to  which  they  belong. 

4.  Those  who  shall  defraud  the  public  in  the  sale  of  goods,  whether 
i  quantity  or  quality,  by  any  means  whatsoever  not  expressly 
enalized. 

5.  Traders  or  vendors  in  whose  possession  any  food  stuffs  shall  be 
sized  lacking  in  the  proper  weight,  measure,  or  quality. 

Art.  601.  The  following  shall  be  punished  with  penalties  of  from 
ve  to  fifteen  days  of  arrest  and  a  fine  of  from  70  to  200  pesetas : 

1.  Those  who  shall  spread  false  rumors  or  use  any  other  unlawful 
rtifice  in  order  to  alter  the  natural  price  of  things,  if  the  act  should 
ot  constitute  a  crime. 

2.  Those  who  shall  violate  the  police  rules  tending  to  insure  the 
lpplying  of  towns. 

Art.  602.  Those  who  in  public  places  or  establishments  shall  start 
r  take  part  in  any  kind  of  games  not  for  pure  pastime  and  recreation 
lall  incur  a  fine  of  from  15  to  70  pesetas. 

Art.  603*.  The  following  shall  be  punished  with  a  penalty  of  from 
ve  to  fifteen  (b'vs  of  arrest  and  a  fine  of  from  70  to  200  pesetas  in 
ises  not  included  in  Book  II : 

1.  Pharmacists  who  shall  dispense  medicines  of  bad  quality. 

2.  The  owners  or  persons  in  charge  of  eating  houses,  confectionery 
ores,  bakeries,  or  other  similar  establishments  who  shall  sell  or 
irve  adulterated  or  altered  drinks  or  articles  of  food  injurious  to 
ealth,  or  who  shall  not  observe  in  the  use  and  care  of  vessels,  meas- 
res,  and  utensils  the  established  rules  or  ordinary  precautions,  when 
le  act  does  not  constitute  a  crime. 

Art.  604.  The  following  shall  be  punished  with  a  fine  of  from  15  to 
)  pesetas  and  censure : 

1.  Those  who  shall  bathe  without  regard  to  the  rules  respecting 
ecency  or  safety  established  by  the  authorities. 

2.  Those  who  shall  violate  the  sanitary  police  regulations  regarding 
restitution. 

3.  Those  who  shall  violate  the  rules  issued  by  the  authorities  at 
mes  of  epidemics  or  contagious  diseases. 

4.  Those  who  shall  violate  the  regulations,  ordinances,  and  procla- 
lations  relating  to  epidemics  among  animals,  the  extinction  of 
►custs,  or  any  other  similar  plague. 

aG.  O.  No.  80,  headquarters  Department  of  Porto  Rico,  Apr.  12,  1900. 

*  See  G.  O.  151,  headquarters  Department  of  Porto  Rico,  Sept.  27,  1899,  and 

D.  87,  Apr.  25,  1900,  pp.  729  and  731. 
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5.  Those  who  shall  violate  the  sanitary  rules  established  by  the 
authorities  regarding  the  carrying  of  corpses  and  their  interment  in 
cases  not  provided  for  in  Book  II. 

6.  Those  who  shall  desecrate  corpses,  cemeteries,  or  places  of  burial 
by  actions  or  deeds  not  constituting  a  crime. 

7.  Those  who  shall  throw  dead  animals,  garbage,  or  refuse  in  the 
streets  and  public  places  where  it  is  forbidden  to  do  so,  or  who  shall 
pollute  fountains  or  watering  places. 

8.  Those  who  shall  violate  the  police  rules  or  proclamations  relating 
to  the  manufacture  of  fetid  and  unhealthy  substances  or  who  shall 
throw  them  in  the  streets. 

9.  Those  who -in  any  other  manner  not  constituting  a  crime  shall 
violate  the  regulations,  ordinances,  or  proclamations  relating  to  public 
sanitation  issued  by  the  authorities  within  the  scope  of  their  powers. 

Art.  605.  The  following  shall  be  punished  with  penalties  of  from 
one  to  five  days  of  arrest  or  a  fine  of  from  15  to  125  pesetas : 

1.  Those  who  shall  give  public  exhibitions  or  hold  any  kind  of 
meetings  whatsoever  without  obtaining  the  proper  license,  or  who 
should  overstep  the  bounds  of  the  permission  granted  them. 

2.  Those  who  shall  open  establishments  of  any  kind  without  the 
license  of  the  authorities,  whenever  it  should  be  necessary. 

Art.  606.  The  following  shall  be  punished  with  penalties  of  from 
one  to  ten  days  of  arrest  and  a  fine  of  from  70  to  200  pesetas : 

1.  Those  who  shall  extinguish  the  public  lights,  or  lights  on  the 
outside  of  buildings,  or  those  over  their  doors  or  stairways. 

2.  Those  who  shall  fail  to  observe  the  rules  established  for  public 
lighting  at  places  where  this  service  is  to  be  furnished  by  individuals. 

Art.  607.  The  following  shall  be  punished  with  the  penalty  of  a 
fine  of  from  15  to  125  pesetas,  or  censure  : 

1.  Physicians  who,  noticing  in  a  person  whom  they  are  attending, 
or  in  a  corpse,  indications  of  poisoning  or  of  some  other  crime,  shall 
not  immediately  notify  the  authorities,  provided  that  in  view  of  the 
circumstances  tney  should  not  have  incurred  a  greater  liability. 

2.  Those  charged  with  the  custody  or  safe-keeping  of  a  lunatic  who 
shall  allow  him  to  wander  through  the  streets  and  public  places  with- 
out proper  surveillance. 

3.  The  owners  of  fierce  and  dangerous  animals  who  shall  let  them 
loose,  or  in  the  way  of  doing  harm. 

4.  Those  who  shall  violate  the  regulations,  ordinances,  or  proclama- 
tions relating  to  public  conveyances. 

5.  Those  who  shall  ride  or  drive  saddle  animals  or  carriages  through 
the  streets,  promenades,  and  other  public  places,  endangering  passers- 
by,  or  in  violation  of  the  ordinances  and  proclamations  relating  to 
good  order. 

6.  Those  who  shall  obstruct  the  sidewalks,  streets,  and  public  places 
by  their  acts  or  with  wares  of  any  kind. 

7.  Those  who  shall  throw  into  the  street  or  a  public  place  water, 
stones,  or  other  objects  which  might  cause  damage  to  persons  or 
things,  provided  that  a  greater  penalty  should  not  be  prescribed  for 
the  deea  on  account  of  its  seriousness  or  character. 

8.  Those  who  keep  in  places  on  the  outside  of  their  dwellings  over- 
hanging the  streets  or  public  way,  objects  that  threaten  to  cause  dam- 
age to  passers-by. 
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Art.  608.  The  following  shall  be  punished  with  a  fine  of  from  15 
to  125  pesetas: 

1.  The  owners  of  eating  houses,  inns,  and  other  establishments  for 
the  reception  of  guests  who  shall  fail  to  give  to  the  authorities  the 
reports  and  information  prescribed  by  the  regulations,  ordinances, 
or  proclamations  at  the  time  and  in  the  manner  prescribed  therein. 

2.  The  domestic  servants,  grooms,  and  employees  who  shall  fail  to 
comply  with  the  provisions  established  by  the  authorities  for  public 
assurance  and  security. 

Art.  609.  The  following  shall  be  punished  with  a  penalty  of  from 
70  to  200  pesetas: 

1.  Those  who  shall  violate  the  rules  established  for  avoiding  the 
spread  of  fire  from  steam  engines,  boilers,  ovens,  stoves,  chimneys, 
or  other  similar  places,  or  who  shall  place  or  construct  said  objects 
in  violation  of  the  regulations,  ordinances,  or  proclamations,  or  who 
shall  fail  to  clean  or  take  care  of  them,  thereby  causing  damage 
of  fire. 

2.  Those  who  in  violation  of  the  orders  of  the  authorities  shall 
neglect  to  repair  buildings  about  to  collapse  or  having  a  bad  appear- 
ance. 

3.  Those  who  shall  violate  the  rules  of  safety  concerning  the  de- 
posit of  any  materials,  the  digging  of  wells  or  excavations. 

4.  Those  who  shall  violate  the  regulations,  ordinances,  or  procla- 
mations of  the  authorities  relating  to  the  manufacture  and  safe- 
keeping of  inflammable  or  corrosive  materials  or  chemical  products 
liable  to  cause  damage. 

Title  III. — Misdemeanors  against  the  person. 

Art.  610.  Those  who  shall  cause  physical  injuries  that  prevent  the 
injured  person  from  working  for  from  one  to  seven  days,  or  make 
medical  attendance  necessary  for  a  similar  period,  shall  be  punished 
with  the  penalty  of  arresto  mayor. 

If  the  offender  should  be  a  son,  pupil,  or  slave  of  the  person  in- 
jured, the  maximum  degree  of  the  penalty  shall  be  imposed,  whatever 
be  the  other  attendant  circumstances. 

Art.  611.  The  following  shall  be  punished  with  a  penalty  of  from 
five  to  fifteen  days  of  arrest  and  censure: 

1.  Those  who  shall  cause  physical  injuries  that  do  not  prevent  the 
person  injured  from  devoting  himself  to  his  customary  labors,  nor 
require  medical  attendance. 

2.  Husbands  who  shall  maltreat  their  wives,  even  though  they  do 
not  cause  them  injuries  of  the  character  mentioned  in  the  foregoing 
paragraph. 

3.  Wives  that  are  disobedient  to  their  husbands,  who  shall  maltreat 
them  bodily,  or  by  speech. 

4.  Spouses  who  shall  cause  a  scandal  by  their  domestic  dissensions 
after  having  been  warned  by  the  authorities,  if  the  deed  should  not 
be  included  in  Book  II  of  this  code. 

5.  Fathers  of  families  who  shall  forsake  their  children  by  not  giv- 
ing them  the  education  corresponding  to  their  condition  in  life,  and 
such  as  their  means  will  permit. 

6.  Guardians,  tutors,  or  persons  in  charge  of  a  minor  under  15 
years  of  age  who  shall  disoDey  the  provisions  regarding  obligatory 
primary  instruction,  or  who  shall  abandon  the  care  of  his  person.  * 
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7.  Sons  of  a  family  who  should  be  lacking  in  the  respect  and  sub- 
mission due  to  their  parents. 

8.  Wards  who  should  commit  the  same  fault  with  regard  to  their 
guardians. 

9.  Those  who  finding  an  abandoned  child  under  7  years  of  age  in 
danger  of  its  life  do  not  turn  it  over  to  the  authorities  or  to  its 
family. 

10.  Those  who  in  the  relinquishment  of  infants  shall  break  the 
rules  or  customs  established  in  their  respective  locality  and  those 
who  shall  fail  to  take  to  a  foundling  asylum  or  safe  place  any  infant 
that  they  shall  find  abandoned. 

11.  Those  who  shall  not  succor  or  help  a  person  whom  they  may 
meet  in  an  uninhabited  place,  wounded  or  in  danger  of  perishing,  if 
they  could  do  so  without  their  own  detriment,  unless  such  omission 
should  constitute  a  crime. 

12.  Those  with  regard  to  whom,  in  the  case  of  the  brawl  defined  in 
article  418  of  this  code,  it  shall  appear  that  they  had  used  violence  of 
any  kind  against  the  person  of  tne  one  injured,  provided  that  but 
slight  injuries  were  inflicted  upon  the  latter,  and  that  the  author  were 

.  unknown. 

Art.  612.  The  following  shall  be  punished  with  penalties  of  from 
one  to  five  days  of  arrest,  or  a  fine  of  from  15  to  125  pesetas: 

1.  Those  who  shall  beat  or  bodily  illtreat  another,  or  abuse  him  by 
speech  without  causing  him  any  physical  injury. 

2.  Those  who,  without  being  included  in  other  provisions  of  this 
code,  shall  threaten  another  with  weapons,  or  draw  him  into  a 
quarrel,  unless  in  self-defense. 

3.  Those  who  shall  threaten  another  by  words  and  in  the  heat  of 
anger  with  an  injury  that  would  constitute  a  crime,  and  who  by  their 
subsequent  actions  show  that  they  persisted  in  the  intention  which 
they  gave  utterance  to  in  their  threat,  provided  that,  in  view  of  the 
circumstances  of  the  deed,  it  shall  not  be  included  in  Book  II  of  this 
code. 

4.  Those  who  by  word  of  mouth  threaten  to  cause  another  an  injury 
that  would  not  constitute  a  crime. 

5.  Those  who  shall  cause  another  any  unjust  duress  or  vexation  not 
punished  in  Book  II  of  this  code. 

Art.  613.  The  following  shall  be  punished  with  a  fine  of  from  15 
to  125  pesetas  and  censure : 

1.  The  director  of  a  newspaper  in  which  false  statements  shall  have 
been  made,  should  he  refuse  to  insert  gratis  within  the  term  of  three 
days  the  answer  addressed  to  him  by  the  offended  person  or  by  his 
authorized  representative,  correcting  or  explaining  the  same,  pro- 
vided that  said  rectification,  however,  does  not  exceed  in  length  double 
that  of  the  false  item  or  article. 

In  case  of  the  absence  or  death  of  the  person  offended,  his  children, 
parents,  brothers,  and  heirs  shall  have  the  same  right. 

2.  Those  who,  by  means  of  printing,  lithography,  or  any  other 
means  of  publication,  shall  maliciously  divulge  facts  relating  to  a 
person's  private  life,  that  without  constituting  outrages  should  never- 
theless cause  prejudice  or  serious  trouble  in  the  family  to  whom  the 
report  refers. 

3.  Those  who  shall  lightly  offend  another  by  act  or  word,  if  the 
offended  person  should  complain;  his  pardon  shall  extinguish  the 
penalty. 
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4.  Those  who,  being  called  upon  by  another,  in  order  to  avoid  a 
greater  evil,  should  fail  to  give  the  assistance  requested,  provided  that 
no  prejudice  would  have  resulted  to  them. 

5.  Tnose  who,  through  mere  imprudence  or  negligence,  without 
committing  a  violation  of  the  regulations,  shall  cause  an  injury  which, 
if  done  with  malice,  would  constitute  a  crime  or  misdemeanor. 

Title  IV. — Misdemeanors  against  propertt. 

Art.  614.  Those  who  for  gain  or  lucre  shall  interpret  dreams,  make 
prognostications  or  divinations,  or  take  advantage  of  the  public 
credulity  in  any  other  similar  manner,  shall  be  punished  with  the 
penalty  of  arresto  menor,  if  the  act  should  not  be  punished  in  Book  II 
of  this  code. 

Art.  615.  The  following  shall  be  punished  with  a  penalty  of  from 
one  to  fifteen  days  of  arresto  menor: 

1.  Those  who  shall  trespass  upon  another's  estate  or  fields  to  gather 
fruits  and  eat  them  on  the  spot 

2.  Those  who,  in  the  same  manner,  shall  take  fruits,  grains,  or  other 
products  to  give  them  on  the  spot  to  horses  or  cattle. 

3.  Those  who,  without  the  owner's  permission,  should  trespass  upon 
estates  or  fields  before  the  crops  have  been  completely  removed,  for 
the  purpose  of  utilizing  the  gleanings  or  any  otner  remnants  of  the 
crop. 

4.  Those  who  shall  trespass  upon  the  inclosed  or  fenced  estate  of 
another,  if  trespassing  thereon  were  forbidden  by  a  notice. 

Art.  616.  The  following  shall  be  punished  with  a  fine  of  from  15  to 
125  pesetas: 

1.  Those  who  shall  enter  another's  inclosed  estate  to  hunt  or  fish,  or 
fields  where  trespassing  is  forbidden,  without  the  owner's  permission. 

2.  Those  who  under  any  pretext  or  for  any  reason  whatsoever  shall 
cross  nurseries  or  sown  ground,  with  whatever  intent  or  pretext. 

8.  Those  who  in  hunting  or  fishing  on  public  grounds  or  of  com- 
mon use  shall  employ  any  of  the  means  prohibited  by  any  of  the 
ordinances. 

Art.  617.  A  fine  of  10  pesetas  shall  be  imposed  for  the  simple  act 
of  trespassing  upon  another's  walled  and  fenced  grounds  without  the 
owner's  permission. 

Art.  618.  The  following  shall  be  punished  with  a  fine  of  from  70 
to  200  pesetas : 

1.  Those  who,  while  in  charge  of  carriages,  horses,  or  harmful  ani- 
mals should  commit  any  of  the  excesses  foreseen  in  the  two  foregoing 
articles,  unless  by  reason  of  the  damage  caused  they  should  deserve  a 
higher  penalty. 

2.  Those  who  shall  destroy  or  tear  to  pieces  any  hut,  shed,  hedges, 
fences,  palings,  or  other  protections  to  property. 

3.  Those  who  shall  cause  damage  by  tnrowing  upon  property  stones, 
articles,  or  projectiles  of  any  kind  from  without  the  same. 

Art.  619.°  The  owner  of  cattle  trespassing  upon  another's  estate 
and  causing  damage  exceeding  15  pesetas  shall  be  punished  with  a 
fine  for  each  head  of  cattle : 

1.  Of  from  2  to  5  pesetas  for  horned  cattle. 

2.  Of  from  1  to  3  pesetas  for  horses,  mules,  or  asses. 

°  See  G.  0. 128,  headquarters  Department  of  Porto  Rico,  Aug.  24,  1899,  p.  728. 
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3.  Of  from  50  cfintimos  to  2  pesetas  for  goats,  if  the  estate  were 
planted  with  trees. 

4.  Of  from  an  amount  equal  to  that  of  the  damage  caused  to  one- 
third  more,  for  sheep  or  any  other  kind  of  animals  not  included  in 
the  foregoing  numbers.  The  same  shall  be  observed  if  the  animals 
were  goats  and  there  were  no  trees  on  the  grounds. 

Art.  620.  The  owners  of  the  cattle  mentioned  in  numbers  1,  2,  and 
3  of  the  foregoing  article,  which  should  pass  upon  another's  estate 
without  the  owner's  permission,  without  causing  damage,  or  damage 
less  than  5  pesetas,  shall  incur  a  fine  of  10  centimos  de  pesetas  for 
each  head  of  cattle. 

If  the  estate  were  inclosed,  or  should  contain  vineyards,  olive 
groves,  sown  land,  or  other  plantings,  or  if  there  should  "be  a  relaps- 
ing on*  the  part  of  the  offender,  the  fine  prescribed  in  the  preceding 
article  shall  be  imposed  according  to  the  cases  therein  prescribed. 

Art.  621.  If  the  cattle  should  be  purposely  let  in,  or  stray  in 
through  the  abandonment  or  negligence  of  their  owners  or  herdsmen, 
ttesides  paying  the  fines  mentioned  in  the  preceding  articles,  the  own- 
ers and  herders  in  their  respective  cases  shall  undergo  from  1  to  30 
days  of  arrest,  if  a  greater  penalty  should  not  attach  to  them  as  guilty 
of  theft  or  willful  or  negligent  damage. 

If  they  should  relapse  into  this  offense  for  the  third  time  within  a 
space  of  thirty  days,  they  shall  be  tried  and  punished  as  guilty  of 
theft  or  damage,  according  to  Book  II. 

Abt.  622.  Those  who  should  cause  a  fire  of  any  character  not  penal- 
ized in  Book  II  of  this  Code  shall  be  punished  with  the  penalty  of 
arresto  menor,  or  a  fine  of  from  15  to  325  pesetas. 

Abt.  623.  The  following  shall  be  punished  with  a  fine  of  from  15 
to  70  pesetas: 

1.  Those  who  shall  violate  the  regulations  or  proclamations  relat- 
ing to  good  order  with  regard  to  the  burning  of  stubble  or  other 
vegetation. 

2.  Those  who  shall  violate  the  ordinances  concerning  hunting  and 
fishing. 

Abt.  624.  Those  who  shall  cause  any  damage  in  any  of  the  manners 
specified  in  this  Code,  whose  amount  does  not  exceed  125  pesetas, 
snail  be  punished  with  the  penalty  of  arrest  of  from  1  to  5  days,  or  a 
fine  of  from  15  to  70  pesetas. 

Art.  625.  Those  who  shall  cut  trees  on  another's  estate,  causing 
damage  not  exceeding  125  pesetas,  shall  be  punished  with  a  fine  oi 
from  double  to  four  times  the  amount  of  the  damage  caused ;  and  if 
said  damage  should  not  consist  in  cutting  down  trees,  but  in  cutting 
branches  of  firewood,  the  fine  shall  be  from  an  amount  equal  to 
doable  that  of  the  damage  caused. 

Art.  626.  Those  who  in  making  use  of  waters  belonging  to  others, 
or  in  diverting  them  from  their  course  shall  cause  damage,  the 
amount  of  which  does  not  exceed  125  pesetas,  shall  incur  a  fine  of 
from  double  to  four  times  the  amount  of  the  damage  caused. 

Abt.  627.  Those  who  intentionally  or  through  negligence  or  care- 
lessness shall  cause  *>ny  damage  whatsoever  not  punished  in  this  or 
in  the  preceding  book,  shall  be  punished  with  a  fine  of  from  one-half 
the  amount  of  damage  caused  to  an  equal  amount,  if  it  were  possible 
to  estimate  it,  and  otherwise  with  a  fine  of  from  15  to  200  pesetas.41 

•  See  G.  O.  No.  21.  headquarters  Department  of  Porto  Rico,  Feb.  3,  1000. 
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Title  V. — Provisions  common  to  all  misdemeanors. 

Art.  628.  In  applying  the  penalties  of  this  book  the  courts  shall 
proceed,  according  to  their  judgment,  within  the  limits  of  each  of 
them,  in  view  of  the  circumstances  of  each  case. 

Art.  629.  Accomplices  in  misdemeanors  shall  be  punished  with  the 
same  penalty  as  the  principals,  but  in  its  minimum  degree. 

Art.  630.  The  following  shall  always  be  confiscated : 

1.  The  arms  that  the  offender  may  have  carried  in  causing  any 
damage  or  inflicting  any  injury,  provided  he  displayed  them. 

2.  The  imitated,  adulterated,  or  changed  beverages  or  foodstuffs, 
provided  they  be  noxious  to  health. 

3.  The  counterfeit  money,  or  falsified,  adulterated,  or  damaged 
effects,  given  out  as  lawful  or  good. 

4.  The  foodstuffs  with  regard  to  which  the  public  is  defrauded 
either  in  quantity  or  quality. 

5.  The  ialse  measures  or  weights. 

6.  The  outfits  employed  in  unauthorized  games  of  chance  or  raffles. 

7.  The  articles  used  in  divinations  or  other  similar  frauds. 

Art.  631.  The  courts  shall  order  the  confiscation  of  the  instruments 
and  articles  relating  to  the  misdemeanors  mentioned  in  the  foregoing 
article,  according  to  their  discretion,  in  view  of  the  cases  and  circum- 
stances. 

Art.  632.  When  insolvent  persons  are  punished  with  fines,  they 
shall  be  punished  with  one  day's  arrest  for  every  15  pesetas  for  which 
they  are  liable. 

If  such  liability  should  not  amount  to  15  pesetas,  they  shall,  never- 
theless, be  punished  with  arrest  for  one  day. 

They  shall  also  be  punished  wih  one  day  of  arrest  for  every  15 
pesetas  as  to  the  other  pecuniary  liabilities  in  favor  of  a  third  party. 

Art.  633.  The  provisions  of  tnis  book  neither  exclude  nor  limit  the 
powers  that  by  virtue  of  the  municipal  laws  or  any  other  special  laws 
belong  to  the  officials  of  the  administration  in  issuing  proclamations 
relating  to  police  and  good  order,  and  in  the  administrative  correc- 
tion of  misdemeanors  in  cases  in  which  their  repression  may  have 
been  confided  to  them  by  the  said  laws  and  decrees.0 

FINAL  PROVISION. 

Art.  634.  All  the  general  penal  laws  existing  prior  to  the  promul- 
gation of  this  Code  are  hereby  repealed,  excepting  those  relating  to 
crimes  not  subject  to  its  provisions,  in  accordance  with  the  prescrip- 
tions of  article  7  and  the  royal  decree  of  September  29,  1866,  ordering 
the  observance  of  the  project  of  law  for  the  repression  and  punish- 
ment of  the  slave  trade. 

We  hereby  certify  that  the  foregoing  translation  of  the  Penal  Code 
in  force  in  Cuba  and  Porto  Rico,  is  correct. 

(Signed)  Frank  L.  Joannini, 

Official  Translator, 
Division  of  Customs  and  Insular  Affairs,  War  Department. 
(Signed)  M.  £.  Beall,  Assistant. 

I  hereby  certify  that  Frank  L.  Joannini  is  the  official  translator  of 
the  Division  of  Customs  and  Insular  Affairs  of  the  War  Department. 
(Signed)  Clarence  R.  Edwards, 

Lt.  Col.  47th  Infy.,  U.  S.  V.}  Chief  of  Division. 

•  See  G.  O.  No.  21,  headquarters  Department  of  Porto  Rico.  Feb.  3,  1900. 
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X0DI7ICATI0V8  OF  AKD  ADDITIONS  TO  THE  PENAL  CODE  MADE  BY  THE 
XHJTAEY  GOVERNMENT  OF  PORTO  EICO. 

General  Ordebs,  \  Hdqbs.  Depabtmknt  of  Porto  Rioo, 

No.  109.  J  San  Juan,  July  13,  1889. 

The  United  States  provisional  court,  instituted  by  General  Orders,  No.  88, 
current  series,  these  headquarters,  having  been  vested  with  jurisdiction  over 
cases  arising  in  Porto  Rico  under  United  States  Statutes,  the  following  section 
of  these  Statutes  will  apply  to  this  military  department  (in  addition  to  the  exist- 
ing local  law,  articles  150  and  249,  Penal  Code),  and  are  published  for  the 
information  and  guidance  of  all  concerned : a 

0  0  0*00* 

"  Sec.  5336.  If  two  or  more  persons  (in  any  State  or  Territory)  conspire  to 
overthrow,  put  down,  or  to  destroy  by  force  the  Government  of  the  United 
States,  or  to  levy  war  against  them,  or  to  oppose  by  force  the  authority  thereof, 
or  by  force  to  prevent,  hinder,  or  delay  the  execution  of  any  law  of  the  United 
States,  or  by  force  to  take,  seize,  or  possess  any  property  of  the  United  States 
contrary  to  the  authority  thereof,  each  of  them  shall  be  punished  by  a  fine  of 
not  less  than  five  hundred  dollars  and  not  more  than  five  thousand  dollars,  or 
by  imprisonment,  with  or  without  hard  labor,  for  a  period  of  not  less  than  six 
months  nor  more  than  six  years,  or  by  both  such  fine  and  imprisonment." 
0000000 

"  Sec.  5283.  Every  person  who,  within  the  limits  of  the  United  States,  fits  out 
and  arms,  or  attempts  to  fit  out  and  arm,  or  procures  to  be  fitted  out  and  armed, 
or  knowingly  is  concerned  in  the  furnishing,  fitting  out,  or  arming  of  any  vessel 
with  intent  that  such  vessel  shall  be  employed  in  the  service  of  any  foreign 
prince  or  state,  or  of  any  colony,  district,  or  people,  to  cruise  or  commit  hos- 
tilities against  the  subjects,  citizens,  or  property  of  any  foreign  prince  or  state, 
or  of  any  colony,  district,  or  people  with  whom  the  United  States  are  at  peace, 
or  issues  or  delivers  a  commission  within  the  territory  or  jurisdiction  of  the 
United  States  for  any  vessel  to  the  intent  that  she  may  be  so  employed,  shall  be 
deemed  guilty  of  a  high  misdemeanor,  and  shall  be  fined  not  more  than  ten 
thousand  dollars  and  Imprisoned  not  more  than  three  years;  and  every  such 
vessel,  her  tackle,  apparel,  and  furniture,  together  with  all  materials,  arms, 
ammunition,  and  stores  which  may  have  been  procured  for  the  building  and 
equipment  thereof,  shall  be  forfeited,  one-half  to  the  use  of  the  Informer  and 
the  other  half  to  the  use  of  the  United  States." 

0  0  0  0  0  0  0 

The  following  are  authoritative  opinions  relating  to  the  foregoing  Statutes  : 

"  It  is  also  a  well-established  principle  of  American  law  that  if  a  publication 
be  calculated  to  alienate  the  affection  of  the  people  by  bringing  the  Government 
into  disesteem,  whether  the  expedient  resorted  to  be  ridicule  or  obloquy,  the 
writer  and  publisher  are  punishable ;  and  whether  the  defendant  really  intended 
by  his  publication  to  alienate  the  affection  of  the  people  from  the  Government 
or  not  is  immaterial ;  if  the  publication  be  calculated  to  have  that  effect  it  is 
seditious. 

"  Depredations  by  our  citizens  upon  nations  at  peace  with  the  United  States, 
or  combinations  for  committing  them,  have  at  all  times  been  regarded  by  the 
American  Government  and  people  with  the  greatest  abhorrence. 

"  Military  incursions  by  our  citizens  into  countries  so  situated,  and  the  com- 
mission of  acts  of  violence  on  the  members  thereof,  in  order  to  effect  a  change 
in  its  government,  or  under  any  pretext  whatever,  have,  from  the  commencement 
of  our  Government,  been  held  equally  criminal  on  the  part  of  those  engaged  In 


•  See  arts.  150  and  245  et  seq. 
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them,  and  so  much  deserving  punishment  as  would  be  the  disturbance  of  the 
public  peace  by  the  perpetration  of  similar  acts  within  our  own  territory. 

"  No  individuals  have  a  right  to  hazard  the  peace  of  the  country  or  to  vio- 
late its  laws  upon  vague  notions  of  altering  or  reforming  governments  in  other 
states." 

By  command  of  Brigadier-General  Davis: 

W.  P.  Hall,  Adjutant-GeneraL 

General  Orders,  \  Hdqrs.  Department  of  Porto  Rico, 

No.  128.  J  Ban  Juan,  August  ?4,  1899. 

In  order  to  avoid  as  far  as  possible  the  annoyance  and  damage  caused  by 
stray  animals,  it  is  hereby  ordered — 

1st.  Alcaldes  are  authorized  to  impose  fines  for  the  benefit  of  the  municipal 
treasuries  upon  the  owners  of  stray  animals  found  trespassing  upon  private 
property. 

2nd.  In  the  investigation  of  complaints  of  this  character,  alcaldes  shall  insti- 
tute oral  examinations  of  the  interested  parties  and  their  witnesses.  For  the 
purpose  of  taking  such  evidence  the  alcalde  is  authorized  to  administer  oaths. 
Against  his  decision  there  shall  be  no  appeal. 

3rd.  Fines  imposed  by  alcaldes  pursuant  to  the  foregoing  paragraphs  shall  be 
as  follows: 

For  the  first  offense,  one  ($1)  dollar  per  head. 

For  the  second  offense  within  six  months,  two  ($2)  dollars  per  head. 

For  each  subsequent  offense  within  six  months,  three  ($3)  dollars  per  head. 

4th.  Persons  upon  whom  fines  have  been  imposed  pursuant  to  the  foregoing 
paragraph  who  fail  to  pay  the  same  within  three  days  shall  be  arrested  and 
confined  in  municipal  jail  one  day  for  each  dollar  which  they  may  fail  to  i>ay. 
Owners  of  property  who  suffer  damages  from  stray  animals  may  institute  civil 
action  before  the  proper  court  for  such  damages. 

5th.  A  copy  of  this  order  in  Spanish  and  in  English  shall  be  posted  publicly 
on  the  door  of  every  alcalde's  office,  for  the  information  and  guidance  of  all  con- 
cerned. 

6th.  All  laws  or  orders  in  conflict  with  the  foregoing  provisions  are  hereby 
revoked. 

By  command  of  Brigadier-General  Davis: 

W.  P.  Hall,  Adjutant-General. 

(See  articles  610-321.) 

General  Orders,!  Hdqrs.  Department  of  Porto  Rico, 

No.  129.         /  Son  Juan,  August  24, 1899. 

1.  It  having  come  to  the  notice  of  the  department  commander  that  the  provi- 
sions of  the  penal  code  of  Porto  Rico  for  the  prevention  of  the  crime  of  duel- 
ling4 have  for  some  years  past  been*  disregarded  by  the  authorities  charged 
with  their  enforcement,  and  that  persons  have  been  permitted  to  engage  in  thin 
pernicious  practice  without  official  Interference  or  punishment,  it  Is  hereby 
announced  that  according  to  the  spirit  of  American  law  and  institutions  it  is  a 
serious  offense  to  challenge  another  to  fight  a  duel,  either  by  word  or  letter,  or 
to  be  the  bearer  of  such  challenge,  or  to  endeavor  to  provoke  another  to  send 
a  challenge,  or  to  aid  or  abet  in  provoking  or  inciting  a  duel.  To  act  as  prin- 
cipal in  a  duel,  or  to  participate  in  a  duel  as  a  second,  attending  surgeon,  or 
assistant  to  either  of  the  principals  in  a  duel,  whether  either  principal  is 
Injured  or  not,  is  a  high  misdemeanor. 

2.  Where  one  of  the  parties  to  a  duel  is  killed,  the  survivor  is  guilty  of  mur- 
der, and  all  who  are  present  aiding  and  abetting  in  the  act  are  accomplices. 

3.  In  order  that  there  may  be  no  misunderstanding  regarding  this  matter  in 
future,  it  is  hereby  ordered  that  all  persons  who  participate  in  duels  as  chal- 
lengers, bearers  of  challenges,  or  as  provoking  or  endeavoring  to  provoke  chal- 
lenges to  fight  duels,  shall  be  guilty  of  a  misdemeanor  and  shall  upon  conviction 
thereof  be  punished  by  imprisonment  at  hard  labor  in  jail  for  not  less  than 
three  nor  more  than  six  months. 

4.  All  persons  who  participate  as  principals,  seconds,  surgeons,  or  assistants 
in  duels  where  there  are  no  resulting  wounds  or  injuries  shall  upon  conviction 
thereof  be  punished  by  confinement  at  hard  labor  for  not  less  than  six  months 
nor  more  than  one  year. 


•  See  Arts.  438  et  seq. 
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5.  All  persons  who  participate  in  duels  either  as  principals,  seconds,  surgeons, 
or  assistants,  where  one  of  the  parties  is  wounded,  shall  be  deemed  guilty  of 
assault  with  intent  to  kill  and  upon  conviction  thereof  will  be  punished  by  con- 
finement in  the  penitentiary  at  hard  labor  for  not  less  than  one  year. 

6.  All  persons  participating  in  duels  either  as  principals,  seconds,  surgeons,  or 
assistants,  where  one  of  the  parties  is  killed  or  dies  as  the  result  of  a  wound 
received  in  said  duel,  shall  be  deemed  guilty  (as  principals  or  accomplices)  of 
murder,  and  upon  conviction  thereof  shall  be  punished  accordingly. 

7.  The  district  courts  instituted  by  General  Orders,  No.  114,  current  series, 
these  headquarters,  and  the  United  States  provisional  court  instituted  by  Gen- 
eral Orders,  No.  88,  current  series,  these  headquarters,  shall  have  concurrent 
jurisdiction  over  the  offenses  herein  described.  It  is  hereby  made  the  duty  of 
all  judges  and  officers  connected  with  the  said  courts,  and  of  all  municipal 
judges,  alcaldes,  and  members  of  the  insular  and  municipal  police  forces  of  this 
island  to  give  immediate  information  to  the  nearest  court  having  jurisdiction  of 
any  violation  of  this  order. 

8.  All  laws,  decrees,  or  orders  now  or  heretofore  existing  in  conflict  with  the 
provisions  of  the  foregoing  order  are  hereby  revoked  and  annulled. 

By  command  of  Brigadier-General  Davis: 

W.  P.  Hall,  Adjutant-General. 

General  Orders,  1  Hdqrs.  Department  of  Porto  Rico, 

No.  151.         J  San  Juan,  September  27, 1899. 

The  following  orders  are  published  for  the  information  and  guidance  of  all 
concerned :  ° 

purity  and  wholesomeness  of  foods,  drinks,  drugs,  and  medicines. 

1.  Foods  and  drinks  in  the  meaning  of  this  order  are  all  articles  used  for  food 
or  drink  by  man,  whether  simple  or  compound.  The  term  drug  includes  all 
medicines  used  by  man,  whether  for  internal  or  external  use. 

2.  No  adulterated  articles  of  food  or  drink  shall  be  made  or  sold  in  Porto 
Rico.  Articles  ordinarily  recognized  as  foods,  which  are  really  mixtures,  may 
be  sold  if  marked  with  the  word  " mixture"  or  "compound."  No  diseased, 
decomposed,  offensive,  or  unclean  article  shall  be  used  in  the  manufacture  of 
any  food,  drink,  or  medicine. 

3.  No  person  shall  sell  in  Porto  Rico  any  impure,  diseased,  decayed,  or  un- 
wholesome provisions,  or  any  adulterated  bread,  or  any  food  substance  mixed 
with  a  poisonous  substance. 

4.  No  person,  whether  owner,  manager,  keeper  of,  agent,  bartender,  or  clerk 
in  any  saloon,  restaurant,  boarding  or  eating  house  in  Porto  Rico,  shall  offer  for 
sale  any  food  or  drink  containing  anything  poisonous  or  unwholesome. 

5.  No  person  owning,  renting,  or  leasing  any  stall,  room,  or  stand  where  milk, 
meats,  vegetables,  or  groceries  are  sold  as  food  shall  fail  to  keep  said  room, 
stall,  or  stand  in  a  cleanly  condition,  nor  shall  such  persons  allow  such  milk, 
meats,  vegetables,  or  groceries  to  become  poisonous  or  infected  or  unfit  for  food 
by  reason  of  uncleanly  condition  of  such  stall,  room,  or  stand. 

6.  No  person  shall  offer  for  sale  in  Porto  Rico  any  unwholesome,  watered,  or 
adulterated  milk,  or  milk  produced  from  cows  which  are  visibly  diseased  or  are 
kept  upon  and  fed  on  garbage,  swill,  or  other  deleterious  substances. 

7.  No  person  in  Porto  Rico  shall  sell  any  article  of  food  or  drug  which  is  not 
of  the  nature,  substance,  and  quality  of  the  article  demanded  by  any  purchaser ; 
and  no  person  shall  sell  any  compound  food  or  drug  which  is  not. composed  of 
ingredients  in  accordance  with  the  demand  of  the  purchaser. 

8.  No  person  in  Porto  Rico  shall  substract  from  any  article  of  food  any  part 
of  it,  so  as  to  affect  injuriously  its  quality,  substance,  or  nature;  and  no  person 
shall  sell  any  article  so  altered  without  making  disclosure  of  the  alteration. 

9.  All  drugs  sold  must  be  of  the  standard  quality  and  strength  prescribed  in 
the  Spanish  or  United  States  pharmacopoeias. 

10.  All  compound,  proprietary,  patent,  or  secret  remedies  sold  in  Porto  Rico 
shall  bear  upon  the  bottle,  box,  or  package  an  exact  formula,  stating  the  con- 
stituents of  the  medicine  or  remedy. 

11.  No  pharmacist  not  a  legally  qualified  physician  shall  prescribe  remedies 
for  the  sick.    Every  bottle,  box,  or  package  containing  any  medicine  or  drug 

•  See  arts.  347-350,  353,  and  603.    Further  modified  by  G.  O.  87,  Apr.  25,  1900. 
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shall  be  labeled  with  the  name  of  the  same  and  with  the  name  of  the  physician 
who  wrote  the  prescription.  Pharmacists  shall  not  sell  arsenic,  strychnine,  or 
their  compounds,  or  other  drugs  commonly  known  as  deadly  poisons,  except 
upon  the  prescriptions  of  legally  qualified  physicians.  Before  such  Mile  Is  made 
the  name  of  drug  and  its  quantity,  the  name  of  the  physician  prescribing,  and 
also  the  name  of  the  purchaser  shall  be  entered  in  a  book  especially  kept  for 
the  purpose.  The  purchaser  shall  sign  his  name  in  a  book  below  the  entry 
made  by  the  druggist  Every  bottle,  box,  or  package  containing  a  dangerous 
drug  shall  be  distinctly  labeled  "  Poison,"  and  the  person  shall  be  warned  of  tho 
nature  of  the  article. 

12.  Violation  of  the  provision  of  this  regulation  shall,  upon  conviction,  be 
punished  with  a  fine  of  not  less  than  $10  nor  more  than  $200,  or  imprisonment 
for  not  less  than  five  nor  more  than  ninety  days,  at  the  discretion  of  the  court 

By  command  of  Brigadier-General  Davis: 

W.  P.  Hall,  Adjutant-General. 


General  Ordebs,  \  Hdqrs.  Department  of  Pobto  Rico, 

No.  152.         f  San  Juan,  September  29,  1899. 

Upon  the  recommendation  of  the  judicial  board,  the  following  is  published 
for  the  information  and  guidance  of  all  concerned :  ° 

I.  In  all  cases  wherein  under  the  penal  code  now  in  force  tribunals  of  justice 
may  impose  confinement  as  a  punishment  for  crime  the  several  courts  having 
jurisdiction  to  impose  such  punishment  are  hereby  authorized  to  add  the  impo- 
sition of  hard  labor  to  such  punishment  during  the  term  of  imprisonment  wher- 
ever, in  their  judgment,  the  imposition  of  such  labor  may  be  advisable. 

II.  The  court  shall  include  in  its  sentence  the  designation  of  the  jail  wherein 
the  prisoners  sentenced  for  terms  of  less  than  six  months  shall  serve  their 
imprisonment ;  but  the  place  of  confinement  of  such  prisoners  may  be  changed 
by  the  board  of  prison  control  whenever  the  jail  is  crowded,  or  for  other  good 
cause. 

III.  All  persons  hereafter  sentenced  by  the  U.  S.  provisional  or  insular  courts 
to  imprisonment  for  a  longer  term  than  six  months  as  a  punishment  for  crime 
shall  be  imprisoned  within  the  penitentiary  at  San  Juan,  and  shall  be  subject 
during  such  confinement  to  all  the  rules  and  regulations  of  said  penitentiary. 

IV.  All  laws,  orders,  or  decrees,  or  parts  thereof,  inconsistent  with  the  pro- 
visions of  this  order  are  hereby  repealed. 

By  command  of  Brigadier-General  Davis: 

0.  H.  Heyl, 
Major,  Inspector-General,  U.  S.  A.,  Acting  Adjutant-General. 


General  Orders,  \  Hdqrs.  Department  of  Porto  Rico, 

No.  54.  J  San  Juan,  March  12,  1900. 

I.  The  following  act  of  Congress,  approved  February  7th,  1896,  is  made  locally 
applicable  to  this  department,  and  is  published  for  the  information  and  guid- 
ance of  all  concerned: 

"Any  person  who,  in  any  of  the  Territories  or  the  District  of  Columbia,  shall 
voluntarily  engage  in  a  pugilistic  encounter  between  man  and  man  or  a  fight 
between  a  man  and  a  bull  or  any  other  animal,  for  money  or  for  other  thing  of 
value,  or  for  any  championship,  or  upon  the  result  of  which  any  money  or  any 
thing  of  value  is  bet  or  wagered,  or  to  see  which  any  admission  fee  is  charged, 
either  directly  or  indirectly,  shall  be  deemed  guilty  of  a  felony,  and  upon  con- 
viction shall  be  punished  by  imprisonment  in  the  penitentiary  not  less  than  one 
nor  more  than  five  years. 

"  By  the  term  •  pugilistic  encounter,'  as  used  in  this  bill,  is  meant  any  volun- 
tary fight  by  blows  by  means  of  fists  or  otherwise,  whether  with  or  without 
gloves,  between  two  or  more  men,  for  money  or  for  a  prize  of  any  character,  or 
for  any  other  thing  of  value,  or  for  any  championship,  or  upon  the  result  of 
which  any  money  or  any  thing  of  value  is  bet  or  wagered,  or  to  see  which  any 
admission  fee  is  charged,  either  directly  or  Indirectly." 

II.  The  district  courts  instituted  by  General  Orders,  No.  118,  series  1899, 
these  headquarters,  shall  have  jurisdiction  of  all  violations  of  this  law,  subject 
to  the  limitations  of  General  Orders,  No.  88,  series  of  1899,  these  headquarters. 

By  command  of  Brigadier-General  Davis: 

W.  P.  Hall,  Adjutant-General. 


A 
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0  See  Arts.  105  et  seq. 
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General  Orders,  1  Hdqrb.  Department  of  Porto  Rico, 

No.  87.  /  San  Juan,  April  25,  1900. 

Upon  the  recommendation  of  the  superior  board  of  health,  paragraphs  10,  11, 
and  12,  of  General  Orders,  No.  151,  series  of  1899,  Headquarters  Department  of 
Porto  Rico,  are  hereby  revoked,  and  the  following  substituted  therefor: 

10.  Paragraph  8,  of  article  11,  of  the  Spanish  tariff  law,  in  force  immediately 
prior  to  the  American  occupation  of  Porto  Rico,  prohibited  the  importation  of 
"  pharmaceutical  preparations  or  secret  remedies  of  unknown  composition,  or 
the  formulas  of  which  have  not  been  published."  (Aranceles  de  Aduanas,  Dis- 
ix)sicidn  Undecima,  art  8.)  With  a  view  to  carrying  out  the  provisions  of  this 
former  law,  it  is  hereby  ordered  that  on  and  after  July  1,  1900,  all  proprietary, 
patent,  or  secret  remedies  sold  in  Porto  Rico,  shall  bear  upon  the  bottle,  box, 
or  package  a  number  which  shall  correspond  with  the  number  on  a  duly  at- 
tested formula,  stating  the  constituents  of  the  medicine  or  remedy,  which  for- 
mula must  be  deposited  in  the  archives  of  the  superior  board  of  health  of  Porto 
Rico.  A  fee  of  twenty-five  ($25.00)  dollars  will  be  paid  to  the  superior  board 
of  health  of  Porto  Rico,  for  the  registration  of  each  formula  deposited  under 
the  provisions  of  this  paragraph,  which  money,  after  deducting  the  necessary 
expenses  of  registration,  will  be  turned  into  the  treasury  and  applied  toward  the 
support  of  the  laboratory  of  the  superior  board  of  health. 

11.  No  pharmacist,  not  a  legally  qualified  physician,  shall  prescribe  for  the 
sick.  Every  bottle,  box,  or  package  containing  any  medicine  or  drug,  must, 
when  dispensed,  be  labelled  with  the  name  of  the  same,  or  if  dispensed  on  pre- 
scription, with  the  number  of  the  prescription  and  the  name  of  the  physician 
who  wrote  it,  as  well  as  that  of  the  pharmacist  who  compounded  it.  Phar- 
macists will  file  all  prescriptions  dispensed  by  them,  and  must  not  sell  arsenic, 
strychnine,  or  their  compounds,  or  other  drugs  commonly  known  as  deadly 
poisons,  except  upon  the  prescriptions  of  legally  qualified  physicians.  Before 
such  sale  is  made,  the  name  of  the  drug  and  its  quality,  the  name  of  the  physi- 
cian prescribing  it,  and  also  the  name  of  the  purchaser,  shall  be  entered  in  a 
book  specially  kept  for  the  purpose.  The  purchaser  shall  sign  his  name  in  the 
book  below  the  entry  made  by  the  druggist.  Every  bottle,  box,  or  package  con- 
taining a  dangerous  drug,  shall  be  distinctly  labelled  "  POISON,"  and  the  pur- 
chaser shall  also  be  warned  of  the  nature  of  the  article. 

12.  Violations  of  any  of  the  provisions  of  this  order,  or  of  any  remaining 
provisions  of  General  Orders.  No.  151,  series  of  1899,  these  Headquarters,  shall, 
upon  conviction,  be  punished  by  a  fine  of  not  less  than  ten  (10.00)  dollars,  nor 
more  than  two  hundred  (200.00)  dollars,  or  by  imprisonment  for  not  less  than 
five  nor  more  than  ninety  days,  or  by  both  such  fine  and  imprisonment  at  the 
discretion  of  the  court.  The  district  courts  instituted  by  Geueral  Orders,  No. 
114,  series  of  1899,  these  headquarters,  shall  have  jurisdiction  in  cases  arising 
under  this  order,  subject  to  the  provisions  of  General  Orders,  No.  88,  series  of 
1899,  these  headquarters. 

By  command  of  Brigadier-General  Davis: 

Wm.  E.  Almy, 
Acting  Adjutant-General. 


PENALTIES. 

The  translation  of  legal  words  and  phrases  from  Spanish  into  English  presents 
certain  dinlculties  because  Spanish  and  English  procedure  are  so  different. 
While  both  have  some  features  in  common,  there  are  to  be  found  courts,  officials, 
and  methods  peculiar  to  each  for  which  no  exact  equivalent  can  be  found  in  the 
other  language.  The  translator  must  be  constantly  on  his  guard  against  making 
an  interpretation  of  law.  and  should  never  hesitate  in  a  legal  translation  to 
sacrifice,  what  may  be  called  good  English,  for  fidelity  to  the  original  text.  It 
therefore  becomes  necessary  at  times  to  leave  the  original  expression  untrans- 
lated rather  than  make  a  paraphrase  of  an  expression  for  which  there  is  no 
exact  equivalent. 

This  feature  of  legal  translation  may  be  illustrated  by  calling  attention  to  the 
manner  iu  which  Spanish  law  deals  with  the  subject  of  penalties.  They  are 
divided  into  corporal  {aflictivas) ,  correctional  (correccionales),  and  light 
(leves).  There  are  penalties  common  to  these  three  classes  and  also  accessory 
penalties   (penas  accessories),  fractional  penalties   (penas  fraccionales),  and 
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composite  (compuestas) ,  and  from  these  different  classes  there  have  been 
developed  in  the  penal  code  sixty  degrees  of  penalties. 

The  penalties  aflictivas  or  correccionales  employed  in  the  penal  code,  which 
are  included  in  the  general  scale  of  article  24,  are  comprised  in  one  or  more  of 
the  six  graduated  scales  of  article  90,  formed  for  the  purpose'  of  regulating  the 
Increase  or  reduction  of  certain  penalties  for  crimes  committed,  frustrated,  or 
attempted,  for  complicity  therein,  concealment,  and  for  the  purpose  of  taking 
into  account  aggravating  or  extenuating  circumstances. 

A  simple  penalty  according  to  the  general  scale  would  be,  for  example,  arresto 
mayor,  prisidn  correctional,  or  banishment.  A  double  penalty  is  created  by  the  im- 
position of  two  or  more  simple  penalties — as,  for  example,  arresto  mayor  and  a  fine. 
An  alternative  penalty  leaves  the  imposition  of  one,  two,  or  more  simple  penal- 
ties to  the  discretion  of  the  court — as,  for  example,  arresto  mayor,  banishment, 
or  a  fine.  Fractional  penalties  are  those  which  permit  the  imposition  of  one  or 
two  stated  degrees  of  a  given  penalty  and  even  of  a  certain  portion  or  combina- 
tion of  penalties — as,  for  example,  arresto  mayor  in  its  maximum  degree,  or 
pri8i6n  correctional  in  its  minimum  and  medium  degrees.  At  other  times 
penalties  compuestas  are  imposed,  these  being  two  or  more  penalties  either  to 
their  fullest  extent  or  divided — as,  for  example,  cadena  temporal  to  cadena 
perpetual  or  arresto  mayor  in  its  maximum  degree  to  prisidn  correctional  in  its 
minimum  degree. 

Such  varied  and  multiplied  combinations  of  penalties  have  given  rise  to  what 
may  be  called  nine  scales  and  sixty  degrees  of  penalties,  as  is  shown  in  the 
following  table,  while  the  second  table  shows  the  duration  of  the  penalties  in 
all  their  forms  and  combinations. 

Groups  and  Scales  of  Penalties. 

In  the  first  group  are  included  the  six  scales  of  penalties  given  in  article  00, 
which  are  fundamental  and  necessarily  serve  as  a  basis  and  guide  for  the  rest 

In  the  second  group  are  included  the  penalties  composed  of  two  or  more 
divisible  or  indivisible  penalties,  but  indicated  in  their  full  extent. 

In  the  third  group  are  included  those  composed  of  one  or  two  indivisible 
penalties  and  of  the  maximum  degree  or  of  the  medium  and  maximum  of  a 
divisible  penalty. 

In  the  fourth  group  are  included  the  penalties  formed  with  three  or  more 
degrees  of  two  penalties,  subdividing  them  by  the  same  rule  into  three,  four, 
or  five  degrees. 

In  the  fifth  group  are  included  the  subdivided  penalties  of  three  or  more 
degrees. 

In  the  sixth  group  are  included  the  penalties  formed  of  two  degrees  of  one 
or  two  penalties. 

In  the  seventh  are  included  the  subdivided  penalties  of  two  degrees. 

In  the  eighth  group  are  those  with  but  one  degree. 

In  the  ninth  group  are  included  the  subdivided  penalties  of  one  degree. 

FIRST   GROUP. 

[Graduated    scales    of   article   92    of    the    Code,    and   which    are    therefore    considered 

fundamental.] 

Scale  No.  1. — Death,  cadena  perpetua,  cadena  temporal,  presidio  mayor, 
presidio  correctional,  arresto. 

Scale  No.  2. — Death,  reclusidn  perpetua,  reclusidn  temporal,  prisidn  mayor, 
prisidn  correctional,  arresto. 

Scale  No.  S. — Relegatidn  perpetua,  relegation  temporal,  conflnamiento,  ban- 
ishment, public  censure,  caution. 

Scale  No.  4- — Perpetual  expulsion,  temporal  expulsion,  conflnamiento,  banish- 
ment, public  censure,  caution. 

Scale  No.  5. — Perpetual  absolute  disqualification,  temporary  absolute  dis- 
qualification, suspension  from  public  office,  the  right  of  suffrage  (active  and 
passive),  profession,  or  trade. 

Scale  No.  6. — Perpetual  special  disqualification  for  public  office,  the  right  of 
suffrage  (active  or  passive),  profession,  or  trade;  temporary  special  disquali- 
fication for  public  office,  the  right  of  suffrage  (active  and  passive),  profession, 
or  trade;  suspension  from  public  office,  the  right  of  suffrage  (active  and  pas- 
sive), profession,  and  trade. 
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SECOND  GROUP. 

[Penalties  composed  of  two  or  more  divisible  or  Indivisible  penalties  to  their  fullest 
extent,  which  in  their  reduction  are  governed  by  the  second  rule  of  article  76.] 

Scale  No.  7. — Catena  perpetua  to  death,  cadena  temporal,  preHdio  mayor, 
presidio  correctional. 

Scale  Ho.  8. — Reclusidn  perpetua  to  death,  reclusidn  temporal,  prisidn  mayor, 
prisidn  correccional,  arresto. 

Scale  No.  9. — Cadena  temporal  to  cadena  perpetua,  presidio  mayor,  presidio 
correccional,  arresto. 

Scale  No.  10. — Temporary  absolute  disqualification  to  perpetual  absolute 
disqualification;  temporary  special  disqualification,  suspension  from  public 
office,  the  right  of  suffrage,  active  and  passive,  profession  or  trade. 

Scale  No.  11. — Reclusidn  temporal  to  reclusidn  perpetua,  prisidn  mayor, 
prisidn  correccional,  arresto. 

Scale  No.  12. — Reclusidn  temporal  to  death,  prisidn  mayor,  prisidn  correc- 
cional, arresto. 

THIRD  GROUP. 

[Penalties  composed  of  one  or  two  indivisible  penalties  and  of  the  maximum  degree 
(or  of  the  medium  and  maximum)  of  a  divisible  penalty,  which  in  their  decrease  are 
governed  by  the  third  rule  of  article  74.] 

Scale  No.  13. — Cadena  temporal  in  its  maximum  degree  to  cadena  perpetua; 
presidio  mayor  in  its  maximum  degree  to  cadena  temporal  in  its  medium 
degree;  presidio  correccional  in  its  maximum  degree  to  presidio  mayor  in  its 
medium  degree;  arresto  mayor  in  its  maximum  degree  to  presdio  correccional 
in  its  medium  degree. 

Scale  No.  H. — Cadena  temporal  in  its  maximum  degree  to  death;  presidio 
mayor  in  its  maximum  degree  to  cadena  temporal  in  its  medium  degree. 

(The  decrease  follows  as  in  the  above;  it  is  the  third  case  of  the  demon- 
strative table  of  article  75.) 

Scale  No.  15. — Temporary  absolute  disqualification  in  its  maximum  degree  to 

perpetual  absolute  disqualification;   suspension  from  in  its  maximum 

degree  to  temporary  absolute  disqualification  in  its  medium  degree;  fine  to 
suspension  in  its  medium  degree. 

Scale  No.  16. — Reclusidn  temporal  in  its  maximum  degree  to  death;  prisidn 
mayor  In  its  maximum  degree  to  reclusidn  temporal  in  its  medium  degree; 
prisidn  correccional  in  its  maximum  degree  to  prisidn  mayor  in  its  medium 
degree;  arresto  mayor  in  its  maximum  degree  to  prisidn  correccional  in  its 
medium  degree;  fine  or  arresto  mayor  in  its  medium  degree. 

Scale  No.  17. — Relegacidn  temporal  in  its  maximum  degree  to  relegacidn 
perpetua;  conflnamiento  in  its  maximum  degree  to  relegacidn  temporal  in  its 
medium  degree;  banishment  in  its  maximum  degree  to  conflnamiento  in  its 
medium  degree;  public  censure  to  banishment  In  its  medium  degree. 

Scale  No.  18. — Cadena  temporal  in  its  medium  degree  to  cadena  perpetua; 
presidio  mayor  in  its  medium  degree  to  cadena  temporal  in  its  minimum  degree ; 
presidio  correccional  in  Its  medum  degree  to  presidio  mayor  in  its  minimum 
degree;  arresto  mayor  in  its  medium  degree  to  presidio  correccional  in  the  mini- 
mum degree ;  fine  to  arresto  mayor  in  its  minimum  degree. 

FOURTH  GROUP. 

[Penalties  composed  of  three  or  more  degrees  of  two  penalties,  which  in  their  decrease  are 
governed  by  rule  fourth  of  article  74.] 

Scale  No.  19. — Arresto  mayor  in  its  maximum  degree  to  prisidn  correccional 
in  its  medium  degree ;  fine  to  arresto  mayor  in  its  medium  degree. 

Scale  No.  20. — Presidio  correccional  in  its  maximum  degree  to  presidio  mayor 
In  its  medium  degree;  arresto  mayor  In  its  maximum  degree  to  presidio  cor- 
reccional in  its  medium  degree;  fine  to  arresto  mayor  in  its  medium  degree. 

Scale  No.  21. — Presidio  mayor  in  its  medium  degree  to  cadena  temporal  in 
its  minimum  degree;  presidio  correccional  in  its  medium  degree  to  presidio 
mayor  in  its  minimum  degree;  arresto  mayor  in  its  medium  degree  to  presidio 
correccional  In  its  minimum  degree;  fine  to  arresto  mayor  in  its  minimum 
degree. 

Scale  No.  22. — Prisidn  mayor  in  its  medium  degree  to  reclusidn  temporal  In 
its  minimum  degree;  prisidn  correccional  in  Its  medium  degree  to  prisidn 
mayor  in  its  minimum  degree;  arresto  mayor  in  its  medium  degree  to  prisidn 
correccional  in  Its  minimum  degree;  fine  to  arresto  mayor  In  its  minimum 
degree. 
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Scale  No.  23. — Suspension  from 


in  its  maximum  degree  to  temporary 


absolute  disqualification  in  its  medium  degree ;  fine  to  suspension  from 
in  its  medium  degree. 

Scale  No.  2k  (of  four  degrees). — Arresto  mayor  to  prisidn  correctional  in  its 
minimum  degree;  fine. 

Scale  No.  25. — Confinamiento  in  its  maximum  degree  to  relegacidn  temporal; 
banishment  in  its  maximum  degree  to  confinamiento  in  its  medium  degree; 
public  censure  to  banishment  in  its  medium  degree;  caution;  fine. 

Scale  No.  26. — Temporary  special  disqualification  in  its  maximum  degree  to 
perpetual  special  disqualification;  suspension  from in  its  maximum  de- 
gree to  temporary  special  disqualification  in  its  medium  degree;  fine  to  suspen- 
sion in  its  medium  degree. 

Scale  No.  21. — Suspension  in  Its  medium  and  maximum  degrees  to  temporary 
absolute  disqualification  in  its  medium  degree;  fine  to  suspension  in  its  mini- 
mum degree. 

Scale  No.  28  (of  five  degrees). — Presidio  correccional  to  presidio  mayor  in  its 
medium  degree;  arresto  mayor;  fine. 

Scale  No.  29. — Prisi6n  mayor  in  its  medium  degree  to  reclusidn  temporal; 
prisidn  correccional  in  its  medium  degree  to  prisidn  mayor  in  its  minimum  de- 
gree ;  arresto  mayor  in  its  medium  degree  to  prisidn  correccional  in  its  minimum 
degree;  fine  to  arresto  mayor  in  its  minimum  degree. 

FITTH  GROUP. 

[Subdivided  penalties  composed  of  three  or  more  degrees  included  in  the  fourth  group, 
which  decrease  according  to  rule  5.] 

Scale  No.  SO. — The  minimum  degree  of  presidio  correccional  in  its  medium 
degree  to  presidio  mayor  in  the  same  degree;  the  minimum  degree  of  arresto 
mayor  in  its  medium  degree  to  presidio  correccional  in  its  minimum  degree; 
fine  (or  the  minimum  degree  of  flue  to  arresto  mayor  in  its  minimum  degree). 

Scale  No.  31. — The  maximum  degree  of  presidio  correccional  in  its  medium 
degree  to  presidio  mayor  in  its  minimum  degree;  the  maximum  degree  of  ar- 
resto mayor  in  its  medium  degree  to  presidio  correccional  in  its  minimum; 
arresto  mayor  in  its  minimum  degree  (or  the  maximum  degree  of  fine  to 
arresto  mayor  in  its  minimum  degree). 

Scale  No.  82  (of  three  degrees). — The  maximum  degree  of  presidio  correc- 
cional in  its  maximum  degree  to  presidio  mayor  in  its  medium  degree;  the 
maximum  degree  of  arresto  mayor  in  its  maximum  degree  to  presidio  cor- 
reccional in  its  medium  degree;  arresto  mayor  in  its  medium  degree  (or  the 
maximum  degree  of  fine  to  arresto  mayor  in  its  medium  degree). 

Scale  No.  88  (of  three  degrees). — The  maximum  degree  of  presidio  mayor 
in  its  medium  degree  to  cadena  temporal  in  its  minimum  degree ;  the  maximum 
degree  of  presidio  correccional  in  its  medium  degree  to  presidio  mayor  in  its 
minimum;  the  maximum  degree  of  arresto  mayor  in  Its  medium  degree  to 
presidio  correccional  in  the  minimum;  arresto  mayor  in  its  minimum  degree 
(or  the  maximum  degree  of  fine  to  arresto  mayor  in  its  minimum  degree). 

Scale  No.  34  (of  five  degrees). — The  maximum  degree  of  presidio  correccional 
to  presidio  mayor  in  its  medium  degree;  the  maximum  degree  of  arresto 
mayor;  fine. 

SIXTH  GROUP,. 

[Divided  penalties  which  are  formed  with  two  degrees  of  one  penalty  or  of  two  distinct 

penalties.] 

Scale  No.  35. — Confinamiento  in  its  minimum  and  medium  degrees;  banish- 
ment in  its  medium  and  maximum  degrees ;  public  censure  to  banishment  in  its 
minimum  degree;  caution. 

Scale  No.  36. — Banishment  in  its  minimum  and  medium  degrees;  public 
censure;  caution. 

Scale  No.  37. — Temporary  absolute  disqualification  in  its  minimum  and 
medium  degrees ;  suspension  in  its  medium  and  maximum  degrees ;  fine  to  sus- 
pension in  its  minimum  degree. 

Scale  No.  88. — Presidio  correccional  in  its  maximum  degree  to  presidio  mayor 
in  its  minimum  degree;  presidio  correccional  in  its  minimum  and  medium 
degrees;  arresto  mayor  in  its  medium  and  maximum  degrees;  fine  (or  arresto 
mayor  in  its  minimum  degree). 

Scale  No.  39. — Presidio  mayor  in  its  minimum  and  medium  degrees;  presidio 
correccional  in  its  medium  and  maximum  degrees;  arresto  mayor  in  its  maxi- 
mum degree  to  presidio  correccional  in  the  minimum  degree;  arresto  mayor 
in  its  minimum  and  medium  degrees;  fine. 
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Scale  No.  40. — Prisidn  mayor  in  its  medium  and  maximum  degrees;  prisidn 
correctional  in  its  maximum  degree  to  prisdn  mayor  in  its  minimum  degree; 
prisdn  correctional  in  its  minimum  and  medium  degrees;  arresto  mayor  in  its 
medium  and  maximum  degrees ;  fine  to  arresto  mayor  in  its  minimum  degree. 

Scale  No.  \1. — Reciusidn  temporal  in  its  medium  and  maximum  degrees; 
prisidn  mayor  in  its  maximum  degree  to  reclusidn  temporal  in  its  minimum 
degree;  prisidn  mayor  in  its  minimum  and  medium  degrees;  prisidn  correc- 
tional in  its  medium  and  maximum  degrees;  arresto  mayor  in  its  maximum 
degree  to  prisidn  correctional  in  its  minimum  degree;  arresto  mayor  in  its 
minimum  and  medium  degrees;  fine. 

Scale  No.  ^2. — Suspension  in  its  maximum  degree  to  temporary  absolute  dis- 
qualification in  its  minimum  degree;  suspension  in  its  minimum  and  medium 
degrees;  fine. 

SEVENTH  GROUP. 
[Subdivided  penalties  formed  with  two  degrees  of  one  penalty  or  of  two  distinct  penalties.] 

Scale  No.  Jfi» — The  minimum  degree  of  arresto  mayor  in  its  maximum  degree 
to  prisidn  correctional  in  its  minimum  degree;  the  minimum  degree  of  arresto 
mayor  in  its  minimum  and  medium  degrees;  fine. 

Scale  No.  44* — The  maximum  degree  of  presidio  correctional  in  its  maximum 
degree  to  presidio  mayor  in  its  minimum;  the  maximum  degree  of  presidio 
correctional  in  its  minimum  and  medium  degrees;  the  maximum  degree  of 
arresto  mayor  in  its  medium  and  maximum  degrees ;  arresto  mayor  in  its  mini- 
mum degree  (or  maximum  degree  of  fine  to  arresto  mayor  in  its  minimum 
degree). 

Scale  No.  45. — Maximum  degree  of  prisidn  correctional  in  its  minimum  to 
medium  degrees;  maximum  degree  of  arresto  mayor  in  its  medium  and  maxi- 
mum degrees;  maximum  degree  of  fine  to  arresto  mayor  in  its  minimum  de- 
gree. 

Scale  No.  46. — Maximum  degree  of  prisidn  correctional  in  its  medium  to 
maximum  degree ;  maximum  degree  of  arresto  mayor  in  its  maximum  degree  to 
prisidn  correctional  in  its  minimum ;  maximum  degree  of  arresto  mayor  in  its 
minimum  and  medium  degrees;  fine. 

EIGHTH  GBOUP. 
[Divided  penalties  which  include  but  one  degree  of  divisible  penalties.] 

Scale  No.  41- — Arresto  mayor  in  its  minimum  degree;  fine. 

Scale  No.  4& — Arresto  mayor  in  its  medium  degree;  fine. 

Scale  No.  49. — Arresto  mayor  in  its  maximum  degree;  fine. 

Scale  No.  50. — Cadena  temporal  in  its  maximum  degree;  presidio  mayor  in 
its  maximum  degree;  presidio  correctional  in  its  maximum  degree;  arresto 
mayor  in  its  maximum  degree. 

Scale  No.  51. — Conflnamiento  in  its  minimum  degree;  banishment  in  its 
minimum  degree;  public  censure;  caution. 

Scale  No.  52. — Temporary  absolute  disqualification  for  public  office  in  its 
minimum  degree;  suspension  from  in  its  minimum  degree. 

Scale  No.  58. — Temporary  special  disqualification  in  its  minimum  degree; 
suspension  from  in  its  minimum  degree. 

Scale  No.  54. — Relegatidn  temporal  in  its  maximum  degree;  conflnamiento 
in  its  maximum  degree;  banishment  in  its  maximum  degree;  public  censure; 
caution. 

Scale  No.  55. — Presidio  correctional  in  its  medium  degree;  arresto  mayor  in 
its  medium  degree;  fine. 

Scale  No.  56. — Presidio  mayor  in  its  minimum  degree;  presido  correctional 
In  its  minimum  degree;  arresto  mayor  in  its  minimum  degree. 

Scale  No.  57.— Presidio  mayor  in  its  medium  degree;  presidio  correctional 
in  its  medium  degree;  arresto  mayor  in  its  medium  degree;  fine. 

Scale  No.  58. — Cadena  temporal  in  its  minimum  degree ;  presidio  mayor  in  its 
minimum  degree;  presidio  correccional  in  its  minimum  degree;  arresto  mayor 
in  its  minimum  degree. 

NINTH  GROUP. 
[Subdivided  penalties  of  the  eighth  group.] 
Scale  No.  59. — Maximum  degree  of  conflnamiento  in  its  maximum  degree; 
maximum  degree  of  that  of  banishment  in  its  maximum  degree;  public  cen- 
sure; caution. 

Scale  No.  60. — Maximum  degree  of  relegatidn  temporal  in  its  maximum  de- 
gree; maximum  degree  of  conflnamiento  in  its  maximum  degree;  maximum 
degree  of  banishment  in  its  maximum  degree;  public  censure;  caution. 

75270— H.  Doc.  1484.  60-2,  pt 
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nrTBODTTCTOBY  NOTE. 

The  translator  of  the  Code  of  Criminal  Procedure  in  force  in  Cuba 
and  Porto  Rico  begs  to  call  attention  to  the  fact  that  a  large  number 
of  decisions  of  the  Supreme  Court  of  Madrid  have  been  inserted  as 
footnotes,  which  serve  to  elucidate  the  language  of  the  text.  These 
decisions  are  authoritative  interpretations  and  in  the  Spanish  courts 
have  practically  the  force  of  law. 

The  references,  also  inserted  as  footnotes,  calling  attention  to 
other  laws  in  force,  to  rojral  decrees  and  military  orders  which 
modify  the  procedure  prescribed  by  the  code,  it  is  thought  will  also 
aid  in  making  the  work  of  practical  use,  both  for  those  who  desire 
to  inform  themselves  as  to  the  methods  of  Spanish  procedure  and 
those  called  upon  to  practice  before  the  courts  in  the  islands  of  Cuba 
and  Porto  Rico. 

At  the  suggestion  of  a  number  of  attorneys,  the  Spanish  text,  taken 
from  official  editions  of  the  law,  has  also  been  inserted  for  purposes 
of  convenience. 

The  Cuban  civil  orders  contained  in  the  first  appendix  have  been 
inserted  as  published  by  the  respective  authorities,  and  in  many  cases 
the  English  equivalents  of  the  Spanish  terms  will  be  found  to  differ 
from  those  used  by  the  translator  in  the  text  of  the  law. 

An  effort  has  been  made  to  secure  as  correct  a  translation  as  pos- 
sible, and  in  some  cases  the  translator  may  be  accused  of  sacrificing 
what  may  be  called  good  English  for  fiaelity  to  the  original  text. 
He  has  been  constantly  on  his  guard  against  making  an  interpreta- 
tion of  law  instead  of  a  translation. 

Frank  L.  Joannini. 

I  certify  that  the  following  is  a  copy  of  the  translation  of  the  Law 
of  Criminal  Procedure  for  Cuba  and  Porto  Rico  on  file  in  the  Insular 
Division  of  the  War  Department,  made  under  its  direction. 

Clarence  R.  Edwards, 

Chief  of  Division. 
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ADDRESS    PRECEDING    THE    ROYAL    DECREE    OF    SEPTEMBER    14,    1882, 
APPROVING  THE  PROPOSED  CODE  OF  CRIMINAL  PROCEDURE. 

Sire:  The  execution  of  the  two  laws  promulgated  by  virtue  of 
royal  decrees  of  June  22  of  this  year  presupposes  a  new  code  of  penal 
procedure,  a  radical  change  in  the  organic  law  of  the  judicial  power 
of  September  15,  1870,  the  determination  of  the  number  and  seats 
of  the  collegiate  tribunals  which  are  to  take  cognizance  in  first  and 
last  instance,  and  in  oral  and  public  trials  of  the  crimes  which  may  be 
committed  within  their  respective  territories,  and,  finally,  the  selection 
of  the  personnel  of  the  said  tribunals,  the  presiding  judges  of  which 
must  possess  special  qualifications  for  the  direction  and  summing  up 
of  the  cases. 

A  mere  statement  of  these  preparatory  works  is  sufficient  to  show 
that  neither  by  their  character  or  nature,  nor  by  their  extent  and 
exceptional  importance,  could  they  be  concluded  in  a  short  time.  The 
undersigned,  nevertheless,  has  the  pleasure  of  to-day  informing  Your 
Majesty  that  all  of  them  can  be  considered  as  concluded,  thanks  to  the 
patriotic  assistance  furnished  to  the  Government  by  men  eminent  in 
the  science  of  law  and  perfectly  conversant  with  the  tocography  of 
the  country,  census  of  the  population,  means  of  communication,  and 
the  criminal  statistics  of  the  territory  of  the  Peninsula  and  adjacent 
islands. 

The  Government  of  Your  Majesty  does  not  propose  to  publish  all 
these  works  at  the  same  time,  but,  on  the  contrary,  it  deems  it  advisa- 
ble first  to  promulgate  the  Code  of  Procedure  in  order  that,  until  the 
criminal  audiencias  are  established,  it  may  be  studied  and  known  by 
the  justices,  judges,  fiscales,  attorneys,  and  other  persons  who  are  to 
contribute  in  a  more  or  less  direct  and  efficient  manner  to  its  estab- 
lishment and  application. 

Its  study  will  not  be  very  difficult  or  require  a  long  time,  because, 
after  all,  the  draft  which  the  undersigned  Minister  herewith  submits 
for  the  approval  of  Your  Majesty  is  based  upon  the  general  compila- 
tion of  October  16,  1879,  in  pursuance  with  the  authority  vested  in 
•the  Government  by  the  Cortes;  but,  nevertheless,  the  amendments 
introduced  therein  are  so  radical  that  it  might  be  said  with  reason 
that  it  is  an  entirely  new  one  as  liberal  and  progressive  as  the  most 
advanced  code  of  criminal  procedure  on  the  European  Continent. 

Among  these  changes  the  less  important  are  no  doubt  those  sug- 
gested by  experience,  whose  object  is  either  to  explain  various  more 
or  less  obscure  and  doubtful  precepts  of  the  compilation  in  force,  to 
make  the  jurisprudence  uniform,  or,  finally,  to  facilitate  the  use  of 
some  remedies  and  most  especially  the  appeal  for  annulment  of  judg- 
ment, upon  which  the  Supreme  Court  has  made  some  very  opportune 
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and  well-chosen  remarks,  which  have  naturally  been  received  with 
the  respect  which  that  body  deserves  which  is  at  the  head  of  the 
Spanish  judiciary,  and  which  is  by  law  the  interpreter  and  guardian 
of  the  juridical  doctrine. 

The  amendments  of  real  and  transcendent  importance  are  those 
whose  purpose  it  is  to  supply,  as  in  preliminary  questions,  some  sub- 
stantial lack  owing  to  which  it  has  frequently  occurred  that  the  dis- 
cretionary powers  granted  were  so  great,  and  more  than  that,  even 
contradictory  to  jurisprudence;  to  correct  the  chronic  vices  of  our 
traditional  system  of  procedure,  and  to  surround  the  citizen  with  the 
necessary  guaranties,  in  order  that  in  no  case  should  individual 
rights  be  sacrificed  to  the  poorly  understood  interests  of  the  State. 

Without  ignoring  the  fact  that  the  Constitution  of  1812,  the  pro- 
visional regulations  for  the  administration  of  justice  of  1835,  and 
other  subsequent  provisions  greatly  improved  the  criminal  procedure, 
it  would  be  unreasonable  to  deny  that  even  under  the  legislation  in 
force  it  is  not  unusual  that  the  preliminary  proceedings  last  eight  or 
more  years,  and  it  frequently  happens  that  they  do  not  last  less  than 
two,  the  temporary  imprisonment  of  the  accused  continuing  in  some 
cases  this  entire  period;  and  it  may  further  be  added,  in  order  to 
complete  the  picture,  that  these  scandalous  processes  not  so  very  long 
ago  would  sometimes  be  closed  on  account  of  lack  of  evidence,  with- 
out anyone,  in  such  case,  indemnifying  the  accused  persons  for  the 
inconveniences  suffered  for  so  long  a  period,  and,  what  is  more,  the 
imprisonment  would  leave  them  for  the  rest  of  their  life  in  an  un- 
pleasant and  disgraceful  condition,  under  the  permanent  menace  of 
the  proceedings  being  reopened  any  day  that,  through  malice,  any 
rancorous  or  vengeful  neighbor  should  inform  against  them.  This 
evil  practice,  which  attacks  the  rights  of  individuals,  is  still  kept 
under  some  disguise  or  other  in  our  judicial  customs;  and  it  is 
necessary  that  it  should  be  abolished  forever,  because  a  citizen  of  a 
free  nation  must  not  expiate  faults  of  which  he  is  not  guilty,  nor  be 
the  victim  of  the  impotence  or  of  the  egoism  of  the  State. 

Although  these  are  two  capital  vices,  they  are  not,  however,  the 
only  ones,  nor  even  the  most  serious  faults  in  our  procedure.  The 
worst  of  all  is  that  the  accused  is  not  allowed  to  take  part  in  the 
preliminary  proceedings ;  that  the  judge  who  sits  thereon  is  the  same 
as  the  one  who  pronounces  the  sentence,  with  all  the  ideas  and  preju- 
dices to  which  the  investigation  has  given  rise ;  that,  civil  and  criminal 
matters  being  confounded,  and  the  judges  of  first  instance  being 
overwhelmed  by  the  accumulation  of  their  multiple  and  various  duties, 
frequently  delegate  the  performance  of  many  steps  to  the  court  clerk, 
who,  alone  with  the  accused  and  the  witnesses,  does  not  always  cor- 
rectly interpret  the  thought  nor  does  he  portray  with  perfect  fidelity* 
the  testimony  of  each,  no  matter  how  zealous  or  how  good  may  be 
his  will;  that,  by  the  character  itself  of  the  things  and  the  logic  of 
the  system,  our  judges  and  justices  have  acquired  the  habit  of  attrib- 
uting little  importance  to  the  evidence  introduced  at  the  trial, 
forming  their  judgment  upon  the  result  of  the  preliminary  proceed- 
ings, and  do  not  pay  particular  attention  to  the  ratification  of  the  wit- 
nesses, which  has  become  a  mere  formality;  that  in  the  absence  of 
the  accused  and  his  counsel,  the  officials  taking  part  in  the  preliminary 
proceedings,  animated  with  a  suspicious  and  hostile  spirit,  which  is 
engendered  by  their  patriotic  zeal  in  the  interests  of  the  society  they 
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represent,  give  preference  to  the  data  against  the  accused,  forgetting 
at  the  same  time  to  record  those  which  might  favor  him;  and  that, 
finally,  from  this  number  of  errors  in  our  system  of  procedure,  and 
which  can  not  be  imputed,  therefore,  to  the  officials  of  the  judiciary  or 
to  the  public  prosecutors,  there  result  two  things  very  unfavorable  to 
the  citizen:  One,  that  in  proportion  as  the  preliminary  proceedings 
advance,  a  network  is  being  inadvertently  woven  which  is  later  con- 
verted into  a  legal  truth,  but  which  is  contrary  to  the  facts,  and  causes 
the  conscience  of  the  accused  to  rebel,  and  the  other,  that  when  the 
latter  wishes  to  defend  himself  at  the  trial  he  does  nothing  but  use- 
lessly contradict,  because  he  enters  the  arena  already  defeated,  or  at 
least  disarmed.  It  is  necessary,  therefore,  to  establish  an  equality  of 
conditions  in  this  juridical  contest  in  so  far  as  the  essential  ends  of 
human  society  will  permit. 

Perhaps  this  criticism  of  the  organization  of  our  criminal  justice 
may  be  considered  exaggerated  and  unjust.  Would  that  it  were  so. 
But  the  undersigned  Minister  is  not  master  of  his  judgment,  and  is 
obliged  to  tell  Your  Majesty  the  truth  as  he  feels  it.  Social  evils  are 
not  cured  by  concealing  them,  but,  on  the  contrary,  by  measuring  their 
extent  and  depth  and  oy  studying  their  origin  and  nature,  in  order 
that  the  proper  remedy  may  be  applied.  *  In  the  opinion  of  the  under- 
signed, custom  only  can  explain  how  the  Spanish  people,  so  civilize^ 
and  cultured,  and  which  has  made  such  progress  during  the  present 
century  in  the  sciences,  arts,  and  industries,  and  in  political  education, 
should  resign  itself  to  such  a  system,  showing  indifference  or  ignoring 
its  vices  and  dangers,  like  those  who  breathe  an  unhealthy  atmosphere 
and  reach  a  point  or  asphyxiation  without  knowing  it  A  foreigner 
studying  the  organization  of  our  criminal  justice,  in  seeing  us  attached 
to  a  system  out  of  date  and  which  is  discredited  in  Europe  and  in 
America,  must  necessarily  form  an  unjust  and  false  idea  of  Spanish 
civilization  and  culture. 

What  is  to  be  examined,  therefore,  is  whether  the  attached  project 
for  a  code  remedies,  if  not  all,  at  least  the  most  notable  defects  con- 
tained in  the  organization  of  criminal  justice  at  present  in  force.  It 
is  necessary,  in  the  first  place,  to  substitute  for  the  slow  and  lazy 
progress  of  the  present  procedure  a  system  which,  in  giving  full 
scope  to  the  defense,  and  guarantees  of  certainty  to  the  judgment, 
shall  nevertheless  assure  a  speedy  trial,  for  the  consummation  of  two 
ends  of  the  greatest  importance :  One,  that  the  fate  of  the  citizen  be 
not  indefinitely  held  in  suspense,  and  that  not  more  inconveniences 
be  caused  him  than  are  absolutely  necessary  for  the  investigation 
of  the  crime  and  the  discovery  of  the  guilty  party,  and  the  other  that 
the  punishment  follow  soon  after  the  fault,  for  the  purpose  of  its 
proper  efficacy  and  example. 

Consequently,  Sir,  I  state  herewith  the  measures  which  the  new 
system  affords  for  the  attainment  of  such  important  results :  The  sub- 
stitution for  the  two  degrees  of  jurisdiction  by  the  only  instance,  the 
oral  character  of  the  trial,  separation  of  civil  and  criminal  matters 
with  regard  to  the  sentencing  tribunal;  a  similar  separation  with 
regard  to  the  examining  judges  in  certain  largely  populated  towns 
where  there  is  more  than  one  judge  of  first  instance  and  much  crime ; 
a  considerable  reduction  in  work  with  regard  to  the  other  judges, 
who  are  not  required  to  take  part  in  the  trial,  nor  to  pronounce  sen- 
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tence  and  give  the  reasons  therefor,  as  unsurmountable  reasons  of 
economy  do  not  permit  the  extension  to  them  of  said  separation ;  a 
large  number  of  rules  of  detail  scattered  here  and  there  in  the 
attached  code,  and  especially  in  the  first  two  books,  in  order  that 
the  examining  judges  in  the  examination  of  the  witnesses  and  in  the 
execution  of  the  other  steps  in  the  investigation  confine  themselves 
exclusively  to  what  may  be  useful  and  pertinent;  and;  finally,  the 
intervention  of  the  accused  in  all  the  steps  of  the  preliminary  pro- 
ceedings as  soon  as  the  judge  considers  that  the  publicity  of  the  pro- 
ceedings will  not  compromise  the  public  cause  nor  hinder  the  discovery 
of  the  truth.  As  a  general  rule  no  one  has  more  interest  than  the 
accused  in  hastening  the  proceedings;  and  if  his  purpose  were  at 
«ny  time  to  prolong  the  same  the  judge  will  prevent  it,  and  especially 
the  fiscal,  to  whom  the  right  is  given  to  demand  the  conclusion  of 
the  preliminary  proceedings  ana  the  beginning  of  the  oral  trial 
before  the  collegiate  tribunal.  The  continuous  and  systematic  in- 
spection provided  for  by  this  law,  of  the  criminal  audiencia  and  of 
the  public  department,  as  to  the  progress  of  the  proceedings  during 
the  period  of  the  investigation  and  of  the  conduct  of  the  examining 
judges  will  also  contribute  to  the  same  end.  Finally,  Book  IV,  must 
notoe  forgotten  in  treating  of  the  brevity  of  the  proceedings,  which 
establishes  special  and  summary  proceedings  for  flagrant  crimes 
is  well  as  for  the  crime  of  outrage  and  calumny  and  for  those  com- 
mitted through  the  press. 

It  may  be  that  neither  the  commission  on  codes  nor  the  Govern- 
ment, in  their  selection  of  means,  have  covered  so  interesting  a  point 
in  the  science  of  procedure;  but  the  truth  is  that  it  has  not  been  pos- 
sible to  find  any  other  measures  nor  have  any  been  suggested  from  an 
examination  of  modern  codes  carefully  studied  for  this  purpose. 

The  law  of  February  11,  in  the  basis  relating  to  provisional  impris- 
onment, permits,  by  the  flexibility  of  its  terms,  a  considerable  im- 
provement in  this  part  of  our  legislation  without  requiring  the  Cortes 
to  amend  the  same.  The  legal  text  if  well  analyzed  appears  so  elastic 
that  it  serves  for  the  development  of  the  basis  in  a  strict  and  re- 
strictive sense,  as  well  as  in  one  more  ample,  expansive,  and  liberal. 

It  appears  unnecessary  to  add  that  the  Government  of  Your 
Majesty  has  decided  finally  whenever  it  could  do  so  without  commit- 
ting a  transgression  of  law ;  as  in  the  matter  of  bail,  so  intimately 
connected  with  all  that  relates  to  provisional  imprisonment,  it  has 
attempted  to  harmonize  the  ends  of  justice  with  the  rights  of  the 
accused,  putting  an  end  to  the  possible  judicial  arbitrariness  and 
establishing  equitable  and  prudent  rules  which  permit  a  greater  scope 
than  allowed  heretofore  in  the  character  and  form  of  bonds  as  well  as 
their  amount. 

It  is  likewise  useless  to  state  that  a  dismissal  of  the  case  for  lack  of 
evidence,  this  abuse  which  made  of  the  citizen  whom  the  State  could 
not  convict  a  kind  of  paroled  prisoner  for  the  rest  of  his  life,  a  true 
serf  of  the  parish  marked  with  the  stigma  of  dishonor,  is  proscribed 
and  expressly  prohibited  by  the  new  code,  as  it  had  previously  been 
condemned  by  science,  by  the  law  of  1872,  and  by  the  compilation  in 
force.  It  is  to  be  hoped  that  the  provisions  of  the  new  law  will  be 
sufficiently  efficacious  to  prevent  a  similar  practice  from  again  being 
grafted  in  a  more  or  less  disguised  form  into  our  judicial  customs. 
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The  other  vices  contained  in  the  procedure  in  force  will  no  doubt 
be  corrected  by  the  establishment  of  oral  and  public  trials  and  the 
introduction  of  the  accusatory  system  in  the  law  of  procedure. 

The  provisional  regulations  of  September  26,  1835,  and  the  subse- 
quent provisions  published  during  the  reign  of  Your  Majesty's 
August  Mother,  introduced,  as  has  been  said,  evident  improvements 
in  the  criminal  procedure,  but  they  did  not  alter  its  essentially  in- 
quisitive character.  The  laws  of  September  15,  1870,  and  December 
22, 1872,  inspired  by  the  ideas  of  liberty  proclaimed  by  the  revolution 
of  1868,  established,  a  radical  reform  in  our  system  of  procedure  by 
the  establishment  of  oral  and  public  trials,  but  they  continued  the 
inquisitive  principle  and  the  secret  character  of  the  procedure  during 
the  examining  stage,  following  the  example  of  France,  Belgium,  and 
other  nations  of  the  European  Continent. 

The  undersigned  Minister,  in  concurrence  with  his  colleagues,  has 
not  hesitated  to  advise  Your  Majesty  totake  one  more  step  upon  the 
road  of  progress  by  extending,  to  a  certain  degree,  the  system  of  accu- 
sation to  the  preliminary  proceedings  themselves,  which  arepafter  all, 
the  corner  stone  of  the  trial  and  sentence.  Hereafter  the  investigating 
judge,  on  his  own  initiative  and  motion,  may,  or  rather  must,  order 
that  the  record  be  made  known  to  the  accused  from  the  moment  when 
publicity  and  contradiction  are  not  a  danger  to  society,  which  is  inter- 
ested in  the  discovery  of  the  crimes  and  in  the  punishment  of  the  guilty 
parties.  Should  this  not  be  done  voluntarily  within  the  period  of  two 
months  from  the  date  of  the  institution  or  the  cause,  trie  law  gives 
the  accused  the  right  to  request  it,  either  to  prepare  his  defense  or 
to  prevent  by  his  vigilant  intervention  and  the  employment  of  legal 
remedies  the  indefinite  extension  of  the  preliminary  proceedings.  In 
any  case,  before  and  after  the  two  months,  he  who  is  so  unfortunate 
as  to  be  subjected  to  a  criminal  proceeding  will  fully  enjoy  two  pre- 
cious rights,  which  can  not  but  De  greatly  appreciated  wherever  per- 
sonal rights  are  honored  and  revered:  the  first,  the  right  to  designate 
counsel  to  assist  him  with  his  advice  and  intelligent  direction  from  the 
moment  the  indictment  is  found ;  and  the  second,  the  right  to  be  pres- 
ent in  nerson  or  through  a  representative  at  any  judicial  investigation, 
ocular  inspection,  autopsy,  or  chemical  analysis — in  fact,  to  be  present 
at  any  expert  measures  which  may  be  ordered,  and  which  may  affect 
the  determination  of  the  character  and  gravity  of  the  crime  or  the 
clues  of  his  presumed  guilt. 

The  secret  character  of  the  preliminary  proceedings,  however,  still 
continue;  but  only  in  so  far  as  is  necessary  to  prevent  the  disappear- 
ance of  the  traces  of  the  crime,  to  collect  and  inventory  the  data  which 
may  be  sufficient  to  prove  its  commission,  and  gather  the  elements 
which  are  later  to  be  utilized  and  their  truth  ascertained  in  the  crucible 
of  contradiction  during  the  formal  arguments  at  the  oral  and  public 
trial.  And  to  such  a  point  does  the  new  law  carry  a  spirit  favorable 
to  the  sacred  privileges  of  the  defense,  that  it  proscribes  and  condemns 
a  preoccupation  which,  until  the  present  time,  has  been  very  extensive, 
and  which,  although  it  might  have  been  pardonable  when  the  inquisi- 
tive procedure  was  at  its  height,  would  at  the  present  time  imply  an 
ignorance  of  the  character  and  nature  of  the  system  of  accusation  with 
which  it  is  incompatible.  The  undersigned  refers  to  that  custom,  so 
deeply  rooted  in  our  judges  and  courts,  of  giving  little  or  no  value  to 
75270— H.  Doc  1484,  60-2,  pt  2 0 
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the  evidence  introduced  during  the  trial,  seeking  the  truth  principally 
or  almost  exclusively  in  the  most  summary  proceedings  had  behind 
the  back  of  the  accused.  No;  hereafter  the  investigations  of  the 
examining  judge  shall  be  nothing  but  a  simple  preparation  for  the 
trial.  The  true  trial  does  not  commence  until  the  provisional  classifi- 
cation and  the  beginning  of  the  arguments  before  the  tribunal  which, 
apart  from  the  examination,  is  going  to  judge  impartially  and  decide 
in  favor  of  the  party  having  right  and  justice  on  his  side.  The  pro- 
visional juridical  classification  of  the  fact  to  be  judged  and  of  the 
person  of  the  delinquent,  made  by  the  accuser  and  by  the  accused 
upon  the  conclusion  of  the  preliminary  proceedings,  is  in  criminal 
procedure  what  the  complaint  and  answer,  the  action  and  the  excep- 
tions, are  in  the  civil  procedure.  The  juridical  contention  really 
begins  at  the  time  of  their  formulation,  and  it  would  be  unpardon- 
able if  the  law  did  not  then  establish  a  perfect  equality  of  conditions 
between  the  accuser  and  the  accused.  The  citizen  and  the  State  con- 
front each  other.  The  cause  of  society  is  sacred,  no  doubt,  but  indi- 
vidual rights  are  no  less  so.  Among  a  truly  free  people  a  citizen  must 
have  in  his  hand  efficient  means  to  defend  and  preserve  his  life,  his 
liberty,  his  fortune,  his  dignity,  his  honor;  and,  if  it  be  to  the  interest 
of  the  inhabitants  of  a  territory  to  assist  the  State  in  unrestrictedly 
exercising  one  of  its  most  essential  functions,  which  is  that  of  punish- 
ing the  violation  of  a  penal  law  for  the  purpose  of  reestablishing  the 
harmony  of  the  law  where  it  has  been  disturbed,  the  privileges  of  the 
innocent  should  never  thereby  be  sacrificed,  because,  on  the  whole, 
social  order,  strictly  speaking,  is  nothing  more  than  the  maintenance 
of  the  liberty  of  all  and  a  reciprocal  respect  of  individual  rights. 

Looking  at  things  from  this  point  of  view,  and  accepting  the  fun- 
damental idea  that  it  is  in  the  oral  and  public  trial  where  the  evidence 
is  to  be  .thoroughly  sifted,  where  the  parties  must  under  an  equality 
of  conditions,  state  their  charges  and  denials  and  where  the  justices 
are  to  form  their  convictions  in  order  to  pronounce  their  verdict,  ab- 
stracting that  part  of  the  preliminary  proceedings  which  can  be  re- 
produced in  the  trial,  naturally  and  logically  a  question  arose  which 
is  extremely  serious. and  delicate;  the  question  is,  Whether  the  contra- 
diction of  a  witness  between  his  testimony  given  in  the  oral  trial  and 
that  before  the  examining  judge  in  the  preliminary  proceedings  would 
in  itself  be  a  sufficient  reason  to  subject  him  to  a  criminal  action  for 
the  crime  of  giving  false  testimony  ?  The  Government,  after  mature 
deliberation,  has  decided  in  the  negative.  In  adopting  this  solution 
it  has,  in  the  first  place,  given  way  to  the  requirements  of  logic,  which 
does  not  permit  that  there  be  attributed  to  the  data  collected  in  the 
preliminary  proceedings  for  the  preparation  of  the  trial  a  validity 
and  efficiency  incompatible  with  the  character  and  nature  of  the 
accusatory  system.  This  is  by  no  means  an  authorization,  and  still 
less  a  sanction,  of  fraud  and  falsehood  during  the  preliminary  stage; 
such  contradiction  in  the  testimony  of  witnesses  may  be  freely 
weighed  by  the  judges  and  penetrate  in  the  sanctuary  of  their  con- 
science in  case  it  should  become  necessary  to  pass  upon  the  perjury 
of  the  witness;  the  only  thing  which  the  law  desires  is  that  the  latter 
be  not  tried  as  guilty  of  false  testimony  only  because  he  appears  to 
contradict  his  statements  at  the  preliminary  proceedings,  and  only 
so  tried  when  there  are  reasons  to  presume  that  he  did  not  tell  the 
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truth  at  the  trial ;  because  as  the  latter  is  the  arsenal  where  the  accuser 
and  the  accused  must  receive  their  arms  for  the  attack  and  the  de- 
fense, and  the  tribunal  the  bases  for  its  verdict,  it  is  evident  that  defi- 
nitely only  in  this  stage  can  the  witness  favor  or  unjustly  prejudice 
the  accused  and  be  loyal  or  a  traitor  to  society  and  to  his  duties  as  a 
citizen.  To  this  purely  logical  reason  is  added  one  of  greater  im- 
portance, which  is  that  of  facilitating  the  investigation  of  the  truth 
and  insuring  the  correctness  of  the  decisions. 

It  would  be  useless  to  attempt  to  further  the  progress  of  science  by 
abolishing  the  written,  inquisitive,  and  secret  procedure  in  order  to 
substitute  therefor  the  protective  principles  of  liberty,  contradiction, 
equality  of  conditions  between  the  contending  parties,  publicity,  and 
oral  trials,  if  the  witness,  whose  first  impressions  the  judge  has  heard 
in  silence,  transferring  tnem  to  the  record  with  more  or  less  fidelity, 
should  appear  at  the  trial  before  the  sentencing  tribunal  and  the  pub- 
lic present  at  the  discussions  restrained  and  with  tied  hands  by  the 
•  recollection  or  the  reading  of  his  depositions  in  the  preliminary  pro- 
ceedings. Fearing  the  criminal  liability  which  he  might  incur  upon 
the  slightest  contradiction,  instead  of  answering  offhand  and  with 
perfect  ease  the  questions  of  the  presiding  judge,  the  representative 
of  the  department  of  public  prosecution,  and  of  the  counsel,  he  would 
confine  himself  purely  and  simply  to  ratifying  his  statements,  his 
examination  in  this  formal  act  of  the  trial  bemg  converted  into  a 
mere  formality.  There  has  been  a  large  number  of  distinguished 
writers  and  eminent  jurists  who  in  analyzing  the  conditions  of  the 
inquisitive  procedure  have  strongly  criticised  the  system  of  forcing 
the  witnesses  at  the  preliminary  proceedings  to  ratify  their  deposi- 
tions at  the  trial,  with  the  assurance  of  being  punished  as  perjurers  if 
during  the  ratification  they  should  waver  from  their  previous  state- 
ments. If  this  well-founded  criticism  were  directed  against  a  system 
in  which  the  preliminary  proceedings  were  the  soul  of  the  entire 
organism  of  the  procedure,  not  to  say  the  entire  process,  as  the 
method  in  question  at  the  present  time  is  one  of  procedure  in  which 
the  preliminary  proceedings  are  a  mere  preparation  for  the  trial,  it 
being  in  the  latter  where  the  facts  are  to  oe  arrived  at  and  where  all 
the  questions  involved  in  the  cause  are  to  be  discussed,  it  is  not  pos- 
sible to  continue  the  former  laws  so  inflexible  and  strict  that,  in  cur- 
tailing the  liberty  and  spontaneity  of  the  witnesses,  exposed  to  a 
prosecution  originating  in  an  unfaithful  translation  of  their  thought, 
they- would  at  the  present  time  openly  conflict  with  the  character  of 
the  accusatory  system  and  with  the  essence  and  high  ends  of  public 
and  oral  trials. 

All  these  concessions  to  the  principles  of  liberty,  which  to  some  of 
our  judges  and  justices  will  appear  no  doubt  exorbitant,  will  prob- 
ably not  satisfy  certain  radical  schools  which  desire  to  extend  to  the 
preliminary  proceedings  from  the  instant  they  are  instituted  the  rules 
of  publicity,  contradiction,  and  equality  which  the  proposed  code 
establishes  from  the  time  the  trial  is  opened  until  the  final  sentence  is 
pronounced.  The  undersigned  does  not  deny  that  well-known  writers 
support  this  opinion  with  ardor  and  with  faith,  but  it  can  not  be  con- 
sidered at  present  as  more  than  an  ideal  of  science  which  the  positive 
legislation  of  modern  countries  is  progressively  approaching.  Will 
it  some  day  be  fully  realized?    The  undersigned  Minister  doubts  it 
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very  much.  It  is  difficult  to  establish  an  absolute  equality  of  juridical 
conditions  between  an  individual  and  the  State  at  the  very  beginning 
of  the  proceedings,  on  account  of  the  real  inequality  which  at  so 
critical  a  moment  exists  between  one  and  the  other — an  inequality 
purposely  introduced  by  the  criminal  and  for  which  he  only  is  re- 
sponsible. From  the  moment  that  the  idea  of  the  crime  is  born  in 
his  mind,  or  at  least  from  the  moment  that  his  conscience  is  perverted 
and  he  forms  the  deliberate  intention  of  committing  it,  he  carefully 
studies  a  number  of  precautions  to  escape  the  action  of  justice,  and  he 
places  the  public  power  in  a  position  similar  to  that  of  the  victim 
who  receives  the  blow  by  surprise — defenceless  and  unprepared. 
Thus,  in  order  to  reestablish  an  equality  of  conditions  for  the  con- 
test, as  it  is  claimed  by  the  aforementioned  writers  that  the  criminal 
procedure  must  not  be  more  than  a  duel  nobly  maintained  by  both 
combatants,  it  is  necessary  that  the  State  have  some  advantages 
during  the  first  moments,  if  it  be  only  for  the  purpose  of  collecting 
the  traces  of  the  crime  and  clues  to  the  guilt  01  its  author.  But,  be 
this  as  it  may,  the  truth  is  that  the  future  only  can  decide  whether  this 
ideal  will  or  will  not  be  realized.  In  the  meantime  those  who  have 
the  honor  of  directing  the  destinies  of  a  people  are  obliged  to  be 

{>rudent  and  not  countenance  in  the  codes  ideas  which  are  still  specu- 
ative,  which  have  not  matured  in  public  opinion,  and,  still  less,  have 
not  rooted  themselves  in  the  customs  of  the  people,  and  have  not 
stood  the  test  of  experience. 

The  Government  of  Your  Majesty  believes  it  to  be  in  accordance 
with  the  liberal  spirit  of  its  policy  to  introduce,  within  certain  rea- 
sonable limits,  the  accusatory  system  in  the  preliminary  proceedings, 
which  constitutes  a  great  advance  over  the  law  of  December  22,  1872. 
There  is  not  a  single  nation  upon  the  European  continent  which,  on 
this  point,  goes  further  than  the  attached  proposed  code,  not  even 
Germany,  on  whose  laws  of  procedure  is  stamped,  as  on  tables  of 
granite,  the  characteristic  seal  of  Germanic  individualism,  without 
being  wiped  out  either  by  the  powerful  authority  of  their  monarchs, 
her  glorious  military  victories,  or  her  recent  and  portentous  terri- 
torial aggrandizement. 

The  new  code  decides  the  other  fundamental  questions  of  the  pro- 
cedure upon  the  same  basis.  In  penal  matters  there  are  always  two 
rival  and  opposed  interests;  those  of  society,  which  has  the  right  to 
punish,  and  those  of  the  accused,  who  has  the  right  to  defend  him- 
self. The  individualistic  character  of  law  is  evident  in  the  accusatory 
system,  which  includes  both  respect  for  the  personality  of  man  and 
liberty  of  conscience,  while  the  ex  officio  and  inquisitive  proceeding 
represents  the  social  principle,  whose  special  object  is  the  restoration 
oi  the  juridical  order  which  has  been  disturbed  by  the  crime,  quieting 
at  the  same  time  the  popular  alarm.  Therefore,  the  problem  of  the 
organization. of  criminal  justice  is  not  correctly  solved  except  by 
clearly  defining  the  rights  of  the  accusation  and  of  the  defense,  with- 
out sacrificing  either  of  the  two  or  subordinating  one  to  the  other, 
but,  on  the  contrary,  by  harmonizing  them  in  one  superior  combina- 
tion. 

The  preliminary  proceedings  being  instituted  ex  officio  or  at  the 
instance  of  a  party  by  an  official  independent  of  ihe  tribunal  which  is 
to  pronounce  the  sentence;  the  examining  judge  being  required  by 


Digitized  by  VjOOQIC 


LAW  07  CRIMINAL  PROCEDURE.  755 

law  to  collect  all  information,  favorable  as  well  as  unfavorable,  to  the 
accused,  under  the  immediate  supervision  of  the  fiscal,  of  the  private 
accuser,  and,  in  so  far  as  possible,  of  the  accused  or  his  counsel;  a 
popular  and  public  trial  of  the  accusation  being  provided  for,  instead 
of  confining  it  to  the  injured  person  and  his  heirs;  the  existence  of 
the  department  of  public  prosecution  being  recognized  and  sanctioned 
and  to  which  is  entrusted  the  mission  of  talcing  the  steps  for  the  ascer- 
tainment of  the  crimes  and  the  punishment  of  those  guilty  thereof; 
without,  however,  at  the  same  time  ignoring  the  defense  of  an  inno- 
cent accused  person,  the  result  is  that  without  danger  to  public  or 
private  interests,  the  duties  of  the  tribunal  may  be  restricted  to  the 
exercise  of  one  attribute  only — that  of  deciding  as  an  impartial  judge 
of  the  matter  without  being  subject  to  evidence  previously  regulated 
by  law ;  in  fact,  unrestrictedly  following  the  dictates  of  his  conscience 
exempt  from  the  passions  which  are  always  raised  by  the  struggle  in 
the  minds  of  the  contestants  and  without  the  wounding  of  the  amour 
propre  which  is  engendered  in  the  examining  judge  by  the  stratagems 
which  the  accused  and  the  private  accuser  employ  to  frustrate  his 
investigations,  or  even  without  this,  by  the  ordinary  difficulties  which 
attend  the  investigation. 

In  order  to  sustain  the  tribunal  in  this  serene  and  elevated  sphere 
and  not  defeat  the  object  of  the  accusatory  principle  which  the  new 
code  provides,  the  undersigned  is  of  the  opinion  that  only  the  repre- 
sentative of  the  department  of  public  prosecution  or  the  private  ac- 
cuser, if  there  be  any,  should  prepare  the  information,  including 
therein  the  points  which  are  to  be  argued  thereafter,  following  herein 
the  Austrian  code  of  criminal  procedure,  which  is  perhaps  of  those 
actually  in  force  in  Continental  Europe  the  one  which  has  developed 
the  accusatory  system  most  extensively  and  logically.  Thus  it  be- 
comes possible  to  secure  that  the  criminal  question  raised  or  argued 
in  the  proceedings  shall  go  intact  to  the  court  which  is  to  decide  it. 
Thus  the  parties  can  prepare  with  a  perfect  knowledge  of  cause  the 
respective  elements  of  accusation  and  denials  and  make  their  accusa- 
tion or  defense  with  confidence  and  complete  liberty,  without  the 
coercion,  even  though  moral,  which  can  not  but  exist  when  the  person 
who  is  to  pass  judgment,  to  a  certain  extent  prejudges  the  matter  by 
himself  drawing  up  the  indictment,  which  naturally  discourages  the 
contestant  who  is  prejudiced  by  a  juridical  classification  which  has 
been  made  prematurely,  although  only  temporarily,  by  the  tribunal. 
Nor  are  these  the  only  objections  to  the  admission  of  the  indictment 
prepared  ex  officio,  because  after  its  preparation  the  public  prosecutor 
is  obliged  to  defend  it  against  his  convictions  torturing  his  conscience, 
or  he  is  left  at  liberty  to  combat  it,  in  which  case  it  does  not  become 
a  contest  between  the  parties,  but  only  a  discussion  of  the  thought, 
the  opinion,  and  the  judgment  of  the  tribunal,  which,  in  this  manner, 
enters  the  arena  and  becomes  converted  into  an  accuser  at  the  immi- 
nent risk  of  the  amour  propre  of  the  judges,  confusing  or  disturbing 
their  intellectual  faculties.  No;  the  judges  must  remain  during  the 
arguments  passive,  silent,  and  neutral,  as  did  the  judges  of  the  ancient 
tournaments,  confining  themselves  to  the  direction  of  the  arguments 
with  a  serene  deportment  Therefore,  between  the  obligations  im- 
posed upon  the  public  prosecutors  in  France  and  Germany,  to  draw 
up  an  indictment  when  this  has  been  ordered  by  the  respective  tri- 
bunal, and  the  liberty  which  is  granted  said  prosecutors  by  the  Aus- 
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trian  law,  the  undersigned  has  selected  the  latter  solution  as  the  one 
offering  the  greater  respect  to  the  dictates  of  conscience,  individual 
rights,  and  as  being  more  in  consonance  with  the  fundamental 
principle  upon  which  the  accusatory  system  is  based. 

This  principle,  applied  in  full,  nevertheless  still  contains  one  defect 
to  which  various  judges  who  have  grown  gray  in  the  administration 
of  justice  have  called  attention.  The  dismissal  of  the  proceedings 
for  lack  of  evidence  being  proscribed  forever  and  the  maxim  rum  bis 
in  idem  ruling  without  exception,  it  is  evident  that  an  error  com- 
mitted by  the  prosecutor  in  the  juridical  classification  of  the  punish- 
able act  secures  immunity  of  the  delinquent.  It  is  advisable  that  in 
civil  proceedings  the  tribunal  shall  have  the  obligation  to  acquit  or 
condemn  as  well  as  to  strictly  adjust  its  decision  to  the  terms  in  which 
the  parties  may  have  submitted  the  question  in  litigation ;  that  is  to 
say,  to  the  complaint  of  the  plaintiff  and  the  exceptions  pleaded  by 
the  defendant,  because  the  questions  which  arise  in  these  proceedings 
are  of  mere  private  interest,  and  because,  furthermore,  it  frequently 
occurs  that  the  error  committed  upon  the  institution  of  the  action  can 
be  corrected  totally  or  partially  in  a  new  proceeding,  for  which  rea- 
son it  is  customary  to  make  reservations  of  rights  in  the  decision  in 
favor  of  condemned ;  but  in  criminal  actions  which  may  be  instituted 
at  the  instance  of  the  Government,  social  interests  and  public  peace 
are  always  in  litigation,  and  as  the  tribunal  has  the  obligation  to 
convict  or  acquit  freely  without  any  reservation  whatsoever,  and 
without  it  being  legal  to  institute  a  new  proceeding  upon  the  same 
question,  it  is  unnatural  to  torture  the  conscience  of  the  justices  com- 
posing the  tribunal  to  the  point  of  placing  them  in  the  hard  alterna- 
tive of  condemning  the  accused  with  the  knowledge  that  they  do  not 
comply  with  the  law,  destroy  its  force,  or  acquit  him  with  the  con- 
viction that  he  is  a  criminal,  leaving  him  to  insult  with  his  presence 
and  air  of  triumph  the  victim  and  his  family,  only  because  the  public 
prosecutor  did  not  know  how  or  did  not  wish  to  qualify  the  crime  in 
accordance  with  its  character  and  the  provisions  of  the  Penal  Code. 
At  any  rate  it  can  not  be  denied  that  if  the  accusatory  system  and 
the  passiveness  of  the  tribunals  goes  to  such  an  exaggerated  extent, 
the  latter  abdicate  in  favor  of  the  prosecutor,  in  whose  hands  justice 
remains  intact.  The  fate  of  the  accused  depends  not  only  on  his 
skill,  but  also  on  his  good  or  bad  faith. 

And  supposing  that  some  day  the  legislator,  appealing  to  logic, 
should  arrive  at  this  furthermost  limit  of  the  accusatory  system,  the 
Government  of  Your  Majesty  has  believed  that  the  transition  would 
be  too  sudden  for  this  country  in  which  the  judges  have  been  all 
powerful,  prosecuting  crimes  on  their  own  and  voluntary  initiative, 
investigating  as  well  as  passing  upon  the  cases,  exercising  the  power 
to  ignore  the  reports  of  the  prosecutors  during  the  hearing  as  well  as 
in  the  final  sentence,  classifying  the  crime  according  to  their  own 
judgment,  and  fixing  the  punishment  without  considering  the  conclu- 
sions of  the  accusation  and  defense,  and  finally  dismissing  the  pro- 
ceedings for  lack  of  evidence,  or,  what  is  the  same  thing,  leaving  the 
proceedings  indefinitely  open  when  there  being  insufficient  evidence 
to  convict,  the  preliminary  proceedings  raised  slight  suspicions  in  their 
mind  against  the  accused.  Society  must  progress  like  nature — grad- 
ually }  and  not  by  leaps;  juridical  progress  must  develop  step  by  step 
if  it  is  to  become  grafted  in  the  customs  of  the  country.    Therefore 
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the  Government  recommends  to  Your  Majesty  the  solution  contained 
in  article  733,  which  does  not  materially  alter  the  potential  character 
of  the  accusatory  principle.  According  to  the  structure  of  the 
annexed  law,  upon  tne  conclusion  of  the  preliminary  proceedings,  the 
parties  make  a  provisional  classification  of  the  questions  which  are 
the  subject-matter  of  the  action.  The  evidence  taken  during  the 
entire  action  rests  upon  their  conclusions,  and  upon  the  termination 
thereof,  when  nothing  is  left  but  the  final  arguments  of  the  prosecu- 
tor and  the  counsel  of  the  accused,  they  are  ooth'  authorized  to  con- 
firm, correct^  or  vary  their  first  classification  in  view  of  the  evidence. 
Upon  reaching  this  stage  everything  is  strictly  terminated;  the 
judges  have  heard  the  criminal  and  the  witnesses ;  they  have  examined 
the  other  evidence,  and  are  in  a  condition  to  weigh  the  character  of 
the  act  which  is  the  subject-matter  of  the  trial  fully  and  with  a 
correct  understanding.  If  at  this  moment  they  should  entertain 
some  serious  doubt  as  to  its  true  juridical  classification,  why  should 
not  the  presiding  judge  of  the  court,  hypothetically  and  only  by  way 
of  illustration,  invite  the  public  prosecutor  and  the  attorney  for  the 
accused,  without  prejudicing  the  definite  decision,  to  discuss  an 
additional  thesis  in  their  briefs?  The  accusatory  principle  would  be 
violated  if  this  additional  thesis  were  not  argued  and  decided  in 
accordance  with  the  evidence  already  taken,  causing  a  postponement 
or  reopening  of  the  trial.  But  as  the  trial  is  already  closed  and  it  is 
not  possible  to  review  it,  all  that  can  take  place  is  that  the  public 
prosecutor  or  the  attorney  be  granted  twenty-four  hours  for  the 
purpose  of  arguing  upon  the  hypothesis  of  the  tribunal  with  sufficient 
preparation. 

Although  this  power  is  so  modest  and  restricted,  the  law  neverthe- 
less declares  that  it  does  not  extend  to  private  crimes  or  to  those 
crimes  which  can  be  prosecuted  only  at  the  instance  of  a  party,  or  to 
the  classification  of  extenuating  or  aggravating  circumstances,  or  to 
that  of  the  respective  participation  of  the  persons  accused  in  the  com- 
mission of  the  crime,  being  thus  reduced  to  meeting  an  urgent  neces- 
sity originating  in  a  public  and  social  interest.  Although  confined  to 
so  narrow  limits,  the  undersigned  Minister  would  have  renounced  it 
and  remained  within  the  excessively  severe  accusatory  principle  if  the 
most  progressive  and  liberal  codes  of  continental  Europe  had  encour- 
aged him  with  their  example;  but  there  is  none  which  gives  greater 
power  to  the  intervention  of  the  court  in  the  trial.  It  has  already 
been  seen  that  in  France  and  Germany  the  public  prosecutor  is  obliged 
to  prepare  the  indictment  when  ordered  to  do  so  by  the  proper  court, 
and,  furthermore,  the  said  German  law,  as  well  as  the  Austrian  law, 
leave  him  at  liberty  to  weigh  the  act  without  subjecting  himself  to 
the  classification  thereof  made  by  the  parties,  and  without  taking  the 
precaution  of  submitting  to  saia  parties  the  new  phase  of  the  ques- 
tion in  order  that  thev  may  discuss  it  fully  before  the  verdict  is  ren- 
dered. Before  this  formal  argument,  without  the  evidence  in  any 
case  being  amended  or  extended,  the  sentence  could  not  be  said  prop- 
erly to  be  incongruent,  because  the  law  in  substance  confines  itself  to 
establishing  a  means  to  supply  the  omission  of  the  public  prosecutor, 
whose  duty  it  is  to  take  charge  of  all  the  probable  classifications  which 
the  evidence  taken  may  authorize  and  which  the  tribunal  may  accept, 
preparing  for  this  purpose  the  alternative  claim  referred  to  in  article 
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732,  whenever  necessary.  The  tribunal  proposes,  hypothetically  and 
upon  the  basis  of  an  unalterable  proof,  a  theme  for  discussion  a  few 
moments  before  pronouncing  its  verdict,  when  each  justice  has 
already  formed  his  definite  opinion  upon  the  vote  which  is  to  be  cast. 
It  is  better,  therefore,  that  he  should  cast  his  vote  after  an  argument 
which  may  enlighten  his  mind  and  correct  his  judgment  than  not  to 
authorize  him  to  depart  from  the  conditions  argued  by  the  parties  and 
follow  his  own  inspirations,  which  have  not  been  brought  together 
in  the  crucible  of  contradiction  as  authorized  by  the  Austrian  and 
German  codes,  notwithstanding  the  fact  that  they  are  the  most 
advanced  on  the  European  Continent. 

Such  are,  Sir.  without  speaking  of  many  other  amendments  of  lesser 
importance,  although  substantial,  and  evidently  improvements  in  the 
method  ana  preparation,  the  most  weighty  innovations  introduced  by 
the  attached  bill  in  our  criminal  procedure. 

The  undersigned  Minister  is  not  unaware  of  the  fact  that  in  the 
application  ana  fulfillment  of  the  new  law,  especially  during  the  first 
years,  serious  difficulties  will  be  encountered,  the  greatest  of  all  being 
the  absence  of  customs  applicable  to  the  accusatory  system  and  to  an 
oral  and  public  trial.  Spaniards  having  been  educated  for  centuries 
in  the  written,  secret,  and  inquisitive  procedure,  far  from  having 
gained  confidence  in  justice  and  actively  assisting  in  a  proper  admin- 
istration thereof,  and,  as  the  British  citizen,  rendering  useless  the  in- 
stitution of  the  department  of  public  prosecution  for  the  discovery 
and  punishment  of  crimes,  have  formed  erroneous  ideas  as  to  the  judi- 
cial policy,  and  have  every  day  drifted  further  from  the  tribunals, 
looking  upon  the  justices,  judges,  court  clerks,  and  bailiffs  with  la- 
mentable distrust,  and  disliking  to  appear  in  the  proceedings  as 
witnesses.  But  this  evil  will  increase  as  time  passes.  And  as  the 
present  state  of  affairs  can  not  continue  without  discredit  to  the  nation 
and  the  powers  which  govern  it,  the  best  thing  to  do  is  to  decide,  as  it 
must  be  begun  some  time,  whether  Spain  is  to  be  an  exception  among 
the  cultured  peoples  of  Europe  and  America. 

The  Government  of  Your  Majesty  has  such  confidence  in  the  special 
aptitude  and  the  privileged  conditions  of  our  race  that  it  believes  that 
the  apprenticeship  will  oe  short,  not  only  in  the  application  of  this 
law,  but  even  in  the  more  delicate  task  of  sharing  with  the  judges  the 
august  mission  of  administering  justice  as  a  jury,  and  that  very  soon 
the  Spanish  subject  will  demonstrate  that  he  is  worthy  of  enjoying 
the  same  advantages  as  those  enjoyed  by  foreigners. 

In  the  attainment  of  so  important  and  transcendental  an  end,  the 
zeal  and  high  character  of  our  judiciary  and  of  the  department  of 
public  prosecution  will  no  doubt  contribute.  It  is  not  possible,  Sir, 
to  mount  a  delicate  machine  and  successfully  operate  it  unless  the 
assent,  the  enthusiasm,  the  confidence,  and  the  patriotism  of  those 
who  are  to  manage  it  are  to  be  trusted. 

In  view  of  the  aforestated  reasons,  the  undersigned  Minister  has 
the  honor  to  submit  for  the  approval  of  Your  Majesty  the  attached 
bill. 

San  Udefonso,  September  14,  1882. 

Sire,  at  the  Royal  Feet  of  Your  Majesty, 

Manuel  Alonso  Martinez. 
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Colonial  Department, 
bo tal  degree. 

The  Codification  Commission  of  the  Colonial  Department  having 
completed  the  modifications  necessary  in  order  that  it  may  be  possible 
to  apply  in  Cuba  and  Porto  Rico  the  law  in  force  in  the  Peninsula  on 
criminal  procedure,  in  concurrence  with  said  corporation,  upon  the 
recommendation  of  the  Colonial  Minister,  and  in  pursuance  of  the 
authority  vested  in  my  Government  by  article  89  ox  the  Constitution 
of  the  Monarchy,  in  the  name  of  my  August  Son  the  King,  Don 
Alfonso  XIII,  and  as  Queen  Regent  of  the  Kingdom, 

I  hereby  decree  the  following: 

Article  1.  The  Law  of  Criminal  Procedure  in  force  in  the  Penin- 
sula, by  virtue  of  a  Royal  Decree  of  September  14, 1882,  is  approved 
for  the  Islands  of  Cuba  and  Porto  Rico,  with  the  modifications  recom- 
mended by  the  Codification  Commission  for  the  Colonies. 

Art.  2.  The  new  law  shall  go  into  effect  in  Cuba  and  Porto  Rico  on 
the  first  day  of  January,  1889,  when  the  Criminal  Audiencias  will 
begin  to  act 

Art.  3.  The  causes  for  crimes  committed  prior  to  January  first 
next,  shall  continue  to  be  heard  and  determined  in  accordance  with 
the  provisions  of  the  procedure  in  force  at  the  present  time.a 

If  the  causes  referred  to  in  the  foregoing  article  should  not  have 
reached  the  classification  stage,  they  may  be  heard  and  determined  in 
accordance  with  the  provisions  of  the  new  law,  if  every  one  of  the 
accused  in  each  cause  should  choose  the  new  procedure.6 

0  The  Jurisprudence  of  the  Supreme  Court  with  regard  to  the  provisions  of  the 
same  article  of  the  Royal  Decree  of  September  14,  1882,  approving  the  law  of 
criminal  procedure  in  force  in  the  Peninsula,  which  does  not  differ  in  any 
manner  from  the  provision  annotated,  is  contradictory,  because  while  in  deci- 
sions of  September  3,  October  24, 1884,  and  December  26,  1885,  it  declared  that 
the  courts  existing  before  the  organization  of  the  new  criminal  audiencias  are 
of  competent  jurisdiction  in  crimes  committed  up  to  October  15,  1882,  even 
though  the  action  should  have  been  instituted  subsequently  to  said  date,  pro- 
vided that  the  accused  should  not  have  selected  the  new  procedure ;  in  another 
decision  of  August  4,  1887,  it  declared :  "  That  it  is  a  clear  and  final  precept, 
contained  in  the  rule  which  we  annotate,  that  the  causes  for  crimes  committed 
subsequently  to  the  15th  of  October  of  the  year  mentioned  must  continue  to 
be  heard  and  determined  in  accordance  with  the  provisions  of  the  procedure 
in  force  at  that  time;  and  it  appears,  therefore,  undisputable  that  it  relates 
to  the  causes  instituted  before  the  said  date,  and  in  no  manner  to  subsequent 
causes,  even  though  the  crimes  should  have  been  committed  prior  thereto." 

*  It  is  sufficient  that  all  the  accused  present  select  the  new  procedure  for  it  to 
be  adopted  in  accordance  with  the  rule  we  annotate.  This  was  declared  by  the 
office  of  the  Fiscal  of  the  Supreme  Court  in  instruction  number  3,  of  those  at- 
tached to  the  Memorial  of  September  15,  1883,  deciding  a  question  submitted  to 
the  same  as  to  the  application  of  a  similar  precept  of  the  Royal  Decree  approv- 
ing the  law  of  the  Peninsula,  and  the  said  Court  confirmed  it  in  its  decisions, 
among  which  may  be  mentioned  those  of  June  30  and  December  23,  1883,  ac- 
cording to  which  "  only  the  accused  present  at  the  trial  can  be  affected  by  the 
form  of  the  procedure  and  the  sentence  closing  it;  and,  therefore,  the  absence 
and  default  of  the  others  with  regard  to  whom  it  is  suspended  can  not  redound 
to  the  prejudice  of  those  who,  submissive  and  obedient  to  the  law,  find  them- 
selves In  urgent  necessity  of  defending  themselves,  and  if  the  latter  choose  the 
new  procedure  the  proper  criminal  audiencia  is  of  competent  jurisdiction,  and 
not  the  territorial  audiencia*"    In  another  decision,  of  August  12,  1884,  it  was  1 1 


Digitized  by  VjOOQIC 


760 


LAWS  OF  PORTO  BIOO. 


For  this  purpose  the  judge  who  may  be  taking  cognizance  of  the 
preliminary  proceedings  on  the  first  day  of  January  next  shall  order 
all  the  accused  to  appear  before  him,  together  with  their  counsel. 

Should  they  not  have  counsel  as  yet,  they  shall  be  assigned  to  them 
at  the  motion  of  the  court  for  the  appearance. 

This  appearance  shall  be  duly  entered  upon  the  record  of  the  cause. 

Abt.  4.  Judges  of  First  Instance  shall  at  once  be  considered  as 
examining  judges  in  the  causes  which  are  prosecuted  in  accordance 
with  the  new  procedure. 

Art.  5.  As  soon  as  the  actual  promotores  cease  in  the  discharge  of 
their  duties,  the  functions  of  the  Department  of  public  prosecution  in 
•causes  which  are  being  heard  in  accordance  with  the  procedure  in 
force  at  the  present  tiiye  shall  be  discharged  by  the  municipal  fiscales 
who  may  be  attorneys,  and,  in  their  absence,  by  those  whom  the 
fiscales  of  the  respective  audiencias  may  designate. 

Art.  6.  The  Administration  Chambers  of  the  Audiencias  and  the 
new  Tribunals  shall  submit  directly  to  the  Colonial  Department  for 
its  decision  any  doubts  which  may  arise  in  the  application  of  this 
Royal  Decree. 

Given  in  the  Palace  on  October  19,  1888. 

Maria  Cristina. 

Trinitario  Ruiz  Capdbpon, 

Colonial  Minister. 

Book  First— GENERAL  PROVISIONS. 

Title  First. — Preliminaries. 

Chapter  First. — General  Rules. 

Article  1.  No  penalty  whatsoever  shall  be  inflicted  as  a  conse- 
quence of  punishable  acts  the  punishment  of  which  pertains  to  the 
ordinary  jurisdiction,  except  in  accordance  with  the  provisions  of  this 
and  other  special  laws,  and  by  virtue  of  a  sentence  pronounced  by  a 
judge  of  competent  jurisdiction.* 

stated  that  a  cause  having  been  prosecuted  In  accordance  with  the  former  pro- 
cedure, a  sentence  rendered  in  first  instance,  a  consultation  being  had  with  the 
higher  court  and  the  proceedings  having  been  returned  to  the  court  of  primary 
jurisdiction  by  order  of  the  same,  if  the  accused  then  choose  the  new  procedure, 
the  proper  criminal  audiencia  is  of  competent  jurisdiction,  and  not  the  Tri- 
bunals which  existed  prior  to  the  creation  of  said  audiencias. 

°A  Spaniard  by  the  name  of  Joaquin  Oupido  having  been  extradited  from 
Portugal  and  sentenced  to  death,  interposed  an  appeal  for  annulment  of  judg- 
ment on  the  ground  of  the  violation  of  article  1  of  the  extradition  convention 
celebrated  between  Spain  and  Portugal  on  December  6,  1875,  according  to  which 
criminals  subject  to  the  penalty  of  death  shall  be  turned  over  only  on  condition 
that  said  punishment  be  commuted.  The  supreme  court  declares  that  the  appeal 
does  not  lie : 

u  Considering  that  It  does  not  lie  within  the  power  of  courts  to  commute  sen- 
tences, because  a  commutation  supposes  the  previous  imposition  of  the  sentence 
to  be  commuted,  and  the  power  to  freely  select  that  which  is  to  be  imposed  in 
lieu  thereof,  which  is  properly  and  exclusively  a  royal  prerogative,  it  being 
within  the  jurisdiction  of  the  administration  of  justice  only  to  apply  the  penal 
law,  without  violating,  in  applying  the  same  to  criminals  extradited  from 
Portugal  for  a  crime  to  which  the  code  affixes  the  penalty  of  death,  article  1  of 
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Abt.  2.  All  authorities  and  officials  taking  part  in  a  criminal  pro- 
ceeding shall  seek,  within  the  limits  of  their  respective  jurisdictions, 
to  record  and  consider  all  circumstances  for  and  against  the  presumed 
criminal,  and  shall  be  obliged,  in  the  absence  of  an  express  provision, 
to  inform  the  latter  of  his  rights  and  of  the  remedies  ne  may  employ, 
while  without  the  services  of  counsel. 

Chapter  II. — Preliminary  questions. 

Abt.  3.  As  a  general  rule,  the  jurisdiction  of  courts  charged  with 
penal  justice  extends  to  the  decision,  for  the  purposes  of  reprehension 
only,  of  the  preliminary  civil  and  administrative  questions  arising  in 
connection  with  the  acts  prosecuted,  when  such  questions  appear  to 
be  so  intimately  connected  with  the  punishable  act  that  their  sepa- 
ration is  practically  impossible. 

Art.  4.  Nevertheless,  if  the  preliminary  question  be  one  involving 
a  determination  of  guilt  or  innocence,  the  criminal  court  shall  sus- 

Eend  the  proceedings  until  the  decision  thereof  by  the  proper  person ; 
ut  it  may  fix  a  period  not  to  exceed  two  months,  within  which  the 
parties  may  apply  to  the  civil  or  administrative  judge  or  court  of 
competent  jurisdiction.0 

If  said  period  shall  expire  without  the  person  interested  proving 
that  he  has  availed  himself  thereof,  the  criminal  court  shall  raise  the 
suspension  and  continue  the  proceedings. 

The  prosecuting  official  shall  be  a  party  to  these  proceedings. 

Art.  5.  Notwithstanding  the  provisions  contained  in  the  two  pre- 
ceding articles,  civil  preliminary  questions  relating  to  the  validity  of 
a  marriage  or  to  the  suppression  of  the  civil  status  shall  always  be 
transmitted  to  the  judge  or  court  which  is  to  take  cognizance  of  the 
same,  and  his  decision  shall  serve  as  a  basis  for  that  of  the  criminal 
court. 

Art.  6.  If  the  civil  preliminary  question  shall  relate  to  the  right  of 
ownership  of  real  property  or  of  another  property  right,  the  criminal 
court  may  decide  thereon  when  such  rights  appear  to  be  based  on  an 
authentic  title  or  indubitable  acts  of  possession.6 

Art.  7.  The  criminal  court  shall  conform  to  the  rules  of  civil  or 
administrative  law,  respectively,  in  the  preliminary  questions  which 
it  may  be  required  to  decide,  in  accordance  with  the  preceding  articles. 

the  extradition  treaty  In  force  with  the  Portuguese  Government,  a  precept,  the 
observance  of  which  will  be  proper,  in  accordance  with  the  international  agree- 
ment, after  the  said  punishment  has  been  imposed  by  a  definite  sentence." — 
Second  Chamber.    Decision  of  April  15,  1884.    Qaceta  of  September  28,  page  158. 

•  The  following  can  not  be  appealed  from  for  annulment  of  Judgment : 

(a)  The  decree  temporarily  suspending  the  proceedings  against  an  accused 
person.     (December  4,  1879.) 

(6)  Rulings  as  to  the  legality  of  the  preliminary  questions  referred  to  in 
article  4  of  the  law,  on  account  of  not  being  included  in  article  850.  (April  16 
and  June  6, 1888.) 

(c)  A  decree  temporarily  suspending  the  proceedings.     (April  9,  1887.) 

*  Articles  4,  5,  and  6  are  exceptions  to  articles  111  and  114,  which,  as  a  general 
role,  prohibit  the  separate  Institution  of  any  civil  action  derived  from  the  crime 
until  the  penal  action  has  been  decided  which  arose  from  the  alleged  punishable 
act 
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Title  II. — Jurisdiction  of  Judges  and  Courts  in  Criminal 

Matters.0 

Chapter  First. — Rules  for  determining  jurisdiction. 

Art.  8.  Criminal  jurisdiction  is  never  susceptible  of  prorogation.5 

Art.  9.  Judges  and  courts  having  jurisdiction  of  a  specific  cause 
shall  also  have  jurisdiction  of  all  its  issues,  to  carry  out  decrees  and 
enforce  the  execution  of  sentences.0 

Art.  10.  The  cognizance  of  criminal  trials  and  actions  pertains  to 
the  ordinary  jurisdiction,  excepting  such  cases  as  are  reserved  by  law 
to  the  Senate,  to  the  army  and  navy  tribunals,  and  to  the  administra- 
tive or  police  authorities.* 

Art.  11.  The  ordinary  jurisdiction  shall  take  cognizance  of  criminal 
causes  in  which  persons  subject  to  the  ordinary  as  well  as  to  other 
special  jurisdictions  appear  guilty,  with  the  exceptions  expressly 
mentioned  in  the  laws  with  regard  to  the  competency  of  another 
jurisdiction.* 

Art.  12.  Notwithstanding  the  provisions  of  the  foregoing  article, 
the  ordinary  jurisdiction  shall  always  be  competent  to  take  the  pre- 
liminary steps  in  causes  involving  crimes  committed  by  persons  sub- 
ject to  special  laws. 

This  jurisdiction  shall  be  confined  to  the  first  steps,  upon  the  con- 
clusion of  which  the  ordinary  jurisdiction  shall  transmit  the  proceed- 
ings to  the  judge  or  court  which  is  to  take  cognizance  of  the  cause  in 
accordance  to  law,  and  shall  place  the  persons  detained  and  the  effects 
seized  at  the  disposal  of  the  same. 

The  ordinary  jurisdiction  shall  discontinue  the  first  steps  as  soon  as 
it  becomes  evident  that  the  proper  special  jurisdiction  has  instituted 
proceedings  on  the  same  crime. 

Decrees  of  inhibition  of  this  character  issuing  from  examining 
judges  of  the  ordinary  jurisdiction  may  be  appealed  from  to  the 
proper  audiencia. 

Until  the  appeal  is  heard  and  decided  the  provisions  of  the  second 
paragraph  of  article  22  shall  apply,  for  which  purpose,  as  well  as  for 

*  See  G.  O.  No.  67,  May  24,  1899;  G.  0.  No.  88,  June  27,  1899;  G.  O.  No.  103, 
July  18,  1899;  and  G.  O.  No.  118,  Aug.  16,  1899,  headquarters  Department  Porto 
Rico. 

*  Prorogation  of  jurisdiction  is  that  jurisdiction  which  is  by  the  consent  of  the 
parties  conferred  on  a  judge  otherwise  incompetent,  according  to  law  32,  title  2, 
partida  3,  and  law  7,  title  29,  book  11  of  the  Novfsima  Recopilaci6n.  (Bell's  Die, 
7th  ed.,  p.  86a) 

Prorogation  of  jurisdiction  is  prohibited  in  criminal  matters,  so  that  only  the 
judge  competent  in  accordance  with  the  provisions  of  this  law  may  take  cog- 
nizance of  crimes  and  misdemeanors  which  may  be  committed. 

"As  the  supreme  court  declared  in  a  decision  of  November  24, 1863,  the  execu- 
tion of  a  sentence  includes  the  exaction  of  the  costs  taxed  in  a  cause,  which  are 
a  penalty  accessory  to  the  principal  one. 

*  The  Senate  has  jurisdiction  to  enforce  the  liability  of  members  of  the  cabinet 
who  shall  be  accused  by  the  Congress,  in  pursuance  of  the  provisions  of  article 
45  of  the  Constitution  in  force. 

With  regard  to  the  competency  of  the  army  jurisdiction,  see  articles  10  to  17 
of  the  law  of  military  procedure  of  September  29,  1886. 

Articles  21  and  22  of  the  said  law  mention  the  cases  in  which  soldiers  are  sub- 
ject to  the  ordinary  jurisdiction. 

'  See  articles  15  and  16  of  the  aforementioned  law  of  military  procedure. 
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the  hearing  and  determination  of  the  appeal,  the  proper  transcript 
shall  be  f  orwarded.a 

Abt.  13.  The  following  are  considered  first  steps:  Those  taken  to 
protect  the  injured  parties,  record  the  evidence  of  the  crime  which 
may  disappear,  collect  and  place  under  custody  all  that  may  conduce 
to  the  proof  thereof  and  to  the  identification  of  the  delinquent,  and, 
in  a  proper  case,  arrest  the  presumed  criminals. 

Abt.  14.  With  the  exception  of  the  cases  reserved  to  the  Senate, 
and  of  those  which  are  expressly  and  specially  assigned  by  law  to  the 
supreme  court,  to  the  territorial  audiencias,  to  the  army  and  navy 
tribunals,  and  to  the  administrative  or  police  authorities,  the  follow- 
ing shall  have  jurisdiction  as  a  general  rule: 

1.  Of  actions  for  misdemeanors,  the  municipal  judges  of  the  dis- 
trict in  which  committed. 

2.  To  investigate  the  causes,  the  examining  judges  of  the  judicial 
district  in  which  the  crime  was  committed. 

3.  To  take  cognizance  of  the  cause  and  the  respective  trial,  the 
criminal  audiencia  of  the  circuit  where  the  crime  was  committed.6     . 

Abt.  15.  When  the  place  where  a  misdemeanor  or  crime  has  been 
committed  is  not  known,  the  following  judges  and  courts  shall  have 
jurisdiction,  in  a  proper  case,  of  the  cause  or  trial : 

1.  That  of  the  municipal  or  -judicial  district  or  circuit  where  ma- 
terialproofs  of  the  crime  have  been  found. 

2.  That  of  the  municipal  or  judicial  district  or  circuit  in  which  the 
presumed  criminal  may  have  been  apprehended. 

3.  That  of  the  place  of  residence  of  the  presumed  criminal. 

4.  Any  judge  or  court  receiving  notice  of  the  crime. 
If  a  question  of  jurisdiction  shall  arise  between  these  judges  or 

courts  the  decision  rendered  shall  give  the  preference  in  the  order 
mentioned  in  the  preceding  numbers. 

As  soon  as  the  place  where  the  crime  was  committed  is  known,  the 
proceedings  shall  be  forwarded  to  the  judge  or  court  within  whose 

•  With  regard  to  appeals  by  the  prosecuting  official  from  decrees  of  inhibition, 
see  note  to  article  25. 

The  supreme  court  declared  in  a  decision  of  February  11,  1880,  that  the  fact 
of  a  judge  haying  begun  to  act  in  a  cause  and  claimed  jurisdiction  thereof  is  not 
sufficient  to  grant  jurisdiction ;  and  in  another,  of  August  5, 1886,  that  the  ordi- 
nary jurisdiction  is  competent  to  institute  proceedings  relating  to  the  suicide  of 
a  soldier.  # 

6  Do  criminal  audiencias  or  the  respective  chambers  of  the  territorial  audi- 
encias have  jurisdiction  of  causes  instituted' against  municipal,  examining,  or 
judges  of  first  instance,  as  well  as  against  members  of  Ayuntamientos  and  ad- 
ministrative authorities  of  towns  where  there  is  no  audiencia,  or  which  are  not 
the  capital  of  a  province?  ! 

The  Fisoalia  of  the  supreme  court  decides  the  doubt  in  favor  of  the  criminal  j 

audiencias  of  the  circuit  where  the  crime  was  committed,  first  in  the  69th  in- 
struction  which  accompanies  the  memorial  of  September  15,  1883,  and  subse- 
quently in  the  circular  of  August  18, 1884. 

In  accordance  with  the  opinion  of  the  Fiscalia,  the  supreme  court  ruled  in  its 
decision  of  March  19, 1885,  that  the  chambers  of  the  territorial  audiencias,  in  so  i 

far  as  crimes  committed  by  examining  judges  are  concerned,  have  jurisdiction  i 

only  of  those  committed  within  the  district  assigned  them,  and  that  the  new 
audiencias  are  exclusively  competent  to  prosecute  and  punish  those  which  may 
have  taken  place  within  their  respective  district  (decision  of  February  23, 1885), 
and  that,  as  the  supreme  court  has  repeatedly  declared  in  an  explicit  and  final 
manner,  the  jurisdiction  of  crimes  committed  by  examining  judges  of  their 
respective  circuits  pertains  to  criminal  audiencias  exclusively. 

The  said  courts  have  jurisdiction  of  causes  against  municipal  judges  and  pros- 
ecuting officials. 
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district  such  place  is  situated,  the  persons  arrested  as  well  as  the 
effects  seized  being  held  subject  to  orders  Qf  the  same. 

Art.  16.  The  ordinary  jurisdiction  shall  be  competent  to  judge 
persons  guilty  of  connected  crimes,  provided  that  one  of  them  is 
subject  thereto,  even  if  the  others  should  be  subject  to  special  juris- 
dictions. 

The  provisions  contained  in  the  foregoing  paragraph  shall  be 
understood  without  prejudice  to  the  exceptions  expressly  mentioned 
in  this  code  or  in  special  laws,  and  particularly  in  the  war  and  navy 
criminal  laws  with  regard  to  specific  crimes. 

Art.  17.  The  following  are  considered  connected  crimes: 

1.  Those  committed  simultaneously  by  two  or  more  persons  to- 
gether, provided  that  they  are  subject  to  the  jurisdiction  of  different 
ordinary  or  special  judges  or  courts,  or  who  might  be  so  on  account 
of  the  nature  of  the  crime. 

2.  Those  committed  by  two  or  more  persons  at  different  places  or 
times,  if  there  shall  have  been  a  previous  agreement  between  them. 
.  3.  Those  committed  as  a  means  to  perpetrate  others  or  to  facilitate 
their  execution. 

4.  Those  committed  to  secure  immunity  from  other  crimes. 

5.  The  different  crimes  charged  against  an  accused  person  upon 
the  institution  against  him  of  an  action  for  any  of  them,  should 
there  be  analogy  or  relation  between  them,  in  the  judgment  of  the 
court,  and  should  they  not  have  been  the  subject  of  proceedings  to 
that  time. 

Art.  18.  The  following,  in  their  order,  are  judges  and  courts  which 
have  jurisdiction  of  causes  involving  connected  crimes: 

1.  That  of  the  territory  where  the  crime  was  committed  to  which 
a  higher  penalty  is  affixed. 

2.  The  one  first  beginning  proceedings,  if  equal  penalties  are 
affixed  to  the  crime. 

3.  The  one  designated  by  the  criminal  audiencia  or  by  the  supreme 
court  in  their  respective  cases,  when  the  causes  were  begun  at  the 
same  time,  or  when  it  does  not  appear  which  was  begun  first 

Chapter  II. — Questions  of  jurisdiction  between  ordinary  judges  and 

courts.* 

Art.  19.  Questions  of  jurisdiction  may  be  raised  and  sustained 

fay- 

1.  Municipal  judges  at  any  stage  of  the  action,  and  by  the  parties 
between  the  citation  and  the  hearing. 

2.  Judges  of  examination,  during  the  sumario. 

3.  Criminal  audiencias  during  the  hearing  of  the  trial. 

4.  The  public  prosecutor  at  any  stage  of  the  cause.6 

°The  rules  prescribed  in  this  chapter  for  the  hearing  and  determination  of 
questions  of  jurisdiction,  are  not  applicable  when  raised  in  causes  against  those 
guilty  of  flagrant  crimes ;  in  such  cases  the  contest  is  curtailed,  being  heard  and 
determined  in  accordance  with  the  special  procedure  of  article  782. 

b  Right  of  the  public  prosecutor  to  raise  a  question  of  jurisdiction  at  any 
stage  of  the  cause. — This  right  Includes  the  power  to  interpose  an  inhibitory 
or  declinatory  plea  without  any  limitation  whatsoever;  and  if  he  Interposes 
the  former  plea  between  the  conclusion  of  the  sumario  and  the  beginning  of 
the  oral  trial,  the  procedure  mentioned  In  article  23  can  not  apply.  December 
26,  1885.    (Qaceta  of  May  9,  1886.) 
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5.  The  private  accuser,  before  filing  his  first  plea,  after  having 
entered  an  appearance  in  the  cause. 

6.  The  accused  and  the  civil  party,  whether  appearing  as  plaintiff 
or  defendant,  within  three  days  after  the  cause  has  been  transmitted 
to  them  for  classification. 

Art.  20.  The  following  are  hierarchical  superiors  for  the  decision 
of  questions  of  jurisdiction,  in  the  manner  prescribed  by  the  follow- 
ing articles : 

1.  Of  municipal  judges  of  the  same  judicial  district,  the  judge  of 
examination. 

2.  Of  judges  of  examination  of  the  same  circuit,  the  criminal 
audiencia. . 

3.  Of  criminal  audiencias  of  the  same  territory,  the  territorial 
audiencia  in  banc. 

4.  Of  territorial  audiencias,  or  when  the  question  of  jurisdiction 
is  between  a  criminal  audiencia  and  the  criminal  chamber  of  a  terri- 
torial audiencia,  the  supreme  court. 

When  any  of  the  judges  or  courts  mentioned  in  numbers  1,  2,  and 
3  shall  have  no  immediate  common  superior,  the  question  of  jurisdic- 
tion shall  be  decided  by  the  hierarchical  superior,  and  in  the  absence 
of  the  latter,  by  the  supreme  court.0 

Art.  21.  The  supreme  court  can  not  institute  or  raise  a  question  of 
jurisdiction,  nor  can  any  judge,  court,  or  party  question  its  jurisdic- 
tion. 

If  any  judge  or  court  shall  take  cognizance  of  a  question,  jurisdic- 
tion of  which  is  reserved  to  the  supreme  court,  the  latter  shall  order 
the  former,  ex  ojjiciO)  on  motion  of  the  public  prosecutor  or  of  a  party, 
that  it  discontinue  further  proceedings  and  forward  the  same,  on  or 
before  the  second  day,  for  the  proper  decision. 

The  supreme  court  may  nevertheless  authorize  in  the  same  order, 
until  the  question  of  jurisdiction  is  settled,  the  continuation  of  such 
proceedings  the  urgency  or  necessity  of  which  is  apparent. 

There  snail  be  no  remedy  against  the  decision  of  the  supreme  court. 

Art.  22.  When  two  or  more  examining  judges  consider  themselves 
as  having  jurisdiction  of  a  matter,  if  upon  the  first  communication 
they  should  not  agree  as  to  the  jurisdiction,  they  shall  make  a  report 
to  the  proper  superior^  forwarding  a  transcript,6  and  the  latter  shall 
decide  eo  instantly  in  view  thereof  and  without  further  remedy,  which 
of  the  examining  judges  shall  have  jurisdiction. 

*  The  decision  of  a  question  of  Jurisdiction  between  two  courts  situated  within 
the  district  of  the  same  territorial  audiencia,  but  one  of  them  belonging  to  the 
circuit  of  a  criminal  audiencia,  pertains  to  the  supreme  court  The  basis  for 
this  doctrine  is  that  "  as  the  criminal  chamber  of  a  territorial  audiencia  forms 
part  of  the  audiencia  in  banc,  it  would  become  a  judge  and  party"  if  said 
territorial  audiencia  should  decide  the  conflict.  (Third  chamber,  decision  of 
June  28,  1888.    Oaceta  of  the  SOth.) 

*This  precept,  applicable  to  negative  questions  of  jurisdiction  by  virtue  of 
article  46,  does  not  permit  the  transmission  to  the  superior  of  the  original  pro- 
ceedings, because  in  such  case  it  would  be  impossible  to  continue  the  necessary 
proceedings  to  prove  the  crime  and  its  circumstances.  (Decision  of  September 
20,  1886.)  But  if,  notwithstanding  this,  they  forward  the  original  proceedings, 
such  irregularity  does  not  permit  of  a  declaration  that  the  question  of  jurisdic- 
tion is  not  well  taken.    (July  17,  1884.) 
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Until  a  decision  is  rendered,  each  of  the  examining  judges  shall 
continue  the  proceedings  necessary  to  prove  the  crime  and  any  other 
proceedings  which  he  may  consider  of  recognized  urgency.0 

After  the  conflict  has  been  decided  by  the  proper  superior,  the 
judge  of  examination  who  discontinued  proceedings  shall  forward  the 
proceedings  had,  and  the  objects  gathered,  to  the  judge  declared  com- 
petent, within  two  days  after  receiving  the  superior  order  to  cease 
taking  cognizance  thereof. 

Abt.  23.  If  during  the  sumario  the  public  prosecutor  or  the  private 
accuser  shall  consider  that  the  examining  judge  has  no  jurisdiction  to 
proceed  in  the  cause,  they  may  object  before  the  proper  superior 
court,  which,  after  the  investigation  it  considers  necessary,  shall 
decide  eo  instanM  without  further  remedy.6 

In  any  case  the  provisions  of  the  second  paragraph  of  the  foregoing 
article  shall  be  complied  with. 

Art.  24.  Upon  the  conclusion  of  the  sumario,  any  question  of  juris- 
diction raised  shall  stay  the  proceedings  until  it  is  decided.0 

Art.  25.  The  judge  or  court  considering  itself  competent  must  raise 
the  question. 

It  shall  also  grant  the  inhibition  in  favor  of  the  competent  judge  or 
court  when  it  considers  that  it  has  not  jurisdiction  of  the  cause  even 
though  the  persons  interested  or  the  public  prosecutor  have  not  pre- 
viously pleaded  thereto. 

The  decrees  of  municipal  or  examining  judges  inhibiting  them- 
selves in  favor  of  another  judge  or  jurisdiction  may  be  appealed  from, 
in  which  case  the  provisions  of  the  last  paragraph  of  article  12  shall 
be  observed.  An  appeal  for  annulment  of  judgment  lies  from  decrees 
of  audiencias.* 

Art.  26.  The  public  prosecutor  and  the  parties  shall  raise  the  ques- 
tion of  jurisdiction  by  an  inhibitory  or  declinatory  plea. 

0  From  the  moment  that  a  court  has  knowledge  that  another  court  has  begun 
a  cause  involving  the  same  matter  of  which  it  is  taking  cognizance,  it  must  not 
render  a  definite  decision  before  requesting  an  inhibition;  otherwise  the  de- 
cision rendered  will  not  be  an  obstacle  to  the  decision  of  the  question  of  juris- 
diction.    (Third  chamber,  decision  of  April  29,  1878.) 

b  An  appeal  for  annulment  of  judgment  is  therefore  inadmissible.  (Decisions 
of  June  27  and  December  S  and  SI,  1884.) 

c  A  question  of  jurisdiction  can  not  be  raised  as  to  the  cognizance  of  a  cause 
which  has  already  been  definitely  decided.     (Decisions  of  July  8,  1878.) 

'When  must  the  public  prosecutor  appeal  from  the  decrees  of  inhibition  re- 
ferred to  in  this  article  and  in  article  12? 

"  If  the  public  prosecutor  has  been  heard  before  the  issue  of  said  decree,  and 
his  opinion  should  have  been  accepted  by  the  respective  judge  or  audiencla,  no 
appeal  can  be  taken. 

"  if  the  public  prosecutor  should  not  have  had  any  intervention,  or  should 
have  opposed  the  issue  of  said  decree,  he  must  then  appeal  therefrom,  if  it 
issued  from  a  municipal  or  examining  judge. 

"  V^ith  regard  to  the  decisions  of  a  collegiate  tribunal,  an  appeal  for  annul- 
ment of  judgment  must  be  taken  if  there  is  a  legal  cause  therefor."  (No.  5  of 
the  memorial  of  the  staff  of  the  public  prosecutor  of  the  supreme  court  of  Sep- 
tember 15,  188S,  and  10  of  that  of  September  15,  1886.) 

in  a  decision  of  November  14,  1883,  the  supreme  court  declared  that  an  appeal 
for  annulment  of  judgment  does  not  lie  from  a  decree  of  a  judge  declining  the 
jurisdiction  of  a  cause  in  favor  of  the  war  jurisdiction,  because  an  ordinary 
appeal  lies  therefrom  according  to  article  25  of  the  law  of  criminal  procedure, 
which  is  not  affected  by  article  50,  because  the  latter  provision  relates  to  a  case 
where  a  true  question  of  jurisdiction  exists  or  is  liable  to  arise,  and  not  when 
a  judge  voluntarily  or  upon  the  first  demand  or  request  addressed  to  him  deems 
himself  incompetent  and  consents  to  his  inhibition,  without  such  a  question 
arising  and  having  to  be  decided,  unless  the  persons  interested  seek  the  remedy 
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The  employment  of  one  of  these  remedies  absolutely  excludes  the 
employment  of  the  other,  both  during  the  hearing  of  the  question  as 
well  as  after  its  decision. 

The  inhibitory  plea  shall  be  interposed  before  the  judge  or  court 
considered  competent. 

The  declinatory  plea  before  the  judge  or  court  which  considers 
itself  as  not  having  jurisdiction. 

Abt.  27.  The  municipal  judge  before  whom  the  inhibitory  plea  is 
interposed,  after  hearing  the  public  prosecutor,  if  interposed  by 
another  party,  shall  decide  before  the  second  day  whether  the  writ  of 
inhibition  shall  issue. 

A  decision  overruling  the  plea  may  be  appealed  from  for  review 
and  for  a  stay  of  proceedings  to  the  proper  examining  judge.0 

Abt.  28.  If  the  municipal  judge  should  be  of  opinion  that  the 
inhibition  is  well  taken,  he  shall  issue  a  writ  in  which  he  shall  state 
the  reasons  for  his  decree. 

The  writ  must  be  transmitted  within  twenty- four  hours. 

Abt.  29.  The  municipal  judge  sought  to  be  inhibited, 'after  receiv- 
ing the  opinion  of  the  public  prosecutor,  shall  decide  before  the 
second  day  whether  he  abstains  from  proceeding  in  the  cause  or 
whether  he  defends  his  competency. 

Ill  the  former  case  he  shall  forward  the  proceedings  had  to  the 
inhibiting  judge  within  the  next  twenty- four  nours. 

If  he  maintains  his  jurisdiction,  he  shall  communicate  it  to  him 
within  the  same  period,  stating  the  reasons  for  his  decision. 

Art.  30.  After  the  record  has  been  received  by  the  inhibiting  judge 
he  shall  declare  without  further  proceeding  and  within  twenty-four 
hours  whether  he  insists  upon  his  jurisdiction  or  abandons  it. 

In  the  former  case  he  shall  so  communicate  within  a  similar  period 
to  the  judge  sought  to  be  inhibited  in  order  that  he  may  forward  the 
proceedings  to  the  judge  or  court  which  is  to  decide  the  jurisdiction, 
in  accordance  with  the  provisions  of  article  20,  and  the  judge  request- 
ing the  inhibition  shall  forward  his  within  the  following  twenty-four 
hours. 

In  the  latter  case  he  shall  communicate  it  the  same  day  to  the  judge 
sought  to  be  inhibited  in  order  that  he  may  continue  the  proceedings. 

The  decisions  of  the  judges  sought  to  be  inhibited  consenting  to 
the  inhibition  may  be  appealed  from  to  the  respective  examining 
judge.  Those  of  tne  judges  requesting  the  inhibition  desisting  there- 
from may  also  be  appealed  from  in  the  same  manner. 

Art.  31.  After  the  proceedings  have  been  received  by  the  judge  or 
court  which  is  to  decide  the  jurisdiction  and  after  the  opinion  of  the 

of  law  granted  them  by  the  said  article  32  and  appeal  to  the  immediate  superior, 
and  the  latter  determines  that  he  shall  sustain  his  jurisdiction,  and  that  the 
matter  be  heard  and  determined  in  the  manner  and  by  the  persons  prescribed 
in  the  said  title. 

•  Is  the  signature  of  an  attorney  necessary  to  the  inhibitory  plea  presented  to 
municipal  courts?  Arts.  27  to  32,  which  relate  to  questions  of  jurisdiction  be- 
tween said  courts,  do  not  demand  this  requisite,  which,  on  the  other  hand,  is 
imposed  as  necessary  by  article  33  to  interpose  an  inhibition  before  criminal 
courts,  In  which  sentence  we  do  not  know  whether  municipal  courts  should  be 
included.  With  regard  to  the  prior  laws  the  supreme  court  has  decided  the 
doubt  to  the  effect  that  the  signature  of  an  attorney  was  indispensable  to  the 
inhibitory  plea  as  It  Is  required,  without  any  distinction  of  cases,  by  art  365  of 
the  Judicial  organic  law.     (Decisions  of  September  24  and  March  5,  1877.) 

75270— H.  Doc.  1484, 60-2,  pt  2 10 
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Sublic  prosecutor  has  been  received  within  the  two  days  following,  a 
ecision  shall  be  rendered  within  three  days  after  tne  prosecuting 
officials  submit  their  report. 

An  appeal  for  annulment  of  judgment  lies  from  the  decision  of  the 
court  or  audiencia. 

There  is  no  remedy  whatever  against  the  decision  of  the  Supreme 
Court. 

Art.  32.  When  a  declinatory  plea  is  interposed  before  a  municipal 
judge  he  shall  render  a  decision  thereon  before  the  expiration  of  two 
days,  after  hearing  the  public  prosecutor  as  to  whether  the  plea  is  or 
is  not  well  taken. 

A  decree  overruling  the  inhibition  may  be  appealed  from  for 
review  and  for  a  stay  of  proceedings  to  the  judge  to  whom  the  deci- 
sion of  the  jurisdiction  pertains,  who  shall  hear  and  determine  the 
.  appeal  in  the  manner  prescribed  in  the  first  paragraph  of  the  fore- 
going article. 

An  appeal,  for  annulment  of  judgment  lies  from  the  decision  of  the 
court. 

Art.  33.  Inhibitory  pleas  before  criminal  courts  shall  be  in  writing 
and  signed  by  an  attorney. 

The  person  interposing  said  plea  shall  state  that  he  has  not  inter- 
posed a  declinatory  plea.  Should  the  contrary  appear  the  costs  shall 
be  taxed  against  him,  even  though  the  question  of  jurisdiction  be 
decided  in  his  favor  or  he  should  subsequently  abandon  it. 

Art.  34.  The  court  before  which  the  inhibitory  plea  is  interposed 
shall  hear  for  a  period  of  one  to  two  days,  according  to  the  volume 
of  the  cause,  the  prosecuting  officials,  if  the  latter  should  not  have 
interposed  it,  as  well  as  the  other  parties  appearing  in  the  cause 
which  the  court  is  hearing  before  which  the  plea  for  inhibition  has 
been  interposed  and  in  view  thereof,  it  shall  issue,  within  the  next 
two  days,  a  writ  of  inhibition,  or  shall  overrule  the  plea. 

Art.  35.  An  appeal  for  annulment  of  judgment  only  lies  against  a 
decree  denying  a  writ  of  inhibition.0 

Art.  36.  Attested  copies  shall  be  attached  to  the  writ  of  inhibition, 
of  the  petition  requesting  it,  of  the  statements  of  the  prosecuting 
officials,  and  of  the  parties,  in  a  proper  case ;  of  the  decision  rendered, 
and  of  anything  else  which  the  court  may  consider  proper  upon  which 
to  base  its  jurisdiction. 

The  attested  copy  shall  be  prepared  and  forwarded  within  the  un- 
extendible  period  of  one  to  three  days,  according  to  the  volume  of  the 
.  cause. 

Art.  37.  The  court  sought  to  be  inhibited  shall  at  once  acknowl- 
edge receipt,  and  after  hearing  the  prosecuting  officials,  the  private 
accuser,  should  there  be  any,  the  person  or  persons  undergoing  trial, 
and  those  who  appear  as  civil  parties,  for  a  period  which  shall  not 
exceed  twenty- four  hours  for  each  one,  shall  issue  a  decree  inhibiting 
himself  or  declaring  that  there  is  no  reason  for  so  doing. 

There  shall  he  no  remedy  but  an  appeal  for  annulment  of  judg- 
ment from  decrees  of  a  court  inhibiting  itself. 

Art.  38.  After  the  decision  by  which  a  court  has  inhibited  itself 
has  been  consented  to  or  executed,  the  cause  shall  be  forwarded, 

a  This  article  refers  to  decrees  denying  a  writ  of  inhibition  by  criminal  courts 
and  not  to  those  issued  by  judges  of  first  instance  in  matters  of  their  jurisdic- 
tion. (Decision  of  April  28,  1888.)  No  appeal  lies  from  the  decision  which 
denies  an  appeal.     (Decision  of  Feoruary  10,  1880,  Third  Chamber.) 
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within  a  period  of  three  days,  to  the  court  which  proposed  the  inhi- 
bition, with  a  summons  of  the  parties  and  holding  the  accused  at  the 
disposal  of  the  former  as  well  as  the  material  evidences  of  the  crime 
and  the  goods  seized. 

Art.  39.  If  the  inhibition  should  be  refused,  the  decree  shall  be 
communicated  to  the  court  demanding  the  inhibition,  with  transcript 
of  the  statements  of  the  prosecuting  officials  and  of  the  parties,  and  of 
anything  else  which  may  be  deemed  proper. 

The  transcript  shall  be  issued  and  transmitted  within  three  days. 

In  the  communication  of  transmittal  it  shall  be  required  that  the 
court  demanding  the  inhibition  answer  immediately,  in  order  to  con- 
tinue the  proceedings  if  the  inhibition  be  not  insisted  upon,  or  that 
otherwise  the  cause  be  transmitted  to  the  proper  person  for  a  decision 
as  to  the  jurisdiction. 

Art.  40.  After  the  communication  mentioned   in   the   foregoing 
article  has  been  received,  the  court  that  proposed  the  inhibition  shall  * 
render  a  decision  before  the  expiration  of  two  days,  without  further 
proceedings. 

From  a  decree  abandoning  an  inhibition  an  appeal  for  annulment 
of  judgment  only  lies. 

Art.  41.  After  the  ruling  by  which  the  court  desists  from  the  inhi- 
bition has  been  consented  to  or  executed,  it  shall  be  communicated 
within  a  period  of  twenty-four  hours  to  the  court  sought  to  be  inhib- 
ited, transmitting  at  the  same  time  all  proceedings  had  for  attachment 
to  the  cause. 

Art.  42.  If  the  court  demanding  the  inhibition  defends  its  com- 
petency, it  shall  communicate  the  same  within  a  period  of  twenty-four 
hours  to  the  court  sought  to  be  inhibited,  in  order  that  it  may  trans- 
mit the  record  to  the  court  which  is  to  decide  the  question;  and  it 
shall  do  the  same  with  its  own  record. 

Art.  43.  Questions  of  jurisdiction  shall  be  decided  by  the  court 
within  the  three  days  following  that  on  which  the  public  prosecutor 
may  have  given  his  opinion,  which  he  shall  do  within  a  period  of  two 
days. 

An  appeal  for  annulment  of  judgment  lies  from  these  decrees  when 
issuing  from  territorial  audiencias. 

Against  those  of  the  supreme  court  there  is  no  remedy  whatsoever. 

Art.  44.  The  court  deciding  the  question  of  jurisdiction  may  tax 
the  payment  of  the  costs  occasioned  by  the  plea  of  inhibition  against 
the  parties  who  have  defended  or  opposed  the  same  with  marked  per- 
sistence, deciding,  in  a  proper  case,  the  proportion  each  shall  pay. 

If  there  be  no  special  condemnation  of  costs  made,  those  occasioned 
in  deciding  questions  of  jurisdiction  shall  be  understood  to  be  ex 
officio. 

If  a  court  without  legal  cause  properly  proved,  shall  go  beyond  the 
limits  prescribed  in  this  title  for  the  hearing  and  determination  of 
questions  of  jurisdiction,  it  shall  be  corrected  and  disciplined  accord- 
ing to  the  gravity  of  the  case. 

Art.  45.  Declinatory  pleas  shall  be  heard  and  determined  in  the 
same  manner  as  interlocutory  issues.0 

°  The  procedure  for  the  hearing  and  determination  of  interlocutory  issues  is 
fixed  by  articles  666  to  679. 
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Chapter  III. — Questions  of  negative  jurisdiction  and  those  raised  by 
special  judges  or  courts  and  complaints  against  administrative  au- 
thorities. 

Art.  46.  If  the  question  of  jurisdiction  raised  between  two  or  more 
judges  or  courts  be  negative  by  all  refusing  to  take  cognizance  of  the 
cause,  the  superior  judge  or  court,  or,  in  a  proper  case,  the  supreme 
court  shall  decide  it,  observing  therein  the  procedure  prescribed  for 
other  questions  of  jurisdiction. 

Art.  47.  In  case  of  negative  jurisdiction  between  the  ordinary  and 
a  special  jurisdiction,  the  ordinary  jurisdiction  shall  begin  or  continue 
the  cause. 

Art.  48.  Questions  of  jurisdiction  raised  by  secular  courts  against 
ecclesiastical  judges  or  tribunals  shall  be  heard  and  decided  according 
to  the  procedure  and  in  the  manner  established  in  Title  III  of  Book  I 
of  the  Law  of  Civil  Procedure.* 

Art.  49.  When  ecclesiastical  judges  or  tribunals  shall  consider  that 
they  have  jurisdiction  of  a  cause  of  which  a  secular  judge  or  court  is 
taking  cognizance,  they  may  interpose  an  inhibitory  plea,  and  if  it 
should  be  overruled  they  may  complain  to  the  proper  court,  which, 
after  hearing  the  public  prosecutor,  shall  decide  without  further 
remedy  what  it  may  deem  proper. 

Art.  50.  Questions  of  jurisdiction  between  ordinary  and  any  special 
courts,  not  ecclesiastical,  shall  be  heard  and  determined  according  to 
the  provisions  of  this  title  in  all  cases  by  the  supreme  court. 

Art.  51.  Questions  of  jurisdiction  raised  by  the  administration 
against  judges  or  courts  of  the  ordinary  jurisdiction,  and  the  com- 
plaints which  the  latter  may  make  against  the  administrative  authori- 
ties, shall  conform  to  the  provisions  of  section  4,  Title  II,  Book  I,  of 
the  Law  of  Civil  Procedure.* 

Title  III. — Challenges  and  Excuses  or  Justices,  Judges,  As- 
sessors, and  Assistants  of  Superior  and  Inferior  Courts,  and 
the  Abstention  of  the  Prosecuting  Officials. 

Chapter  I. — General  provisions. 

Art.  52.  Justices,  judges,  and  assessors,  whatever  be  their  grade  or 
rank,  may  be  challenged  only  for  a  legitimate  cause. 

Art.  53.  In  criminal  matters  only  the  following  persons  are  per- 
mitted to  challenge: 

The  prosecuting  officials. 

The  private  accuser  or  his  legal  representatives. 

The  accused. 

Those  civilly  liable  for  a  crime  or  misdemeanor. 

Art.  54.  Legitimate  causes  of  challenge  are : 

1.  Relationship  by  consanguinity  or  affinity  within  the  fourth  civil 
degree  to  any  of  the  persons  mentioned  in  the  foregoing  article. 

2.  The  same  relationship  within  the  second  degree  to  the  attorney 
of  any  of  the  parties  to  the  cause. 

3.  To  be  or  have  been  denounced  or  accused  by  any  of  said  parties 

aThl8  title  treats  of  civil  remedies  against  actions  of  ecclesiastical  courts 
(Arts.  125  to  152  of  the  Law  of  Civil  Procedure  in  force  in  Cuba  and  Porto 
Rico). 

»  Articles  116  to  124  of  the  law  cited. 


Digitized  by  VjOOQIC 


LAW  OF  CRIMINAL  FBOOEDUBE.  771 

as  the  principal,  accomplice,  or  accessory  to  a  cFime  or  as  a  principal 
in  a  misdemeanor.0 

4.  Having  been  counsel  for  any  of  the  parties,  given  a  professional 
opinion  on  the  case  or  any  of  its  incidental  issues,  or  having  appeared 
in  either  as  prosecutor,  expert,  or  witness. 

5.  To  be  or  have  been  the  private  denouncer  or  accuser  of  the  chal- 


lenging party. 
6.  To  be 


or  have  been  the  tutor  or  curator  of  any  of  the  parties  to 
the  cause. 

7.  To  have  been  under  the  tutorship  or  guardianship  of  the  parties 
mentioned  in  the  foregoing  number. 

8.  To  have  an  action  pending  against  the  challenging  party. 

9.  To  have  a  direct  or  indirect  interest  in  the  cause.6 

10.  Intimate  friendship. 

11.  Manifest  enmity. 

12.  Having  conducted  the  preliminary  investigation. 

Akt.  55.  The  justices  and  judges  included  in  any  of  the  cases  men- 
tioned in  the  foregoing  article  shall  abstain  from  taking  cognizance 
of  the  cause  without  waiting  to  be  challenged.  No  remedy  lies  against 
this  resolution. 

In  like  manner  they  shall  decline  jurisdiction  without  remedy 
whatsoever  when,  on  being  challenged  in  any  manner,  they  shall  con- 
sider the  alleged  cause  to  be  well  founded.  In  either  case  they  shall 
order  the  record  to  be  transmitted  to  whosoever  should  substitute 
them. 

Art.  56.  The  challenge  may  be  interposed  at  any  stage  of  the  pro- 
ceedings, but  not  after  the  oral  trial  has  commenced,  unless  the  cause 
of  challenge  shall  have  arisen  thereafter, 

Chapter  II. — Hearing  and  decision  of  challenges  of  judges  of  exam- 
ination and  justices. 

Art.  57.  The  challenge  shall  be  in  writing  and  signed  by  an  attor- 
ney, by  a  solicitor,  and  by  the  challenging  party,  if  ne  knows  how  to 
sign,  and  should  be  at  the  place  where  the  cause  is  pending.  The 
petition  must  be  ratified  by  tne  latter  before  the  judge  or  court. 

If  the  challenging  party  be  not  present,  only  the  attorney  and  solic- 
itor shall  sign.  In  every  case  the  cause  of  challenge  shall  be  stated 
clearly  and  explicitly. 

Art.  58.  Notwithstanding  the  provisions  of  the  foregoing  article, 
the  accused  may,  should  he  be  incomunicado,  interpose  the  challenge 
orally  when  his  declaration  is  received,  or  he  may  call  the  judge 
through  the  warden  of  the  prison  in  order  to  challenge  him. 

In  such  case  the  judge  of  examination  must  present  himself,  ac- 
companied by  the  secretary,  who  shall  make  a  record  of  the  written 
challenge  and  the  cause  therefor. 

«  In  order  that  there  may  exist  a  motive  for  the  challenge  In  this  case,  it  is 
necessary  that  the  denunciation  shall  have  all  the  requisites  and  produce  all  the 
effects  necessary  to  proceed,  by  virtue  thereof,  with  the  proof  of  the  acts  In- 
cluded therein,  according  to  a  decision  of  the  Supreme  Court  of  April  12,  1886. 

&  In  order  that  the  cause  for  challenge  under  this  number  may  be  considered, 
It  is  necessary  that  the  judge  have  a  personal  and  direct  interest  in  the  cause 
from  which  this  incident  arises.     (Decision  of  April  12,  1886.) 
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If  the  challenge  be  overruled,  he  shall  be  advised  that  he  can  renew 
the  same  when  the  incomunicadon  is  raised. 

Art.  59.  A  decree  sustaining  or  overruling  a  challenge  shall  state 
the  reasons  therefor,  and  it  shall  be  sufficient  to  notify  the  solicitor  of 
the  challenging  party  thereof,  even  though  the  latter  be  in  the  town 
in  which  the  cause  is  being  prosecuted  and  had  signed  the  written 
challenge. 

Art.  60.  If  the  person  challenged  does  not  inhibit  himself,  not  con- 
sidering that  he  is  included  in  the  causes  alleged  for  the  challenge,  he 
shall  order  a  separate  record  to  be  prepared. 

Said  record  shall  contain  the  original  written  challenge  and  the 
ruling  denying  the  inhibition,  an  entry  being  made  of  all  this  in  the 
original  record. 

Art.  61.  While  the  separate  record  is  being  heard  and  determined 
the  person  challenged  can  not  act  in  the  cause  nor  in  the  issue  of  the 
challenge,  and  shall  be  substituted  by  the  proper  person  in  accordance 
to  law. 

If  the  person  challenged  be  a  judge  of  examination,  he  must, 
nevertheless,  under  his  own  liability,  take  such  urgent  measures  as 
can  not  be  delayed  until  his  successor  takes  charge  of  continuing  the 
examination. 

Art.  62.  The  challenge  shall  not  delay  the  course  of  the  cause  un- 
less the  issue  of  the  challenge  shall  not  have  been  decided  when  the 
parties  are  cited  for  the  hearing  of  some  question  or  interlocutory 
issue  or  for  the  oral  trial. 

Art.  63.  The  separate  record  of  challenge  shall  be  prepared — 

By  the  senior  presiding  justice  of  chamber  if  the  person  challenged 
be  the  presiding  judge  or  a  presiding  judge  of  a  chamber  of  a  terri- 
torial audiencia  or  of  the  supreme  court;  and  if  the  judge  challenged 
be  the  senior,  by  the  one  next  below  him  in  seniority. 

By  the  senior  justice  of  the  criminal  chamber  of  the  territorial 
audiencia  if  the  person  challenged  be  the  presiding  judge  of  a  crimi- 
nal audiencia. 

By  the  senior  justice  of  the  respective  chamber  or  court  if  the  per- 
son challenged  be  a  justice  of  a  criminal  or  territorial  audiencia  or 
of  the  supreme  court ;  and  if  he  be  the  senior,  by  the  one  next  below 
him  in  seniority. 

If,  as  a  result  of  the  challenge  of  one  or  more  justices  of  the  crimi- 
nal audiencias,  these  courts  sliould  not  have  members  sufficient  to 
form  a  quorum,  the  preparation  of  the  separate  record  shall  pertain 
to  the  junior  justice  of  the  criminal  chamber  of  the  respective  terri- 
torial audiencia. 

The  junior  justice  of  the  respective  audiencia  shall  prepare  the 
record  of  challenge  when  the  juage  of  examination  is  challenged. 

Art.  64.  After  the  separate  record  has  been  prepared,  the  other 
party  or  parties  to  the  cause  shall  be  heard  for  a  period  of  three  days 
for  each  one,  which  period  can  only  be  extended  for  two  days  more 
when  in  the  opinion  of  the  court  there  be  just  cause  therefor. 

Art.  65.  When  the  period  fixed  in  the  foregoing  article  has  elapsed, 
as  well  as  the  extension  in  a  proper  case,  and  the  cause  is  taken  up 
again  without  the  necessity  of  a  petition  by  the  challenging  party, 
evidence  on  the  issue  of  the  challenge  shall  be  admitted  for  eight 
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days  if  the  question  be  a  question  of  fact,  during  which  time  the 
evidence  submitted  by  the  parties  and  admitted  as  pertinent  shall  be 
received. 

Art.  66.  There  shall  be  no  remedy  against  rulings  of  audiencias  or 
of  the  supreme  court  admitting  or  rejecting  evidence. 

Art.  67.  If,  on  account  of  the  question  being  one  of  law,  evidence 
on  the  challenge  is  overruling,  or  when  the  period  granted  in  article 
65  has  elapsed,  the  parties  shall  be  cited,  a  day  being  fixed  for  the 
argument. 

Art.  68.  The  challenge  shall  be  decided — 

By  the  court  in  banc,  if  the  person  challenging  be  the  presiding 
judge  or  a  presiding  judge  of  a  chamber  of  a  territorial  audiencia  or 
of  the  supreme  court.  Like  procedure  shall  be  observed  if  the  per- 
sons challenged  be  two  or  more  justices  of  the  same  chamber  or  sec- 
tion of  said  courts. 

In  other  cases  these  issues  shall  be  decided  by  the  courts  or  cham- 
bers to  which  the  examining  justices  of  the  separate  record  belong. 

Art.  69.  The  decision  sustaining  or  overruling  the  challenge  shall 
always  state  the  reasons  therefor. 

An  appeal  for  annulment  of  judgment  lies  from  a  decision  ren- 
dered by  an  audiencia. 

There  shall  be  no  remedy  whatsoever  against  a  decision  rendered 
by  the  supreme  court. 

Art.  70.  Decisions  overruling  a  challenge  shall  contain  the  taxa- 
tion of  the  costs  of  the  same  against  the  person  interposing  it. 

There  shall  also  be  imposed  on  the  challenging  party  a  fine  of  not 
less  than  125  pesetas  nor  more  than  250  pesetas  if  the  authority  chal- 
lenged be  a  judge  of  examination,  and  not  less  than  250  nor  more 
than  500  pesetas  if  a  Justice  of  the  audiencia. 

The  prosecuting  officials  shall  be  exempt  from  the  payment  of  costs 
or  the  fine. 

Art.  71.  If  the  fines  respectively  mentioned  in  the  foregoing  article 
are  not  paid,  the  party  fined  shall  be  subject  to  such  proper  compul- 
sion in  substitution  thereof  as  provided  for  crimes  in  the  penal  code. 

Chapter  III. — Hearing  and  decision  of  challenges  of  municipal 

judges. 

Art.  72.  In  trials  for  misdemeanors  the  challenge  shall  be  inter- 
posed at  the  time  of  the  appearance. 

Art.  73.  In  view  of  the  challenge,  should  the  cause  alleged  be  of 
those  mentioned  in  article  54,  and  De  true,  the  municipal  judge  shall 
consider  himself  challenged,  transferring  the  cognizance  of  tne  mis- 
demeanor to  his  substitute. 

Art.  74.  If  the  challenged  party  should  not  consider  the  challenge 
to  be  legitimate,  he  shall  transfer  the  cognizance  of  the  issue  to  his 
substitute,  making  note  thereof  in  the  record. 

Neither  in  this  case  nor  in  that  of  the  foregoing  article  shall  there 
be  any  remedy  against  the  decision  of  the  municipal  judge. 

Art.  75.  The  municipal  judge  challenged  cannot  take  part  in  the 
hearing  and  determination  of  the  issue  of  the  challenge,  and  shall 
suspend  the  trial  for  the  misdemeanors  until  the  question  of  the  chal- 
lenge is  decided. 
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Art.  76.  The  substitute  judge  charged  with  the  hearing  and  deter- 
mination of  the  issue  of  the  challenge  shall  order  the  parties  to  ap- 
pear before  him,  and  shall  at  once  hear  the  evidence  they  may  offer 
and  which  he  may  consider  pertinent,  if  the  question  be  one  of  fact. 

If  a  decision  ruling  out  the  evidence  is  maae,  a  rehearing  may  be 
requested  as  soon  as  the  parties  are  notified  thereof. 

Art.  77.^  The  evidence  having  been  taken,  or  when  a  question  of 
law  being  involved  it  is  not  necessary,  the  substitute  municipal  judge 
shall  decide  at  once,  if  possible,  whether  the  challenge  is  or  is  not  well 
taken  in  a  ruling  stating  the  reasons  for  his  decision.  In  no  case 
shall  he  fail  to  render  a  decision  within  two  days. 

The  proceedings  had  and  the  ruling  shall  be  entered  upon  the 
record  made. 

Art.  78.  There  shall  be  no  remedy  against  a  ruling  of  a  substitute 
judge  sustaining  a  challenge. 

From  a  decree  overruling  a  challenge  an  appeal  lies  to  the  judge 
of  examination. 

Art.  79.  The  appeal  shall  be  interposed  orally  at  the  appearance 
for  decision  before  the  substitute  judge,  should  he  render  a  decision 
at  once. 

If,  in  order  to  render  a  decision,  he  should  take  the  period  of  two 
days,  the  appeal  shall  be  filed  at  the  time  of  the  notification,  provided 
it  oe  personal ;  otherwise  within  the  twenty- four  hours  following  the 
notification.  The  appeal  in  such  case  shall  also  be  interposed  orally 
before  the  clerk  of  the  court,  and  it  shall  be  made  a  matter  of  record. 

Art.  80.  If  an  appeal  be  not  taken  within  the  periods  prescribed 
in  the  foregoing  article,  the  ruling  of  the  substitute  judge  shall  be- 
come final. 

If  the  appeal  be  taken  in  due  time,  the  proceedings  shall  be  for- 
warded to  the  proper  judge  of  examination,  with  a  citation  of  the 
parties,  at  the  expense  of  the  appellant. 

Art.  81.  In  the  court  of  examination  the  clerk  shall  immediately 
make  a  report  without  admitting  any  documentary  evidence,  and  the 
parties  shall  be  cited  to  appear  within  a  period  of  two  days. 

With  the  permission  of  the  judge  of  examination  the  parties  in 
interest  or  their  attorneys  may  make  orally  at  that  time  whatever 
remarks  they  may  consider  proper. 

The  judge  of  examination  shall  render  his  decision  the  same  day 
or  the  day  following,  and  against  his  decision  there  shall  be  no  fur- 
ther remedy. 

If  the  judge  of  examination  should  hold  that  the  substitute  munici- 
pal judge  should  reverse  his  ruling  denying  the  admission  of  evidence, 
referred  to  in  the  second  paragraph  of  article  76,  he  shall  so  declare, 
refraining  from  deciding  the  main  question,  and  order  the  proceed- 
ings to  be  returned  to  the  municipal  court  from  which  they  were  for- 
warded, in  order  that  the  evidence  offered  be  taken  and  a  new  ruling 
made. 

The  provisions  of  articles  78  to  81  shall  apply  to  this  ruling. 

Art.  82.  If  the  ruling  be  affirmative,  the  appellant  shall  be  taxed 
the  costs  thereof. 

Art.  83.  If  the  challenge  be  sustained  by  a  final  ruling,  the  sub- 
stitute judge  shall  take  cognizance  of  the  case. 

If  overruled,  the  challenged  judge  shall  again  take  cognizance  of 
the  offense. 
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Chapter  IV. — Challenges  of  assistants  of  inferior  and  superior 

courts. 

Art.  84.  The  clerks  of  municipal  courts,  courts  of  examination,  of 
audiencias,  and  those  of  the  supreme  court  may  be  challenged. 

The  officers  of  chambers  may  also  be  challenged. 

Art.  85.  The  provisions  of  this  title  are  applicable  to  the  clerks  and 
officers  of  chambers  with  the  modifications  prescribed  in  the  following 
articles. 

Art.  86.  If  the  challenged  parties  be  the  assistants  of  courts  of 
examination,  of  audiencias  or  of  the  supreme  court,  the  issue  of  the 
challenge  shall  be  prepared  by  the  proper  judge  of  examination  or  the 
junior  associate  justice,  and  shall  be  decided  by  the  same  judge  or  by 
the  corresponding  court 

The  judge  or  associate  justice  of  examination  may  delegate  the  per- 
formance of  the  proceedings  which  he  cannot  personally  conduct  to 
the  municipal  judge,  or  to  one  of  the  judges  of  examination  of  the 
respective  circuit 

Art.  87.  The  assistants  challenged  cannot  take  part  in  the  cause  nor 
in  the  issue  of  the  challenge,  being  substituted  by  the  proper  persons 
if  the  challenge  be  sustained. 

Art.  88.  In  challenges  of  clerks  of  municipal  courts  the  municipal 
judge  shall  prepare  and  determine  the  issue  of  the  challenge  where 
there  is  but  one  judge. 

Should  there  be  two,  the  judge  of  the  court  to  which  the  challenged 
party  does  not  belong;  and  if  mere  be  three  or  more,  by  the  eldest. 

Art.  89.  If  the  challenge  be  overruled,  the  challenging  party  shall 
be  taxed  the  costs. 

Art.  90.  When  a  ruling  sustaining  a  challenge  becomes  final,  the 
party  challenged  can  take  no  part  in  the  cause  whatever,  the  person 
who  was  substituted  for  him  during  the  hearing  and  determination 
of  the  issue  continuing  to  take  his  place;  and  if  he  be  the  clerk  of 
a  municipal  court  or  court  of  examination  he  shall  receive  no  fees 
of  any  kind  from  the  time  that  the  challenge  was  interposed,  or  when 
the  alleged  cause  being  known  to  him  he  did  not  abstain  from  taking 
cognizance  of  the  subject. 

Art.  91.  If  the  challenge  be  overruled  by  a  final  decision  the 
assistant  challenged  shall  again  perform  his  duties ;  and  should  he  be 
the  clerk  of  a  municipal  court  or  court  of  examination  the  challeng- 
ing j>arty  shall  pay  to  him  the  fees  corresponding  to  the  proceedings 
had  in  the  cause,  and  a  similar  payment  shall  be  made  to  his  sub- 
stitute. 

Art.  92.  The  assistants  pan  not  be  challenged  after  the  parties  have 
been  cited  to  appear  for  judgment,  nor  while  engaged  in  some  pro- 
ceeding intrustea  to  them,  nor  after  the  oral  trial  has  begun. 

Art.  93.  To  relators  and  copyists  of  chambers  are  applicable :  First, 
the  provisions  of  the  foregoing  articles  with  regard  to  challenges  of 
clerks  in  chambers;  and,  second,  the  provisions  of  articles  90  and  91 
with  reference  to  the  payment  of  fees. 

Chapter  V. — Excuses  and  challenges  of  assessors. 


Art.  94.  The  assessors  to  municipal  judges,  when  the  latter  acci- 

11  excuse 
ioned  in 

Google 


dentallv  discharge  the  duties  of  judges  of  examination,  shall  excuse 
themselves  if  they  be  embraced  in  any  of  the  causes  mentioned  in 
article  54  of  this  law. 
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The  municipal  judge  himself  shall  weigh  the  excuse  in  order  to 

mit  or  reject  it.     Should  he  reject  it,  the  assessor  may  appeal  in 

uplaint  to  the  proper  audiencia,  and  the  latter,  after  calling  for 

sorts  and  data,  shall  decide  eb  instanti  without  further  remedy, 

iat  it  may  deem  proper. 

Art.  95.  The  parties  to  a  cause  may  challenge  the  assessor  for  any 

the  causes  mentioned  in  article  54. 

The  challenge  shall  be  in  writing,  addressed  to  the  municipal 

From  the  decision  of  the  municipal  court  overruling  a  challenge, 
appeal  in  complaint  lies  also  to  the  proper  audiencia. 

Chapter  VI. — Abstention  of  prosecuting  officials. 

Art.  96.  Prosecuting  officials  can  not  be  challenged ;  but  they  shall 
stain  from  intervening  in  judicial  acts  when  they  are  included  in 
y  of  the  causes  mentioned  in.  article  54  of  this  law. 
Art.  97.  If  the  public  prosecutor  of  the  supreme  court  or  the  public 
osecutors  of  audiencias  be  included  in  any  of  the  causes  by  reason 
which  they  should  abstain,  according  to  the  provisions  of  the  forc- 
ing article,  they  shall  appoint  as  their  substitutes  the  deputy  public 
osecutor,  and  in  his  absence  the  assistant  deputy  public  prosecutors, 
the  order  of  their  rank  and  term  of  service. 

The  provisions  of  the  foregoing  paragraph  are  applicable  to  the 
puty  or  assistant  deputy  public  prosecutors  when  they  discharge 
b  duties  of  their  respective  chief. 

Art.  98.  The  deputy  and  assistant  deputy  public  prosecutors  of  the 
preme  court  and  of  the  audiencias  shall  submit  their  excuses  to  the 
oper  superior,  who  shall  relieve  them  from  taking  part  in  the  judi- 
il  proceedings,  and  shall  select  as  a  substitute  the  person  he  may 
em  proper  from  among  their  subordinates. 

Art.  99.  When  the  prosecuting  officials  do  not  excuse  themselves, 
twithstanding  their  oeing  included  in  any  of  the  causes  mentioned 
article  54,  those  who  consider  themselves  injured  may  appeal  in 
mplaint  to  the  immediate  superior. 

The  latter  shall  hear  the  subordinate  who  may  have  been  the  object 
the  complaint,  and  if  he  shall  find  it  proper  shall  order  his  sub- 
tution.  If  he  shall  not  find  it  proper  he  may  order  him  to  appear 
the  case.  There  shall  be  no  remedy  against  this  decision. 
The  public  prosecutors  of  the  territorial  audiencias  shall  decide  the 
mplamts  addressed  to  them  against  the  public  prosecutors  of  the 
iminal  audiencias. 

If  the  public  prosecutor  of  the  supreme  court  be  the  subject  of  the 
mplaint,  it  must  be  addressed  to  the  Minister  of  Grace  and  Justice 
rough  the  chief  justice  of  the  said  court.  The  Minister  of  Grace 
d  Justice  after  hearing  the  chamber  of  administration  of  the  su- 
eme  court,  should  he  consider  it  necessary,  shall  decide  what  he  may 
em  proper. 

tle  IV. — Persons  Who  may  Exercise  Rights  of  Action  arising 
out  of  Crimes  and  Misdemeanors. 

Art.  100.  A  criminal  action  arises  from  every  crime  or  misde- 
?anor  for  the  punishment  of  the  culprit,  and  a  civil  action  may  also 
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arise  for  the  restitution  of  the  thing,  the  repair  of  the  damage,  and 
the  indemnity  of  the  losses  caused  by  the  punishable  act.° 

Abt.  101.  A  criminal  action  is  public. 

All  Spanish  citizens  may  bring  a  criminal  action  according  to  the 
provisions  of  law. 

Abt.  102.  Notwithstanding  the  provisions  of  the  foregoing  article  a 
criminal  action  can  not  be  brought  by : 

1.  A  person  not  in  the  full  enjoyment  of  civil  rights.6 

a  Criminal  actions,  by  reason  of  their  character  and  in  accordance  with  the 
principles  of  law,  can  never  be  extended,  but,  on  the  contrary,  must  be  under- 
stood and  applied  always  In  a  restricted  manner.  (Supreme  Court,  decision  of 
June  3,  1894.) 

6  Without  attempting  a  full  enumeration,  the  persons  who  can  not  appear  in 
an  action,  and  consequently  who  can  not  grant  powers  of  attorney  to  others  to 
nppear  in  their  behalf,  unless  it  be  with  the  intervention  of  their  legal  repre- 
sentatives, are  the  following: 

Minors  who  are  orphans  are  legally  represented  by  their  guardians  (Civil 
Code,  art.  262),  who  in  certain  cases  require  the  consent  of  the  family  council. 
(Ibid.,  269,  Nos.  12  and  IS.)  If  the  interests  of  the  tutor  are  opposed  to  those 
of  the  orphan,  as,  for  example,  in  the  case  of  number  9  of  article  237  of  the 
Civil  Code,  the  representation  of  the  minor  in  court  pertains  to  the  protutor. 
[Ibid.,  236,  second  par.) 

Children  not  emancipated  are  represented  by  their  parents  (Civil  Code,  art. 
155),  and  when  said  parents  have  an  interest  which  Is  incompatible  with  that  of 
their  children  the  latter  shall  be  represented  by  the  next  friend  referred  to  in 
article  165,  which  is  equivalent  to  the  former  curator  ad  litem  referred  to  in 
articles  1852  to  1860  of  the  Law  of  Civil  Procedure.  If  the  parents  are  de- 
prived of  the  parental  authority,  or  if  it  be  suspended  (Civil  Code,  articles  70, 
paragraph  3;  78,  par.  2  of  number  2,  and  168  to  171),  the  tutor  appointed  shall 
represent  the  children. 

Minors  emancipated  by  the  concession  of  the  father  or  mother  are  represented 
in  court  by  their  parents,  or,  in  their  absence,  by  one  tutor.  (Articles  8U,  num- 
ber 3,  and  317  of  the  Civil  Code.) 

Minors  who  obtain  the  benefit  of  majority  by  concession  of  the  family  council 
are  represented  by  one  tutor.  (Civil  Code,  articles  322  to  324  and  317,  re- 
ferred to.) 

Married  persons  over  18  years  of  age  may  appear  in  person  in  court  in  their 
own  name  and  in  that  of  their  wives,  according  to  articles  59  and  315  of  the 
Civil  Code,  which  must  be  understood  in  this  manner,  because  the  emancipation 
referred  to  in  article  317  relates  to  that  of  number  3  of  article  314. 

Persons  suffering  interdiction  or  undergoing  a  sentence.  (See  articles  228 
229,  262,  269,  numbers  12  and  13,  and  274  of  the  Civil  Code,  and  the  proper 
articles  of  the  Penal  Code.) 

The  deaf  and  dumb  and  the  insane  are  legally  represented  by  their  guardian 
or,  in  a  proper  case,  by  the  next  friend  appointed  by  the  court  or  by  the  public 
prosecutor.  (Civil  Code,  articles  215,  paragraph  8;  262,  269,  numbers  12  and 
18,  and  21 4-) 

In  actions  relating  to  prodigals,  when  the  defendant  does  not  nppear,  he  shall 
be  represented  by  the  public  prosecutor  or,  in  a  proper  case,  by  the  next  friend 
appointed  by  the  court.     (Civil  Code,  article  228.) 

Married  woman. — The  case  in  which  she  does  and  does  not  require  the  per- 
mission of  her  husband  to  appear  in  an  action  are  mentioned  in  articles  60  and 
1387  of  the  Civil  Code. 

Bankrupts. — After  a  declaration  in  bankruptcy  the  bankrupts  are  disqualified 
from  administering  any  of  their  property  (1161  of  the  law  of  Civil  Procedure 
and  1914  of  the  Civil  Code),  and  consequently  are  deprived  of  the  full  exercise 
of  their  civil  rights.  The  depositary-administrator  is  the  legal  representative 
of  the  estate  of  the  bankrupt  (/air,  art.  11H1)  until  trustees  are  appointed. 
After  this  has  been  done  the  trustees  represent  the  bankrupt  in  court,  defend- 
ing his  rights  and  taking  the  actions  and  exceptions  incumbent  upon  them. 
(Ibid.,  article  1181,  rule  1.) 

Judicial  persons  (corporations,  associations,  and  other  judicial  entities). — 
Towns  and  municipalities  are  represented  by  the  procuradores  sindicos,  and  in 
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2.  A  person  who  has  been  twice  condemned  by  a  final  sentence  as 
guilty  of  the  crime  of  calumnious  denunciations  or  complaints. 

3.  The  judge  or  justice. 

Those  included  in  the  foregoing  numbers  may,  however?  bring  a 
criminal  action  for  a  crime  or  misdemeanor  committed  against  their 
persons  or  property,  or  against  the  persons  or  property  of  their 
spouses,  ascendants,  descendants,  uterine  brothers  or  sisters,  or  rela- 
tives by  consanguinity  or  affinity. 

The  persons  included  in  numbers  2  and  3  may  also  bring  a  criminal 
action  for  a  misdemeanor  or  crime  committed  against  the  persons  or 
property  of  those  who  may  be  under  their  legal  care. 

Art.  103.  Nor  can  the  following  persons  bring  criminal  actions 
against  each  other: 

1.  Spouses,  except  for  a  crime  or  misdemeanor  committed  by  one 
against  the  person  of  the  other  or  that  of  his  or  her  children,0  and  for 
the  crimes  of  adultery,  concubinage,  and  bigamy. 

2.  The  ascendants,  descendants,  the  uterine  brothers  or  sisters,  or 
relatives  those  by  consanguinity  or  affinity,  unless  for  a  crime  or 
misdemeanor  by  either  against  the  persons  of  the  others. 

Art.  104.  Nor  can  penal  actions  which  arise  from  the  crimes  of 
seduction,  calumny,  and  contumely  be  instituted  by  other  persons  or 
in  a  different  manner  than  those  prescribed  in  the  respective  articles 
of  the  Penal  Code. 

Misdemeanors  consisting  in  a  notice  in  the  press  of  false  facts  or 
which  relate  to  the  private  life,  by  which  individuals  are  prejudiced 
or  offended,  in  the  ill  treatment  of  wives  by  their  husbands,  the  dis- 
obedience of  or  the  ill  treatment  by  wives  of  their  husbands,  lack  of 
respect  and  submission  of  children  to  their  parents,  or  of  pupils  to 
their  tutors,  and  in  slight  acts  of  contumely,  can  only  be  prosecuted 
by  the  persons  offended  or  by  their  legitimate  representatives. 

Art.  105.  The  public  prosecutors  are  obliged  to  institute,  according 
to  the  provisions  of  law,  all  criminal  actions  which  they  may  consider 
proper,  whether  there  be  a  private  accuser  or  not  in  the  causes,  except 
m  those  which  the  Penal  Code  reserves  exclusively  to  private  com- 
plaints. They  shall  also  institute  them  in  causes  for  crimes  against 
chastity,  which,  according  to  the  provisions  of  the  Penal  Code,  must 
first  be  denounced  by  the  persons  interested,  or  when  the  public  prose- 
towns  annexed  to  others  in  order  to  constitute  a  municipality,  the  presidents 
of  their  administrative  boards  also  represent  the  respective  towns,  when  actions 
or  rights  are  Involved  which  pertain  exclusively  to  the  said  towns.  (Articles 
56  and  90  of  the  law  of  1877 1  and  Royal  order  of  January  80,  1875.) 

Provinces  were  represented  by  the  provincial  deputy,  appointed  for  the  pur- 
pose in  accordance  with  article  37  of  the  law  of  September  25,  1863 ;  afterwards 
they  were  represented  by  the  governor,  in  accordance  with  articles  9  and  70 
of  the  law  of  October  2,  1877,  and  now  they  are  represented  by  the  vice-presi- 
dent of  the  provincial  commission,  in  accordance  with  article  98,  number  6, 
of  the  law  of  August  29,  1882. 

The  public  treasury  has  been  represented  by  the  department  of  public  prose- 
cution in  the  manner  prescribed  by  the  decree  of  July  9,  1869,  and  by  the  order 
of  the  same  date;  but  since  the  decree  of  March  16,  1886,  it  is  represented  by 
the  state  attorneys. 

•  The  words  of  this  article  do  not  signify  that  the  crime  which  is  the  subject 
of  the  complaint  must  be  of  those  which  the  Penal  Code  denominates  crimes 
against  the  person  in  Title  VIII,  Book  II  (parricide,  assassination,  homicide, 
Infanticide,  abortion,  injuries  inflicted  with  violence,  tod  dueling),  but  the  law 
refers  to  a  state  when  the  act  offends  a  person  related  to  the  guilty  person, 
which  may  be  prosecuted  at  the  instance  of  the  person  injured,  even  though  the 
crime  be  an  outrage.    (March  2, 1885—Qaceta  of  October  4.) 
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cutor  should  himself  denounce  them,  because  said  crimes  are  com- 
mitted against  helpless  persons  or  those  lacking  personality.0 

Akt.  106.  A  criminal  action  for  a  crime  or  misdemeanor  which 
gives  rise  to  proceedings  ex  officio  is  not  extinguished  by  the  with- 
drawal of  the  complaint  by  the  person  offended. 

Actions  which  arise  from  a  crime  or  misdemeanor  which  can  only 
be  prosecuted  at  the  instance  of  a  party,  and  civil  actions,  whatever 
be  the  crime  or  misdemeanor  involved,  are  extinguished  for  this 
cause. 

Abt.  107.  The  abandonment  of  the  civil  action  or  of  a  criminal 
action  which  can  be  abandoned  shall  only  prejudice  the  person  who 
abandons  it;  the  other  persons  interested  in  the  cause  being  permitted 
to  continue  the  criminal  action  in  the  state  it  was,  or  institute  a  new 
one. 

Art.  108.  The  civil  action  must  be  brought  jointly  with  the  crimi- 
nal action  by  the  prosecuting  official,  whether  there  be  a  private  ac- 
cuser or  not  in  the  cause;  but  if  the  person  offended  shall  expressly 
renounce  his  right  to  restitution,  repair,  or  indemnity,  the  prosecu- 
ting official  shafi  confine  himself  to  requesting  the  punishment  of  the 
guilty  parties. 

Art.  109.  As  soon  as  the  declaration  of  an  offended  party  having 
the  necessary  legal  capacity  has  been  received,  he  shall  be  informed 
of  his  rights  to  become  a  party  to  the  action  and  to  renounce  or  not 
the  restitution  of  the  thing,  repair  of  the  damage,  and  indemnity  for 
the  loss  caused  by  the  punishable  act.5 

Should  he  not  have  the  legal  capacity,  the  same  information  shall 
be  communicated  to  his  representative. 

Aside  from  the  cases  provided  for  in  the  two  foregoing  para- 
graphs, no  notice  shall  be  served  upon  the  parties  interested  in  civil 
or  criminal  actions  which  shall  prolong  or  delay  the  course  of  the 
cause,  which,  however,  is  not  an  obstacle  to  the  judge  informing  the 
absent  person  offended  of  his  rights. 

Art.  110.  Those  prejudiced  by  a  crime  or  misdemeanor  who  shall 
not  have  renounced  their  rights  may  enter  an  appearance  in  the  cause, 
should  they  do  so  before  the  classification  of  the  crime,  and  exercise 
the  proper  civil  and  criminal  actions,  or  either,  as  they  may  desire, 
without,  however,  causing  any  retrogression  in  the  course  of  the  pro- 
ceedings. 

Even  if  the  persons  prejudiced  do  not  enter  an  appearance  in  the 
cause,  it  shall  not  be  understood  that  they  thereby  renounce  the  right 
to  restitution,  repair,  or  indemnity  which  may  be  granted  them  by 
final  sentence,  it  Tbeing  necessary  that  the  renunciation  of  this  right 
be  made  in  a  proper  case  in  an  express  and  positive  manner. 

Art.  111.  Tne  actions  which  arise  from  a  crime  or  misdemeanor 
may  be  instituted  jointly  or  separately;  but  during  the  pendency  of 
the  criminal  action  the  civil  action  can  not  be  brought  separately 
until  the  former  has  been  decided  by  a  final  sentence,  excepting 
always  the  provisions  of  articles  4,  5,  and  6  of  this  code. 

°  In  compliance  with  the  provisions  of  article  467  of  the  Penal  Code  in  force 
in  the  islands  of  Cuba  and  Porto  Rico,  the  prosecuting  officials  are  obliged  to 
bring  a  criminal  action  in  the  crimes  of  abduction  and  adultery  referred  to 
therein. 

6  The  obligation  of  informing  the  parties  to  a  cause  of  their  right  Is  estab- 
lished not  only  with  regard  to  those  injured  by  the  crime  but  also  in  favor  of 
the  presumed  criminals,  according  to  article  2. 
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Art.  112.  If  the  criminal  action  only  is  instituted,  it  shall  be  under- 
stood that  a  civil  action  may  also  be  brought,  unless  the  person  in- 
jured or  prejudiced  renounces  the  same  or  expressly  reserves  the  right 
to  institute  it  after  the  conclusion  of  the  criminal  action,  if  necessary. 

If  only  the  civil  action  arising  from  a  crime  which  can  be  prose- 
cuted only  on  a  private  complaint  is  instituted,  the  criminal  action 
shall  thereby  be  considered  as  extinguished. 

Art.  113.  The  two  actions  may  be  expressly  instituted  by  the  same 
or  by  different  persons ;  but  should  the  actions  derived  from  a  crime 
or  misdemeanor  be  instituted  by  two  or  more  persons,  they  shall  do 
so  in  one  proceeding,  and  if  possible  with  the  same  counsel,  in  the 
discretion  of  the  court. 

Art.  114.  If  a  criminal  action  is  brought  to  investigate  a  crime  or 
misdemeanor,  a  suit  can  not  be  prosecuted  in  the  same ;  the  proceeding 
being  suspended,  should  any  be  pending,  in  the  state  in  which  it  may 
be,  until  final  sentence  has  been  pronounced  in  the  criminal  cause. 

It  shall  not  be  necessary  for  the  institution  of  the  criminal  action 
that  it  shall  have  been  preceded  by  the  civil  action  arising  from  the 
same  crime  or  misdemeanor. 

The  provisions  of  this  article  shall  be  understood  without  prejudice 
to  those  of  Chapter  II,  Title  I,  of  this  book,  with  reference  to  pre- 
liminary questions. 

Art.  115.  A  criminal  action  is  extinguished  by  the  death  of  the 
culprit ;  but  in  such  case  a  civil  action  still  lies  against  his  heirs  and 
successors  in  right,  which  can  only  be  brought  in  a  civil  court  and 
through  civil  channels.0 

Art.  116.  The  extinction  of  the  criminal  action  does  not  carry  with 
it  the  extinction  of  the  civil  action,  unless  the  extinction  be  caused 
by  a  final  sentence  declaring  that  the  act  on  which  a  civil  action  might 
be  based  did  not  exist. 

In  other  cases  the  person  having  a  right  of  civil  action  may  insti- 
tute before  the  civil  jurisdiction,  and  through  the  proper  civil  chan- 
nels, an  action  against  the  person  who  may  be  obligea  to  restore  the 
thing,  to  repair  the  damage,  or  indemnify  the  losses  suffered. 

Art.  117.  Nor  does  the  extinction  of  the  civil  action  extinguish  the 
criminal  action  resulting  from  the  same  crime  or  misdemeanor. 

A  final  judgment  absolving  from  liability  rendered  in  the  suit 
brought  by  the  exercise  of  the  right  of  civil  action,  shall  not  bar  the 
exercise  of  the  proper  right  of  criminal  action. 

The  provisions  of  this  article  are  to  be  understood  without  preju- 
dice to  the  provisions  of  Chapter  II,  Title  I,  of  this  book,  and  of 
articles  106, 107, 110,  and  the  second  paragraph  of  article  112. 

Title  V. — The  Right  of  Defense  and  the  Benefit  of  Poverty  in 

Criminal  Causes. 

Art.  118.  The  persons  accused  must  be  represented  by  a  solicitor 
and  defended  by  an  attorney,  whom  they  may  appoint  as  soon  as 
they  are  notified  of  the  indictment.  If  they  do  not  designate  them 
themselves  or  should  they  not  have  the  legal  power  to  do  so,  they 
shall  be  appointed  ex  officio,  upon  their  request.  If  the  accused 
should   not  have  designated   a   solicitor  or   attorney,   he   shall   be 

a  This  article  is  substantially  a  repetition  of  articles  125  and  132,  subd.  1,  of 
the  Penal  Code. 
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required  to  do  so  they  shall  be  appointed  ex  officio,  if  they  should 
not  have  been  appointed  by  him  when  the  cause  reaches  a  stage 
where  he  needs  their  counsel  or  some  step  should  be  taken  wherein 
their  intervention  is  necessary.0 

Akt.  119.  The  persons  injured  by  the  punishable  act,  or  their  heirs, 
who  may  be  parties  to  the  action,  if  they  have  been  declared  as  enti- 
tled to  defend  in  forma  pauperis,  shall  also  have  the  right  to  have 
a  solicitor  and  attorney  appointed  ex  officio  to  represent  and  defend 
them. 

Art.  120.  The  attorneys  whose  duty  it  is  to  defend  the  poor  can 
not  excuse  themselves  therefrom,  except  for  a  personal  and  just 
cause,  which  shall  be  passed  upon  according  to  the  prudent  judgment 
by  the  deans  of  the  college,  where  there  is  such,  and  in  their  absence 
by  the  judge  or  court  before  which  the  defense  is  to  be  made. 

Art.  121.  All  parties  to  a  cause,  if  not  declared  poor  persons,  shall 
be  obliged  to  pay  the  fees  of  the  solicitors  who  represent  them,  of 
the  attorneys  who  defend  them,  of  the  experts  testifying  in  their 
behalf,  and  of  the  witnesses  which  they  present,  if  the  experts  and 
witnesses  at  the  time  of  testifying  shall  have  filed  their  claim  and  the 
judge  or  court  shall  have  allowed  it. 

Neither  during  the  cause  nor  after  its  termination  shall  they  be 
obliged  to  pay  the  other  costs  of  the  proceedings,  unless  adjudged  to 
pay  them. 

A  solicitor  who,  being  appointed  by  those  who  are  parties  to  a 
cause,  agrees  to  represent  them,  shall  be  obliged  to  pay  the  fees  of  the 
attorneys  of  whose  services  their  clients  avail  themselves  for  their 
defense. 

Those  who  have  been  declared  poor  persons  may  select  their  own 
attorney,  but  in  such  case  they  shall  be  obliged  to  pay  his  fees,  as  is 
provided  with  regard  to  those  who  are  not  declared  poor  persons.   • 

Art.  122.  Official  stamped  paper  shall  be  employed  in  trials  for 
misdemeanors  and  in  criminal  causes,  without  prejudice  to  the  proper 
payment  therefor,  should  there  be  an  adjudgment  upon  costs. 

Art.  123.  Only  the  following  can  be  permitted  to  prosecute  and 
defend  as  poor  persons : 

1.  Those  who  depend  for  a  living  upon  an  uncertain  wage  or  salary. 

2.  Those  who  depend  for  a  living  upon  a  permanent  salary  or  wage, 
from  whatsoever  source  derived?  which  does  not  exceed  double  that 
received  by  a  laborer  in  the  locality  of  his  habitual  residence. 

3.  Those  who  depend  for  a  living  solely  upon  rents,  farming,  or 
stock  raising,  the  proceeds  of  which  do  not  exceed  the  wages  of  two 
laborers  in  the  place  of  their  habitual  residence. 

4.  Those  who  gain  their  livelihood  solely  through  the  exercise  of 
an  industry  or  from  the  product  of  any  commerce  on  which  they  pay 
a  tax  lower  than  that  fixed  in  the  following  scale : 

In  the  city  of  Havana,  150  pesetas. 

a  Attorneys  are  obliged  to  defend  poor  persons.  A  disciplinary  penalty  hav- 
ing been  imposed  upon  an  attorney,  for  which  superior  and  inferior  courts 
have  authority,  as  he  still  refused  to  accept  the  defense  of  a  poor  person  when 
it  was  his  turn  to  do  so,  he  was  tried  and  convicted  .as  guilty  of  grave  diso- 
bedience, in  accordance  with  the  provisions  of  article  265  of  the  Penal  Code, 
and  upon  taking  an  appeal  for  annulment  of  judgment  it  was  disallowed,  it 
being  held  that  said  article  had  not  been  violated.  (Decision  of  March  7. 
1887.) 
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In  the  capitals  of  the  other  provinces  of  the  island  of  Cuba,  100 


In  the  capital  of  the  island  of  Porto  Rico,  100  pesetas. 

In  the  seats  of  the  judicial  districts  of  the  islands  of  Cuba  and 
Porto  Rico,  50  pesetas. 

In  the  other  towns  of  both  islands,  25  pesetas. 

5.  Such  persons  whose  entire  property  has  been  attached,  or  who 
have  made  a  judicial  assignment  thereof  to  their  creditors,  and  who 
are  not  engaged  in  any  industry,  trade,  or  profession. 

In  such  cases,  if  any  property  shall  remain  after  the  creditors  have 
been  paid,  it  shall  be  applied  to  the  payment  of  the  costs  incurred  at 
the  instance  of  the  debtor  defended  as  a  poor  person.0 

Art.  124.  If  a  person  has  two  or  more  of  the  means  of  livelihood 
mentioned  in  the  foregoing  article,  the  court  shall  include  all  of  them 
in  the  computation  or  the  income,  and  permission  to  prosecute  and 
defend  as  a  poor  person  shall  not  oe  granted  him  if  the  total  thereof 
exceeds  the  amounts  fixed  in  the  foregoing  article. 

•  (a)  This  article  must  be  understood  as  subordinated  to  article  125,  and 
therefore  it  is  proper  to  refuse  the  benefit  if  the  court  shall  deduce  from  visible 
signs  of  wealth  that  the  applicant  has  means  which  exceed  double  the  wages  of 
a  laborer. — Decisions  of  the  Supreme  Court  of  February  18, 1870;  September  22, 
November  18  and  21, 1879;  January  10,  March  29,  and  June  24,  1880;  February 
11,  1881;  December  15,  188S,  and  others. 

(b)  An  appeal  for  annulment  of  judgment  does  not  lie  from  a  decision  grant- 
ing permission  to  prosecute  or  defend  as  a  poor  person. — Decision  of  May  10, 
1881. 

(o)  A  person  who  lives  solely  on  a  pension  of  20  reales  per  day,  left  him  by 
will  for  himself  and  his  three  children,  must  be  granted  this  right — Decision 
of  October  25, 1880. 

(d)  In  order  to  decide  whether  the  person  requesting  permission  to  prosecute 
or  defend  as  a  poor  person  who  has  acted  in  his  own  name  is  entitled  thereto  or 
not,  the  tax  which  he  pays  as  the  manager  of  an  association  can  not  be  taken 
into  consideration. — Decision  of  September  9,  1882. 

(e)  The  refusal  to  grant  the  benefit  can  not  be  based  on  the  fact  that  the 
person  interested  should  pay  an  Industrial  tax  of  40  pesetas  per  annum,  although 
he  does  not  do  so,  the  courts  being  obliged  to  consider  only  whether  the  tax  is 
or  is  not  paid  without  being  allowed  to  declare  that  it  should  or  should  not  be 
paid,  which  is  a  matter  of  the  exclusive  jurisdiction  of  the  administration. — 
Decision  of  October  SI,  188k. 

if)  The  habitual  residence  referred  to  in  article  15  of  the  Law  of  Civil  Pro- 
cedure, for  the  purposes  of  the  benefit  of  poverty,  must  be  that  which  the  per- 
son Interested  has  at  the  time  he  requests  said  benefit,  and  not  the  place  where 
he  may  have  resided  for  a  longer  period  in  former  times. — Decision  of  May  SO, 
188S. 

(ff)  AH  litigants  shall  be  considered  wealthy  until  they  prove  the  contrary. — 
Decision  of  November  12, 188S. 

(h)  It  is  incumbent  upon  the  litigant  to  prove  the  amount  of  the  wages  of  a 
laborer  in  his  locality. — Decision  of  June  S,  1887. 

(i)  The  children  born  of  a  first  marriage  of  a  woman  whose  husband  is 
wealthy  are  entitled  to  the  benefit  of  poverty,  because  the  conjugal  property  of 
the  second  marriage  is  not  liable  for  the  litigation  instituted  in  the  interest  of 
the  issue  of  the  first  marriage. — Decision  of  April  18,  189S. 

(/)  The  benefit  of  poverty  is  individual  and  does  not  extend,  therefore,  to  any 
collectivity,  such  as  industrial  and  commercial  associations,  unless  each  and 
every  one  of  their  members  prove  that  they  are  poor. — Decisions  of  April  15, 
1879;  June  S,  1880,  and  July  9, 1881. 

(fc)  A  person  who  is  deprived  of  his  property  by  virtue  of  a  judicial  attach- 
ment, and  retains  the  products  and  rent  thereof,  can  not  allege  that  all  his 
property  is  attached,  as  required  by  number  5  of  article  15  of  the  Law  of  CivU 
Procedure,  for  the  purpose  of  securing  the  benefits  of  article  13  and  14  thereof. — 
Decision  of  October  H,  1886.  The  same  is  the  case  when  the  property  is  mort- 
gaged or  given  as  security  .—Decision  of  September  18, 1865. 
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Art.  125.  Permission  to  prosecute  and  defend  as  a  poor  person  shall 
not  be  granted  to  a  person  in  any  of  the  cases  mentioned  in  article 
123  when  in  the  judgment  of  the  court  it  is  inferred  from  the  number 
of  domestics  in  his  service,  the  rent  of  his  residence,  or  from  any 
other  visible  signs  that  his  means  exceed  an  amount  equal  to  twice 
the  wages  of  a  laborer  in  his  respective  locality. 

Art.  126.  Neither  shall  permission  to  prosecute  and  defend  in 
forma  pauperis  be  granted  to  a  litigant  who  enjoys  an  income  which, 
added  to  that  of  his  spouse,  or  to  the  proceeds  from  the  property  of 
his  children,  the  usufruct  of  which  he  enjoys,  amounts  altogether  to  a 
sum  equivalent  to  the  wages  of  three  laborers  at  the  place  of  habitual 
residence  of  the  family.0 

Art.  127.  When  several  persons  individually  entitled  to  defence  in 
forma  pauperis  unite  in  an  action,  they  shall  be  authorized  to  litigate 
as  such,  even  though  the  united  means  of  livelihood  of  all  of  them 
exceed  the  amounts  prescribed. 

Art.  128.  The  declaration  of  poverty  shall  be  requested  of  the  judge 
or  court  taking  cognizance  of  the  cause.  The  decisions  of  these  issues 
by  examining  judges  may  be  appealed  from  to  their  respective  hier- 
archical superiors. 

Art.  129.  The  hearing  and  determination  of  a  petition  for  defence 
in  forma  pauperis  shall  be  conducted  in  a  separate  record,  observing 
the  procedure  prescribed  for  issues  of  this  character  in  the  law  of 
civil  procedure,  without,  however,  its  prosecution  interfering  with 
the  initiation  or  continuation  of  the  cause. 

Art.  130.  Notwithstanding  the  provisions  of  the  foregoing  article, 
the  person  who  is  known  to  be  included  in  any  of  the  cases  mentioned 
in  article  123,  may  obtain  permission  to  prosecute  or  defend  as  a  poor 
person  without  proving  his  right  thereto,  should  the  prosecuting  offi- 
cial or  the  party  to  the  issue  not  object,  for  which  purpose  the  decree 
granting  the  privilege  shall  be  communicated  to  them. 

°(a)  The  privilege  to  prosecute  or  defend  as  a  poor  person  shall  not  be 
granted  to  a  woman  who  has  a  wealthy  husband,  because  the  duties  inherent  to 
the  marriage  affect  the  latter. — Decision  of  June  3,  1S65. 

(6)  Neither  shall  it  be  granted  to  the  woman  who  receives  an  income  which, 
together  with  that  of  her  husband,  is  equivalent  to  the  wages  of  two  laborers 
(now  of  three)  in  the  locality  where  they  reside. — Decisions  of  June  17,  1865; 
September  18,  1865;  January  26,  1869;  and  November  16,  1881. 

(c)  In  legal  proceedings  between  spouses  the  unity  of  person  and  litigant 
disappears,  and,  as  a  necessary  consequence,  the  income  of  each  can  not  be 
added  together,  nor  can  the  external  signs  be  considered  in  common  for  the  pur- 
pose of  obtaining  a  sum  of  money,  nor  signs  of  wealth  which  do  not  exist  sep- 
arately; but  in  such  cases  the  poor  woman  having  a  wealthy  husband  has  a 
right  to  require  the  husband  to  make  her  an  allowance  for  the  purpose  of  paying 
the  costs  of  her  action,  and  even  though  the  litigation  with  her  husband  ex- 
tinguishes the  personal  unity,  it  does  not  extinguish  the  right  of  the  wife  to 
enjoy  the  common  income  which  the  husband  retains. — Decision  of  June  U, 
1887. 

(d)  When  the  father  is  wealthy,  the  son  who  is  under  his  power  can  not  be 
granted  permission  to  litigate  as  a  poor  person  with  a  third  party,  because, 
although  the  right  to  defend  as  a  poor  person  is  personal,  this  principle  does  not 
exclude  the  necessity  of  taking  into  consideration  the  attendant  circumstances 
in  special  cases,  as  is  the  case  with  persons  whose  rights  are  inseparable  from 
those  of  others,  such  as  married  women  and  persons  under  the  paternal  or 
maternal  power,  and  others — Decision  of  February  16,  1876. 

A  decision  of  September  21,  1888,  repeats  the  doctrine  that  the  benefit  can  not 
be  granted  to  a  wealthy  father,  in  a  legal  sense,  to  appear  in  an  action  in  the 
name  of  his  poor  children,  because  the  duty  to  defend  the  property  of  the  chil- 
dren in  court  is  Inherent  to  the  parental  authority. 
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The  person  who  may  have  obtained  a  declaration  of  insolvency 
may  also  be  granted  such  privilege,  without  prejudice  to  the  objec- 
tion which  the  public  prosecutor  or  the  other  party  may  make. 

If  objection  be  made,  the  issue  shall  be  heard  and  determined  in  a 
separate  record  according  to  the  provisions  of  the  foregoing  article. 

Art.  131.  A  person  filing  a  petition  in  forma  pauperis  shall  have 
the  right  to  have  granted  to  him  the  legal  benefits  thereof  immedi- 
ately, without  prejudice  to  what  may  be  definitely  decided. 

Art.  132.  If  the  private  accuser  files  the  petition,  the  issue  shall  be 
heard  and  determined  with  a  citation  and  hearing  of  the  accused,  if 
he  be  undergoing  trial  and  is  not  in  default. 

Art.  133.  A  petition  in  forma  pauperis  filed  by  the  accused  shall 
be  heard  and  determined  with  tne  citation  and  a  hearing  of  the 
private  complainant  and  the  civil  plaintiff,  if  there  be  any. 

Art.  134.  The  public  prosecutor  shall  be  a  party  to  all  proceedings 
in  forma  patiperis. 

Art.  135.  The  accused,  who  has  neither  been  cited  nor  heard  in  the 
issue  of  the  poverty  of  the  complainant,  may  at  any  stage  of  the  pro- 
ceedings object  to  the  privilege  granted  him. 

Art.  136.  A  person  who  has  not  been  declared  poor  during  the 
sumario,  whether  he  requested  it  or  not,  may  be  so  declared  during 
the  oral  trial,  if  he  shall  prove  that  subsequently  he  was  included  in 
any  of  the  cases  mentioned  in  article  123. 

The  provisions  of  the  foregoing  paragraph  shall  be  applicable  to  a 
person  who,  in  order  to  appeal  for  annulment  of  judgment,  should 
file  a  petition  in  forma  pauperis  before  the  Supreme  Court,  which 
had  been  denied  him  during  the  course  of  the  cause,  as  well  as  to  the 
person  who  until  then  may  not  have  filed  such  petition. 

Whenever  the  petition  be  denied,  the  petitioner  shall  be  taxed  the 
costs  thereof. 

Art.  137.  From  a  final  decision  of  a  criminal  court  denying  a  peti- 
tion in  forma  pauperis,  only  an  appeal  lies  for  annulment  of  judg- 
ment. 

Art.  138.  A  person  declared  poor  is  not  obliged  to  pay  the  respec- 
tive salaries  and  fees  of  the  attorney  and  solicitor  who  may  have 
defended  and  represented  him  ex  officio^  nor  the  fees  and  indemnities 
of  the  experts  and  witnesses  cited  at  his  instance. 

Art.  139.  The  declaration  of  poverty  shall  not  exempt  the  person 
securing  the  same  from  the  obligation  of  paying  the  costs  taxed 
against  him,  if  property  be  found  on  which  to  levy  therefor. 

Art.  140.  A  person  declared  poor  must  pay  the  fees,  charges,  and 
indemnities  referred  to  in  article  138: 

1.  Whenever  it  be  proven  by  those  entitled  thereto  that  during  the 
action  the  person  declared  poor  was  included  in  any  of  the  cases  in 
which  the  benefits  of  proceedings  >in  forma  pauperis  should  not  be 
granted. 

2.  Whenever  as  a  result  of  the  cause  he  should  receive  a  sum  of 
money. 

In  such  case,  one-third  of  the  sum  received  shall  be  destined  propor- 
tionately to  the  payment  of  said  sums. 

3.  If  within  three  years  after  the  conclusions  of  the  cause  his 
fortune  should  improve.  It  shall  be  understood  that  his  fortune  has 
improved  if  he  should  reach  any  of  the  conditions  mentioned  in 
numbers  1  and  2  of  article  39  of  the  law  of  civil  procedure. 
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Title  VI. — Form  in  which  Orders,  Rulings,  and  Decisions  shall 

BE  MADE,  AND  MANNER  OF  ADJUSTING  DISAGREEMENTS. 

Chapter  First. — Form  in  which  orders^  rulings^  and  decisions  shall 

be  made. 

Art.  141.  The  resolutions  of  superior  and  inferior  courts  in  mat- 
ters of  a  judicial  character  shall  be  called  : 

Providencias,  when  they  are  of  mere  practice. 

Autos  (rulings),  when  deciding  incidental  issues  or  essential  points 
which  affect  in  a  direct  manner  the  accused,  the  private  complainants, 
or  parties  to  the  civil  actions;  when  they  decide  the  jurisdiction  of 
the  superior  or  inferior  court,  the  sustaining  or  overruling  of  chal- 
lenges, the  reversal  of  some  order,  the  refusal  to  reverse  an  order, 
imprisonment  or  liberation,  the  admission  or  rejection  of  evidence,  or 
of  the  benefits  of  poverty,  and,  finally,  all  others  which  according  to 
law  must  set  forth  the  reasons  therefor. 

Sentencias  (decisions),  when  they  definitely  decide  the  criminal 
question. 

Sentencias  firmes  (final  decisions),  if  there  be  no  ordinary  or  ex- 
traordinary remedy  against  the  same,  except  review  and  discharge. 

Ejecutoria,  the  public  and  formal  instrument  in  which  a  final  deci- 
sion is  entered  for  enforcement. 

*  The  form  for  providencias  shall  be  limited  to  the  resolution  of  the 
judge  or  court  without  additions  other  than  the  date  thereof,  the 
rubric  of  the  judge  or  presiding  justice  of  the  court,  and  the  signature 
of  the  secretary. 

The  autos  shall  be  based  upon  Resultandos  and  Considerandos,  both 
concrete  and  confined  to  the  question  decided.0 

Art.  142.  Decisions  shall  be  prepared  subject  to  the  following 
rules: 

1.  They  shall  begin  by  stating  the  plate  at  and  date  on  which  ren- 
dered; the  facts  which  gave  rise  to  the  formation  of  the  cause;  the 
names  and  surnames  oi  the  private  complainants,  should  there  be 
any,  and  of  the  accused ;  the  titles  and  nicknames  by  which  they  are 
known;  their  age,  conjugal  condition,  nativity,  domicile,  trade  or  pro- 
fession, and,  in  the  absence  thereof,  all  the  other  matters  by  which 
they  may  have  figured  in  the  cause,  and  also  the  name  and  surname  of 
the  justice  ponente. 

2.  In  numbered  Resultandos  shall  be  stated  the  facts  which  may  be 
related  to  the  questions  which  are  to  be  decided,  making  a  clear  and 
positive  statement  of  those  considered  proved.6 

•The  omission  of  this  formula  can  not  serve  as  a  basis  for  annulment  on 
account  of  a  breach  of  law.     (Decision  of  April  12,  18S0.) 

•  Explanation  of  the  resultandos  by  the  considerandos. — If  the  statement  of 
the  true  facts  is  defective  the  explanation  of  the  same  made  in  the  consideran- 
dos should  be  accepted  in  order  not  to  sacrifice  truth  to  a  breach  of  mere  form. 
(Decisions  of  April  28,  1884,  and  November  17,  1886.)  But  this  broad  interpre- 
tation does  not  apply  to  sentences  imposing  the  penalty  of  death  and  which  must 
be  annulled  for  breach  of  form  in  accordance  with  subdivision  1  of  article  912, 
when  they  do  not  contain  in  the  resultandos  the  acts  which  constitute  the  crime 
and  a  specific  statement  of  their  being  proved.  (Decisions  of  June  25,  1885, 
April  2,  1886,  June  20  and  July  5,  1888.) 

-  Contradiction  beUcccn  the  facts  according  to  the  statements  in  the  resultandos 
and  considerandos. — This  must  be  decided  in  favor  of  the  resultandos.  (Deci- 
sion of  February  1,  1887.) 

Affirmation  of  the  crime  having  been  committed  without  stating  the  acts  con- 
stituting it. — It  is  not  sufficient  to  affirm  in  a  decision  that  a  crime  or  misde- 
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3.  The  definite  findings  both  of  the  accusation  and  of  the  defense 
shall  be  stated,  as  also,  in  a  proper  case,  any  proposal  made  by  the 
court,  in  pursuance  of  the  provisions  of  article  733. 

4.  Also  in  numbered  paragraphs,  which  shall  begin  with  the  word 
Considerando,  shall  be  stated: 

First,  The  points  of  law  and  legal  principles  relating  to  the  classi- 
fication of  the  acts  which  are  considered  proved. 

Second.  The  points  of  law  and  legal  principles  relating  to  the  par- 
ticipation in  said  acts  of  each  of  the  accused. 

Third.  The  points  of  law  and  legal  principles  for  the  classifica- 
tion of  extenuating  or  aggravating  circumstances  or  exemption  from 
criminal  liability,  if  such  be  attendant. 

Fourth.  The  points  of  law  and  legal  principles  for  the  classifica- 
tion of  the  acts  which  may  have  been  considered  as  proved  with 
regard  to  the  civil  liability  incurred  by  the  persons  accused  or  the 

Sersons  subject  thereto  heard  in  the  cause,  and  those  pertaining  to 
ecisions  upon  costs,  and,  in  a  proper  case,  to  a  declaration  of  a 
calumnious  complaint. 

Fifth.  The  citation  of  the  legal  provisions  which  are  considered 
applicable,  finally  rendering  the  decision  in  which  the  accused  shall 
be  condemned  or  acquitted,  not  only  as  to  the  principal  crime  and 
those  connected  therewith,  but  also  as  to  the  incidental  misdemeanors 
which  may*  have  been  considered  in  the  cause,  such  being  considered 
those  which  the  accused  may  have  committed  before,  at  the  time  of, 
or  after  the  crime,  as  a  means  of  perpetrating  or  concealing  it.0 

The  decision  shall  also  pass  upon  all  questions  relating  to  civil 
liability  which  may  have  been  the  subject  of  the  action,  and  when 
proper  the  complaint  shall  be  declared  calumnious. 

meanor  has  been  committed  if  it  be  not  previously  determined  In  what  the  vol- 
untary action  or  omission  consisted  which  has  been  the  subject-matter  of  the 
action,  because  an  appeal  for  annulment  of  judgment  for  a  breach  of  law  being 
nothing  but  the  arguments  which  the  parties  may  present  in  this  chamber  with 
regard  to  the  injuries  which,  in  their  opinion,  they  have  suffered  in  the  decision 
appealed  from,  on  account  of  an  erroneous  juridical  classification  of  the  proved 
facts  and  an  incorrect  application  of  the  penal  law,  any  contest  and  proper  deci- 
sion of  the  legal  classification  of  facts  omitted  which  should  have  been  Included 
in  the  sentence  as  an  unalterable  premise  is  rendered  legally  impossible,  from 
which  the  juridical  element  of  the  former  must  be  derived,  that  is  to  say  the 
con8iderando8  and  the  practical  application  of  the  law  contained  in  the  deci- 
sion.    (Decision  of  February  18,  JSS9.) 

The  phrase  "  Hecho  probado"  with  which  a  resultando  closes  can  not  be 
understood  as  referring  exclusively  to  the  last  item  stated  in  the  same,  nor  to 
any  of  the  otherSj  but  to  the  substantial  aggregation  of  all  which  are  stated  in 
the  resultando,  and  known  to  have  reference  to  each  other.  (Decision  of  April 
5t  1884.) 

An  annulment  of  judgment  does  not  lie  when  there  is  no  declaration  of  the 
acts  being  proved  in  the  resultandos,  when  such  statement  is  contained  in  the 
cosiderandos.     (Decision  of  December  7'  1887.) 

The  declaration  of  proved  acts  in  a  sentence,  according  to  the  provisions  of 
this  paragraph,  is  not  of  all  those  which  the  parties  believe  should  require  such 
statement,  but  only  of  those  which,  in  the  judgment  of  the  sentencing  chamber, 
constitute  the  crime  and  are  connected  with  the  questions  to  be  decided  in  the 
sentence.     (Decision  of  March  26,  1886.) 

°  Incidental  misdemeanors  committed  by  the  accused  must  be  penalized  in 
the  decision  which  the  chamber  must  render  concluding  the  oral  trial  of  which 
it  is  taking  cognizance;  but  with  regard  to  misdemeanors  committed  by  a  person 
other  than  the  person  undergoing  trial,  as  the  law  provides  nothing  therefor, 
cognizance  of  the  matter  must  be  given  to  the  examining  judge  or  the  municipal 
judge,  as  the  case  may  be,  for  the  proper  purposes.  (Circular  of  September  4, 
J  88^.) 
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Art.  143.  The  ejecutorias  shall  be  headed  in  the  name  of  the  King. 
m  Art.  144.  An  acquittal  shall  be  understood  to  be  without  reserva- 
tions in  every  case. 

Art.  145.  In  order  to  make  rulings  or  render  decisions  in  matters 
the  cognizance  of  which  pertains  to  criminal  audiencias  or  to  the 
respective  chambers  of  territorial  audiencias,  three  justices  shall  be 
required,  and  five  to  pass  sentence  in  a  cause  in  which  a  penalty  of 
death,  cadena  perpetua  or  reclusion  perpetua  has  been  requested. 
For  this  purpose,  should  there  not  be  a  sufficient  number  of  justices 
in  the  chamber  or  section  of  the  court,  the  necessary  number  shall  be 
made  up  in  the  territorial  audiencias  with  those  of  the  other  sections 
of  the  criminal  chamber ;  and  if  there  be  none,  with  those  of  the  civil 
chambers,  respectively,  appointed  by  the  presiding  judge  of  the 
criminal  chamber  or  of  the  audiencia,  in  criminal  audiencias  with 
those  of  the  other  sections,  by  appointment  of  the  presiding  judge, 
and  where  the  court  is  composed  of  less  than  five  justices,  with  the 
substitute  justices,  and  in  the  absence  of  the  latter,  with  the  justices 
of  the  nearest  criminal  audiencia  which  may  in  turn  be  designated 
by  the  presiding  judge  of  the  territorial  audiencia  to  which  both 
belong,  of  whom  a  request  shall  be  made  in  due  time  by  the  presiding 
judge  of  the  criminal  audiencia  where  the  case  occurs.  For  orders 
of  mere  practice  in  any  of  these  courts,  two  justices  shall  be  sufficient, 
if  they  agree. 

Art.  146.  In  every  cause  there  shall  be  one  justice  ponente. 

The  associate  justices  of  the  court,  excepting  the  presiding  justice, 
shall  take  turns  in  this  duty. 

When  the  courts  or  chambers  are  composed  of  but  one  chief  justice 
and  two  associate  justices,  the  former  shall  also  take  his  turn  as 
ponente  every  fifth  time. 

Art.  147.  It  shall  be  the  duty  of  the  ponente: 

1.  To  advise  the  court  of  the  petitions  of  the  parties. 

2.  To  examine  everything  relative  to  the  evidence  offered  and  advise 
the  court  whether  it  is  pertinent  or  not. 

3.  To  take  the  depositions  of  the  witnesses  and  any  other  evidence 
when,  according  to  law,  the  same  can  not  or  should  not  be  taken  before 
the  court  ordering  the  same,  or  if  taken  without  the  town  where  the 
court  is  sitting,  and  when  judges  of  examination  or  municipal  judges 
are  not  commissioned  to  take  them. 

4.  To  propose  the  rulings  and  decisions,  which  are  to  be  submitted 
for  discussion  by  the  court,  and  to  finally  draft  them  in  the  terms 
agreed  upon. 

If  the  ponente  does  not  agree  with  the  vote  of  the  majority,  another 
justice  shall  be  charged  with  the  preparation  of  the  decision ;  but  in 
such  case  the  ponente  must  prepare  a  dissenting  opinion. 

5.  To  read  the  decision  in  open  court. 

Art.  148.  If  for  any  reason  it  is  impossible  to  decide  a  case  on  the 

S  roper  day?  this  fact  shall  not  be  an  obstacle  to  other  cases  being 
ecided  which  may  have  been  heard  subsequently,  without,  however, 
altering  the  order  more  than  is  absolutely  necessary. 

Art.  149.  Immediately  after  the  conclusion  of  the  oral  trial  or  on 
the  following  day  before  the  hour  for  public  business,  the  court  shall 
discuss  and  vote  upon  all  questions  of  fact  and  law,  which  may  have 
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been  the  subject-matter  of  the  trial.  The  decision  approved  shall  be 
prepared  and  signed  within  the  period  fixed  in  article  203. 

Art.  150.  The  discussion  and  voting  for  decisions  shall  be  held  in 
all  courts  behind  closed  doors,  before  or  after  the  hours  designated  for 
the  ordinary  dispatch  of  business. 

Art.  151.  After  the  decision  proposed  by  the  ponente  has  been  dis- 
cussed, he  shall  vote  first?  ana  afterwards  the  other  justices  in  the 
inverse  order  of  their  seniority. 

Art.  152.  When  the  importance  of  the  decision  so  requires,  the  pre- 
siding justice  shall  make  a  brief  resume  of  the  same  before  the  vote 
is  taken. 

Art.  153.  The  orders,  rulings,  and  decisions  shall  be  made  by  an 
absolute  majority  of  votes,  except  in  such  cases  in  which  the  law 
expressly  requires  a  greater  number. 

Art.  154.  If  after  the  hearing  and  before  the  vote  is  taken,  some 
justice  shall  become  disabled  and  not  be  able  to  attend  the  voting,  he 
shall  give  his  signed  vote  with  the  reasons  therefor,  and  shall  forward 
it  directly  to  the  presiding  justice.  Should  he  be  unable  either  to 
write  or  sign,  he  shall  employ  the  clerk.  • 

The  vote  thus  cast  shall  be  preserved  in  the  book  of  decisions  by 
the  presiding  justice  and  rubricated  by  him. 

If  a  justice  should  be  unable  to  vote  even  in  this  manner,  the  voting 
in  the  cause  shall  be  done  by  those  who  are  not  disabled  and  who  may 
have  attended  the  hearing,  and  should  there  be  sufficient  number  to 
form  a  majority,  they  shall  render  the  decision. 

If  there  be  no  majority  the  provisions  of  the  law  with  regard  to 
disagreements  shall  be  observed. 

Art.  155.  When  any  justice  shall  be  transferred,  retired,  removed, 
or  suspended,  he  shall  vote  upon  the  causes  the  hearing  of  which  he 
may  have  attended  and  which  have  not  as  yet  been  decided. 

Art.  156.  After  the  voting  for  a  decision  has  commenced  it  can 
not  be  interrupted  except  by  some  insuperable  cause. 

Everyone  who  takes  part  in  the  voting  upon  an  order,  ruling,  or 
decision  shall  subscribe  to  what  has  been  agreed  to,  even  though  he 
may  have  dissented  from  the  majority;  but  in  this  case  he  may 
reserve  his  vote,  which  shall  be  inserted,  with  his  signature  at  the 
foot  thereof,  in  the  book  of  reserved  votes  within  the  next  twenty- 
four  hours. 

Art.  157.  The  certificates  or  transcripts  of  decisions  issued  by  the 
courts  shall  not  contain  the  reserved  votes;  but  they  shall  be  trans- 
mitted to  the  supreme  court,  and  shall  be  made  public  when  an  appeal 
for  annulment  of  judgment  is  interposed  and  allowed. 

Art.  158.  Decisions  shall  be  signed  by  all  justices  not  disabled. 

Art.  159.  In  every4  criminal  court,  chamber,  or  section  shall  be 
kept  a  register  of  decisions,  in  which  shall  be  entered  and  signed  all 
final  decisions. 

The  said  register  shall  be  under  the  custody  of  the  respective  pre- 
siding justices. 

Art.  1G0.  Final  decision  shall  be  read  and  served  upon  the  parties 
and  upon  their  solicitors  in  all  oral  trials  the  same  day  on  which 
they  are  signed  or  not  later  than  the  following  day. 

If  for  any  reason  or  by  any  accident  the  parties  can  not  be  found 
when  sought  for  service  this  fact  shall  be  made  a  matter  of  record, 
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and  in  such  case  the  notice  served  upon  their  solicitors  shall  be  suffi- 
cient. 

Decisions  upon  incidental  issues  shall  be  served  upon  the  solicitors 
only. 

Art.  161.  Courts  can  not  amend  their  decisions  after  the  same  have 
been  signed,  but  on  the  first  legal  day  after  the  notice  is  served  they 
may  elucidate  some  obscure  point,  supply  any  omission,  or  correct 
any  important  mistake  therein." 

These  elucidations  may  be  made  ex  officio  or  at  the  instance  of  the 
parties  or  of  the  public  prosecutors. 

Art.  162.  The  courts  shall  preserve  in  methodical  collections  the 
drafts  of  rulings  upon  incidental  issues  and  of  decisions  rendered, 
making  reference  in  each  one  in  the  proper  entry  to  the  book  of  rul- 
ings and  decisions  of  the  court. 

The  leaves  of  the  book  of  rulings  and  decisions  of  courts  shall  be 
numbered  and  sealed  and  rubricated  by  the  respective  presiding 
justice. 

Chapter  II. — Manner  of  adjusting  disagreements. 

Art.  163.  If  in  voting  upon  a  final  decision,  ruling,  or  order  of 
mere  practice  there  should  not  be  a  majority  of  votes  upon  any  find- 
ings of  fact  or  conclusions  of  law,  or  upon  the  decision  to  be  ren- 
dered, the  discussion  and  voting  upon  tiie  points  not  agreed  upon 
shall  be  repeated. 

Art.  164.  If  at  the  second  voting  those  who  disagree  insist  upon 
their  opinion,  only  the  two  votes  most  favorable  to  the  accused  shall 
be  subjected  to  another  discussion,  and  one  of  these  must  be  selected 
by  all  the  voters  so  that  one  or  the  other  be  approved. 

In  such  case  there  shall  be  inserted  in  the  decision  at  the  proper 
place  the  following  words:  In  view  of  the  result  of  the  voting,  the 
law  decides: ° 

The  determination  of  what  are  the  two  opinions  most  favorable  to 
the  accused  shall  be  made  by  a  majority  of  votes. 

The  provisions  of  this  and  of  the  foregoing  articles  do  not  apply 
to  the  case  referred  to  in  the  second  paragraph  of  article  153. 

Art.  165.  In  decisions  rendered  by  the  Supreme  Court  upon  ap- 
peals for  annulment  of  judgment  or  upon  those  for  review  there  shall 
be  no  disagreement,  the  resultandos  and  considerandos  which  do  not 
receive  an  absolute  majority  of  votes  being  therefore  rejected. 

Title  VII. — Notifications,  Citations,  and  Summonses. 

Art.  166.  Notifications,  citations,  and  summonses  which  are  served 
beyond  the  limits  of  the  court  room  or  chamber,  shall  be  respectively 
served  by  a  bailiff  or  an  officer  of  the  chamber. 

Those  within  the  court  room  shall  be  served  by  reading  the  entire 
order  to  the  person  in  interest,  giving  him  at  the  same  time  a  copy 
thereof,  even  though  he  .should  not  request  it,  and  making  an  entry 

°  If  a  chamber  be  constituted  of  three  justices,  and  one  should  vote  for  the 
acquittal  of  the  prisoner  for  lack  of  proof,  another  for  his  conviction  as  an 
author  of  a  frustrated  crime,  and  the  other  for  his  conviction  also  as  the  author 
of  a  consummated  crime,  if  -the  latter  should  choose  tfee  first  of  these  votes 
and  the  disagreement  disappears,  the  decision  of  acquittal  can  not  be  appealed 
from  for  annulment  upon  the  claim  of  its  not  considering  acts  proved  which  are 
such.    (Decision  of  May  2,  1885.) 
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of  both  acts  upon  the  record,  which  shall  be  subscribed,  respectively, 
by  the  secretary  or  officer  of  the  chamber.0 

Art.  167.  For  the  service  of  notices  the  secretary  acting  in  the 
cause  shall  prepare  a  writ  which  shall  contain : 

1.  A  statement  of  the  object  of  said  cause  and  the  names  and  sur- 
names of  the  parties  thereto. 

2.  A  copy  oi  the  resolution  which  is  to  be  served. 

3.  The  name  and  surname  of  the  person  or  persons  upon  whom 
notice  is  to  be  served. 

4.  The  date  on  which  the  writ  is  issued. 

5.  The  signature  of  the  clerk. 

Art.  168.  A  brief  note  shall  be  made  upon  the  record  of  the  issue 
of  the  writ  and  the  officer  of  chambers  or  bailiff  charged  with  the 
service  thereof. 

Art.  169.  The  person  receiving  the  writ  shall  make  and  authenti- 
cate with  his  signature  as  many  copies  thereof  as  there  are  persons  to 
be  notified. 

Art.  170.  Service  shall  consist  of  the  reading  of  the  entire  order  to 
be  served,  delivering  the  copy  of  the  writ  to  the  person  notified,  and 
making  a  brief  entry  of  service  at  the  foot  of  the  original  writ. 

Art.  171.  The  entry  shall  state  the  day  and  hour  of  service,  and 
shall  be  signed  by  the  person  receiving  the  writ  and  by  the  official 
who  executed  the  service. 

If  the  person  receiving  the  writ  does  not  know  how  to  sign,  another 
shall  do  so  at  his  request;  and  if  he  does  not  wish  to  do  so,  two  wit- 
nesses secured  for  the  purpose  shall  sign.  These  witnesses  can  not 
refuse  to  sign  under  a  fine  of  not  less  than  12.50  nor  more  than  62.50 
pesetas. 

Art.  172.  If  the  person  to  be  notified  should  not  be  found  at  his 
dwelling  on  the  first  effort  to  do  so,  whatever  be  the  cause  or  time  of 
his  absence,  the  writ  shall  be  delivered  to  a  relative,  a  member  of  his 
household,  or  a  servant  over  14  years  of  age  who  may  be  found  at  said 
dwelling. 

Should  there  be  no  one  at  the  dwelling,  the  writ  shall  be  delivered 
to  one  of  the  nearest  neighbors. 

Art.  173.  In  the  entry  of  service  shall  be  stated  the  obligation  of 
the  person  who  receives  a  copy  of  the  writ  to  deliver  the  same  to  the 
person  to  be  notified  upon  his  return  to  his  dwelling,  under  a  fine  of 
not  less  than  12.50  or  more  than  125  pesetas  should  he  fail  to 
deliver  it. 

Art.  174.  If  it  be  impossible  to  serve  a  notice,  owing  to  a  change 
of  residence  of  the  person  to  be  notified,  and  it  be  impossible  to  dis- 
cover his  new  residence,  or  for  any  other  reason,  it  shall  be  stated  in 
the  original  writ. 

Art.  175.  Service  of  citations  and  summonses  shall  be  made  in  the 
manner  prescribed  for  notifications,  with  the  following  differences: 

The  writ  of  citation  shall  contain : 

1.  The  name  of  the  judge  or  court  issuing  the  order,  the  date  of 
the  latter,  and  the  matter  on  which  it  is  based. 

2.  The  names  and  surnames  of  the  parties  to  be  cited,  the  address 
of  their  dwellings;  and,  should  they  be  unknown,  any  other  data  by 
which  their  whereabouts  may  be  ascertained. 

•Articles  207  and  209  fix  a  period  in  which  these  proceedings  must  be  had,  and 
articles  501  and  517  relate  to  the  notice  of  warrants  of  imprisonment  and  release. 
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3.  The  purpose  of  the  citation. 

4.  The  place  where  and  the  day  and  hour  when  the  person  cited 
is  to  appear. 

5.  The  obligation,  should  there  be  any,  of  appearing  upon  the  first 
call  under  a  fine  of  not  less  than  12.50  or  more  than  125  pesetas ;  or, 
if  it  be  the  second  call,  the  obligation  of  attending  with  tne  admoni- 
tion of  being  proceeded  against  as  guilty  of  the  crime  of  refusing  aid, 
as  provided  for  in  the  penal  code  with  regard  to  jurors,  experts,  and 
witnesses. 

The  writ  of  summons  shall  contain  requisites  1,  2,  and  3  above 
mentioned  for  writs  of  citation,  and  also  the  following : 

1.  The  period  within  which  the  person  summoned  must  appear. 

2.  The  place  where  he  must  appear  and  the  judge  or  court  before 
whom  he  must  do  so. 

3.  The  warning  that,  should  he  fail  to  appear,  he  shall  suffer  the 
prejudices  which  may  be  proper  according  to  law.  ' 

Art.  176.  If  the  person  cited  shall  not  appear  at  the  place,  day,  and 
hour  set,  the  person  who  served  the  citation  shall  return  to  the  dwell- 
ing of  the  person  who  received  the  copy  of  the  writ,  entering  upon 
the  original  writ  the  cause  of  the  failure  to  appear.  If  this  cause  be 
not  legitimate,  the  judge  or  court  issuing  the  citation  shall  immedi- 
ately enforce  the  penalty  which  may  be  proper  of  those  established  in 
number  5  of  the  foregoing  article. 

Abt.  177.  When  the  notifications,  citations,  or  summonses  are  to  be 
served  within  the  jurisdiction  of  another  Spanish  judicial  authority, 
letters  rogatory,  letters  requisitorial,  or  mandates  shall  be  issued,  as 
the  case  may  be,  inserting  therein  the  requisites  which  a  writ  should 
contain. 

If  they  are  to  be  served  abroad,  the  proceding^  prscribed  therefor 
by  treaty,  if  any,  shall  be  observed,  and  otherwise  the  principles  of 
reciprocity. 

Akt.  178.  If  the  person  to  be  notified,  cited,  or  summoned  should 
have  no  known  domicile,  the  proper  orders  shall  be  issued  to  the 
agents  of  the  judicial  police  by  the  judge  or  court  ordering  the  pro- 
ceeding, that  search  be  made  for  him  within  a  brief  period  which  he 
may  set  for  the  purpose. 

If  he  be  not  found,  the  writ  shall  be  ordered  inserted  in  the  official 
newspaper  of  the  province  of  his  last  residence  and  in  the  Gaceta  of 
the  capital,  if  considered  necessary.0 

Art.  179.  After  the  notification,  citation,  or  summons  has  been 
served,  or  a  statement  of  the  causes  preventing  such  service  has  been 
made,  the  original  writ  or  the  letters  requisitorial,  letters  rogatory  or 
mandate,  shall  be  attached  to  the  record. 

Art.  180.  Notifications,  citations,  or  summonses  not  served  accord- 
ing to  the  provisions  of  this  chapter  shall  be  null. 

Nevertheless,  if  the  person  notified,  cited,  or  summoned  should 
acknowledge  service  at  the  trial,  the  proceeding  shall  produce  all  its 
effects  from  that  time  as  though  service  had  been  maae  according  to 
law;  but  this  shall  not  exempt  the  assistant  or  subordinate  official 
from  the  disciplinary  correction  prescribed  in  the  following  article. 

Art.  181.  The  assistant  or  subordinate  official  who  shall  be  tardy  in 
the  discharge  of  the  duties  imposed  upon  him  by  this  chapter,  or  Tvho 
shall  fail  to  comply  with  any  of  the  formalities  herein  prescribed, 

0  See  G.  O.  No.  186,  headquarters  Department  Porto  Rico,  Nov.  24,  1899. 
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shall  be  disciplincrily  corrected  by  the  judge  or  court  to  which  he 
belongs  by  the  imposition  of  a  fine  of  not  less  than  62.50  or  more  than 
250  pesetas. 

Art.  182.  Notifications,  citations,  and  summonses  may  be  served  on 
the  solicitors  of  the  parties. 

The  following  are  excepted : 

1.  Citations  which  by  express  provision  of  law  must  be  served  in 
person  on  the  interested  parties. 

2.  Citations,  the  purpose  of  which  is  to  secure  the  obligatory  ap- 
pearance of  the  said  parties. 

Title  VIII- — Letters  Requisitorial,  Mandates,  and  Letters  Roga- 
tory.0 

Art.  183.  Judges  and  courts  shall  mutually  aid  each  Qther  in  the 
execution  of  all  proceedings  necessary  for  the  hearing  and  decision  of 
criminal  causes. 

Art.  184.  When  a  judicial  order  is  to  be  executed  by  a  judge  or 
court  other  than  the  one  issuing  the  order,  the  latter  shall  commit  the 
execution  thereof  by  means  of  letters  requisitorial,  letters  rogatory, 
or  mandates. 

Letters  requisitorial  shall  be  used  when  he  applies  to  a  judge  or 
court  higher  in  degree;  letters  rogatory  when  said  execution  is 
directed  to  one  of  equal  degree,  and  letters  mandatory  or  mandates 
when  directed  to  a  subordinate  court  or  judge. 

Art.  185.  The  judge  or  court  which  shall  have  ordered  the  execu- 
tion of  a  judicial  proceeding  can  not  address  judges  or  courts  of  a 
category  or  degree  lower,  who  are  not  his  subordinates,  but  he  must 
deal  directly  with  such  of  their  superiors  as  exercise  a  degree  of  juris- 
diction equal  to  his  own. 

Cases  for  which  the  law  expressly  provides  otherwise  are  excepted. 

Art.  186.  A  mandate  shall  be  employed  for  the  purpose  of  order- 
ing the  issue  of  certificates  or  transcripts  or  the  fulfillment  of  any 
judicial  proceeding,  the  execution  of  which  is  imposed  upon  regis- 
trars of  property,  notaries,  assistants,  or  subordinate  officials  of  in- 
ferior or  superior  courts,  and  members  of  the  judicial  police  who  are 
under  the  orders  of  the  same. 

Art.  187.  When  judges  or  courts  are  obliged  to  direct  requests  to 
authorities  or  officials  of  another  department,  they  shall  do  so  by 
official  communications  or  statements,  as  the  case  may  require. 

Art.  188.  Letters  requisitorial,  letters  rogatory,  or  mandates  in 
causes  involving  crimes  which  are  not  of  those  which  can  be  prose- 
cuted only  on  a  private  complaint,  shall  be  issued  ex  officio,  and  shall 
be  transmitted  directly  for  execution  by  the  judge  or  court  issuing 
them. 

Those  issuing  in  causes  for  crimes  which  can  be  prosecuted  only  on 
a  private  complaint  may  be  delivered  to  the  interested  party  upon 
the  giving  of  a  receipt  therefor,  or  to  his  representative,  at  whose 
instance  they  were  issued,  a  period  being  fixed  for  presenting  them 
to  the  person  who  is  to  execute  the  same. 

Cases  for  wheh  the  law  specially  provides  otherwise  are  excepted. . 

Art.  189.  The  person  receiving  the  documents  shall  present  them, 
within  the  time  set,  to  the  judge  or  court  to  whom  their  execution 

°  See  G.  O.  No.  173,  headquarters  Department  Porto  Rico,  Oct  28,  1899. 
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may  have  been  intrusted,  giving  notice  at  once  of  their  delivery  to 
the  court  or  judge  issuing  the  same. 

Upon  their  presentation,  the  proper  official  shall  at  once  make  a 
memorandum  at  the  foot  of  the  letters  requisitorial,  letters  rogatory, 
or  letters  mandatory,  of  the  date  of  delivery  and  the  person  present- 
ing the  same,  to  whom  a  receipt  shall  be  given,  both  signing  the  entry. 
Said  official  shall  furthermore  make  a  report  to  the  judge  or  court  the 
same  day,  and  if  this  be  impossible,  on  the  day  following. 

Art.  190.  If  they  shall  have  been  transmitted  ex  officio,  the  judge 
or  court  receiving  them  shall  immediately  acknowledge  the  receipt 
thereof. 

Art.  191.  The  judge  or  court  who  shall  receive,  or  to  whom  are 
presented  letters  requisitorial,  letters  rogatory,  or  letters  mandatory, 
without  prejudice  to  demanding  jurisdiction  which  he  may  consider 
as  pertainhig  to  him,  shall  order  what  may  be  proper  for  the  execu- 
tion of  the  request  made  therein  within  the  period  fixed  in  the  let- 
ters themselves,  or  otherwise,  as  soon  as  possible. 

After  the  commission  has  been  fulfilled,  the  letters  shall  be  returned 
without  delay  through  the  same  channels  by  which  they  were  received 
or  presented. 

Art.  192.  If  the  execution  of  letters  requisitorial  be  delayed  longer 
than  is  absolutely  necessary  therefor,  taking  into  account  the  distance 
and  the  character  of  the  proceedings  to  be  had,  the  judge  or  court 
issuing  the  same  shall  transmit  ex  officio,  or  at  the  instance  of  a  party, 
as  the  case  may  be,  a  reminder  to  the  judge  or  court  upon  whom  the 
request  was  made. 

If  the  delay  in  the  fulfillment  should  relate  to  letters  rogatory,  in- 
stead of  a  reminder,  letters  requisitorial  shall  be  directed  to  the  im- 
mediate superior  of  the  judge  upon  whom  the  request  was  made,  ad- 
vising him  of  the  delay,  and  the  superior  shall  punish  the  negligent 
official  with  a  disciplinary  correction,  without  prejudice  to  the  greater 
liability  he  may  incur. 

The  official  issuing  letters  mandatory  shall  also  avail  himself  of 
similar  compulsion  to  oblige  a  tardy  subordinate  to  return  the  same 
duly  executed. 

Art.  193.  Letters  rogatory  directed  to  foreign  courts  shall  be  sent 
through  diplomatic  channels  in  the  manner  prescribed  by  treaty,  and 
in  the  absence  thereof,  as  prescribed  by  the  general  regulations  of  the 
government. 

In  all  other  cases  principles  of  reciprocity  shall  govern. 

Art.  194.  The  rules  prescribed  in  the  foregoing  article  shall  be 
observed  in  executing  in  Spain  letters  rogatory  from  foreign  courts, 
requiring  the  performance  of  some  judicial  proceeding. 

Art.  195.  Judges  and  courts  shall  communicate  with  authorities, 
officials,  agents,  and  commanders  of  armed  forces  who  are  not  under 
their  immediate  orders  by  polite  notes,  unless  the  urgency  of  the  case 
shall  require  that  it  be  done  orally,  this  being  made  a  matter  of  record 
in  the  cause. 

Art.  196.  Judges  and  courts  shall  address  the  colegislative  bodies 
and  the  ministers  of  the  Crown  by  means  of  statements  forwarded 
through  the  colonial  department,  both  in  order  to  secure  their  aid  in 
the  adnfinistration  of  justice  within  the  limits  of  their  proper  powers, 
as  well  as  to  compel  the  authorities  which  are  their  subordinates  to 
furnish  the  data  or  render  the  services  requested  of  them. 
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Title  IX. — Judicial  Periods,  ' 

Art.  197.  Judicial  decisions  and  proceedings  shall  be  rendered  and 
held  within  the  periods  fixed  for  each. 

Art.  198.  If  no  period  be  fixed  it  shall  be  understood  that  they 
must  be  rendered  or  held  without  delay. 

Any  violation  of  the  provisions  of  this  and  the  foregoing  articles 
shall  be  disciplinarily  corrected,  according  to  the  gravity  of  the  case, 
without  prejudice  to  the  right  of  the  party  injured  to  demand  any 
proper  indemnity  for  damages  or  other  liabilities. 

Art.  199.  Judges  and  courts  shall,  in  a  proper  case,  impose  said 
disciplinary  correction  upon  their  assistants  and  subalterns,  without 
the  necessity  of  said  correction  being  requested  by  a  party,  and  should 
they  not  do  so  they  shall  in  their  turn  incur  liability. 

Art.  200.  Persons  who  consider  themselves  prejudiced  by  unjustifi- 
able extensions  of  judicial  periods  may  forward  a  complaint  to  the 
Colonial  Department,  which,  if  it  considers  the  same  to  be  well 
founded,  shall  transmit  it  to  the  proper  prosecuting  official,  in  order 
that  he  may  bring  proceedings  ex  officio  to  enforce  the  liability  which 
may  be  proper  according  to  law,  or  request  the  imposition  of  the 
proper  disciplinary  correction. 

Art.  201.  Days  upon  which  superior  and  inferior  courts  are  not 
sitting  according  to  law,  shall  nevertheless  be  legal  for  the  proceed- 
ings of  the  sumario.0 

Art.  202.  Judicial  periods  can  not  be  extended  when  the  law  does 
not  expressly  provide  otherwise. 

They  may,  however,  be  suspended  or  opened  anew,  if  it  be  possible 
without  retrogressing  in  the  trial  from  the  state  in  which  it  may  be, 
if  there  be  a  just  and  proved  cause  therefor. 

A  just  cause  shall  be  considered  one  which  makes  it  impossible  to 
render  a  decision  or  perform  a  judicial  proceeding  independently  of 
the  will  of  those  who  should  have  done  so. 

Art.  203.  Decisions  shall  be  rendered  and  signed  within  the  three 
davs  following  that  on  which  the  hearing  of  the  incidental  issue  was 
held,  or  that  on  which  the  action  closed. 

Decisions  in  trials  for  misdemeanors  are  excepted,  which  shall  be 
rendered  on  the  same  or  the  following  day. 

Art.  204.  Rulings  or  decrees  shall  be  issued  and  signed  on  the  day 
following  that  on  which  the  petitions  involved  were  made,  or  when 
the  proceedings  have  reached  a  stage  where  they  may  be  issued. 

Orders  of  mere  practice  shall  be  made  and  signed  immediately 
when  the  necessity  therefor  appears  in  the  proceedings,  or  on  the 
same  or  the  day  following  that  on  which  the  petitions  therein  were 
presented.6 

Art.  205.  Rulings  and  orders  are  excepted  from  the  provisions  of 
the  foregoing  article  which  should  be  issued  in  a  shorter  period  in 
order  not  to  interrupt  the  course  of  the  public  trial,  or  not  violate 
some  legal  provision  by  the  delay. 

°  For  the  purposes  of  the  provisions  of  this  article  the  provisions  of  articles 
622  to  033  are  considered  proceedings  of  the  sumario.  {Address  of  the  fiscal  of 
the  supreme  court  of  September  15,  1883,  No.  IS.) 

See  Official  Gazette,  Porto  Rico,  No.  85,  Apr.  11,  1899. 

h  Orders,  rulings,  final  decisions,  and  ejecutorias  are  defined  by  articles  141 
and  142  of  this  law,  as  well  as  the  formalities  of  their  respective  formulas. 
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Art.  206.  The  clerk  shall  communicate  to  the  judge  or  court  all 
written  petitions  on  the  day  they  are  filed,  if  this  be  done  before  or 
during  the  hours  for  public  hearings,  and  on  the  following  day,  if 
filed  after  such  time. 

In  any  case  he  shall  place  at  the  foot  of  the  petition,  upon  receiving 
it,  and  in  the  presence  of  the  person  delivering  tire  same,  a  brief  note 
of  the  day  and  hour  of  the  delivery  and  shall  furnish  to  the  inter- 
ested party  a  receipt  therefor  upon  fiis  request. 

Art.  207.  Notifications,  citations,  and  summonses  which  are  to  be 
served  in  the  place  where  the  court  is  sitting,  shall  be  served  not  later 
than  the  day  after  the  decision  has  been  rendered  which  is  to  be  noti- 
fied, or  by  virtue  of  which  a  citation  or  summons  is  to  be  made. 

Ajjt.  208.  If  said  service  is  to  be  made  beyond  the  judicial  seat,  the 
clerk  shall  deliver  the  writ  to  the  officer  of  the  chamber  or  to  a  subal- 
tern, or  shall  transmit  it  ex  officio  or  deliver  to  the  party,  as  may  be 
proper,  the  letters  requisitorial,  letters  rogatory  or  mandate  on  the 
day  following  that  on  which  the  decision  was  rendered. 

Art.  209.  The  processes  referred  to  in  the  foregoing  article  shall  be 
served  within  a  period  not  to  exceed  one  day  for  every  20  kilometers 
between  the  seat  of  the  court  and  the  point  where  they  are  to  be 
executed. 

Art.  210.  Other  judicial  proceedings  shall  be  had  within  the 
periods  fixed  therefor  at  the  time  the  decree  ordering  the  same  is 
issued. 

Art.  211.  Petitions  to  amend,  or  appeals  for  modification  or  revo- 
cation, shall  be  interposed  within  a  period  of  three  days  following 
that  on  which  the  last  notice  was  served  upon  the  parties  to  the 
action. 

Art.  212.  An  appeal  shall  be  filed  within  five  days  following  that 
on  which  the  last  notice  of  the  judicial  decision  which  is  the  object 
thereof  was  served  upon  the  persons  mentioned  in  the  foregoing 
article. 

An  appeal  for  annulment  of  judgment  for  breach  of  form  shall  be 
interposed  within  a  like  period,  counted  from  the  day  following  that 
of  the  last  notice  served  upon  the  persons  mentioned  in  the  foregoing 
article  of  the  decision  which  closed  the  action. 

The  preparation  of  an  appeal  for  annulment  of  judgment  for  a 
violation  of  law  shall  also  be  made  within  the  five  days  following 
that  on  which  the  last  notice  of  the  decision  or  ruling  from  which  it 
is  proposed  to  appeal. 

Appeals  and  the  preparation  of  an  appeal  for  annulment  of  judg- 
ment for  violation  of  law  from  decisions  rendered  in  an  action  on  a 
misdemeanor  are  excepted.  For  these  remedies  the  period  shall  be 
the  day  following  that  on  which  the  last  notice  was  served. 

Art.  213.  The  remedy  of  complaint  for  the  interposition  of  which 
the  law  does  not  fix  any  period  may  be  interposed  at  any  time  during 
the  pendency  of  the  cause. 

Art.  214.  The  clerks  of  courts  shall  be  obliged  to  inform  the  judge 
or  court  of  the  expiration  of  judicial  periods,  without  the  slightest 
delay  and  under  their  liability,  making  an  entry  upon  the  record  of 
this  fact. 

Art.  215.  Upon  the  expiration  of  the  period  fixed  by  law  or  by  the 
judge  or  court,  as  the  case  may  be,  the  course  of  the  proceedings  shall 
be  continued  ex  officio  from  where  left  off. 
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If  the  record  should  be  in  the  possession  of  some  person,  it  shall  be 
recovered  without  the  necessity  of  an  order,  under  the  liability  of  the 
clerk,  with  the  imposition  of  a  fine  of  not  less  than  12.50  and  not 
more  than  125  pesetas  upon  the  person  retaining  the  same  should  he 
not  deliver  it  at  once,  or  should  he  do  so  without  making  his  report 
or  answer,  if  required  to  do  so.  In  the  latter  case  a  second  reason- 
able period  shall  be  allowed  him  by  the  judge  or  court,  and  if  not 
even  upon  the  expiration  thereof  the  person  referred  to  in  this  article 
should  return  the  process  duly  executed,  he  shall  be  tried  as  guilty  of 
disobedience. 

Any  person,  who  not  even  after  having  a  fine  imposed  upon  him, 
should  fail  to  return  the  record  shall  also  be  likewise  tried.0 

Title  X. — Remedies  against  Decisions  or  Courts  and  Judges  of 

Examination. 

Art.  216.  Petitions  for  amendment,  appeals,  and  complaints  lie 
from  decisions  of  judges  of  examination. 

.  Art.  217.  Petitions  for  amendment  lie  from  all  rulings  of  a  judge 
of  examination.  An  appeal  may  be  interposed  only  in  the  cases 
determined  by  law,  and  shall  be  allowed  both  for  review  and  a  stay  of 
proceedings  only  when  the  law  .expressly  so  provides. 

Art.  218.  A  complaint  lies  from  all  rulings  of  a  judge  which  can 
not  be  appealed  from  and  from  decisions  disallowing  an  appeal. 

Art.  219.  Petitions  for  amendment  and  appeals  shall  be  interposed 
before  the  same  judge  who  made  the  ruling. 

A  complaint  shall  be  interposed  before  the  competent  superior 
court. 

Art.  220.  The  judge  competent  to  take  cognizance  of  a  petition  for 
amendment  shall  be  the  one  before  whom  it  is  interposed,  in  accord- 
ance with  the  foregoing  article. 

The  court  competent  to  take  cognizance  of  the  cause  in  the  oral 
action  shall  have  jurisdiction  of  the  appeal. 

The  latter  shall  also  be  competent  to  take  cognizance  of  an  appeal 
from  a  decree  rejecting  a  complaint. 

The  judge  or  court  before  whom  a  complaint  shall  have  been  inter- 
posed, in  accordance  with  the  second  paragraph  of  article  212,  shall 
be  competent  to  take  cognizance  thereof. 

Art.  221.  Petitions  for  amendment,  appeals,  and  complaints  shall 
always  be  interposed  in  writing  and  authenticated  by  the  signature  of 
an  attorney. 

Art.  222.  An  appeal  can  not  be  interposed  until  a  petition  for 
amendment  has  been  filed;  but  both  may  be  interposed  m  the  same 
instrument,  in  which  case  the  appeal  shall  be  proposed  subsidiarily 
in  case  of  the  rejection  of  the  petition  for  amendment. 

A  person  presenting 'a  petition  for  amendment  shall  submit  there- 
with as  many  copies  of  the  same  as  there  are  other  parties,  to  whom 
said  copies  must  t>e  delivered. 

The  judge  shall  decide  the  appeal  on  or  before  the  second  day  after 
the  delivery  of  the  copies,  whether  or  not  the  other  parties  have  filed 
petitions. 

0  Article  376  of  the  Penal  Code  punishes  this  crime  with  the  penalties  of  tem- 
porary special  disqualification  in  its  maximum  degree  to  perpetual  special  dis- 
qualification and  a  fine  of  not  less  than  375  and  not  more  than  3,750  pesetas. 
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Art.  223,  If  an  appeal  be  interposed,  the  judge  shall  admit  it  for  a 
review  of  the  proceedings  only,  or  both  for  review  and  stay  of  the 
proceedings,  as  may  be  proper. 

Art.  224.  If  the  appeal  be  admitted  both  for  review  and  stay  of 
proceedings,  the  original  record  shall  be  ordered  transmitted  to  the 
audiencia,  if  the  latter  is  to  take  cognizance  of  the  appeal,  and  the 
parties  shall  be  summoned  for  appearance  before  the  same  within  a 
period  of  ten  days. 

If  the  Supreme  Court  is  to  take  cognizance  of  the  appeal,  the  sum- 
mons shall  oe  for  appearance  within  a  period  of  sixty  days,  and  a 
certified  transcript  of  such  parts  of  the  cause  as  may  be  sufficient  for 
a  decision  upon  the  appeal  shall  be  transmitted. 

Art.  225.  If  the  appeal  be  admissible  for  a  review  of  the  proceed- 
ings only,  a  certified  copy  of  the  decision  appealed  from  shall  be 
ordered  made,  as  well  as  of  the  other  matters  which  the  appellant  may 
request  and  which  can  be  given  him,  taking  into  consideration,  in  a 
proper  case,  the  secret  character  of  the  sumario,  and  such  other  mat- 
ters as  the  judge  may  order  ex  officio. 

This  transcript  shall  be  issued  by  the  clerk  within  the  shortest 
period  possible,  which  shall  be  fixed  in  the  order  requiring  the  issue 
thereof. 

Art.  226. .  Proceedings  which,  in  so  far  as  the  appellant  is  con- 
cerned, are  of  a  secret  character,  can  not  be  shown  him  for  the  pur- 
pose of  indicating  the  matters  to  be  transcribed. 

Art.  227.  After  the  transcript  has  been  made,  the  parties  shall  bo 
summoned  to  enter  an  appearance  before  the  court  which  is  to  take 
cognizance  of  the  appeal  within  the  period  fixed  in  article  224. 

Art.  228.  After  the  appellate  court  has  received  the  record,  if 
within  the  period  fixed  in  the  summons  the  appellant  shall  not  have 
entered  an  appearance,  the  appeal  shall  be  declared  abandoned  ex 
officio,  this  fact  being  communicated  in  writing  at  once  to  the  judge, 
the  original  record  being  returned  to  him,  if  the  appeal  shall  have 
been  admitted  both  for  a  stay  and  a  review  of  the  proceedings. 

Art.  229.  If  the  appellant  shall  have  entered  an  appearance,  the 
record  shall  be  referred  to  him  for  examination  for  a  period  of  three 
days. 

Thereupon  it  shall  be  referred  for  a  similar  period  to  the  other 
parties  who  have  entered  an  appearance  and  finally  to  the  prosecuting 
official,  if  the  cause  should  involve  a  crime  which  gives  rise  to  pro- 
ceedings ex  officio  or  a  crime  which  may  be  prosecuted  upon  a  denun- 
ciation by  the  parties  interested. 

Notwithstanding  the  provisions  of  the  preceding  paragraphs,  such 
matters  as  are  of  a  secret  character  for  the  parties  shall  not  be  referred 
to  them. 

Art.  230.  After  the  record  has  been  returned  by  the  prosecuting 
official,  or  if  the  latter  be  not  a  partv  to  the  cause,  by  the  last  person 
to  whom  it  was  delivered,  a  day  shall  be  set  for  the  hearing,  at  which 
the  prosecuting  official,  if  a  party,  and  the  counsel  of  the  other  parties 
may  make  such  statements  as  they  may  deem  pertinent. 

Art.  231.  The  parties  may  present  before  the  day  for  the  hearing, 
the  documents  which  they  may  deem  advisable  in  support  of  their 
contentions. 

No  other  means  of  proof  shall  be  admissible 

Art.  232.  After  the  decision  rendered  becomes  final,  it  shall  be 
communicated  to  the  judge  for  execution,  the  process  being  returned 
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to  him  if  the  appeal  shall  have  been  both  for  a  review  and  a  stay  of 
proceedings. 

Art.  233.  If  a  complaint  be  made,  the  court  shall  order  the  judge  to 
render  a  report  within  the  brief  period  fixed  for  the  purpose. 

Art.  234.  Upon  the  receipt  of  such  report,  it  shall  be  referred  to  ' 

the  prosecuting  official,  if  the  cause  involves  a  crime  in  which  he  ' 

must  take  part,  for  a  written  opinion  thereon  within  a  period  of  I 

three  days.  I 

Art.  235.  In  view  of  this  opinion,  if  there  be  any,  and  the  report  \ 

of  the  jud^e,  the  court  shall  decide  what  it  may  deem  just. 

The  decision  rendered  can  not  affect  the  status  of  the  cause  if  the 
remedy  shall  have  been  interposed  outside  of  the  ordinary  period  for 
appeals,  without  prejudice  to  what  the  court  may  decide  at  the 
proper  time  when  it  takes  cognizance  of  the  former. 

Art.  236.  An  appeal  for  a  revocation  or  reversal  of  judgment  may 
be  interposed  against  decisions  of  criminal  courts  before  the  one  ren- 
dering the  same. 

Art.  237.  Such  decisions  are  excepted,  with  regard  to  which  the 
law  expressly  grants  another  remedy. 

Art.  238.  An  appeal  for  revocation  or  reversal  of  judgment  from 
a  decision  of  any  court  shall  be  heard  and  determined  according  to 
the  procedure  prescribed  for  petitions  for  amendment  against  any 
decision  of  a  judge  of  examination. 

Title  XI. — Costs  in  Actions.0 

Art.  239.  A  ruling  or  decision  which  terminates  a  cause  or  any  of 
the  issues  therein  must  contain  a  decision  as  to  the  payment  of  costs 
in  the  proceedings.6 

Art.  240.  This  resolution  may  consist  of: 

1.  A  declaration  of  costs  ex  officio. 

2.  The  imposition  of  their  payment  upon  the  accused,  fixing  the 
proportion  which  each  of  them  is  to  pay,  if  there  be  several. 

Costs  shall  never  be  taxed  against  accused  persons  who  are  ac- 
quitted. 

3.  The  adjudgment  of  the  same  against  the  private  complainant 
or  civil  plaintiff. 

The  latter  shall  be  adjudged  to  pay  the  costs  when  it  shall  appear 
from  the  proceedings  that  they  have  acted  maliciously  or  in  bad 
faith.0 

Art.  241.  The  costs  shall  consist  of : 

1.  The  cost  of  the  stamped  paper  used  in  the  cause. 

2.  The  payment  of  the  court  fees  according  to  schedules. 

°This  title  confines  itself  to  establishing  general  rules  for  the  taxation  of 
costs  and  the  manner  of  recovering  the  same;  but  the  special  titles  relating  to 
questions  of  jurisdiction,  challenges,  proceedings  in  forma  pauperis,  preliminary 
action  necessary  to  enforce  the  criminal  liability  of  judges  and  Justices,  etc, 
determine  who  are  to  pay  the  same  in  each  respective  case.  Decrees  upon 
costs  can  not  be  annulled. — (Decisions  of  January  10,  1890,  and  January  18, 
1887.) 

6  The  precept  of  this  article  has  been  confirmed  by  various  decisions  of  the 
Supreme  Court,  notably  by  that  of  February  12,  1879. 

0  Taxation  against  the  denouncer. — Should  the  denouncer  not  appear  as  the 
private  complainant  or  civil  plaintiff,  as  the  law  relieves  him  of  the  obligation 
of  proving  the  acts  denounced,  and  as  he  contracts  no  other  liability  but  that 
pertaining  to  the  crimes  he  may  have  committed  by  means  of  the  denunciation 
or  on  the  occasion  thereof,  costs  can  not  be  taxed  against  him.  (Second 
Chamber,  decision  of  February  12,  1879.) 
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3,  The  payment  of  the  fees  of  attorneys  and  experts. 

4.  The  payment  of  the  indemnities  pertaining  to  the  witnesses  who 
may  have  demanded  them,  and  the  other  expenses  which  may  have 
arisen  in  connection  with  the  hearing  of  the  cause. 

Art.  242.  When  the  costs  are  declared  to  be  ex  officio,  the  amounts 
referred  to  in  numbers  1  and  2  of  the  foregoing  articles  will  not  be 
paid. 

The  solicitors  and  attorneys  who  may  have  represented  and  de- 
fended anv  of  the  parties,  and  the  experts  and  witnesses  who  shall 
have  testified  at  their  request,  may  require  said  party,  if  the  proceed- 
ing^ are  not  in  forma  pauperis,  to  pay  the  fees,  charges,  and  indem- 
nities due  them,  submitting  their  claim  through  the  judge  or  court 
taking  cognizance  of  the  cause. 

Compulsory  process  shall  be  employed  for  their  recovery  if,  upon 
the  presentation  of  the  respective  claims  and  their  presentation  to  the 

Earties  they  should  not  pay  the  same  within  a  reasonable  time  fixed 
y  the  judge  or  court,  or  charge  that  they  are  illegal  or  excessive.  In 
the  latter  case,  the  provisions  of  the  sacond  paragraph  of  article  244 
shall  first  be  observed. 

The  clerk  of  the  court  or  tribunal  intervening  in  the  execution  of 
the  sentence  shall  make  the  taxation  of  costs  referred  to  in  numbers 
1  and  2  of  the  foregoing  article.  The  fees  of  the  attorneys  and  ex- 
perts shall  be  vouched  for  by  memoranda  signed  by  the  persons 
charging  the  same.  The  indemnities  of  the  witnesses  shall  be  com- 
puted according  to  the  amount  duly  fixed  in  the  cause.  The  other 
costs  shall  be  fixed  by  the  superior  or  inferior  court,  in  view  of  the 
vouchers. 

Art.  243.  After  the  taxation  and  appraisement  of  the  costs,  the 
prosecuting  official  and  the  party  against  whom  the  costs  were 
adjudged  shall  be  heard  in  order  that  they  may  state  what  they  deem 
proper. 

Art.  244.  In  view  of  the  statements  of  the  prosecuting  official  and 
the  said  party,  the  judge  or  court  shall  approve  or  modify  the  taxa- 
tion. 

If  any  item  of  the  fees  should  be  objected  to  as  illegal  or  excessive, 
the  judge  or  court  before  deciding  may  call  for  the  opinion  of  two 
persons  of  the  same  profession  as  the  one  presenting  the  item  ob- 
jected to  as  illegal  or  excessive,  or  the  opinion  of  the  board  of  admin- 
istration of  the  college,  if  the  persons  engaged  in  such  profession 
should  belong  to  an  association  located  at  the  seat  of  the  judge  or 
court. 

Art.  245.  After  the  taxation  or  appraisement  has  been  approved 
or  amended,  compulsory  process,  established  by  the  Law  or  Civil 
Procedure,  shall  be  instituted  for  the  purpose  of  enforcing  the  pay- 
ment thereof  upon  the  property  of  those  sentenced  thereto.* 

Art.  246.  It  the  person  sentenced  should  not  possess  sufficient 
property  to  meet  all  pecuniary  liabilities,  the  provisions  of  the  re- 
spective articles  of  the  Penal  Code  shall  be  observed  for  the  order 
and  preference  of  payment.6 

a  Articles  1479  et  seq.  of  the  Law  of  Civil  Procedure  in  force  in  Cuba  and 
Porto  Rico  relate  to  compulsory  process. 

1  The  articles  of  the  Penal  Code  which  determine  the  order  of  preference  are 
articles  48  to  51.    (See  Appendix  II.) 

75270— H.  Doc.  1484,  60-2,  pt  2 12 
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Title  XII. — Obligations  of  Judges  and  Courts  with  regard  to 

Judicial  Statistics. 

Art.  247.  Municipal  judges  shall  be  obliged  to  transmit  every 
month  to  the  presiding  justice  of  the  respective  territorial  audiencia  a 
statement  of  the  actions  for  misdemeanors  which  may  have  been  heard 
during  the  month. 

Art.  248.  Judges  of  examination  shall  forward  monthly  to  the 
presiding  justice  of  the  respective  criminal  chamber  or  audiencia  a 
statement  of  the  sumarios  begun,  pending,  or  concluded  during  the 
previous  month. 

Art.  249.  The  presiding  judges  of  the  said  chambers  or  audiencia9 
shall  transmit  every  quarter  to  the  presiding  judge  of  the  territorial 
audiencia  a  brief  report  of  the  statements  received  monthly  from  the 
judges  of  examination,  and  another  statement  of  the  causes  pending 
and  concluded  before  their  court  during  the  quarter. 

The  quarters  shall  be  formed  counting  from  the  beginning  of  the 
judicial  year. 

Art.  250.  The  presiding  judges  of  the  territorial  audiencias  shall 
transmit  to  the  Colonial  department,  during  the  first  month  of  each 
quarter,  brief  reports  of  the  statements  received  from  the  municipal 
judges*  and  the  criminal  courts. 

Art.  251.  The  second  and  third  chambers  of  the  Supreme  Court 
shall  forward  to  the  Colonial  department  a  statement  of  the  appeals 
for  annulment  of  judgment  pending  before  the  same  and  decided  by 
them  during  the  quarter. 

When  the  criminal  chamber  of  any  territorial  audiencia  or  the  third 
chamber  of  the  supreme  court,  or  the  latter  sitting  in  Jane,  shall 
begin  or  decide  some  criminal  cause  especially  entrusted  to  them, 
they  shall  immediately  inform  the  colonial  minister,  transmitting 
a  transcript  of  the  sentence  in  a  proper  case. 

Art.  252.  The  courts  shall  transmit  directly  to  the  "  Reristro  cen- 
tral de  los  procesados  y  penados,"  established*  in  the  colonial  depart- 
ment, authenticated  memoranda  of  the  final  sentences  imposing  some 
penalty  for  a  crime,  and  of  the  decrees  declaring  the  persons  accused 
in  default,  in  accordance  with  the  forms  sent  tnem  for  the  purpose. 

Art.  253.  A  court  rendering  a  final  decision  sentencing  a  person 
accused  in  any  criminal  cause  shall  transmit  a  certified  copy  of  the 
adjudging  portion  of  said  sentence  to  the  judge  of  examination  of  the 
place  where  the  sumario  was  conducted. 

Art.  254.  Every  judge  of  examination  shall  keep  a  book  which 
shall  be  called  "  Kegister  of  convictions." 

The  leaves  of  this  book  shall  be  numbered,  sealed,  and  rubricated 
by  the  judge  of  examination  and  his  secretary  of  administration. 

Briefs  of  the  certified  copies  mentioned  in  the  foregoing  article 
shall  be  entered  in  this  book. 

Art.  255.  Every  judge  of  examination  shall  also  keep  another  book 
entitled  "  Register  of  persons  accused  in  default,"  with  the  formalities 
prescribed  for  that  of  convictions. 

In  the  latter  book  shall  be  entered  all  causes  in  which  the  persons 
accused  have  been  declared  in  default,  and  the  proper  entry  shall  be 
made  upon  the  record  of  each  cause  when  the  person  in  default  is 
found. 
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Art.  256.  Criminal  audiencias  or  chambers  shall  keep  a  book  simi- 
lar to  that  mentioned  in  the  foregoing  article  in  which  to  record 
persons  accused  who  are  declared  in  default  after  the  conclusion  of 
the  sumario. 

Art.  257.  Without  prejudice  to  the  provisions  of  this  title,  the 
colonial  minister  shall  establish,  by  means  of  the  proper  regulations, 
the  service  of  criminal  statistics  to  be  organized  in  said  department 
and  the  rules  to  be  observed  in  connection  therewith  by  judges  and 
courts. 

Title  XIII. — Disciplinary  Corrections. 

Art.  258.  Without  prejudice  to  the  special  corrections  which  this 
law  establishes  for  specific  cases,  the  provisions  of  Title  XIII  of  the 
first  book  of  the  law  of  civil  procedure  are  also  applicable  to  any  per- 
sons, whether  officials  or  not,  who  are  present  at  or  intervene  in  any 
manner  whatsoever  in  criminal  proceedings,  the  proper  disciplinary 
corrections  being  imposed  by  municipal  judges,  judges  of  examina- 
tion, criminal  courts,  or  the  Supreme  Court.0 

Book  Second. — THE  STTMABIO. 

Title  First. — The  Denunciation. 

Art.  259.  He  who  shall  be  present  at  the  commission  of  any  public 
crime  shall  be  obliged  to  inform  immediately  the  nearest  judge  of 
examination,  municipal  judge,  or  official,  under  a  penalty  or  not  less 
than  12.50  or  more  than  125  pesetas. 

Art.  260.  The  obligation  established  in  the  foregoing  article  does 
not  include  infants  nor  those  who  are  not  in  the  full  enjoyment  of 
their  reason. 

Art.  261.  Nor  shall  the  following  be  obliged  to  make  a  denunci- 
ation : 

1.  The  spouse  of  the  delinquent. 

2.  The  ascendants  and  descendants  by  consanguinity  or  affinity  of 
the  delinquent  and  his  collateral  relatives  by  consanguinity  or  uterine, 
and  by  affinity  up  to  and  including  the  second  degree. 

3.  The  natural  children  with  regard  to  the  mother  in  every  case, 
and  with  regard  to  the  father  when  acknowledged,  as  well  as  the 
mother  and  father  in  similar  cases. 

Art.  262.  Those  who,  by  reason  of  their  position,  profession,  or 
trade,  should  have  information  of  some  public  crime,  shall  be  obliged 
immediately  to  denounce  the  same  to  the  public  prosecutor,  the  court 
of  competent  jurisdiction,  the  judge  of  examination,  and,  in  his  ab- 
sence, the  municipal  judge  or  the  police  officer  nearest  to  the  place,  if 
a  flagrant  crime  be  involved. 

Those  who  shall  fail  to  complv  with  this  obligation  shall  incur  the 
fine  prescribed  in  article  259,  which  shall  be  imposed  as  a  matter  of 
discipline. 

If  the  failure  to  give  such  information  should  be  incurred  by  a  pro- 
fessor of  medicine,  surgery,  or  pharmacy,  and  the  crime  of  those 

°  The  title  cited  of  the  law  of  civil  procedure  authorizes  judges  and  courts  to 
dlsciplinarily  correct  private  individuals  present  at  judicial  proceedings,  as  well 
as  officials  taking  part  therein,  for  offenses  committed  by  either. 


Digitized  by  VjOOQIC 


802  LAWS  OP   PORTO  RICO. 

included  in  that  title  of  the  Penal  Code  which  treats  of  crimes  against 
the  person,  or  on  account  of  a  fictitious  birth,  or  the  death  of  an  aban- 
doned infant,  the  fine  shall  not  be  less  than  62.50  pesetas. 

If  the  person  failing  to  give  the  information  be  a  public  employee, 
his  immediate  superior  shall  also  be  informed  for  the  proper  admin- 
istrative purposes. 

The  provisions  of  this  article  are  understood  to  apply  when  the 
omission  does  not  produce  any  liability  in  accordance  with  law. 

Art.  203.  The  obligation  imposed  by  the  first  paragraph  of  the 
foregoing  article  does  not  include  attorneys  or  solicitors  with  regard 
to  the  instructions  or  explanations  they  may  receive  from  their  cli- 
ents. Neither  shall  it  include  ecclesiastics  or  ministers  of  dissenting 
cults  with  regard  to  information  revealed  to  them  in  the  exercise  of 
the  duties  of  their  ministry. 

Art.  264.  He  who,  by  any  means  different  from  those  mentioned, 
should  have  information  of  the  commission  of  any  crime  of  those 
which  are  prosecuted  at  the  instance  of  the  Government,  must  de- 
nounce it  to  the  public  prosecutor,  the  court  of  competent  jurisdiction, 
or  to  the  municipal  or  examining  judge,  or  police  official,  without 
being  considered  bound  thereby  to  prove  the  acts  denounced  or  to 
make  a  formal  complaint. 

The  denouncer  shall  in  no  case  incur  any  other  liability  than  that 
pertaining  to  the  offenses  he  may  have  committed  by  means  of  the 
denunciation  or  on  the  occasion  thereof. 

Art.  265.  The  denunciation  may  be  made  in  writing  or  orally,  in 
person  or  through  an  agent  with  a  special  power  therefor. 

Art.  266.  A  written  denunciation  must  be  signed  by  the  denouncer; 
and  if  he  be  unable  to  do  so,  by  some  other  person  at  his  request. 
The  authority  or  official  receiving  the  same  shall  rubricate  and  stamp 
every  sheet  thereof  in  the  presence  of  the  person  presenting  it,  who 
may  also  rubricate  it  in  person  or  through  another  person  at  his 
request. 

Art.  267.  If  the  denunciation  be  verbal,  a  memorandum  shall  be 
made  by  the  authority  or  official  receiving  the  same,  in  which,  in  the 
form  of  a  declaration,  shall  be  stated  all  the  information  which  the 
denouncer  may  have  as  to  the  act  denounced  and  its  circumstances, 
both  subscribing  the  same.  If  the  denouncer  be  not  able  to  sign, 
another  person  shall  do  so  at  his  request 

Art.  268.  The  judge,  court,  authority,  or  official  who  shall  receive 
a  written  or  verbal  denunciation  shall  require  proof  of  the  identity  of 
the  person  of  the  denouncer  by  his  personal  cedula  or  by  other  means 
which  they  may  consider  sufficient. 

If  the  denouncer  so  require,  they  shall  give  him  an  acknowledgment 
of  his  having  formally  made  the  denunciation. 

Art.  269.  After  the  denunciation  has  been  formally  made,  the  judge 
or  official  to  whom  it  is  made  shall  immediately  proceed  to  verify  the 
act  complained  of  or  order  that  this  be  done  unless  said  act  be  not  a 
crime  or  the  denunciation  be  manifestly  false.  In  either  case  the 
court  or  official  shall  abstain  from  taking  any  proceedings,  without 
prejudice  to  the  liability  they  may  incur  if  they  improperly  ignore 
said  denunciation.0 

«  See  Official  Gazette,  Porto  Rico,  No.  37,  Feb.  12,  1899. 
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Title  II. — The  Complaint  or  Information. 

Art.  270.  Any  Spanish  citizen,  whether  injured  or  not  by  the 
crime,  may  make  a  complaint,  exercising  the  popular  right  of  action 
established  by  article  101  of  this  law. 

Foreigners  may  also  make  complaints  for  crimes  committed  against 
their  persons  or  property,  or  the  persons  or  property  of  their  prin- 
cipals, after  complying  with  the  provisions  of  article  280,  if  they  be 
not  included  in  the  provisions  of  the  last  paragraph  of  article  281. 

Art.  271.  Public  prosecutors  shall  also  exercise,  in  the  form  of 
informations,  penal  actions  in  cases  in  which  they  should  be  obliged 
to  do  so  in  accordance  with  the  provisions  of  article  105. 

Art.  272.  The  complaint  shall  be  made  before  the  judge  of  exam- 
ination of  competent  jurisdiction. 

If  the  person  charged  in  the  complaint  be  subject  by  a  special 
provision  of  the  law  to  a  specific  tribunal,  the  complaint  shall  be 
made  before  the  latter. 

The  same  shall  be  done  if  there  be  several  persons  charged  with 
the  same  crime,  or  with  two  or  more  connected  crimes,  and  one  of 
them  be  subject  exclusively  to  one  tribunal,  and  said  tribunal  be  not 
that  called  upon  to  take  cognizance  of  the  crime  as  a  general  rule. 

Art.  273.  In  the  cases  of  the  foregoing  article,  if  a  flagrant  crime 
be  involved  or  some  crime  which  does  not  leave  any  permanent  marks 
of  its  commission,  or  in  which  there  is  good  reason  to  fear  the  con- 
cealment or  flight  of  the  presumed  criminal,  the  private  individual 
desiring  to  file  a  complaint  charging  the  crime  may  at  once  apply  to 
the  nearest  judge  of  examination  or  municipal  judge,  or  to  any  police 
official,  for  the  purpose  of  having  the  first  steps  taken  which  may  be 
necessary  to  ascertain  the  truth  of  the  facts  and  for  the  detention  of 
the  delinquent. 

Art.  274.  The  private  complainant,  whatever  jurisdiction  he  be 
subject  to,  shall  be  subject  for  all  the  purposes  of  the  action  insti- 
tuted by  him  to  the  judge  of  examination  or  court  having  jurisdic- 
tion of  the  crime  which  is  tl\e  subject-matter  of  the  complaint. 

But  he  may  abandon  the  complaint  at  any  time,  but  shall  never- 
theless be  subject  to  the  liabilities  which  he  might  have  incurred  by 
reason  of  his  previous  acts. 

Art.  275.  If  the  complaint  should  charge  a  crime  which  can  be 
prosecuted  only  at  the  instance  of  a  party,  it  shall  be  understood  that 
said  complaint  is  abandoned  by  the  person  who  made  it,  should  he  not 
institute  proceedings  within  ten  days  next  following  the  notice  of  the 
decree  of  the  judge  or  court  to  that  effect. 

For  this  purpose,  after  ten  days  have  elapsed  since  the  taking  of 
the  final  steps  requested  by  the  complainant,  or  when  the  cause  is  at 
a  standstill  on  account  of  nis  inaction,  the  judge  or  court  taking  cog- 
nizance of  the  proceedings  shall  order  ex  officio  that  the  former 
demand  what  may  be  proper  according  to  law  within  the  period  fixed 
in  the  foregoing  paragraph. 

Art.  276.  The  complaint  shall  also  be  considered  as  abandoned  if, 
on  account  of  the  death  or  incapacity  of  the  complainant  to  continue 
the  action,  none  of  his  heirs  or  legal  representatives  should  appear  to 
prosecute  the  same  within  thirty  days  next  after  their  citation  for 
this  purpose,  giving  them  notice  of  the  complaint. 
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Art.  277.  The  complaint  shall  always  be  submitted  through  a 
solicitor  having  a  sufficient  power  subscribed  by  an  attorney. 
It  shall  be  drafted  on  official  paper,  and  shall  state: 

1.  The  judge  or  court  before  whom  it  is  made. 

2.  The  name,  surname,  and  residence  of  the  complainant 

3.  The  name,  surname,  and  residence  of  the  person  charged. 

If  these  details  be  unknown,  the  description  of  the  person  charged 
must  state  such  distinctive  marks  as  may  best  tend  to  his  identifica- 
tion. 

4.  A  detailed  statement  of  the  act,  with  a  statement  of  the  place, 
year,  month,  day,  and  hour  it  was  committed,  if  known. 

5.  A  statement  of  the  steps  to  be  taken  for  the  verification  of 
the  act. 

6.  A  petition  that  the  complaint  be  admitted ;  that  the  steps  indi- 
cated in  the  foregoing  number  be  taken :  that  the  detention  and  im- 
prisonment of  the  presumed  criminal  take  place  or  that  he  be  re- 
quired to  give  bond  for  his  temporary  liberty,  and  that  sufficient  of 
his  property  be  attached  in  cases  in  which  this  is  proper. 

7.  The  signature  of  the  complainant,  or  that  of  another  peison  at 
his  request  if  he  should  not  know  how  or  not  be  able  to  sign,  when  the 
solicitor  has  no  special  power  of  attorney  to  make  a  formal  complaint. 

Art.  278.  If  the  complaint  should  charge  some  crime  which  can  be 
prosecuted  at  the  instance  of  a  party  only,  excepting  rape  or  abduc- 
tion, a  certificate  shall  also  be  attached  showing  that  proceedings  to 
effect  a  conciliation  have  been  held  or  attempted  between  the  com- 
plainant and  the  defendant. 

Nevertheless,  proceedings  of  an  urgent  character  for  the  verifica- 
tion of  the  acts  or  for  the  detention  of  the  delinquent  may  be  had 
without  this  requisite,  the  proceedings  being  afterwards  suspended 
until  it  appears  that  the  provisions  of  the  foregoing  paragraph  have 
been  complied  with.a 

Art.  279.  In  crimes  of  calumny  or  contumely  committed  at  a  judi- 
cial proceeding,  there  shall  also  be  filed  the  permission  of  the  judge 
or  court  having  taken  cognizance  of  such  proceedings,  in  accordance 
with  the  provision  of  the  Penal  Code.6 

Art.  280.  The  private  complainant  shall  give  security  of  the  char- 
acter and  amount  which  the  judge  or  court  may  fix,  to  answer  for  the 
results  of  the  action. 

Art.  281.  The  following  shall  be  excused  from  complying  with  the 
provisions  of  the  foregoing  article: 

1.  The  aggrieved  person  and  his  heirs  and  legal  representatives. 

°  According  to  article  467  of  the  Penal  Code,  in  order  to  prosecute  crimes  for 
rape  or  abduction,  a  complaint  on  the  part  of  the  person  injured  is  not  neces- 
sary, a  simple  denunciation  being  sufficient,  even  though  not  made  in  writing. 

Proceedings  to  effect  a  conciliation  which  the  law  requires  to  be  held  before 
a  complaint  is  made  for  a  private  crime  has  no  other  object  than  to  prevent,  if 
possible,  a  criminal  action  by  means  of  the  consent  of  the  respective  parties, 
such  a  consent  absolutely  precluding  the  institution  of  such  action,  as  it  then 
involves  a  question  legally  closed. 

The  special  character  of  such  agreements  does  not  permit  of  another  effect 
being  attributed  to  them,  for  the  reason  that  a  criminal  complaint  relates  to  a 
question  which  has  been  closed  by  the  essential  proceedings  of  the  conciliation, 
and  is  therefore  a  matter  decided  by  the  competent  judge,  because  the  concilia- 
tion included  in  the  respective  instrument  is  really  equivalent  to  a  final  decision, 
deserving  greater  respect,  as  it  consists  of  the  agreement  of  the  persons  inter- 
ested.    Decision  of  February  12,  1886. 

*  See  article  486  of  the  Penal  Code  in  Appendix  II. 
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2.  In  crimes  of  assassination  or  homicide,  the  widower  or  widow, 
the  ascendants  or  descendants  by  consanguinity  or  affinity,  the  collat- 
eral relatives  by  consanguinity  or  uterine  and  by  affinity  up  to  the 
second  degree,  the  heirs  of  the  victim,  and  the  fathers,  mothers,  and 
natural  children  referred  to  in  subdivision  3  of  article  261. 

The  exemption  from  giving  bond  does  not  apply  to  foreigners  un- 
less entitled  thereto  by  virtue  of  international  treaties  or  the  princi- 
ples of  reciprocity. 

Title  III. — The  Judicial  Police. 

Art.  282.  The  object  of  the  judicial  police,  as  well  as  the  obligation 
of  all  individuals  composing  the  same,  is  to  ascertain  the  public 
crimes  committed  within  its  territory  or  district;  to  take,  according 
to  their  powers,  the  steps  necessary  to  verify  said  crimes  and  discover 
the  delinquents  and  collect  all  the  effects,  instruments,  or  proof  of  the 
crime  which  may  be  in  danger  of  disappearing,  and  to  place  the  same 
at  the  disposal  of  the  judicial  authority. 

If  the  crime  should  be  one  which  can  be  prosecuted  at  the  instance 
of  a  legitimate  party  only,  they  shall  be  under  the  obligation  men- 
tioned in  the  foregoing  paragraph,  if  called  upon. 

Art.  283.  The  allowing  shall  constitute  the  judicial  police  and 
shall  be  assistants  to  the  prosecuting  officials,  judges  of  examination, 
and  municipal  judges,  in  a  proper  case: 

1.  The  administrative  authorities  entrusted  with  the  public  secu- 
rity and  the  prosecution  of  all  or  of  some  special  crimes. 

2.  The  employees  or  subordinates  of  the  police  of  security,  what- 
ever be  their  denomination. 

3.  The  mayors,  deputy  mayors,  and  ward  mayors. 

4.  The  chiefs,  officials,  and  members  of  the  civil  guard  or  of  any 
other  body  devoted  to  the  prosecution  of  wrongdoers.  % 

5.  Watchmen,  and  any  other  municipal  agents  of  the  urban  or 
rural  police. 

6.  The  special  watchmen  of  forests,  plantations,  and  farms,  sworn 
or  confirmed  by  the  administration. 

7.  The  heads  of  penal  establishments,  the  wardens  of  prisons,  and 
their  assistants. 

8.  Sheriffs  and  the  employees  of  superior  and  inferior  courts. 
Art.  284.  As  soon  as  the  officials  of  the  judicial  police  shall  receive 

information  of  the  commission  of  a  public  crime,  or  should  be  called 
upon  to  order  any  preliminary  measures  to  be  taken  by  reason  of  the 
commission  of  a  private  crime,  they  shall  inform  the  judicial  author- 
ity or  the  public  prosecutor,  should  they  be  able  to  do  so  without  dis- 
continuing the  preliminary  proceedings. 

Otherwise  they  shall  do  so  upon  the  conclusion  thereof. 

Art.  285.  Should  any  official  of  the  judicial  police  of  a  higher  rank 
than  that  of  the  official  conducting  the  proceedings  be  present,  the 
latter  must  inform  him  of  all  steps  taken  and  immediately  place  him- 
self at  his  orders. 

Art.  286.  When  the  judge  of  examination  or  municipal  judge  ap- 
pear to  conduct  the  sumario,  the  police  authority  or  agent  shall  dis- 
continue the  preliminary  steps  in  which  he  may  be  engaged  and  at 
once  deliver  any  proceedings  had  to  the  aforementioned  judge,  as 
well  as  the  effects  connected  with  the  crime  which  may  have  been 
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collected,  and  shall  hold  the  persons  detained,  if  there  are  any,  subject 
to  his  orders. 

Art.  287.  The  officials  constituting  the  judicial  police  shall,  without 
delay,  according  to  their  respective  powers?  take  such  steps  as  may  be 
entrusted  to  them  by  the  prosecuting  officials  for  the  verification  of 
the  crime  and  the  capture  of  the  delinquents  and  any  other  steps 
entrusted  to  them  during  the  course  of  the  action  by  judges  of  exam- 
ination and  municipal  judges. 

Art.  288.  The  public  prosecutors,  judges  of  examination,  and  munic- 
ipal judges  may  communicate  directly  with  the  officials  of  the  judicial 
police,  whatever  be  their  rank,  for  all  the  purposes  of  this  title ;  but 
if  the  service  required  of  them  should  admit  of  delay,  they  must  apply 
to  the  immediate  superior  of  the  official  of  the  judicial  police,  provided 
they  do  not  require  the  immediate  assistance  of  the  latter. 

Art.  289.  An  official  of  the  judicial  police  who  for  any  reason 
whatsoever  should  not  be  able  to  comply  with  the  demand  or  order 
received  from  the  public  prosecutor,  judge  of  examination,  municipal 
judge,  or  the  authority  or  agent  who  took  the  first  steps,  shall  imme- 
diately inform  the  person  who  made  the  demand  or  gave  the  order,  so 
that  he  may  provide  for  the  execution  thereof  by  other  means. 

Art.  290.  If  the  cause  should  not  be  a  legitimate  one,  the  person 
who  shall  have  given  the  order  or  made  the  demand  shall  inform  the 
hierarchical  superior  of  the  person  excusing  himself  in  order  that  he 
may  be  disciplined,  unless  he  shall  have  incurred  some  greater  lia- 
bility in  accordance  to  law. 

The  hierarchical  superior  shall  communicate  to  the  authority  or 
official  who  made  the  complaint  the  action  taken  by  him  with  regard 
to  his  subordinate. 

Art.  291.  The  commander  of  any  public  force  who  should  not  be 
able  to  render  the  aid  requested  of  him  by  judges  of  examination  or 
municipal  judges  or  by  an  official  of  the  judicial  police,  shall  also 
observe  the  provisions  of  article  289. 

The  person  making  the  demand  shall  so  inform  the  immediate 
superior  of  the  person  excusing  himself,  for  the  purposes  and  in  the 
manner  mentioned  in  the  paragraphs  of  the  foregoing  article. 

Art.  292.  The  officials  of  the  judicial  police  shall  make,  either  on 
stamped  or  ordinary  paper,  an  attested  statement  of  the  proceedings 
had  by  them,  in  which  they  shall  specify,  with  the  greatest  minute- 
ness, the  facts  ascertained  by  them,  inserting  the  depositions  and 
reports  received  and  making  a  note  of  all  the  circumstances  which  they 
mav  have  observed  and  which  may  be  proof  or  evidence  of  the  crime. 

Art.  293.  This  attested  statement  shall  be  signed  by  the  person  who 
prepared  it,  and  if  he  uses  a  seal  he  shall  affix  the  same  with  his  rubric 
upon  every  sheet. 

The  persons  present,  experts  and  witnesses,  who  shall  have  taken 
part  in  the  proceedings  set  forth  in  the  attested  statement,  shall  be 
requested  to  sign  that  portion  thereof  which  relates  to  them.  Should 
they  fail  to  do  so  the  reason  for  their  refusal  shall  be  stated. 

Art.  294.  If  it  should  be  impossible  for  this  statement  to  be  pre- 
pared by  the  official  whose  duty  it  is  to  do  so,  it  shall  be  substituted 
by  a  verbal  detailed  statement,  which  shall  be  reduced  to  writing  in  an 
authentic  manner  by  the  public  prosecutor,  judge  of  examination,  or 
municipal  judge  to  whom  the  attested  statement  is  to  be  presented,  the 
reason  that  it  was  not  drafted  in  the  usual  manner  being  stated. 
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Art.  295.  In  no  case,  excepting  force  majeure,  shall  the  officials  of 
the  judicial  police  allow  more  than  twenty- four  hours  to  elapse  with- 
out informing  the  judicial  authorities  or  the  public  prosecutor  of  the 
steps  which  they  may  have  taken. 

Those  violating  this  provision  shall  be  disciplined  by  the  imposition 
of  a  fine  of  not  less  than  62.50  or  more  than  250  pesetas,  if  the  failure 
does  not  deserve  to  be  classified  as  a  crime. 

Those  who,  without  exceeding  the  time  of  twenty- four  hours,  should 
delay  giving  this  information  longer  than  necessary,  shall  be  disci- 
plined by  the  imposition  of  a  fine  of  not  less  than  25  or  more  than  125 
pesetas. 

Art.  296.  If  they  shall  have  taken  proceedings  by  order  or  requisi- 
tion of  judicial  or  prosecuting  authorities,  they  shall  communicate  the 
result  obtained  within  the  periods  fixed  in  the  order  or  requisition. 

Art.  297.  The  attested  reports  prepared  and  the  statements  made  by 
officials  of  the  judicial  police,  as  a  consequence  of  their  investigations, 
shall  be  considered  denunciations  for  legal  purposes. 

Any  other  declarations  which  they  may  make  must  be  signed  and 
shall  have  the  value  of  a  deposition  of  a  witness  in  so  far  as  they 
relate  to  facts  of  their  own  knowledge. 

In  any  case  the  officials  of  the  judicial  police  are  obliged  to  observe 
strictly  all  legal  formalities  in  any  proceedings  which  they  may  hold, 
and  shall  abstain,  under  their  liability,  from  using  means  of  investiga- 
tion not  authorized  by  law. 

Art.  298.  Judges  of  examination  and  prosecuting  officials  shall 
classify,  in  a  secret  register,  the  conduct  of  the  officials  who  shall 
render  services  of  judicial  police  under  their  inspection,  and  every  six 
months,  with  reference  to  the  said  register,  they  shall  communicate 
to  the  superiors  of  each  of  them  the  detailed  classification  of  their 
conduct  for  the  proper  purposes. 

When  the  officials  of  the  judicial  police  who  should  be  disciplined 
in  accordance  with  this  law  are  of  a  rank  superior  to  that  of  the 
judicial  or  prosecuting  attorney  acting  in  the  proceedings  in  which 
the  offense  was  committed,  the  latter  shall  abstain  from  personally 
imposing  the  punishment,  confining  themselves  to  communicating  the 
occurrence  to  the  immediate  chief  of  the  person  to  be  disciplined. 

Title  IV. — The  Investigation.0 

Chapter  First. — The  sumario  and  the  authorities  competent  to  take 

cognizance  thereof. 

Art.  299.  The  sumario  consists  of  the  proceedings  had  to  prepare 
the  trial  and  for  the  purpose  of  verifying  and  evidencing  the  commis- 
sion of  crimes  with  all  the  circumstances  which  may  have  a  bearing 
upon  their  classification  and  the  guilt  of  the  delinquents,  securing 
their  persons  and  the  pecuniary  liabilities  of  the  same.6 

•  See  Official  Gazette  of  Porto  Rico  Xo.  57,  Dec.  22,  189S,  amending  rules  fur 
preliminary  investigations. 

b  According  to  a  decision  of  September  20,  18S6,  the  omissions  incurred  at  this 
stage  of  the  proceedings  can  not  serve  as  a  basis  for  the  annulment  of  a  final 
sentence,  because  they  can  be  cured  by  the  court  and  the  cause  reheard,  and  they 
may  also  be  supplied  at  the  Instance  of  the  parties  thereto. 

In  the  third  rule  of  the  circular  of  the  office  of  the  Fiscal  of  the  Supreme  Court 
of  December  31,  1882,  including  in  the  report  of  September  15,  1883,  it  was 
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Art.  300.  Every  crime  of  which  a  judicial  authority  takes  cogni- 
zance shall  be  the  subject  of  a  sumario.  Connected  crimes,  neverthe- 
less, shall  be  included  in  one  and  the  same  proceeding. 

Art.  301.  The  proceedings  of  the  sumario  shall  be  secret  until  the 
oral  trial  is  begun,  with  the  exceptions  specified  in  this  law. 

The  attorney  or  solicitor  of  any  of  the  parties  who  shall  improperly 
reveal  the  secret  of  the  sumario,  shall  be  punished  by  the  imposition 
of  a  fine  of  not  less  than  125  or  more  than  1,250  pesetas. 

The  same  penalty  shall  be  incurred  by  any  other  person  who,  not 
being  a  public  official,  shall  commit  the  same  offense. 

A  public  official,  in  the  case  of  the  foregoing  paragraphs,  shall 
incur  the  liability  which  the  penal  code  may  fix  in  the  respective 
place. 

Art.  302.  The  judge  of  examination  may  authorize  the  person  or 
persons  accused  to  take  cognizance  of  the  proceedings  and  steps  of  the 
mtmario  when  they  relate  to  any  right  which  they  may  wish  to  exer- 
cise, provided  that  said  authorization  shall  not  prejudice  the  ends  of 
the  sumario. 

If  the  latter  should  extend  over  a  period  exceeding  two  months, 
dating  from  the  writ  indicting  one  or  more  specific  persons,  the  latter 
may  demand  of  the  examining  judge  that  they  be  allowed  to  examine 
the  proceedings  had  for  the  purpose  of  hastening  the  termination 
thereof,  to  which  the  said  judicial  authority  must  consent  in  so  far 
as  he  does  not  consider  it  dangerous  to  the  success  of  the  preliminary 
investigations. 

An  appeal  in  complaint  to  the  superior  court  of  competent  jurisdic- 
tion is  the  only  remedy  against  a  refusal  in  either  case. 

Art.  303.  The  formation  of  the  sumario,  whether  begun  ex  officio 
or  at  the  instance  of  a  party,  shall  pertain  to  the  judges  of  examina- 
tion with  regard  to  crimes  committed  within  their  judicial  district  or 
respective  circuit,  and  in  their  absence  to  the  others  of  the  same  city 
or  town,  if  there  be  more  than  one  therein,  and  upon  their  request  or 
by  their  delegation,  to  the  municipal  judges. 

This  provision  does  not  apply  to  causes  specially  intrusted  by  the 
organic  law  to  specific  tribunals,  as  for  such  causes  the  latter  may 
appoint  a  special  judge  of  examination  or  authorize  the  ordinary 
judge  to  conduct  the  sumario. 

As  examining  judge  can  be  appointed  only  a  justice  of  the  said  tri- 
bunal or  an  official  of  the  judicial  service  in  active  service  on  duty 
within  the  territory  of  said  tribunal.     After  being  appointed  he  shall 
act  upon  his  own  and  independent  jurisdiction.0 
^^___ i . 

stated  that  "  the  flscalcs  of  andencias  shall  devote  their  attention  to  the  special 
character  of  the  sumarios,  according  to  the  new  law,  In  order  that  they  may  be 
limited  to  the  truly  essential  points  of  the  same,  securing  the  speediest  conclu- 
sion possible." 

*  In  causes  for  the  cognizance  of  which  a  criminal  chamber  may  be  competent 
by  reason  of  the  class  of  persons  against  whom  the  proceedings  are  directed, 
can  said  chamber  issue  an  order  transmitting  the  records  to  the  prosecuting 
official  for  him  to  make  such  requests  concerning  the  investigation  which  he 
may  deem  proper? 

Upon  the  conclusion  of  the  proceedings  of  the  sumario  in  such  causes,  when 
a  judge  conducts  them  by  delegation,  who  shall  decree  the  termination  of  the 
Bwnariot 

"  With  regard  to  the  first  question,  there  is  no  doubt  that  the  chamber  may 
take  the  steps  indicated." 

•  **  There  is  no  reason  why  the  prosecuting  official  should  not  request  that  such 
steps  be  taken  which  he  may  deem  pertinent,  because  in  the  conduction  of  these 
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If  the  examining  judge  be  an  associate  justice,  he  may  delegate  his 
functions,  in  case  of  unavoidable  necessity,  to  the  judge  of  examina- 
tion of  the  place  where  the  proceedings  are  to  be  held. 

If  the  crime  from  its  nature  be  of  those  which  can  be  committed 
only  by  authorities  or  officials  subject  to  a  superior  jurisdiction,  the 
ordinary  judges  of  examination  may,  in  urgent  cases,  order  such 
measures  of  precaution  to  be  taken  which  may  be  necessary  to  pre- 
vent their  concealment;  but  they  shall  forward  the  proceedings  within 
the  shortest  possible  period,  which  in  no  case  shall  exceed  three  days, 
to  the  court  of  competent  jurisdiction,  which  shall  pass  upon  the  in- 
stitution of  the  sumario,  and  at  the  proper  time  shall  decide  whether 
the  authority  or  official  accused  should  or  should  not  be  indicted. 

Art.  304.  The  chambers  of  administration  of  the  territorial  au- 
diencias  may  also  appoint  a  special  examining  judge  when  the  causes 
involve  crimes  the  extraordinary  circumstances  of  which,  or  the  con- 
ditions of  the  time  or  place  of  their  execution,  or  of  the  persons 
involved  therein  either  as  aggrieved  or  authors,  should  furnish  suffi- 
cient cause  for  the  appointment  of  said  judge  in  order  to  secure  a 
better  examination  or  a  more  certain  verification  of  the  facts. 

The  powers  of  the  chambers  of  administration  shall  extend  to 
causes  proceeding  from  the  audiencias  situated  within  their  circuits, 
and  the  appointments  must  be  of  the  same  officials  mentioned  in  the 
foregoing  article  from  among  those  on  service  within  the  circuit, 
preference  being  given,  if  possible,  to  one  of  the  associate  justices  of 
the  same,  if  the  ordinary  examining  judge  should  not  be  authorized 
to  conduct  the  sumario. 

Chambers  of  administration  as  well  as  courts,  when  they  avail 
themselves  of  the  power  mentioned  in  this  and  in  the  foregoing 
article,  shall  render  a  detailed  report  to  the  colonial  department 

Art.  305.  The  appointment  of  special  judges  of  examination  which 
may  be  made  in  accordance  with  the  foregoing  articles  shall  and  must 
be  understood  only  for  the  conduction  of  the  mmario  with  all  its  inci- 
dents. Upon  the  conclusion  thereof  the  proceedings  had  therein 
shall  be  forwarded  by  the  special  judge  to  the  court  to  which  accord- 
ing to  the  provisions  in  force  the  cognizance  of  the  cause  pertains,  in 
order  that  it  may  continue  and  decide  the  same  according  to  law. 

Chapter  II. — Formation  of  the  sumario. 

Art.  306.  In  accordance  with  the  provisions  of  the  foregoing  chap- 
ter, judges  of  examination  shall  conduct  the  sumario  of  public  crimes 
under  the  direct  supervision  of  the  public  prosecutor  of  the  court  of 
competent  jurisdiction. 

The  supervision  shall  be  exercised  either  by  the  public  prosecutor 
establishing  himself  in  person  or  through  one  of  his  assistants  at  the 
side  of  the  examining  judge,  or  by  means  of  detailed  certified  state- 

sumarios,  as  well  as  of  other  sumarios,  the  prosecuting  official  exercises  a 
supervision  in  accordance  to  law." 

"  With  regard  to  the  second,  the  power  to  declare  the  sumario  terminated  in 
the  causes  to  which  the  question  refers,  is  vested,  as  in  all  processes,  in  the 
examining  judge,  who,  even  though  he  shall  have  been  delegated  by  the  audi- 
encia  to  conduct  the  sumario,  exercises  during  the  same  individual  and  inde- 
pendent functions  in  accordance  with  the  third  paragraph  of  article  303  of  the 
law  of  criminal  procedure."  (Question  No.  17  of  the  report  of  the  office  of  the 
fiscal  of  the  Supreme  Court  of  1887.) 
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merits,  sufficiently  explicit,  which  shall  be  transmitted  to  him  by  the 
examining  judge  at  periodical  intervals,  and  as  often  as  requested, 
the  public  prosecutor  being  permitted  in  the  latter  case  to  submit  his 
remarks  in  a  respectful  communication,  and  his  petitions  by  requisi- 
tions equally  respectful.  He  may  also  delegate  his  functions  to  the 
municipal  prosecuting  officials. 

Art.  307.  In  case  that  the  municipal  judge  should  begin  the  insti- 
tution of  the  preliminary  proceedings  of  the  sumario,  as  soon  as  the 
more  urgent  steps  have  been  taken,  as  well  as  all  those  which  the 
judge  of  examination  may  have  ordered,  he  shall  forward  the  cause 
to  him,  and  shall  never  retain  it  for  more  than  three  days. 

Art.  308.  As  soon  as  judges  of  examination,  or  municipal  judges 
in  a  proper  case,  shall  have  information  of  the  commission  of  a  crime, 
they  shall  inform  the  prosecuting  official  of  the  proper  audiencia,  and 
judges  of  examination  shall  in  addition  inform  the  presiding  judge 
of  the  latter  of  the  formation  of  the  sumario  in  a  succinct  statement 
sufficiently  specific  as  to  the  act,  its  circumstances,  and  the  author 
thereof  within  two  days  after  the  institution  of  the  same. 

Municipal  judges  shall  make  a  report  at  once  of  the  proceedings 
had  to  the  proper  judge  of  examination. 

Art.  309.  If  the  person  against  whom  charges  are  made  be  of  those 
subject  by  virtue  of  a  special  provision  of  the  organic  law  to  an  ex- 
ceptional tribunal,  after  the  first  proceedings  have  been  had  and  be- 
fore instituting  proceedings  against  said  person,  orders  shall  be 
awaited  from  the  competent  court  for  the  purposes  of  the  provisions 
contained  in  the  second  paragraph  and  the  last  part  of  the  fifth  para- 
graph of  article  303  of  this  law. 

If  the  crime  be  of  those  which  give  rise  to  provisional  imprison- 
ment in  accordance  of  the  provisions  of  this  law,  and  the  presumed 
criminal  should  have  been  surprised  in  flagrante,  he  may  be  detained 
at  once  and  placed  under  arrest,  if  necessary,  without  prejudice  to 
the  provisions  of  the  foregoing  paragraph. 

Art.  310.  Judges  of  examination  may  delegate  to  the  municipal 
judges  the  holding  of  all  proceedings  and  taking  of  all  steps  which 
this  law  does  not  reserve  exclusively  to  the  former,  when  any  just 
cause  prevents  them  doing  so  in  person.  But  they  shall  seek  to  make 
a  moderate  use  of  this  power  and  the  immediate  superior  court  shall 
take  care  to  prevent  and  correct  an  unjustified  frequency  of  these 
delegations. 

Art.  311.  The  judge  conducting  the  sumario  shall  take  all  the 
steps  which  may  be  suggested  to  him  by  the  prosecuting  officials  or 
by  the  private  complainant,  if  he  does  not  consider  them  useless  or 
prejudicial. 

An  appeal  may  be  taken  from  all  decisions  refusing  to  take  the 
steps  requested,  which  appeal  shall  be  allowed  for  review  only  before 
the  proper  audiencia  or  court  of  competent  jurisdiction. 

If  the  public  prosecutor  be  not  in  the  same  locality  as  the  judge  of 
examination,  instead  of  appealing,  he  shall  enter  a  complaint  before 
the  proper  tribunal,  attaching  for  the  purpose  an  abstract  of  the  pro- 
ceedings which  he  may  consider  necessary,  which  abstract  must  be 
furnished  him  by  the  judge  of  examination;  and  after  a  report  from 
the  latter  the  court  shall  decide  what  it  may  deem  proper. 

Art.  312.  If  a  complaint  be  made,  the  judge  of  examination,  after 
admitting  the  same,  if  proper,  shall  order  such  steps  to  be  taken  as 
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are  suggested  therein,  excepting  those  which  he  may  consider  con- 
trary to  law  or  unnecessary  or  prejudicial  to  the  object  of  the  com- 
plaint, which  he  shall  refuse  in  a  decision  setting  forth  his  reasons. 

Art.  313.  He  shall  reject  the  complaint  in  the  same  manner  when 
the  acts  upon  which  it  is  based  do  not  constitute  a  crime  or  when  he 
does  not  consider  that  he  has  jurisdiction  to  conduct  the  sumario 
which  is  the  object  thereof. 

An  appeal  for  a  review  and  stay  of  proceedings  shall  lie  from  the 
decision  referred  to  in  this  article. 

Art.  314.  The  proceedings  requested  and  refused  in  the  sumario 
may  again  be  moved  in  the  oral  trial. 

Art.  315.  The  judge  shall  cause  a  record  to  be  made  of  all  proceed- 
ings had  at  the  instance  of  a  party. 

Of  those  ordered  ex  officio  only  such  shall  appear  in  the  sumario 
the  result  of  which  shall  be  conducive  to  the  object  thereof. 

Art.  316.  The  complainant  may  take  part  in  all  the  proceedings  of 
the  sumario. 

If  the  crime  be  a  public  one,  the  judge  of  examination  may,  not- 
withstanding the  provisions  of  the  foregoing  paragraphs,  declare,  on 
motion  of  the  prosecuting  official  or  ex  officio,  that  the  sumario  is 
secret  from  the  complainant. 

Art.  317.  The  municipal  judge  shall  have  the  same  powers  as  the 
judge  of  examination  not  to  communicate  the  proceedings  held  to  the 
private  complainant. 

Art.  318.  Notwithstanding  the  duty  imposed  upon  municipal 
judges  to  take,  in  a  proper  case,  the  first  steps  in  a  sumario,  when  the 
judge  of  examination  shall  have  information  of  the  commission  of 
some  crime  of  a  serious  character,  or  the  verification  of  which  might 
be  difficult  by  reason  of  special  conditions,  or  which  may  have  caused 
alarm,  he  shall  immediately  betake  himself  to  the  place  where  the 
crime  was  committed  and  shall  proceed  to  conduct  the  sumario, 
taking  charge  of  the  proceedings  which  may  have  been  had  by  the 
municipal  judge  and  receiving  the  verifications  and  data  furnished 
him  by  the  officials  of  the  judicial  police.  He  shall  remain  in  said 
place  as  long  as  may  be  necessary  to  hold  all  the  proceedings  in 
which  delay  might  cause  inconvenience. 

Art.  319.  When  the  public  prosecutor  of  the  respective  audiencia 
shall  have  information  of  the  commission  of  any  of  the  crimes  men- 
tioned in  the  foregoing  article,  he  must  proceed  in  person,  or  order 
that  one  of  his  subordinates  proceed  to  the  place  of  the  occurrence, 
together  with  the  judge  of  examination,  in  order  to  secure  a  better 
and  more  speedy  elucidation  of  the  facts,  should  he  not  be  prevented 
from  so  doing  by  other  occupations  of  as  great  or  greater  importance, 
without  prejudice  to  proceeding  in  a  similar  manner  in  any  other  case 
in  which  he  may  consider  it  advisable. 

Art.  320.  The  intervention  of  the  civil  plaintiff  in  the  sumario  shall 
be  confined  to  securing  the  taking  of  such  steps  as  may  contribute 
to  the  success  of  his  action,  which  stops  shall  be  passed  upon  by  the 
examining  judge  in  his  discretion. 

Art.  321.  Judges  of  examination  shall  conduct  the  sumario  in  the 
presence  of  their  secretaries. 

In  urgent  and  extraordinary  cases,  in  the  absence  of  the  latter, 
they  may  proceed  with  the  intervention  of  one  notary  or  of  two 
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hombres  buenos  of  legal  age,  able  to  read  and  write,  and  who  shall 
take  an  oath  to  observe  faith  and  secrecy. 

Art.  322.  The  proceedings  of  the  sumario  which  may  have  to  be 
held  without  the  jurisdiction  of  the  judge  of  examination  or  the  dis- 
trict of  the  municipal  judge  ordering  tne  same,  shall  be  had  in  the 
manner  prescribed  in  Title  VIII  of  the  first  book,  and  shall  be  secret 
as  to  persons  not  connected  therewith. 

Art.  323.  Notwithstanding  the  provisions  contained  in  the  fore- 
going article,  when  the  place  in  which  some  proceeding  of  the  sumario 
is  to  be  held  is  without  the  jurisdiction  of  the  examining  judge,  but 
at  a  place  near  the  point  where  the  latter  may  be,  and  there  should 
be  danger  in  delaying  such  proceeding,  he  may  execute  it  in  person, 
immediately  advising  the  judge  of  competent  jurisdiction. 

Art.  324.  If  one  month  after  the  beginning  of  a  suinario  it  should 
not  have  been  concluded,  the  judge  shall  every  week  inform  such 
persons  as  he  informed  at  the  beginning  of  said  sumario  of  the  causes 
which  may  have  prevented  the  conclusion  thereof. 

In  view  of  each  of  these  communications,  the  presiding  judges  to 
whom  they  may  have  been  transmitted  and  the  court  of  competent 
jurisdiction  shall  order,  according  to  their  respective  powers,  what 
they  may  consider  proper  for  a  more  speedy  termination  of  the 
sumario. 

Without  prejudice  to  the  provisions  of  this  article,  judges  of 
examination  are  obliged  to  give  to  the  prosecuting  officials  of 
audencias  any  other  information  they  may  request  as  to  the  status 
and  progress  of  sumarios. 

Art.  325.  Judges  of  examination  and  municipal  judges  in  a  proper 
case  shall  be  disciplinary  liable  for  any  lack  of  zeal  or  activity  in 
the  conduction  of  sumarios,  provided  they  are  not  criminally  liable  in 
accordance  to  law. 

Title  V. — Proof  of  the  Crime  and  Verification  of  the 

Delinquent. 

Chapter  I. — The  ocular  inspection. 

Art.  326.  If  the  crime  prosecuted  shall  have  left  traces  or  material 
evidence  of  its  commission,  the  examining  judge  or  person  acting  in 
his  stead  shall  collect  and  keep  them  for  the  oral  trial,  if  possible, 
proceeding  for  this  purpose  to  make  an  ocular  inspection  and  a 
description  of  all  that  which  might  have  any  connection  with  the 
existence  and  nature  of  the  act. 

For  this  purpose  he  shall  include  in  the  record  of  the  proceeding  a 
description  of  the  place  of  the  commission  of  the  crime,  the  location 
and  condition  of  the  objects  found  there,  the  topography  or  location 
of  the  dwellings,  and  any  other  details  which  might  be  utilized  for 
the  accusation  or  for  the  defence. 

Art.  327.  If  advisable  for  a  better  elucidation  or  verification  of  the 
facts,  a  sufficiently  detailed  plan  shall  be  made  of  the  place,  or  photo- 
graphs of  the  persons  who  may  have  been  the  subjects  of  the  crime, 
or  a  copy  or  drawing  of  the  effects  or  instruments  of  the  same  which 
may  have  been  found. 
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Art.  328.  If  a  robbery  be  involved  or  any  other  crime  committed 
by  breaking,  wrongful  entry,  or  violence,  the  examining  judge  must 
describe  the  traces  which  may  have  been  left,  and  he  shall  hear  the 
opinion  of  experts  as  to  the  manner,  instruments,  means,  or  time  of 
the  commission  of  the  crime. 

Art.  329.  In  order  to  carry  out  the  provisions  contained  in  the 
foregoing  articles,  the  examining  judge  may  order  that  such  persons 
as  may  have  been  found  at  the  place  of  the  commission  of  the  crime 
shall  not  absent  themselves  during  these  proceedings,  and,  further- 
more, that  such  other  persons  as  may  be  found  in  any  other  nearby 
locality  present  themselves  immediately,  taking  the  depositions  of 
each  separately. 

Art.  330.  If  no  traces  or  evidence  of  the  crime  which  is  the  subject- 
matter  of  the  mmario  shall  have  been  left,  the  examining  judge  shall 
ascertain  and  establish,  if  possible,  whether  the  disappearance  of  the 
material  proof  of  the  crime  was  natural,  casual,  or  intentional,  and 
the  causes  for  said  disappearance  or  the  means  employed  for  the  pur- 
pose, proceeding  thereupon  to  collect  and  include  in  the  sumario  evi- 
dence of  any  kind  which  it  may  be  possible  to  secure  with  regard  to 
the  commission  of  the  crime. 

Art-«331.  If  the  crime  be  of  those  which  do  not  leave  any  evidence 
of  their  commission,  the  judge  of  examination  shall  seek  to  establish, 
by  evidence  of  witnesses  and  by  all  other  means  of  verification,  the 
commission  of  the  crime  and  the  circumstances  thereof,  as  well  as  the 
previous  existence  of  the  thing,  if  the  object  of  the  crime  shall  have 
been  the  removal  thereof. 

Art.  332.  All  the  proceedings  mentioned  in  this  chapter  shall  be 
reduced  to  writing  at  the  time  of  the  ocular  inspection,  and  shall  be 
signed  by  the  examining  judge,  prosecuting  official,  if  present  thereat, 
the  secretary,  and  the  other  persons  present. 

Art.  333.  If  at  the  time  of  the  proceedings  mentioned  in  the  pre- 
ceding articles  there  should  be  some  person  indicted  as  the  presumed 
author  of  the  punishable  act,  he  may  be  present  thereat  either  alone 
or  with  the  counsel  he  may  select  or  that  assigned  him  by  the  court,  if 
he  should  so  request,  and  either  one  may  at  this  time  make  such  obser- 
vations as  he  may  consider  pertinent,  a  record  thereof  being  made  if 
not  accepted. 

For  this  purpose  the  order  for  the  holding  of  this  proceeding  shall 
be  communicated  to  the  accused  such  time  in  advance  as  the  character 
thereof  will  admit,  and  the  proceeding  shall  not  be  suspended  on 
account  of  the  nonappearance  of  the  accused  or  his  counsel. 

Chapter  II. — The  corpus  delicti. 

Art.  334.  The  examining  judge  shall  seek  to  collect  during  the  first 
moments  the  arms,  instruments,  or  effects  of  whatsoever  class  which 
may  bear  upon  the  crime  and  which  may  be  at  or  in  the  vicinity  of 
the  place  where  the  latter  was  committed,  or  in  the  possession  of  the 
criminal,  or  in  any  other  known  place,  making  a  record  of  the  place, 
time,  and  occasion  upon  which  found,  describing  the  same  minutely 
in  order  that  a  clear  idea  thereof  and  of  the  circumstances  under 
which  they  were  found  may  be  formed. 
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The  record  shall  be  signed  by  the  person  in  whose  possession  they 
may  be  found,  who  shall  be  notified  of  the  order  to  collect  them. 

Art.  335.  Upon  the  finding  of  the  person  or  thing  the  object  of  the 
crime,  the  examining  judge  shall  describe  in  detail  his  or  its  state  and 
circumstances,  and  especially  all  those  which  bear  upon  the  punish- 
able act. 

If  in  view  of  the  fact  that  a  crime  of  falsification  committed  in 
documents  or  effects  existing  in  dependencies  of  the  State  is  in  ques- 
tion, and  therefore  there  should  be  unavoidable  necessity  to  have  the 
same  at  hand  for  their  examination  by  experts  and  by, the  judge  or 
court,  they  shall  be  demanded  of  the  proper  authorities,  without 
prejudice  to  their  being  returned  to  the  respective  official  bureaus 
upon  the  conclusion  of  the  cause. 

Art.  336.  In  the  cases  of  the  two  foregoing  articles,  the  judge  shall 
also  order  the  examination  by  experts,  whenever  such  examination 
appears  advisable  in  order  to  better  weigh  their  connection  with  the 
crime,  of  the  places,  arms,  instruments,  and  effects  to  which  said  arti- 
cles refer,  a  record  being  made  of  the  expert  examination  and  report 

The  accused  and  his  counsel  may  also  attend  this  proceeding,  in 
accordance  with  the  provisions  of  article  333. 

Art.  337.  If  at  the  time  of  describing  the  person  or  thing  the 
subject  of  the  crime,  and  the  places,  arms,  instruments,  or  effects 
connected  therewith,  persons  should  be  present  or  known  who  can 
testify  as  to  the  manner  and  form  of  the  commission  of  said  crime  and 
the  causes  for  the  alterations  observed  in  said  places,  arms,  instru- 
ments, or  effects,  or  with  regard  to  their  previous  condition,  they  shall 
be  examined  immediately  after  the  description  and  their  depositions 
shall  be  considered  supplementary  thereto. 

Art.  338.  The  instruments,  arms,  and  effects  referred  to  in  article 
334  shall  be  sealed,  if  possible,  and  their  retention  and  preservation 
shall  be  ordered.  The  proceedings  to  which  this  may  give  rise  shall 
be  signed  by  the  person  in  whose  possession  they  may  have  been  found 
or,  in  his  absence,  by  two  witnesses. 

If  by  reason  of  their  character  the  objects  can  not  be  preserved  in 
their  original  condition,  the  judge  shall  decide  what  he  may  deem 
advisable  for  their  preservation  in  the  best  manner  possible. 

If  among  the  objects  collected  there  be  any  sacred  vessels  or  things, 
the  examining  judge  shall  order  that  they  be  separated  from  the  rest 
and  kept  apart,  avoiding  any  profanation. 

Art.  339.  Should  it  be  advisable  to  receive  any  expert  opinion  as 
to  the  means  employed  for  the  removal  of  the  corpus  delicti,  or  as  to 
the  evidence  of  any  kind  which,  in  the  absence  thereof,  may  have  been 
collected,  the  judge  shall  make  an  order  at  once  in  the  manner  pre- 
scribed in  Chapter  VII  of  this  title. 

Art.  340.  If  the  examination  shall  take  place  by  reason  of  a  death 
by  violence  or  under  suspicious  circumstances,  before  proceeding  to 
bury  the  body  or  immediately  after  its  disinterment,  after  the  descrip- 
tion ordered  by  article  335  has  been  made,  it  shall  be  identified  by 
witnesses,  who  upon  viewing  the  same  shall  give  satisfactory  reasons 
for  their  identification. 

Art.  341.  Should  there  not  be  any  witnesses  of  identification,  if 
the  condition  of  the  body  shall  permit,  it  shall  be  exhibited  to  the 
public  for  twenty- four  hours  at  least  before  the  holding  of  the  au- 
topsy, there  being  stated  on  a  poster,  which  shall  be  affixed  at  the 
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door  of  the  morgue,  the  place  where  and  hour  and  day  when  found, 
and  the  judge  conducting  the  sumario^  in  order  that  any  person  hay- 
ing any  information  which  might  contribute  to  the  identification  of 
the  body  or  the  clearing  up  of  the  crime  and  of  its  circumstances  may 
communicate  the  same  to  the  examining  judge. 

Art.  342.  If,  notwithstanding  all  these  measures,  the  body  should 
not  be  identified,  the  judge  shall  collect  everything  found  upon  the 
body  in  order  that  it  may  serve  for  the  identification  at  the  proper 
time. 

Art.  343.  In  the  mmarios  referred  to  in  article  340,  even  in  case 
the  cause  of  d°ath  may  be  presumed  by  a  superficial  examination, 
the  autopsy  on  the  body  shall  be  proceeded  with  by  the  official  physi- 
cians or  in  a  proper  case  by  such  persons  as  the  judge  may  designate, 
who,  after  describing  said  operation  exactly,  shall  make  a  report 
upon  the  cause  of  death  and  the  circumstances  thereof. 

In  making  the  autopsy  the  provisions  of  article  333  shall  be  ob- 
served. 

Art.  344.  Under  the  name  of  official  physician  there  shall  be  in 
every  court  of  examination  one  physician  charged  with  assisting  the 
administration  of  justice  in  all  cases  and  proceedings  in  which  the 
intervention  and  services  of  his  profession  may  be  necessary  or  advis- 
able at  any  point  of  the  judicial  district. 

Art.  345.  The  official  physician  shall  reside  at  the  seat  of  the  court 
to  which  he  may  have  been  assigned,  and  may  not  absent  himself 
therefrom  without  the  permission  of  the  judge,  of  the  presiding  judge 
of  the  criminal  audiencia,  or  of  the  Colonial  Minister,  depending 
upon  whether  the  absence  is  not  to  exceed  eight  days  in  the  first  case, 
twenty  in  the  second,  and  the  time  which  the  Minister  may  deem 
advisable  in  the  third. 

Art.  346.  In  cases  of  absence,  sickness,  and  vacancies,  the  official 
physician  shall  be  substituted  by  another  professor  performing  simi- 
lar duties  in  the  same  town ;  and  should  there  be  none,  by  the  one  the  • 
judge  may  designate,  a  report  being  made  to  the  presiding  judge  of 
the  criminal  audiencia. 

The  same  shall  be  done  when  for  any  other  reason  whatsoever  the 
examining  judge  can  not  avail  himself  of  the  services  of  the  official 
physician.  Those  who  shall  refuse  to  fulfill  this  duty  or  shall  evade 
it  shall  incur  a  fine  of  not  less  than  62.50  or  more  than  250  pesetas, 
and  if  they  shall  insist  in  their  refusal  they  shall  be  tried  as  guilty  of 
serious  disobedience. 

Art.  347.  The  official  physician  is  obliged  to  take  all  measures  and 
perform  all  duties  pertaining  to  his  profession  and  office  with  the 
zeal,  care,  and  speea  which  the  nature  of  the  case  and  by  the  admin- 
istration of  justice  require. 

Art.  348.  If  in  some  case,  in  addition  to  the  attendance  of  the  offi- 
cial physician,  the  judge  shall  consider  the  cooperation  of  one  or  more 
physicians  to  be  necessary,  he  shall  make  the  proper  appointment. 

The  provisions  of  the  foregoing  paragraph  shall  also  apply  when, 
on  account  of  the  gravity  of  the  case,  the  official  physician  shall  con- 
sider the  cooperation  of  one  or  more  physicians  to  be  necessary  and 
the  judge  concurs  in  said  belief. 

Art.  349.  Whenever  compatible  with  the  proper  administration  of 
justice;  the  judge  may  grant  in  his  discretion  a  period  to  the  official 
physician  within  which  to  give  his  evidence,  prepare  the  reports,  and 
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answer  inquiries  and  prepare  any  other  documents  which  may  be 
necessary,  permitting  him  likewise  to  designate  such  hours  as  he  may 
consider  best  adapted  for  the  autopsies  and  the  disinterment  of  bodies. 

Art.  350.  In  cases  of  poisoning,  wounds,  and  any  other  bodily  in- 
juries, the  official  physician  shall  be  charged  with  the  professional 
attendance  upon  the  patient,  unless  the  latter  or  his  family  prefer 
that  of  one  or  more  professors  they  may  select,  in  which  case  the 
former  shall  exercise  the  surveillance  and  supervision  incumbent 
upon  him  in  order  to  comply  with  the  duties  of  the  official  medical 
service. 

The  accused  shall  have  the  right  to  designate  one  professor  who, 
together  with  those  appointed  by  the  examining  judge  or  the  one 
designated  by  the  complainant,  shall  take  part  in  the  attendance  upon 
the  patient. 

Art.  351.  When  the  official  physician,  or,  in  his  absence,  the  physi- 
cian or  physicians  appointed  by  the  examining  judge,  shall  not  agree 
as  to  the  curative  treatment  or  plan  employed  by  the  professors  which 
the  patient  or  his  family  may  nave  appointed,  they  shall  inform  the 
examining  judge  for  the  purposes  which  may  be  proper  according  to 
justice.  The  same  may  be  done  in  a  proper  case  by  the  professor 
appointed  by  the  accused. 

The  examining  judge,  when  such  disagreement  occurs,  shall  ap- 
point a  larger  number  of  professors  to  give  an  opinion,  and  after  all 
the  data  necessary  has  been  recorded,  the  same  shall  be  filed  for  use 
when  the  cause  is  to  be  decided. 

Art.  352.  The  provisions  of  the  foregoing  article  apply  when  the 
patient  enters  the  prison,  hospital,  or  other  institution  and  is  at- 
tended by  the  physicians  of  the  same. 

Art.  353.  The  autopsies  shall  be  held  in  the  public  place  which 
shall  be  set  aside  by  the  administration  in  every  town  or  judicial  dis- 
trict for  this  purpose  and  as  a  morgue.  Nevertheless,  the  examining 
judge  may  order,  when  he  considers  it  advisable,  that  the  operation 
take  place  elsewhere^  or  at  the  residence  of  the  deceased,  if  his  family 
shall  request  it,  and  if  it  will  not  prejudice  the  success  of  the  sumario. 

If  the  examining  judge  be  not  able  to  attend  the  anatomical  opera- 
tion, he  shall  delegate  an  official  of  the  judicial  police,  the  secretary 
in  the  cause  certifying  to  his  attendance  as  well  as  to  the  occurrences 
thereat. 

Art.  354.  If  death  shall  occur  as  a  consequence  of  some  accident 
on  a  railroad  during  the  progress  of  a  train,  said  train  shall  be  de- 
tained only  the  time  necessary  to  remove  the  body  or  bodies  from  the 
road,  a  record  being  previously  made  of  their  situation  and  condi- 
tion, either  by  the  authority  or  official  of  the  judicial  police  who  may 
appear  at  once  at  the  place  of  the  accident,  or  by  those  who  may  acci- 
dentally be  on  the  same  train,  or,  in  the  absence  of  such  persons,  by 
the  employee  of  the  highest  rank  in  whose  charge  the  train  may  be, 
but  preference  must  be  given  in  such  case  to  the  employee  or  agents 
of  the  government. 

The  proper  steps  shall  likewise  be  taken  in  order  that,  without 
prejudice  to  the  train  continuing  its  course,  the  authority  which  is  to 
conduct  the  first  proceedings  may  be  advised  and  may  order  the 
removal  of  the  bodies,  and  the  persons  above  named  shall  at  once 
collect  the  data  and  information  necessary,  which  they  shall  commu- 
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mcate  as  soon  as  possible  to  the  authority  competent  to  conduct  the 
first  proceedings,  in  order  that  the  cause  of  the  disaster  may  be  ascer- 
tained." 

Art.  855.  If  the  criminal  act  giving  rise  to  the  institution  of  any 
cause  whatsoever  should  consist  in  bodily  injuries,  the  physcians 
attending  the  injured  person  shall  be  obliged  to  make  a  report  of  his 
condition  and  improvement  at  such  periods  as  may  be  fixed,  and  im- 
mediately upon  any  change  taking  place  which  should  be  brought  to 
the  attention  of  the  examining  judge. 

Art.  356.  The  work  of  chemical  analysis  necessary  during  the 
hearing  of  criminal  proceedings  shall  be  performed  by  doctors  of 
medicine,  of  pharmacy,  of  the  physical  chemical  sciences,  or  by 
engineers  who  may  have  devoted  themselves  to  chemical  specialties. 
Should  there  be  no  doctors  in  said  sciences,  licentiates  may  be  ap- 
pointed having  sufficient  knowledge  and  practice  to  perform  said 
work. 

Judges  of  examination  shall  appoint,  from  among  those  included 
in  the  foregoing  paragraph,  the  experts  who  are  to  make  an  analysis 
if  the  substances  which  in  each  case  the  administration  of  justice  may 
require. 

If  in  the  judicial  district  where  the  proceedings  are  being  held 
there  should  be  none  of  the  experts  referred  to  in  the  foregoing  para- 
graph, or  those  residing  therein  should  be  legally  or  physically  un- 
able to  make  the  analysis,  the  judge  of  examination  shall  so  inform 
the  presiding  judge  of  the  criminal  chamber  or  audiencia,  and  the 
latter  shall  appoint  the  expert  or  experts  who  are  to  perform  the 
service  from  among  the  persons  designated  in  the  first  paragraph 
residing  in  the  territory.  At  the  same  time  he  shall  communicate 
the  appointment  of  experts  to  the  examining  judge  in  order  that  he 
may  place  the  substances  which  are  to  be  analyzed  at  his  disposal, 
with  the  proper  precautions  and  formalities. 

The  person  or  persons  accused  shall  have  the  right  to  appoint  an 
expert  to  be  present  with  those  appointed  by  the  judge. 

Airr.  357.  The  said  professors  shall  render  this  service  in  the 
capacity  of  titular  experts,  and  can  not  refuse  to  do  so  without  just 
cause,  the  provisions  contained  in  the  second  paragraph  of  article 
346  being  otherwise  applicable  to  them. 

Art.  858.  Each  of  the  said  professors  who  makes  a  report  as  an 
expert  by  virtue  of  a  judicial  order  shall  receive  the  sum  fixed  in 
the  regulations  as  his  fee  and  in  compensation  of  the  expenses  which 
he  may  incur  in  the  performance  of  this  service,  and  he  shall  not  be 
obliged  to  work  more  than  three  hours  per  day,  except  in  urgent  or 
extraordinary  cases,  which  fact  shall  be  entered  upon  the  record. 

Art.  359.  Upon  the  conclusion  of  the  analysis  and  after  the  sign- 
ing of  the  proper  declaration,  the  professors  shall  forward  to  the 
examining  judge,  or  to  the  presiding  judge  of  the  criminal  audiencia 
or  chamber,  in  a  proper  case,  a  sigped'  report  of  the  objects  or  sub- 
stances analyzed  and  of  their  fees,  in  accordance  with  the  provisions 
of  the  foregoing  article. 

dIt  will  be  necessary  to  fulfill  the  formalities  required  by  this  article,  not 
only  in  case  the  death  shall  have  occurred  on  account  of  some  railroad  accident, 
bat  also  when  a  body  is  found  upon  a  railroad  and  the  cause  of  death  unknown. 
{Statement  of  the  fiscal  of  the  Supreme  Court  of  September  15,  1888,  No.  16.) 
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The  court  shall  address  this  report,  with  the  remarks  it  may  con- 
sider proper,  to  the  presiding  judge  of  the  criminal  audiencia,  who 
shall  transmit  the  same  to  the  Colonial  Department,  unless  he  shall 
find  that  an  excessive  number  of  hours  appear  to  have  been  employed 
in  any  analysis,  in  which  case  he  shall  order  that  three  coprocessors 
of  the  one  who  made  it  shall  make  a  report,  and  in  view  thereof  he 
shall  confirm  or  reduce  the  fees  claimed  to  the  just  amount,  trans- 
mitting all  with  his  own  report  to  the  said  department. 

The  same  shall  be  done  by  the  presiding  judge  of  the  audiencia 
when  the  analysis  is  made  during  the  oral  trial. 

Art.  360.  The  Colonial  Minister,  if  he  considers  the  fees  excessive, 
may  also,  before  ordering  their  payment,  call  for  a  report,  and,  in  a 
proper  case,  a  new  taxation  of  the  same  by  the  academy  of  exact 
physical  and  natural  sciences,  and  in  view  of  the  statement  this  cor- 
poration may  furnish,  or  the  new  taxation  made,  the  fees  shall  be 
confirmed,  or  they  shall  be  reduced  to  what  may  be  just,  and  their 
payment  ordered. 

Art.  361.  In  order  to  make  this  payment  the  Colonial  Minister 
shall  include  in  the  budgets  for  each  year  the  amount  which  may  be 
considered  necessary. 

Art.  362.  The  professors  mentioned  can  not  demand  other  fees  than 
those  previously  fixed  for  this  service,  nor  require  that  the  judge  or 
court  iurnish  them  laboratory  appliances  or  reactive  agents,  nor  sub- 
ordinate assistants  to  fulfill  their  duties. 

If,  on  account  of  the  lack  of  experts,  of  a  laboratory,  or  reactive 
agents,  it  should  not  be  possible  to  perform  the  analysis  within  the 
jurisdiction  of  the  criminal  audiencia,  it  shall  take  place  in  the 
capital  of  the  province,  or,  as  a  last  resort,  in  that  of  the  island. 

Art.  363.  The  superior  and  inferior  courts  shall  order  chemical 
analyses  to  be  made  only  in  cases  in  which  they  are  considered  abso- 
lutely indispensable  for  the  necessary  judicial  investigation  and  the 
proper  administration  of  justice.0 

Art.  364.  In  the  crimes  of  robbery,  theft,  fraud,  or  in  any  other 
crime  in  which  the  previous  existence  of  the  things  the  subject  of  the 
robbery,  theft,  or  fraud  must  appear,  should  there  not  be  any  eyewit- 
nesses to  the  act,  an  investigation  shall  be  made  as  to  the  antecedents 
of  the  person  appearing  as  the  injured  party,  and  as  to  all  the  cir- 
cumstances which  may  offer  proof  that  the  latter  was  in  the  posses- 
sion thereof  at  the  time  of  the  commission  of  the  crime. 

Art.  365.  If,  for  the  classification  of  the  crime  or  of  its  circum- 
stances, it  should  be  necessary  to  estimate  the  value  of  the  thing  which 
may  have  been  the  object  thereof  or  the  amount  of  the  damage  caused 
or  which  might  have  been  caused,  the  judge  shall  hear  the  owner  or 
person  prejudiced  thereon,  and  shall  thereupon  order  the  expert  in- 
vestigation in  the  manner  determined  in  chapter  VII  of  this  title. 
The  judge  shall  furnish  to  the  experts  appointed  the  things  and  di- 
rect elements  to  be  considered  in  the  report,  and  should  they  not  be 
under  his  control  he  shall  furnish  them  the  proper  data  which  can  be 

o  Courts  can  not  reject  evidence  which  consists  In  a  chemical  analysis,  pro- 
vided it  really  is  pertinent,  even  though  said  analysis  shall  have  been  made 
during  the  sumario,  without  it  being  necessary  that  said  evidence  be  con- 
sidered absolutely  indispensable,  as  required  by  article  363,  but  only  that  there 
exist  probable  important  results.  (Statement  of  the  fiscal  of  the  Supreme 
Court  of  September  15,  1883,  No.  17.) 
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collected,  admonishing  them  in  such  case  to  make  the  taxation  and 
appraisal  of  the  losses  and  damages  in  a  prudent  manner,  in  ac- 
cordance with  the  data  furnished. 

Abt.  366.  The  proceedings  provided  for  in  this  and  the  preceding 
chapter  shall  be  had  before  the  others  of  the  sumario,  their  execu- 
tion not  being  stayed  except  to  secure  the  person  of  the  presumed 
criminal  or  to  give  the  assistance  necessary  to  those  injured  by  the 
crime. 

Art.  367.  In  no  case  shall  claims  or  interventions  be  admitted  dur- 
ing the  sumario  whose  object  is  the  return  to  the  effects  which  consti- 
tute the  corpus  delicti,  whatever  be  their  character  or  the  person 
demanding  the  same. 

Chapter  III. — The  identity  of  the  delinquent  and  his  personal  cir- 
cumstances. 

Art.  368.  Whosoever  shall  make  a  charge  against  a  specific  person 
must  identify  the  same  judicially  if  the  examiningpjudge,  the  com- 
plainants, or  the  accused  himself  have  reason  to  consider  this  proceed- 
ing necessary  for  the  identification  of  the  latter  with  regard  to  those 
making  the  charges,  in  order  that  there  may  be  no  doubt  as  to  what 
person  the  former  refer. 

Art.  369.  The  identification  shall  take  place  by  placing  before  the 
person  who  is  to  make  it  the  person  to  be  identified,  producing  said 
person  in  union  with  other  similar  external  circumstances.  In  the 
presence  of  all  of  them  or  from  a  point  where  he  can  not  be  seen,  as 
the  judge  may  consider  more  advisable,  the  person  to  make  the  identi- 
fication shall  state  if  the  person  to  whom  he  may  have  referred  in  his 
declarations  is  in  the  group,  and  in  an  affirmative  case  he  shall  desig- 
nate him  in  a  clear  and  specific  manner. 

In  the  record  made  all  the  circumstances  of  the  act  shall  be  stated, 
as  well  as  the  names  of  all  who  may  have  composed  the  group. 

Art.  370.  If  there  be  more  than  one  person  to  identify  another  per- 
son, the  proceeding  mentioned  in  the  foregoing  article  must  be  neld 
separately  as  to  each  of  them,  without  their  being  allowed  to  commu- 
nicate with  each  other  until  the  last  identification  has  been  made. 

If  there  be  several  to  be  identified  by  one  and  the  same  person,  their 
identification  may  take  place  at  one  proceeding. 

Art.  371.  He  who  shall  detain  or  arrest  a  presumed  criminal  shall 
take  the  precautions  necessary  in  order  that  the  person  detained  or 
arrested  snail  not  make  any  changes  in  his  person  or  dress,  which  may 
render  his  identification  difficult  by  the  proper  person. 

Art.  372.  Similar  precautions  must  be  taken  by  the  wardens  of 
prisons  and  the  heads  of  detention  establishments;  and  if  any  regula- 
tion dress  be  used  in  the  institutions  under  their  charge,  they  shall 
carefully  preserve  the  clothing  worn  by  the  persons  arrested  or  de- 
tained upon  entering  the  establishment,  in  order  that  they  may  clothe 
them  as  often  as  may  be  necessary  for  purposes  of  identification. 

Art.  373.  If  any  doubt  should  arise  as  to  the  identity  of  the  accused, 
said  identity  shall  be  sought  to  be  established  by  all  means  which  may 
be  conducive  to  this  object. 

Art.  374.  The  judge  shall  make  a  record,  with  the  greatest  minute- 
ness possible,  of  the  personal  description  of  the  accused,  in  order  that 
the  record  may  serve  as  proof  of  his  identity. 
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Abt.  375.  In  order  to  show  the  age  of  the  accused  and  prove  the 
identity  of  his  person,  a  certified  copy  of  his  birth  record  in  the  civil 
registry  or  of  his  baptismal  certificate,  should  he  not  foe  inscribed  in 
the  registry,  shall  be  produced  at  the  mmario. 

In  every  case,  if  it  be  not  possible  to  ascertain  the  civil  registry  or 
parish  in  which  the  birth  or  the  baptism  of  the  accused  should  appear, 
or  his  record  of  birth  or  baptism  should  not  exist,  and  when  by  reason 
of  the  accused  stating  that  he  was  born  at  a  point  at  some  distance,  it 
should  be  necessary  to  employ  much  time  in  order  to  produce  the 

S roper  certificate  at  the  cause,  the  sumario  shall  not  be  stayed,  and  the 
ocument  mentioned  in  the  foregoing  article  shall  be  supplied  by  a 
report  of  the  official  physicians  or  of  those  appointed  by  the  judge  as 
to  his  age  and  after  nis  physical  examination. 

Art.  376.  If  there  be  no  doubt  as  to  the  identitv  of  the  accused, 
and  he  is  known  to  have  attained  the  age  which  the  penal  code  re- 
quires in  order  that  he  may  be  held  criminally  liable  to  the  fullest 
extent,  the  proof  mentioned  in  the  foregoing  article  may  be  dispensed 
with,  if  the  production  thereof  should  offer  any  difficulty  or  occasion 
any  extraordinary  delay. 

In  the  subsequent  proceedings  and  during  the  trial  the  accused 
shall  be  designated  by  the  name  by  which  he  is  known  or  by  that 
which  he  claims. 

Art.  377.  If  the  examining  judge  should  consider  it  advisable,  he 
may  call  for  reports  as  to  the  moral  character  of  the  accused,  of  the 
ward  mayors  or  of  the  proper  police  officials  of  the  town  or  towns  in 
which  he  may  have  resided. 

These  reports  shall  set  forth  the  reasons  therefor,  and  should  it  not 
be  possible  to  state  reasons,  the  cause  for  not  doing  so  shall  be  stated. 

Those  who  shall  give  these  reports  shall  not  incur  any  liability 
whatsoever  except  in  case  of  malice  duly  proven. 

Art.  378.  The  judge  may  furthermore  take  testimony  as  to  the  con- 
duct of  the  accused  of  all  persons  who,  in  view  of  their  acquaintance 
with  him,  can  give  information  thereon. 

Art.  379.  The  criminal  antecedents  of  the  accused  shall  be  pro- 
duced in  the  cause,  being  requested  of  the  courts  where  it  is  presumed 
they  may  be  of  record ;  and  with  regard  to  persons  accused  who  may 
have  resided  in  the  Peninsula  and  adjacent  islands  after  the  establish- 
ment of  the  central  register  of  criminals  of  October  2, 1878,  they  shall 
also  be  requested  of  the  Department  of  Grace  and  Justice  through  the 
Colonial  Department. 

The  chief  of  the  register  in  the  department  is  .obliged  to  furnish  the 
antecedents  requested  of  him,  or  a  negative  certificate  in  a  proper 
case,  within  a  period  of  three  days,  not  subject  to  extension,  from  the 
date  of  the  receipt  of  the  request,  stating,  should  he  not  do  so,  the 
legitimate  cause  which  prevented  him  from  furnishing  the  same. 

Courts  shall  also  take  special  care  to  fulfill  this  service  at  once,  and 
such  officials  as  postpone  the  same  shall  be  disciplined. 

Art.  380.  If  the  accused  be  more  than  nine  years  and  under  fifteen 
years  of  age,  the  judge  shall  hear  evidence  as  to  his  judgment  and 
especially  as  to  his  ability  to  distinguish  the  criminal  character  of  the 
act  which  may  have  given  rise  to  the  cause. 

At  this  hearing  shall  be  heard  such  persons  as  are  able  to  give  posi- 
tive evidence  on  account  of  their  personal  circumstances  and  the  rela- 
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tions  they  may  have  had  with  the  accused  before  and  after  the  com- 
mission of  the  act.  In  their  absence  two  professors  of  primary  edu- 
cation shall  be  appointed,  who,  together  with  the  official  physician 
or  the  person  acting  in  his  stead,  shall  examine  the  accused  and  give 
their  opinion. 

Art.  381.  If  the  judge  shall  notice  in  the  accused  signs  of  mental 
aberration,  he  shall  immediately  subject  him  to  the  observation  of  the 
official  physicians  in  the  institution  in  which  he  may  be  under  arrest. 
or  in  another  public  institution  if  better  adapted  to  the  purpose  or  if 
the  accused  be  at  liberty. 

The  physicians  shall  in  such  case  make  their  report  in  the  manner 
prescribed  in  Chapter  VII  of  this  title. 

Art.  382.  Without  prejudice  to  the  provisions  of  the  foregoing 
article,  the  judge  shall  take  testimony  on  the  mental  aberration  of 
the  accused  m  the  manner  prescribed  in  art.  380. 

Art.  383.  If  the  insanity  should  occur  after  the  commission  of  the 
crime,  upon  the  termination  of  the  sumario  the  cause  shall  be  ordered 
filed  by  the  court  of  competent  jurisdiction  until  the  accused  shall 
recover  his  health,  such  other  measures  being  taken  with  regard  to 
the  latter  as  are  prescribed  by  the  penal  code  for  those  committing 
the  act  while  insane. 

Should  there  be  another  person  accused  of  the  same  crime  who  is 
not  in  the  same  condition  as  the  former,  the  cause  shall  continue  only 
with  regard  to  said  person. 

Art.  384.  As  soon  as  it  shall  appear  from  the  sumario  that  there  is 
reasonable  indication  of  the  criminality  of  a  specific  person,  a  writ  of 
indictment  shall  issue  and  an  order  that  proceedings  be  had  in  the 
manner  and  form  prescribed  in  this  and  the  other  titles  of  this  law. 

The  accused  may,  from  the  moment  he  is  indicted,  secure  the  coun- 
sel of  an  attorney,  while  not  incomunicado,  and  avail  himself  of  his 
services  either  to  secure  a  speedy  termination  of  the  sumario,  or  to 
request  the  taking  of  such  steps  as  may  be  of  interest  to  him  and 
make  demands  affecting  his  condition.  In  the  first  case  he  may  com- 
plain to  the  audiencia,  and  in  the  other  two  cases  take  an  appeal  to 
the  same,  if  the  judge  of  examination  should  not  accede  to  his  wishes. 

These  appeals  shall  be  admissible  for  a  review  of  the  proceedings 
only. 

In  order  to  comply  with,  the  provisions  of  this  article,  the  judge  of 
examination  shall  order  that  an  indicted  person  under  legal  age  be 
assigned  a  solicitor  and  attorney,  unless  he  himself  or  his  legal  repre- 
sentative designate  persons  who  enjoy  their  confidence  to  act  in  his 
behalf  and  defense. 

Chapter  IV. — Declarations  of  the  accused. 

Art.  385.  The  judge,  at  his  own  instance  or  on  motion  of  the  public 
prosecutor  or  of  the  private  complainant,  shall  have  the  accused  make 
as  many  declarations  as  he  may  consider  advisable  for  the  verification 
of  the  facts,  and  neither  the  private  accuser  nor  the  civil  plaintiff  can 
be  present  at  the  interrogatory  when  it  is  thus  ordered  by  the  exam- 
ining judge. 

Art.  386.  If  the  accused  should  be  under  arrest,  his  first  declaration 
shall  be  taken  within  a  period  of  twenty- four  hours.    This  period 
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may  be  extended  forty-eight  hours  more,  should  there  be  serious  cause 
therefor,  which  cause  shall  be  stated  in  the  order  of  extension. 

Art.  387.  No  oath  shall  be  administered  to  accused  persons,  who 
shall  only  be  admonished  to  tell  the  truth,  and  the  judge  of  examina- 
tion shall  advise  them  that  they  must  answer  in  a  clear,  precise,  and 
truthful  manner  such  questions  as  may  be  put  to  them. 

Art.  388.  In  the  first  declaration  the  accused  shall  be  asked  his 
name,  paternal  and  maternal  surnames,  nickname  (should  he  have 
any),  age,  nativity,  residence,  conjugal  condition,  profession,  art, 
trade,  or  means  of  livelihood,  if  he  has  any  children,  if  he  has  been 
previously  criminally  prosecuted,  for  what  crime,  before  what  judge 
or  court,  what  punishment  was  imposed  upon  him;  whether  he  served 
his  sentence,  whether  he  is  able  to  read  and  write,  and  if  he  knows 
the  reason  for  his  indictment. 

Art.  389.  The  questions  put  to  him  in  all  declarations  which  he 
may  be  obliged  to  make  shall  be  directed  to  the  verification  of  the  acts 
and  the  participation  of  the  accused  therein  and  of  the  other  persons 
who  may  have  been  accessories  before  or  after  the  fact. 

The  questions  shall  be  direct,  and  it  shall  not  be*  permissible  to  pro- 
pound them  in  a  captious  or  suggestive  manner. 

Nor  shall  any  coercion  or  threats  whatsoever  be  employed  against 
the  accused. 

Art.  390.  The  statements  made  by  the  persons  accused  or  answers 
which  they  give  shall  be  oral.  Nevertheless,  the  judge  of  examina- 
tion, always  taking  into  consideration  their  circumstances  and  the 
character  of  the  cause,  may  permit  them  to  prepare  in  his  presence  a 
written  answer  upon  points  difficult  to  explain,  or  also  that  they  con- 
sult notes  or  memoranda  in  his  presence. 

Art.  391.  All  the  objects  which  constitute  the  corpus  delicti  or  those 
which  the  judge  may  consider  advisable  shall  be  exhibited  to  the 
accused  for  his  identification. 

He  shall  be  questioned  upon  the  origin  of  said  objects,  their  pur- 
pose, and  the  reason  they  were  found  in  his  possession ;  and  in  general 
he  shall  be  questioned  on  any  other  circumstance  which  may  tend  to 
establish  the  truth. 

The  judge  may  order  the  accused,  but  without  employing  any  coer- 
cion whatsoever,  to  write  in  his  presence  some  words  or  sentences,  if 
he  considers  this  measure  useful  to  dissipate  the  doubts  which  may 
arise  as  to  the  legitimacy  of  some  writings  attributed  to  him. 

Art.  392.  If  the  accused  shall  refuse  to  answer  or  shall  feign 
insanity,  deafness,  or  muteness,  the  judge  of  examination  shall  admon- 
ish him  that,  notwithstanding  his  silence  and  simulated  illness,  the 
proceedings  shall  continue. 

The  secretary  shall  make  a  record  of  these  circumstances  and  the 
examining  judge  shall  proceed  to  investigate  the  reality  of  the  illness 
which  the  accused  feigns,  observing  for  this  purpose  the  provisions 
contained  in  the  respective  articles  of  Chapters  II  and  VII  of  this 
title. 

Art.  393.  If  the  examination  of  the  accused  is  extended  over  a 
lengthy  period,  or  the  number  of  questions  put  to  him  is  so  great  that 
he  should  have  lost  the  serenity  of  mind  necessary  to  answer  the  other 
questions  to  be  asked  him,  the  examination  shall  be  suspended,  the 
accused  being  allowed  the  time  necessary  to  rest  and  recover  his  calm- 


Digitized  by  VjOOQlC 


LAW   OF  CRIMIXAIj  PROCEDURE.  823 

ness.  The  duration  of  the  interrogatory  shall  always  be  recorded  in 
the  declaration  itself. 

Art.  394.  A  judge  violating  the  provisions  of  the  foregoing  arti- 
cle and  of  article  389  shall  be  disciplined,  unless  he  incurs  greater 
liability. 

Art.  395.  The  accused  can  not,  under  the  pretext  of  the  want  of 
jurisdiction  of  the  judge,  excuse  himself  from  answering  the  questions 
put  to  him,  although  he  may  plead  to  the  jurisdiction,  such  plea  being 
entered  upon  the  record. 

Art.  396.  The  accused  shall  be  permitted  to  state  what  he  may  con* 
sider  proper  as  to  his  exculpation  or  for  the  explanation  of  the  acts, 
such  citations  as  he  may  make  and  other  proceedings  suggested  by 
him* being  promptly  executed  if  the  judge  should  consider  tnem  con- 
ducive to  the  verification  of  his  statements. 

In  no  case  can  charges  or  reconventions  be  made  against  the  ac- 
cused, nor  shall  any  part  whatsoever  of  the  sumario  be  read  to  him, 
excepting  his  previous  deposition,  should  he  so  request,  unless  the 
judge  shall  have  authorized  the  publicity  of  the  sumario  in  whole  or 
in  part. 

Art.  397.  The  accused  may  himself  dictate  the  depositions. 
Should  he  not  do  so,  the  judge*  shall  do  so,  seeking,  in  so  far  as  pos- 
sible, to  record  the  very  words  which  the  former  may  have  used. 

Art.  398.  Should  the  accused  not  know  the  Spanish  language  or  be 
a  deaf-mute,  the  provisions  of  articles  440,  441,  and  442  snail  be 
observed. 

Art.  399.  When  the  judge  considers  it  advisable  to  examine  the 
accused  at  the  place  of  the  acts  upon  which  he  is  to  be  examined,  or 
in  the  presence  of  the  persons  or  things  related  thereto,  the  provisions 
of  article  438  shall  be  observed. 

Art.  400.  The  accused  may  declare  as  often  as  he  wishes,  and  the 
judge  shall  immediately  take  his  deposition,  if  it  bears  any  relation 
to  the  cause. 

Art.  401.  The  questions  and  answers  shall  be  literally  embodied  in 
the  deposition. 

Art.  402.  The  accused  may  read  the  deposition  and  the  judge  shall 
inform  him  of  such  right. 

Should  he  not  avail  himself  of  this  right,  the  secretary  shall  read 
it  in  his  presence. 

Art.  403.  The  provisions  of  article  450  shall  be  observed  with  re- 
gard to  erasures  or  changes. 

Art.  404.  The  proceeding  shall  be  signed  by  all  who  may  have 
taken  part  therein  and  shall  be  authenticated  by  the  secretary. 

Art.  405.  If  in  subsequent  depositions  the  accused  should  contra- 
dict his  first  statements  or  should  retract  his  previous  confessions,  he 
must  be  interrogated  as  to  the  reasons  for  his  contradictions  and  the 
causes  for  his  retraction. 

Art.  406.  The  confession  of  the  accused  shall  not  excuse  the  judge 
from  taking  all  the  steps  necessary  in  order  to  be  convinced  of  the 
truth  of  the  confession  and  the  existence  of  the  crime. 

With  this  end  in  view  the  examining  judge  shall  interrogate  the 
confessed  criminal  in  order  that  he  may  explain  all  the  circum- 
stances of  the  crime  and  all  that  may  contribute  to  verify  his  confes- 
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sion,  if  he  was  the  principal  or  an  accomplice,  and  if  he  knows  any 
persons  who  were  witnesses  or  may  have  knowledge  of  the  acts.a 

Abt.  407.  With  regard  to  the  incommunication  of  the  accused  the 
provisions  of  articles  506  to  511  shall  be  observed. 

Art.  408.  The  reasons  for  the  order  of  incommunication  shall  not 
be  read  to  the  accused  when  notified  thereof,  nor  shall  a  copy  of  the 
same  be  given  him. 

Art.  409.  In  order  to  take  the  deposition  of  an  accused  person 
under  age  the  appointment  of  a  curator  shall  be  unnecessary. 

Chapter  V. — Depositions  of  witnesses? 

Art.  410.  All  persons  residing  within  Spanish  territory,  whether 
natives  or  foreigners,  who  are  not  prevented  therefrom,  shall  be 
obliged  to  appear  upon  a  judicial  citation  to  declare  all  they  may 
know  in  the  matter  upon  which  they  may  be  questioned,  provided 
they  be  cited  with  the  formalities  prescribed  by  law.c 

Art.  411.  The  King,  his  consort,  the  crown  prince,  and  the  regents 
of  the  Kingdom  are  excepted  from  the  provisions  of  the  foregoing 
article. 

Art.  412.  The  following  shall  also  be  exempted  from  answering 
the  citation  of  the  judge,  but  not  from  testifying: 

1.  The  other  royal  personages. 

2.  The  Ministers  oi  the  Crown. 

3.  The  president  of  the  Senate  and  of  the  Congress  of  Deputies. 

4.  The  president  of  the  Council  of  State. 

5.  The  judicial  authorities  of  a  rank  higher  than  that  of  the  judge 
receiving  the  deposition. 

6.  The  governor-general  of  the  island,  the  civil  governor,  th§  chief 
of  finance  of  the  province,  the  captain-general  of  the  district,  and  the 
military  governor  within  whose  jurisdiction  the  testimony  is  to  be 
taken. 

aThis  is  understood  while  the  cause  is  at  the  stage  of  the  sumario,  because 
if  at  the  opening  of  the  oral  trial  the  accused  confesses  to  the  crime  and  his 
counsel  consents  to  the  confession,  the  penalty  applicable  being  a  correctional 
one,  sentence  shall  be  passed  without  the  necessity  of  further  proceedings,  in 
accordance  with  articles  6SS  and  694.  A  confession  is  not  sufficient  for  a  con- 
viction for  crimes  committed  by  means  of  the  press,  in  accordance  with 
article  820. 

6  This  chapter  prescribes  the  formalities  and  requisites  of  depositions  of  wit- 
nesses during  the  sumario  before  the  judge  of  examination.  After  the  trial 
has  commenced,  the  examination  of  the  witnesses  takes  place  in  accordance 
with  articles  701  to  722. 

c  Taking  into  consideration  the  provisions  of  articles  410  and  420  of  the  law 
of  criminal  procedure,  the  doubt  has  arisen  as  to  whether  all  witnesses  who  do 
not  appear  to  testify  incur  the  penalty  prescribed  in  the  latter  article. 

This  doubt  arises  only  from  the  fact  that  article  410  states  the  obligation  of 
witnesses  to  appear  upon  a  judicial  call  to  testify  to  all  they  may  know  upon 
the  matters  on  which  they  are  questioned,  the  following  words  being  added: 
••  If  they  are  cited  therefor  with  the  formalities  prescribed  by  law,"  and  as 
there  are  cases  in  which,  according  to  article  430  of  said  law,  a  witness  can  be 
cited  verbally,  some  believe  that  then  the  corrections  or  liabilities  of  the  said 
article  420  do  not  apply. 

In  simply  observing  that  this  legal  text  imposes  said  corrections  or  liabilities 
uikhi  a  witness  who  does  not  appear  upon  a  judicial  call,  or  refuses  to  testify 
in  absolute  terms,  that  is  to  say,  without  making  any  distinction  whatsoever 
with  regard  to  the  form  employed  for  his  citation,  it  will  be  understood  that  it 
makes  no  difference  in  the  application  of  said  article  to  him  that  he  shall  have 
been  cited  verbally  or  with  the  formalities  prescribed  by  law.  (Report  of  the 
fiscal  of  the  Supreme  Court  of  September  15,  1883,  No.  18.) 
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7.  Ambassadors  and  other  diplomatic  representatives  accredited  to 
the  Spanish  Government. 

8.  The  captains-general  of  the  army  and  navy. 

9.  Archbishops  and  bishops. 

Abt.  413.  When  the  testimony  of  any  of  the  persons  mentioned  in 
the  foregoing  article  should  be  necessary  or  advisable,  the  judge  shall 
go  to  their  domicile  or  official  residence,  after  notifying  them  in 
advance,  fixing  a  day  and  hour. 

Art.  414.  Trie  refusal  of  any  of  the  persons  mentioned  in  article 
412  to  receive  the  judge  at  their  domicile  or  official  residence*  or  to 
declare  all  thev  may  know  as  to  what  may  be  asked  them  with  regard 
to  the  facts  ol  the  sumario.  shall  be  communicated  to  the  Supreme 
Court  for  the  proper  purposes. 

The  persons  mentioned  in  subdivision  7  of  said  article  are  excepted 
from  the  provisions  of  the  foregoing  paragraph.  If  said  persons 
should  thus  object,  the  judge  shall  immediately  communicate  it  to  the 
colonial  minister,  transmitting  a  certified  copy  of  the  interrogatory, 
and  he  shall  abstain  from  taking  any  proceeding  with  regard  to  them 
until  the  minister  communicates  to  him  the  royal  order  which  may 
issue  in  the  case. 

Aht.  415.  The  persons  included  in  subdivisions  2,  3,  4,  5,  6,  8?  and 
9  of  article  412  may  testify  in  writing  as  to  the  facts  of  which  they 
have  information  by  reason  of  their  offices. 

The  officials  of  the  judiciary  or  of  the  prosecuting  department 
included  in  this  case  may  testify  in  the  same  manner. 

The  persons  mentioned  in  subdivision  7  shall  be  requested  to  give 
their  testimony  in  writing,  there  being  forwarded  for  this  purpose  to 
the  colonial  department,  with  a  respectful  communication  for  the 
State  Department,  an  interrogatory  which  shall  embrace  all  questions 
which  they  must  answer,  in  order  that  they  may  do  so  through  diplo- 
matic channels. 

Art.  416.  The  following  are  excused  from  the  obligation  of  testi- 
fying: 

1.  The  relatives  of  the  accused  in  a  direct  ascending  or  descending 
line,  his  spouse,  his  uterine  brothers  or  sisters,  and  his  lateral  blood 
relatives  up  to  and  including  the  second  civil  degree,  as  well  as  the 
natural  parents  referred  to  in  subdivision  3  of  article  261. 

The  examining  judge  shall  inform  the  witness  included  in  the  fore- 
going paragraph  that  he  is  not  obliged  to  testify  against  the  accused, 
but  that  he  may  make  the  statements  which  he  may  deem  proper,  the 
answer  which  ne  may  give  to  this  notice  being  recorded.0 

2.  The  attorney  of  the  accused,  with  regard  to  the  facts  which  the 
latter  may  have  confided  to  him  as  his  counsel. 

tt  Even  though  the  parents  of  the  accused  and  other  per  sous,  who,  in  accord- 
ance with  this  and  the  two  following  articles,  can  not  be  forced  to  testify,  shall 
have  testified  at  the  sumario,  they  are  not  thereby  obliged  to  testify  at  the  oral 
trial.  (Statement  of  the  fiscal  of  the  Supreme  Court  of  September  15,  J8H3, 
No.  19.) 

Even  though  at  the  time  an  examining  judge  takes  the  testimony  of  a  brother  of 
an  accused  person  during  the  sumario  there  should  not  be  recorded,  as  required 
by  article  416  of  the  law  of  criminal  procedure,  the  answer  of  this  witness  to  the 
notice  given  him  as  to  his  privilege  of  not  testifying  against  his  brother ;  and 
even  though  it  should  not  have  been  ordered,  as  was  ordered  at  the  oral  trial 
on  motion  of  the  prosecutor,  tbnt  his  previous  deposition  be  read  ou  account  of 
his  refusal  to  testify  at  the  trial,  these  breaches  of  procedure  are  iu  no  wise 
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If  any  of  the  witnesses  should  bear  the  relations  indicated  in  the 
foregoing  paragraph  to  one  or  more  of  the  accused,  he  shall  be  obliged 
to  testify  with  regard  to  the  others,  unless  his  evidence  might  com- 
promise his  relative  or  client. 

Abt.  417.  The  following  can  not  be  obliged  to  testify  as  witnesses: 

1.  Ecclesiastics  and  ministers  of  the  dissenting  cults,  as  to  the  facts 
revealed  to  them  in  the  exercise  of  the  functions  of  their  ministry. 

2.  Public  officials,  civil  as  well  as  military,  of  whatsoever  class, 
when  they  can  not  testify  without  violating  secrets  which  by  reason 
of  their  office  they  may  be  obliged  to  preserve,  or  when,  acting  by 
virtue  of  obedience  due,  they  should  not  be  authorized  by  their  hier- 
archical superior  to  give  the  testimony  requested  of  them. 

3.  Those  physically  or  morally  incapacitated. 

Art.  418.  No  witnesses  can  be  forced  to  testify  upon  a  question  an 
answer  to  which  might  materially  or  morally  and  in  a  direct  and  im- 
portant manner  prejudice  either  the  person  or  the  fortune  of  any  of 
the  relatives  referred  to  in  article  416. 

The  case  is  excepted  where  the  crime  is  of  great  gravity  by  reason 
of  its  being  an  attempt  against  the  security  of  the  State,  the  public 
peace,  or  the  sacred  person  of  the  King  or  of  his  successors. 

Art.  419.  If  the  witness  should  be  physically  unable  to  answer  the 
judicial  call,  the  examining  judge  who  may  have  to  take  his  deposi- 
tion shall  go  to  his  residence,  provided  thatthe  interrogatory  will  not 
endanger  the  life  of  the  sick  person. 

Art.  420.  He  who  not  being  unable  to  do  so,  should  not  attend  at 
the  first  judicial  call,  excepting  the  persons  mentioned  in  article  412, 
or  should  refuse  to  testify  as  to  what  he  may  know  with  regard  to  the 
facts  upon  which  he  may  be  interrogated,  if  not  included  in  the  ex- 
ceptions of  the  foregoing  articles,  shall  incur  a  fine  of  from  12.50  to 
125  pesetas ;  and  should  he  persist  in  his  refusal,  he  shall  be  con- 
ducted, in  the  first  case,  into  the  presence  of  the  examining  judge  by  - 
the  employes  of  the  authorities  and  tried  for  the  crime  of  refusing 
assistance  which  the  penal  code  defines  with  regard  to  witnesses  and 
experts,  and  in  the  latter  case  he  shall  also  be  tried  for  the  crime  of 
serious  disobedience  to  the  authorities. 

The  fine  shall  be  imposed  at  the  time  the  offense  is  noticed  or  com- 
mitted/1 

Included  among  those  which  said  law  of  procedure  in  its  article  911,  and  in 
the  others  which  relate  to  appeals  for  annulment  for  breach  of  form,  mentions 
as  sufficient  for  the  allowance  of  such  appeal.     {Decision  of  December  7,  1883.) 

The  exemption  from  the  obligation  to  testify  granted  by  this  article  can  not 
be  considered  as  subordinated  to  the  privilege  granted  the  parties  by  art.  730. 
(Decision  of  November  18,  J 885.) 

°  The  doubt  having  arisen  as  to  whether  an  Insolvent  witness  who  shall  fall  to 
appear  at  the  oral  trial  can  be  declared  subject  to  imprisonment  in  lieu  of  the 
fine  which  may  have  been  imposed  upon  him,  when  he  can  not  pay  it  on  account 
of  not  having  property  with  which  to  do  so,  the  fiscal  of  the  Supreme  Court,  to 
whom  this  question  was  submitted,  replied : 

"Not  at  all;  the  law  of  criminal  procedure  does  not  authorize  such  a  prac- 
tice. Article  420  specifies  what  should  be  done  in  case  a  witness  who  has  been 
fined  for  nonappearance  at  the  trial  shall  continue  in  default ;  that  is  to  say, 
that  he  be  brought  before  the  court  by  the  agents  of  the  authorities  for  the 
crime  of  refusing  assistance.  The  law  does  not  say  anywhere  that  persons  fined 
shall  suffer  imprisonment  in  lieu  thereof  in  case  of  Insolvency,  and  therefore 
the  provisions  of  the  aforesaid  article  shall  apply  to  them."  (Sixth  question  of 
the  report  of  the  fiscal  of  the  Supreme  Court  of  September  15,  1887. ) 

It  makes  no  difference  in  the  application  of  this  article  whether  the  witness 
has  been  cited  verbally  or  with  the  formalities  prescribed  by  law.  (Statement 
of  the  fiscal  of  the  Supreme  Court  of  September  15,  1883,  No.  18.) 
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Art.  421.  The  judge  of  examination,  or  the  municipal  judge  in  a 
proper  case,  shall  cause  to  appear  before  him  and  shall  examine  the 
witnesses  cited  in  the  denunciation  or  complaint,  or  in  any  other  dec- 
larations or  proceedings,  and  all  others  who  shall  have  knowledge  of 
facts  or  circumstances  or  shall  possess  information  of  use  in  the  proof 
or  verification  of  the  crime  and  of  the  delinquent 

Nevertheless,  the  service  of  impertinent  or  useless  citations  shall  be 
sought  to  be  avoided.0 

Art.  422.  If  the  witness  resides  without  the  judicial  district  or  the 
municipal  district  of  the  judge  conducting  the  sumario,  the  latter 
shall  abstain  from  ordering  him  to  appear  before  him,  unless  he  shall 
consider  it  absolutely  necessary  for  tne  verification  of  the  crime  or 
for  the  identification  of  the  person  of  the  delinquent,  ordering  him  in 
such  case  to  appear  by  a  writ  setting  forth  his  reasons. 

He  must  also  avoid  the  appearance:  Of  the  employes  of  the  public 
surveillance  who  mav  reside  at  a  point,  other  than  the  seat  of  the 
court,  of  the  heads  of  public  or  private  institutions  whose  duties  con- 
stitute a  permanent  service,  of  station  chiefs,  engineers,  firemen,  con- 
ductors, telegraphers,  factors,  collectors,  switchmen,  or  other  agents 
discharging  similar  duties,  whom  he  shall  cite  through  their  imme- 
diate chiefs  when  their  appearance  is  absolutely  necessary. 

Art.  423.  In  the  case  of  the  general  rule  included  in  the  first  para- 
graph of  the  foregoing  article  as  well  as  in  that  of  the  second,  when 
the  urgency  of  the  declaration  should  be  such  as  not  to  admit  of  the 
delay  consequent  to  the  citation  of  the  witness  through  his  immediate 
chiefs,  and  the  employe  in  question  should  not  be  able  to  abandon  the 
service  which  he  renders  without  serious  danger  or  inconvenience  to 
the  public,  the  examining  judge  in  the  cause  shall  commission  the 
judge  of  the  municipal  district  or  of  the  judicial  district  within 
whose  jurisdiction  the  witness  may  be  to  take  the  deposition. 

Art.  424.  If  the  witness  should  reside  abroad,  letters  requisitorial 
shall  be  directed  through  diplomatic  channels  and  the  colonial  depart- 
ment to  the  foreign  judge  competent  to  take  the  deposition.  The  let- 
ters requisitorial  must  contain  the  information  necessary  and  indicate 
the  questions  which  are  to  be  put  to  the  witness,  without  prejudice  to 
said  judge  amplifying  said  questions  prudently  and  in  his  discretion. 

If  the  appearance  of  the  witness  before  the  examining  judge  or 
court  be  indispensable  and  he  should  not  voluntarily  appear,  his  con- 
duct shall  be  communicated  to  the  colonial  department  in  order  that 
it  may  take  the  action  which  it  may  consider  proper. 

Art.  425.  If  the  person  called  upon  to  testily  should  discharge 
public  duties  or  fill  a  public  office,  notice  shall  be  given  to  his  im- 
mediate superior  at  the  time  the  citation  is  served  in  order  that  a  sub- 
stitute may  be  appointed  during  his  absence  if  the  public  interest  or 
security  so  requires. 

Art.  426.  Witnesses  shall  be  cited  in  the  manner  prescribed  in 
Title  VII  of  the  first  book  of  this  law. 

Art.  427.  If  the  witness  is  not  to  appear  before  the  examining 
judge  to  testify,  the  details  necessary  for  the  designation  of  the  wit- 
ness and  the  questions  he  is  to  answer  shall  be  embodied  in  the  letters 
rogatory,  letters  requisitorial,  or  mandate  issued,  without  prejudice 

BIn  accordance  with  article  790,  in  causes  for  flagrant  crimes  when  several 
witnesses  testify,  only  the  depositions  of  the  most  important  shall  be  recorded. 
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to  the  questions  which  the  judge  or  court  receiving  his  deposition  riiay 
consider  advisable  to  put  to  him  in  order  better  to  ascertain  the  facts. 

Abt.  428.  The  secretary  of  the  judge  commissioned  who  is  to 
authenticate  the  deposition,  shall  issue  the  certificate  prescribed  in 
trticle  175  with  all  the  details  mentioned  therein,  and  with  a  state- 
ment to  the  effect  that  the  deposition  must  be  taken  by  virtue  of 
letters  requisitorial,  letters  rogatory,  or  a  mandate. 

Abt.  429.  Witnesses  under  military  jurisdiction  may,  in  the  dis- 
cretion of  the  judge  of  examination,  be  examined  by  him  as  other 
witnesses,  or  by  the  military  judge  of  competent  jurisdiction.  In  the 
former  case  the  judge  of  examination  must  order  that  the  citation  of 
the  witness  be  brought  to  the  notice  of  the  commander  of  the  corps 
to  which  he  may  belong.  In  the  latter  case  the  provisions  of  the  two 
foregoing  articles  shall  be  observed. 

If  any  witness  under  military  jurisdiction  should  refuse  to  appear 
before  the  judge  of  examination,  or  should  refuse  to  take  the  oath  or 
answer  the  interrogatories  put  to  him,  the  judge  of  examination  shall 
address  himself  to  the  superior  of  the  disobedient  witness,  which 
superior  in  addition  to  disciplining  the  witness,  of  which  he  shall  give 
immediate  notice  to  the  examining  judge,  shall  compel  him  to  appear 
before  the  latter  and  testify. 

Art.  430.  Witnesses  may  be  cited  in  person  when  found. 

If  the  examination  of  a  witness  be  urgent,*he  may  be  cited  orally  to 
appear  at  once,  without  awaiting  the  issue  of  the  writ  prescribed  in 
article  175,  but  the  reason  for  the  urgency  must  appear  upon  the 
record. 

Also,  in  a  similar  case,  the  examining  judge  may  betake  himself  to 
the  domicile  of  a  witness  or  to  the  place  where  he  may  be,  in  order  to 
receive  his  deposition. 

Art.  431.  The  examining  judge  may  deputize  police  agents  to  serve 
oral  or  written  citations  if  he  considers  it  advisable. 

Art.  432.  If  the  witness  should  not  have  a  known  residence  or  his 
whereabouts  is  unknown,  the  judge  of  examination  shall  issue  the 
proper  orders  to  the  police  officials,  or  shall  communicate  with  the 
proper  administrative  authority,  in  order  that  they  may  ascertain  it 
and  inform  him  of  the  result  within  the  period  which  he  may  have 
fixed.  Upon  the  expiration  of  such  period  without  the  whereabouts 
of  the  witness  having  been  ascertained,  the  writ  of  citation  shall  be 
published  in  the  official  newspaper  of  the  town  of  the  residence  of  the 
judge,  and  in  the  absence  thereof,  in  any  other  newspaper  published 
there. 

The  writ  shall  also  be  inserted,  if  the  judge  shall  deem  it  advis- 
able, in  the  official  or  private  newspapers  of  the  capital  of  the  prov- 
ince and  of  the  place  where  it  is  presumed  the  witness  may  be,  and 
in  the  Gazette  of  the  capital  of  the  island. 

In  such  cases  a  copy  of  each  newspaper  in  which  the  citation  may 
have  been  published  shall  be  attached  to  the  proceedings. 

Art.  433.  Upon  appearing  to  testify,  the  witnesses  shall  deliver  to 
the  secretary  the  copy  of  the  writ  of  citation. 

Witnesses  who  have  reached  the  age  of  puberty  shall  take  an  oath 
to  state  all  they  may  know  upon  what  may  be  asked  them. 

The  examining  judge,  before  administering  an  oath  to  a  witness 
who  has  reached  the  age  of  puberty,  and  before  questioning  one  who 
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has  not,  shall  inform  them  of  their  obligation  to  be  truthful  and  of 
the  penalties  with  which  the  code  punishes  the  crime  of  false  testi- 
mony in  a  criminal  cause. 

Art.  434.  The  oath  shall  be.taken  in  the  name  of  God. 

The  witnesses  shall  take  the  oath  in  accordance  with  their  religion. 

Art.  435.  The  witnesses  shall  testify  separately  and  secretly  in  the 

Sresence  of  the  examining  judge  and  of  the  secretary.  Should  they 
o  so  in  any  other  manner,  excepting  the  special  cases  mentioned  in 
this  law,  the  examining  judge  shall  be  disciplined,  unless  he  incurs 
criminal  liability  by  reason  of  the  offense. 

Art.  436.  The  witness  shall  first  state  his  name,  paternal  and  ma- 
ternal surnames,  age,  conjugal  condition,  and  profession;  whether 
he  is  or  is  not  acquainted  with  the  accused  and  other  parties;  if  he 
is  related  to  them  or  bears  friendship  or  any  other  relations  to  them ; 
if  he  has  been  criminally  prosecuted  and  the  penalty  imposed  upon 
him. 

The  judge  shall  permit  the  witness  to  narrate  without  interruption 
the  facts  upon  which  he  testifies,  and  shall  only  require  of  him  such 
supplementary  explanations  as  may  tend  to  dissipate  obscure  or  con- 
tradictory statements.  Thereupon  he  shall  put  such  questions  to  him 
as  he  may  deem  proper  to  elucidate  the  facts. 

Art.  437.  Witnesses  shall  testify  viva  voce,  without  being  permitted 
to  read  any  written  deposition  or  answer  which  they  may  have. 

Nevertheless  they  may  consult  any  note  or  memorandum  containing 
data  difficult  to  remember. 

The  witness  may  dictate  his  answers  in  person. 

Art.  438.  The  examining  judge  may  order  that  the  witness  be  con- 
ducted to  the  place  where  the  acts  were  committed  and  be  there  ex- 
amined, or  that  the  objects  upon  which  his  testimony  is  to  be  taken 
be  brought  before  him. 

In  the  latter  case,  the  examining  judge  may  place  before  the  wit- 
ness said  objects  alone  or  mixed  with  other  similar  objects,  taking  in 
addition  any  other  measures  in  his  discretion  to  secure  as  exact  a 
declaration  as  possible. 

Art.  439.  No  captious  or  suggestive  questions  shall  be  put  to  the 
witness,  nor  shall  coercion,  deceit,  promises,  or  artifices  oi  any  kind 
be  employed  to  force  or  induce  him  to  testily  in  a  specific  sense. 

Art.  440.  If  the  witness  should  not  understand  or  speak  the  Span- 
ish language,  an  interpreter  shall  be  appointed,  who  shall  take  an 
oath  in  his  presence  to  conduct  himself  well  and  faithfully  in  the 
discharge  of  his  duties. 

By  this  means  the  questions  shall  be  put  to  the  witness  and  his 
answers  received,  which  he  may  dictate  through  the  interpreter. 

In  such  case  the  deposition  must  be  entered  upon  the  record  in  the 
language  employed  by  the  witness  and  translated  immediately  there- 
after into  Spanish. 

Art.  441.  The  interpreter  shall  be  selected  from  among  persons 
having  a  certificate  as  such,  if  there  be  any  in  the  town.  In  their 
absence  a  teacher  of  the  respective  language  shall  be  appointed;  and 
if  there  be  no  teacher,  any  other  person  acquainted  therewith. 

If  the  translation  can  not  be  obtained  even  in  this  manner  and  the 
revelations  expected  of  the  witness  should  be  important,  the  list  of 
questions  to  be  put  to  him  shall  be  prepared  and  forwarded  to  the 
office  of  interpretation  of  languages  of  the  Department  of  State  in 
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order  that  they  may  be  translated  before  any  other  work  into  the 
language  spoken  by  the  witness. 

The  interrogatory  thus  translated  shall  be  delivered  to  the  witness 
in  order  that  in  the  presence  of  the  judge  he  may  acquaint  himself 
with  the  contents  thereof  and  prepare  the  proper  answers  in  writing 
in  his  own  language,  which  shall  be  forwaraed  in  the  same  manner  as 
the  questions  to  the  interpretation  of  languages. 

These  steps  shall  be  taken  by  the  judges  as  promptly  as  possible. 

Abt.  442.  If  the  witness  be  a  deaf  mute  and  able  to  read,  the  ques- 
tions shall  be  put  to  him  in  writing.  If  he  is  able  to  write  he  shall 
answer  in  writing.  And  if  he  is  unable  either  to  read  or  write,  an 
interpreter  shall  be  appointed  through  whom  the  questions  shall  be 
put  to  him  and  his  answers  received. 

A  titular  teacher  of  deaf  mutes  shall  be  appointed  interpreter  if 
there  be  any  in  the  town,  and  in  the  absence  of  such  anyone  able  to 
communicate  with  the  witness. 

The  person  appointed  shall  take  an  oath  in  the  presence  of  the  deaf 
mute  before  entering  upon  the  discharge  of  his  duties. 

Art.  443.  The  witness  may  read  the  record  of  his  deposition  in  per- 
son; should  he  not  be  able  to  do  so  on  account  of  being  included  in 
any  of  the  cases  mentioned  in  articles  440  and  442,  the  interpreter 
shall  read  it  to  him  or  the  secretary  in  other  cases. 

The  judge  shall  always  inform  the  persons  interested  of  their  right 
to  read  their  depositions  themselves. 

Art.  444.  Such  depositions  shall  be  signed  by  the  judge  and  by  all 
those  who  may  have  taken  part  therein,  should  they  be  able  to  do  so, 
being  authenticated  by  the  secretary. 

Airr.  445.  The  depositions  of  witnesses  who,  in  the  opinion  of  the 
judge,  should  be  manifestly  irrelevant  to  establish  the  acts  which  are 
the  subject-matter  of  the  sumario,  shall  not  be  made  a  matter  of 
record.  Nor  shall  similar  statements  of  a  witness  be  embodied  in 
each  deposition,  but  all  that  may  serve  for  the  prosecution  or  for  the 
defense  must  always  be  included. 

In  the  first  case  an  entry  shall  be  made  upon  the  record  of  the 
appearance  of  the  witness  and  of  the  reason  for  not  writing  his 
deposition. 

Art.  446.  Upon  the  conclusion  of  the  testimony  of  the  witness,  the 
judge  of  examination  shall  inform  him  of  his  obligation  to  appear  to 
testify  again  before  the  court  of  competent  jurisdiction  when  cited 
therefor,  as  well  as  of  his  duty  to  inform  said  examining  judge  of 
the  change  of  residence  he  may  make  until  he  is  cited  for  the  oral 
trial,  with  the  admonition  that  his  failure  to  do  so  will  be  punished 
with  a  fine  of  not  less  than  12.50  or  more  than  125  pesetas,  unless  he 
should  incur  criminal  liability  by  reason  thereof. 

These  admonitions  shall  be  entered  at  the  foot  of  the  record  of  the 
deposition. 

Art.  447.  The  judge  of  examination,  in  transmitting  the  sumario 
to  the  court  of  competent  jurisdiction,  shall  inform  the  same  of  the 
changes  of  domicile  which  the  witnesses  may  have  communicated. 

The  same  shall  be  done  with  regard  to  those  who  inform  him  of 
such  changes  after  the  transmission  of  the  sumario  until  the  cause  is 
terminated. 

Art.  448.  If  the  witness  should  state,  when  given  the  admonition 
referred  to  in  article  446,  that  it  will  be  impossible  for  him  to  appear 
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on  account  of  being  obliged  to  absent  himself  from  the  island  and 
also  in  case  there  should  be  a  cause  reasonably  sufficient  to  fear  his 
death  or  physical  or  intellectual  disability  before  the  beginning  of  the 
oral  trial,  the  examining  judge  shall  instruct  the  accused  to  appoint 
an  attorney  within  the  period  of  twenty-four  hours,  should  he  not 
yet  have  one,  and  that  otherwise  one  will  be  assigned  to  him  ex  officio 
to  counsel  him  at  once  to  have  the  testimony  of  the  witness  taken. 
Upon  the  expiration  of  this  term  the  judge  shall  administer  the  oath 
and  shall  again  examine  the  latter  in  the  presence  of  the  accused  and 
his  counsel,  and  also  in  that  of  the  public  prosecutor  and  of  the  com- 
plainant, should  they  desire  to  attend  the  proceeding,  the  latter  being 
permitted  to  ask  as  many  questions  as  they  may  deem  advisable,  ex- 
cepting such  as  the  iudge  may  reject  as  manifestly  impertinent. 

The  answers  to  these  questions  shall  be  entered  upon  the  record, 
which  shall  be  signed  by  all  present. 

Art.  449.  In  case  of  the  imminent  danger  of  the  death  of  the  wit- 
ness, his  deposition  shall  be  taken  as  speedily  as  possible,  in  the  man- 
ner mentioned  in  the  foregoing  article,  even  though  the  accused  should 
not  have  the  assistance  of  an  attorney. 

Art.  450.  No  erasures,  corrections,  or  interlineations  shall  be  made 
in  the  proceedings  of  the  sumario.  At  the  end  thereof  the  errors 
which  may  have  been  committed  shall  be  recorded. 

Chapter  VI. — Confrontation  between  the  witnesses  and  the  accused. 

Art.  451.  When  the  witnesses  or  the  accused  disagree  among  them- 
selves, or  the  former  with  the  latter,  as  to  some  fact  or  some  circum- 
stance of  moment  in  the  sumario,  the  judge  may  cause  those  disagree- 
ing to  confront  each  other ;  but  this  proceeding,  as  a  general  rule,  must 
take  place  only  between  two  persons  at  the  same  time. 

Art.  452.  The  confrontation  shall  take  place  before  the  judge,  the 
secretary  reading  to  the  accused  or  witnesses  between  whom  the 
proceeding  is  to  be  held  the  depositions  they  may  have  made,  and 
asking  the  witnesses,  after  reminding  them  of  their  oath  and  the 
penalties  for  false  testimony,  whether  they  ratify  the  same  or  desire 
to  make  some  change. 

The  judge  shall  thereupon  state  the  contradictions  which  appear 
from  said  depositions,  ana  shall  request  those  confronting  each  other 
to  come  to  an  agreement. 

Art.  453.  The  secretary  shall  certify  to  all  that  takes  place  at  the 
confrontation  and  to  the  questions,  answers,  and  reconventions  which 
the  persons  confronting  each  other  may  make,  as  well  as  to  what  he 
may  observe  in  their  conduct  during  the  proceeding,  and  shall  sign 
said  certification  together  with  all  those  present,  stating,  if  any  should 
not  sign,  the  reason  alleged  therefor. 

Art.  454.  The  judge  shall  not  permit  the  persons  confronting  each 
other  to  insult  or  threaten  each  other. 

Art.  455.  No  confrontation  shall  take  place  unless  no  other  means 
to  verify  the  existence  of  the  crime  or  the  guilt  of  any  of  the  accused 
is  known." 

0  If  there  be  data  sufficient,  in  the  opinion  of  the  sentencing  court  and  from 
what  really  appears  from  the  cause,  to  prove  the  guilt  of  the  accused,  the  court, 
In  refusing  to  hold  the  confrontation,  has  not  incurred  the  breach  of  form  men- 
tion in  No.  1  of  article  911.    (Decision  of  February  16, 1884.) 

75270— H.  Doc.  1484,  60-2,  pt  2 14 
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Chapter  VII. — Expert  evidence* 

Art.  456.  The  judge  shall  call  for  an  expert  opinion  if,  to  ascer- 
tain or  weigh  some  important  fact  or  circumstance  in  the  stimario^ 
scientific  or  artistic  knowledge  should  be  necessary  or  advisable. 

Art.  457.  The  experts  may  or  may  not  be  titular. 

Titular  experts  are  those  who  have  an  official  diploma  in  some 
science  or  art  the  exercise  of  which  is  governed  by  the  administration. 

Nontitular  experts  are  those  who,  not  possessing  an  official  diploma, 
have  nevertheless  some  special  knowledge  or  practice  in  some  science 
or  art. 

Art.  458.  The  judge  shall  avail  himself  of  the  services  of  titular 
experts  in  preference  to  those  who  are  not  such. 

Art.  459.  Every  expert  investigation  shall  be  made  by  two  experts. 

The  case  is  excepted  where  there  is  only  one  expert  in  the  place  and 
it  should  not  be  possible  to  await  the  arrival  of  another  one  without 
serious  damage  to  the  progress  of  the  sumario. 

Art.  460.  The  appointment  shall  be  communicated  to  the  experts 
officially  in  writing,  which  document  shall  be  delivered  to  them  by  a 
bailiff  or  porter  of  the  court  with  the  formalities  prescribed  for  the 
citation  of  witnesses,  the  original  writ  for  the  purposes  of  article  175 
being  substituted  by  an  attested  statement  which  tne  bailiff  or  porter 
entrusted  with  the  service  shall  draft. 

Art.  461.  If  the  urgency  of  the  case  shall  so  require,  the  call  may 
be  made  verbally  by  order  of  the  judge,  such  fact  appearing  in  the 
proceedings,  but  the  attested  statement  prescribed  by  the  foregoing 
article  must  always  be  made  by  the  person  entrusted  with  the  service 
of  the  summons. 

Art.  462.  No  one  can  refuse  to  answer  the  call  of  a  judge  to  fulfill 
an  expert  service,  unless  legitimately  prevented  from  so  doing. 

In  such  case  he  must  inform  the  judge  thereof  upon  receiving  his 
appointment,  in  order  that  the  proper  action  may  be  taken. 

Art.  463.  An  expert  who,  without  giving  a  good  excuse,  shall  fail 
to  answer  the  call  of  the  judge  or  refuse  to  give  his  opinion,  shall 
incur  the  liabilities  prescribed  for  witnesses  by  article  420. 

Art.  464.  No  expert  opinion  as  to  the  crime,  whosoever  be  the  per- 
son injured,  can  be  given  bj  those  who,  according  to  article  416,  are 
not  obliged  to  testify  as  witnesses. 

An  expert  who,  bein^  included  in  any  of  the  cases  of  said  article, 
should  express  an  opinion  without  previously  informing  the  judge 
who  may  have  appointed  him  of  this  circumstance,  shall  incur  a  fine 
of  not  less  than  12.50  or  more  than  125  pesetas,  unless  the  act  should 
give  rise  to  criminal  liability. 

Art.  465.  Persons  who  shall  make  a  report  as  experts  by  virtue  of 
a  judicial  order  shall  be  entitled  to  claim  the  fees  or  indemnity  which 
may  be  just,  provided  they  do  not  receive  as  such  experts  a  fixed 
compensation  paid  by  the  State,  the  province,  or  the  municipality. 

Art.  466.  After  the  appointment  of  experts  has  been  made,  the  pri- 
vate plaintiff,  should  there  be  any,  as  well  as  the  accused,  if  he  should 
be  under  the  control  of  the  judge  or  at  the  place  where  the  investiga- 
tion is  being  held,  or  his  representative,  should  he  have  any,  sjiall  be 
notified  of  such  appointment. 
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Art.  467.  If  the  expert  examination  and  opinion  could  take  place 
again  during  the  oral  action,  the  experts  appointed  can  not  be  chal- 
lenged by  the  parties. 

If  it  can  not  take  place  again  during  the  or^l  action,  a  challenge 
may  be  interposed. 

Art.  468.  The  following  are  causes  for  challenge  of  experts : 

1.  Relationship  by  consanguinity  or  affinity  within  the  fourth  de- 
gree with  the  complainant  or  the  accused. 

2.  A  direct  or  indirect  interest  in  the  cause  or  in  another  similar 
one. 

3.  Intimate  friendship  or  manifest  enmity. 

Art.  469.  The  plaintiff  or  accused  who  should  desire  to  challenge 
the  expert  or  experts  appointed  by  the  judge,  must  interpose  it  in 
writing  before  the  beginning  of  the  expert  investigation,  stating  the 
cause  of  challenge  and  the  evidence  of  witnesses  which  he  offers  and 
accompanying  the  documentary  evidence  or  stating  the  place  where 
the  latter  may  be  found  if  not  at  his  disposal. 

He  shall  not  be  required  to  avail  himself  of  the  services  of  a  solic- 
itor to  interpose  such  challenge. 

Art.  470.  The  judge,  without  taking  any  action,  shall  examine  the 
documents  which  the  challenging  party  may  produce,  and  shall  hear 
the  witnesses  he  may  present  at  once,  deciding  thereupon  what  he  may 
consider  just  with  regard  to  the  challenge. 

If  the  challenge  be  sustained,  he  shall  suspend  the  expert  investiga- 
tion such  time  as  may  be  strictly  necessary  to  appoint  an  expert  to 
take  the  place  of  the  one  challenged,  to  inform  him  thereof,  and  to 
establish  the  person  appointed  in  the  proper  place. 

Should  he  overrule  the  challenge  the  proceedings  shall  be  continued 
as  if  no  challenge  had  been  interposed. 

If  the  challenging  party  should  not  produce  the  documents,  but 
should  designate  the  archives  or  place  wnere  they  may  be  found,  the 
judge  of  examination  shall  call  for  them  and  shall  examine  them  as 
soon  as  received,  without  thereby  staying  the  course  of  the  proceed- 
ings, and  if  the  cause  of  challenge  should  appear  justified  therefrom, 
he  shall  annul  the  expert  opinion  which  may  have  been  rendered, 
ordering  that  this  proceeding  take  place  de  novo. 

Art.  471.  In  the  case  of  the  second  paragraph  of  article  467,  the 
complainant  shall  have  the  right  to  appoint  an  expert  at  his  own  cost 
to  make  the  expert  examination. 

The  accused  shall  have  the  same  right. 

Should  there  be  more  than  one  complainant  or  person  accused,  they 
shall  come  to  an  agreement  among  themselves,  respectively,  in  making 
the  appointment. 

These  experts  must  be  titular,  unless  there  should  be  none  of  this 
class  in  the  judicial  district  or  circuit,  in  which  case  experts  without 
a  certificate  may  be  appointed. 

If  the  holding  of  the  expert  examination  should  not  admit  of  delay, 
the  proceedings  shall  be  had  as  the  conditions  may  permit  in  order 
that  the  plaintiff  and  the  accused  may  take  part  therein. 

Art.  472.  If  the  parties  should  avail  themselves  of  the  privilege 
granted  them  by  the  foregoing  article,  they  shall  indicate  to  tne  judge 
the  name  of  the  expert,  and  shall  submit,  upon  making  this  designa- 
tion, evidence  of  the  person  appointed  being  such  expert. 
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In  no  case  shall  they  be  permitted  to  avail  themselves  of  this  privi- 
lege after  the  investigation  has  begun. 

Art.  473.  The  judge  shall  pass  upon  the  admission  of  said  experts 
in  the  manner  prescribed  in  article  470  for  challenges. 

Art.  474.  Before  beginning  the  expert  proceedings,  all  the  experts, 
those  appointed  by  the  judge  as  well  as  those  appointed  by  the  par- 
ties, shall  take  an  oath  in  accordance  with  article  434  to  well  and 
faithfully  perform  their  duty  and  for  no  other  purpose  than  to  estab- 
lish and  declare  the  truth. 

Art.  475.  The  judge  shall,  in  a  clear  and  specific  manner,  indicate 
to  the  experts  the  subject  of  their  report. 

Art.  476.  In  the  case  of  the  second  paragraph  of  article  467,  the 
complainant,  if  there  be  any,  together  with  his  counsel,  and  the 
accused  with  his  counsel,  even  though  imprisoned,  in  which  case  the 
proper  precautions  shall  be  taken,  may  attend  the  expert  exami- 
nation. 

Art.  477.  The  expert  proceedings  shall  be  presided  over  by  the 
examining  judge  or,  by  virtue  of  nis  delegation,  by  the  municipal 
judge.  He  may  also  delegate  his  duties  to  an  official  of  the  judicial 
police  in  the  case  of  article  353. 

The  secretary  acting  in  the  cause  must  always  be  present. 

Art.  478.  The  expert  report  shall  include,  if  possible — 

1.  A  description  of  the  person  or  thing  the  subject-matter  thereof 
in  the  state  or  manner  in  which  it  may  be  found. 

The  secretary  shall  write  this  description,  which  shall  be  dictated 
by  the  experts  and  signed  by  all  persons  present. 

2.  A  detailed  statement  of  all  the  steps  taken  by  the  experts,  and 
of  the  result  thereof,  made  and  authenticated  in  the  same  manner  as 
the  former. 

3.  The  findings  of  the  experts,  in  view  of  such  data,  in  accordance 
with  the  principles  and  rules  of  their  science  or  art. 

Art.  479.  If  the  experts  should  find  it  necessary  to  destroy  or  alter 
the  objects  which  they  may  analyze,  a  portion  thereof  must  be  re- 
tained in  the  possession  of  the  judge  if  possible,  in  order  that  a  new 
analysis  may  be  made  if  necessary. 

Art.  480.  The  parties  attending  the  operations  or  examinations 
may  make  such  remarks  to  the  experts  as  they  may  deem  advisable, 
all  of  them  being  recorded  in  the  proceedings. 

Art.  481.  After  the  examination,  the  experts  may,  should  they 
request  it,  retire  as  long  as  necessary  to  the  place  which  the  judge 
may  fix  for  deliberation  and  the  preparation  of  their  findings. 

Art.  482.  If  the  experts  should  require  a  rest,  the  judge  or  the 
official  representing  him  may  grant  therefor  the  time  necessary. 

He  may  also  postpone  the  proceedings  to  another  hour  or  day 
when  the  nature  thereof  so  requires. 

In  such  case,  the  judge  or  person  representing  him  shall  take  the 
precautions  advisable  in  order  to  prevent  any  alteration  in  the  mat- 
ter of  the  expert  examination. 

Art.  483.  The  judge  may,  on  his  own  initiative,  or  at  the  request  of 
the  parties  present,  or  of  their  counsel,  put  such  questions  to  the 
experts,  when  they  submit  their  findings,  as  he  may  consider  pertinent, 
and  demand  the  necessary  explanations. 

The  answers  of  the  experts  shall  be  considered  as  a  portion  of  their 
report. 
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Art.  484.  If  the  experts  should  not  agree  and  their  number  be  even, 
thejudge  shall  appoint  another  expert. 

With  the  assistance  of  the  last  expert  appointed,  the  work  done  by 
the  first  experts  shall  be  repeated,  if  possible,  and  such  other  work 
shall  be  performed  which  may  appear  proper. 

If  the  repetition  of  the  work  or  new  operations  should  not  be  possi- 
ble, the  intervention  of  the  expert  last  appointed  shall  be  limited  to 
deliberating  with  the  rest,  in  view  of  uie  investigation  made,  and 
afterwards  preparing  his  findings  with  the  reasons  therefor  together 
with  whomsoever  agrees  with  him,  or  separately,  should  he  not  agree 
with  any  of  them. 

Art.  485.  The  judge  shall  furnish  the  experts  the  material  means 
necesarv  to  make  the  examination  entrusted  to  them,  demanding  the 
same  of  the  public  administration  or  addressing  to  the  proper  authori- 
ties a  notice  in  advance  should  they  already  be  prepared  for  such  pur- 
pose, reserving  the  special  provisions  of  article  362. 

Title  VI. — The  Citation,  the  Detention,  and  the  Provisional 

Imprisonment.0 

Chapter  First. — The  citation. 

Art.  486.  A  person  charged  with  a  punishable  act  must  be  cited 
only  for  the  purpose  of  being  heard,  unless  the  law  shall  provide 
otherwise  or  unless  his  immediate  detention  should  be  proper.6 

Art.  487.  If  the  person  cited  in  accordance  with  the  provisions  of 
the  foregoing  article  should  not  appear  nor  give  any  good  cause  which 
prevents  him  from  so  doing,  the  order  of  appearance  may  be  changed 
into  an  order  of  arrest. 

Art.  488.  During  the  progress  of  the  cause  the  examining  judge 
may  order  the  appearance  of  as  many  persons  as  it  may  be  advisable 
to  hear  on  account  of  there  being  some  apparent  indications  of  guilt 
against  them. 

Chapter  II. — The  detention. 

Art.  489.  No  Spaniard  or  foreigner  can  be  arrested,  excepting  in 
the  manner  and  in  the  cases  prescribed  by  law.0 
Art.  490.  Any  person  may  place  under  arrest — 

1.  He  who  shall  attempt  to  commit  a  crime,  at  the  moment  he  is 
about  to  commit  it. 

2.  A  delinquent  captured  in  fragranti. 

•  See  G.  O.  No.  228,  Hdqrs.  Dept  P.  B.f  Dec.  23,  1899. 

*  Persons  who  are  cited  and  heard  in  accordance  with  this  article  are  not  re- 
quired to  take  an  oath ;  it  is  sufficient  that  they  testify  under  a  promise  to  tell 
the  truth,  as  they  are  not  examined  as  witnesses,  but  as  possible  participants  in 
the  criminal  act.  (Statement  of  the  fiscal  of  the  Supreme  Court  of  September 
15,  1888,  No.  20.) 

e  This  repeats  the  precept  of  article  4  of  the  Constitution  in  force. 

According  to  the  said  article  every  person  detained  shall  be  set  at  liberty  or 
turned  over  to  the  Judicial  authorities  within  twenty-four  hours  after  the  de- 
tention, and  every  detention  shall  be  annulled  or  changed  to  imprisonment 
within  seventy-two  hours  after  the  person  detained  has  been  turned  over  to  the 
judge  of  competent  jurisdiction,  the  warrant  which  may  issue  being  communi- 
cated to  the  person  interested  within  the  same  period. 

▲  citation  of  the  violation  of  articles  489,  282,  and  287  as  of  mere  form  or 
procedure  is  Inefficacious  for  an  appeal  for  annulment  of  judgment  for  violation 
of  law.     (DeoiKon  of  March  B9,  1887.) 
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3.  He  who  shall  escape  from  a  penal  institution  in  Tthich  he  may 
be  serving  a  sentence. 

4.  He  who  shall  escape  from  a  prison  in  which  he  may  be  awaiting 
his  transfer  to  a  penal  institution  or  place  in  which  he  is  to  serve  the 
sentence  which  may  have  been  imposed  upon  him  by  a  final  sentence. 

5.  He  who  shall  escape  while  being  conducted  to  the  institution  or 
place  mentioned  in  the  foregoing  number. 

6.  He  who  shall  escape  while  under  arrest  or  detention  awaiting 
trial. 

7.  A  person  accused  or  convicted  who  may  be  in  default. 

Abt.  491.  A  private  individual  detaining  another  person  shall  state, 
if  the  latter  so  requires,  that  he  has  acted  by  virtue  of  reasons  reason- 
ably sufficient  to  believe  that  the  person  detained  was  included  in  any 
of  the  cases  mentioned  in  the  foregoing  article. 

Art.  492.  An  authority  or  agent  of  the  judicial  police  shall  be 
obliged  to  place  under  arrest — 

1.  Any  person  included  in  any  of  the  cases  of  article  490. 

2.  Any  person  accused  of  a  crime  to  which  the  code  affixes  a  penalty 
higher  than  that  of  prision  correctional. 

3.  A  person  accused  of  a  crime  to  which  a  lower  penalty  is  affixed, 
if  his  antecedents  or  the  circumstances  of  the  act  should  raise  a  pre- 
sumption that  he  will  not  appear  when  called  upon  by  the  judicial 
authorities. 

From  the  provisions  of  the  foregoing  paragraph  is  excepted  the 
accused  who  at  once  furnishes  bail  sufficient,  in  the  judgment  of  the 
authority  or  agent  who  desires  to  place  him  under  arrest,  to  allow  a 
reasonable  presumption  that  he  will  appear  when  called  upon  by  the 
judge  or  court  of  competent  jurisdiction. 

4.  A  person  included  in  the  provisions  of  the  foregoing  subdivision, 
although  not  yet  undergoing  trial,  provided  that  the  two  conditions 
following  are  attendant :  1.  That  the  authority  or  agent  should  have 
reasonable  cause  to  believe  the  existence  of  an  act  presenting  the 
characteristics  of  a  crime.  2.  That  he  shall  also  have  sufficient  cause 
to  believe  that  the  person  he  desires  to  arrest  participated  therein. 

Art.  493.  The  authority  or  agent  of  the  judicial  police  shall  record 
the  name,  surname,  domicile,  and  other  circumstances  which  mav  be 
sufficient  for  the  verification  and  identification  of  the  person  oi  the 
accused  or  of  the  delinquent  not  detained  on  account  of  not  being 
included  in  any  of  the  cases  of  the  foregoing  article. 

This  record  shall  be  delivered  at  the  proper  time  to  the  judge  or 
court  taking  cognizance  or  which  is  to  take  cognizance  of  the  cause. 

Art.  494.  Said  judge  or  court  shall  also  order  the  arrest  of  those 
included  in  the  provisions  of  article  492,  upon  the  suggestion  of  the 
authorities  and  agents  of  the  judicial  police. 

Art.  495.  No  person  can  be  detained  by  reason  of  simple  misde- 
meanors unless  the  presumed  criminal  should  not  have  a  known  domi- 
cile or  not  give  sufficient  bond  in  the  judgment  of  the  authority  or 
agent  intending  to  detain  him. 

Art.  496.  A  private  individual,  authority  or  agent  of  the  judicial 

?>olice  who  shall  detain  a  person  by  virtue  of  the  provisions  of  the 
oregoing  articles  must  set  him  at  liberty  or  deliver  nim  to  the  judge 
nearest  to  the  place  where  the  arrest  was  made  within  24  hours  there- 
after. 


Digitized  by  VjOOQIC 


LAW  09  CRIMINAL  WtOCEDtJEE.  837 

Should  he  delay  the  delivery,  he  shall  incur  the  liability  established 
by  the  penal  code,  if  the  delay  shall  have  exceeded  24  hours.0 

Airr.  497.  If  the  judge  or  court  to  whom  the  delivery  is  made  should 
be  the  judge  who  is  competent  to  take  cognizance  of  the  cause,  and 
the  arrest  shall  have  been  made  according  to  the  provisions  of  Nos.  1, 
2,  and  6,  and  the  case  relating  to  the  accused  of  number  7  of  article 
490,  and  2,  3,  and  4  of  article  492,  he  shall  raise  the  detention  to 
imprisonment  or  shall  annul  the  same  within  72  hours  from  the  date 
of  the  delivery  of  the  person  detained. 

The  same  shall  be  done  within  a  similar  period  by  the  judge  or 
court  with  regard  to  the  person  whose  detention  he  himself  may  have 
ordered. 

Abt.498.  If  the  person  detained  by  virtue  of  the  provisions  of 
number  6,  and  the  first  case  of  7  of  article  490,  and  2  and  3  of  article 
492?  shall  have  been  delivered  to  a  judge  other  than  the  judge  or  court 
taking  cognizance  of  the  cause,  the  former  stall  prepare  a  memoran- 
dum of  the  person  making  the  detention,  of  his  domicile,  and  other 
circumstances  sufficient  to  seek  and  identify  the  same,  of  the  reasons 
the  latter  may  have  alleged  for  making  the  detention,  and  of  the 
name?  surname,  and  circumstances  of  the  person  detained. 

This  memorandum  shall  be  signed  by  the  judge,  the  secretary,  the 
person  making  the  detention,  and  the  other  persons  present.  Two 
witnesses  shall  sign  in  the  place  of  any  one  not  doing  so. 

Immediately  thereupon  these  memoranda  and  the  person  detained 
shall  be  placed  at  the  disposal  of  the  judge  or  court  taking  cognizance 
of  the  cause. 

Art.  499.  If  the  rjerson  detained  should  be  so  by  reason  of  being 
included  in  the  provisions  of  numbers  1  and  2  of  article  490  and  num- 
ber 4  of  article  492,  the  judge  of  examination  to  whom  he  may  be 
delivered  shall  take  the  first  steps  and  shall  raise  the  detention  to 
imprisonment,  or  shall  decree  that  the  person  detained  be  set  at 
liberty,  as  may  be  proper,  within  the  period  fixed  in  article  497. 

Hereupon,  if  said  judge  should  not  have  jurisdiction,  he  shall  for- 
ward to  the  competent  judge  the  memoranda  and  the  person  of  the 
prisoner,  if  there  be  any. 

Akt.  500.  When  the  person  detained  is  so  by  virtue  of  the  third, 
fourth,  and  fifth  causes,  and  the  case  relating  to  the  condemned  of  the 
seventh  cause  of  article  490,  the  judge  to  whom  he  may  be  delivered, 
or  who  shall  have  decreed  the  detention,  shall  order  that  he  be  trans- 
ferred immediately  to  the  institution  or  place  where  he  is  to  serve  his 
sentence. 

Art.  501.  The  public  prosecutor,  the  private  complainant,  if  there 
be  any,  and  the  accused  shall  be  informed  of  the  writ  raising  the 
detention  to  imprisonment  or  annulling  the  same,  the  latter  being 
furthermore  informed  of  his  right  to  request  a  rehearing,  orally  or  in 
writing,  the  statements  he  may  make  being  embodied  in  the  notice. 

°  A  public  official  who  shall  detain  a  person  and  shall  not  turn  him  over  to  the 
judicial  authorities  within  twenty-four  hours  incurs  the  liability  prescribed  Id 
article  200  of  the  penal  code.  Article  502  specifies  the  punishment  applicable  to 
a  person  who  shall  arrest  a  person  in  order  to  turn  him  over  to  the  authorities 
outside  of  the  cases  permitted  by  law.    (See  Appendix  II.) 
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Chapter  III. — Provisional  imprisonment.9 

Art.  502.  While  the  cause  is  at  the  stage  of  the  sumario,  provi- 
ional  imprisonment  can  be  decreed  only  by  the  judge  of  examination 
or  the  one  conducting  the  first  steps,  or  the  person  who  by  virtue  of 
a  commission  or  temporarily  exercises  the  functions  of  the  former. 

Art.  503.  In  order  to  decree  the  provisional  imprisonment,  the  fol- 
lowing circumstances  shall  be  necessary  : 

1.  That  the  existence  of  an  act  presenting  the  characteristics  of  a 
crime  is  established  in  the  cause. 

2.  That  a  penalty  higher  than  prision  correctional  be  affixed  thereto 
according  to  the  general  scale  embraced  in  the  penal  code,  or  that 
even  though  a  lower  penalty  be  affixed  thereto  the  judge  shall  con- 
sider provisional  imprisonment  necessary,  in  view  of  the  circum- 
stances of  the  act  and  the  antecedents  of  the  accused,  until  he  shall 
give  the  bond  which  he' may  require. 

3.  That  there  shall  appear  in  the  case  motives  sufficient  to  believe 
that  the  person  against  whom  the  writ  of  imprisonment  is  to  issue  is 
criminally  liable  for  the  crime. 

Art.  504.  Provisional  imprisonment  shall  also  be  proper  when  the 
first  and  third  circumstances  of  the  foregoing  article  are  attendant 
and  the  accused  shall  not  have  appeared  without  legitimate  cause  at 
the  first  call  of  the  judge  or  court  taking  cognizance  of  the  cause. 

Notwithstanding  the  provisions  of  the  foregoing  article,  even 
though  a  penalty  higher  than  vrision  correctional  be  affixed  to  the 
crime,  when  the  accused  shall  nave  good  antecedents  or  there  shall 
be  good  reasons  to  believe  that  he  will  not  atempt  to  evade  justice, 
and  when  furthermore  the  crime  shall  not  have  produced  alarm  nor 
be  of  those  which  are  frequently  committed  within  the  territory  of 
the  respective  province,  the  judge  or  court  may  order  that  the  accused 
be  released  on  bail. 

Art.  505.  To  carry  out  the  order  of  imprisonment  two  mandates 
shall  be  issued,  one  addressed  to  the  bailiff  of  the  court  or  porter  of 
the  tribunal  or  to  the  official  of  the  judicial  police  who  is  to  execute 
the  same,  and  another  to  the  warden  of  the  prison  which  is  to  receive 
the  prisoner. 

The  mandate  shall  contain  the  order  of  imprisonment  in  full;  the 
name,  surname,  birthplace,  age,  conjugal  condition,  and  domicile  of 
the  accused,  if  known;  the  crime  which  gave  rise  to  the  proceeding; 
if  the  proceedings  are  ex  officio  or  at  the  instance  of  a  party,  and  if 
the  imprisonment  is  to  be  ordinary  or  incomunicado. 

The  wardens  of  the  prisons  shall  receive  no  person  as  a  prisoner 
unless  an  order  of  imprisonment  be  delivered  to  them. 

Art.  506.  The  incommunication  of  the  persons  detained  or  impris- 
oned can  last  only  the  period  absolutely  necessary  to  serve  the  cita- 
tions made  in  the  investigations  of  the  crime  which  may  have  given 
rise  to  the  proceedings,  and  must,  as  a  general  rule,  not  exceed 
five  days. 

The  incomunicado  person  may,  with  the  proper  precautions,  attend 
the  expert  proceedings,  which  this  law  allows  him  to  attend,  when  his 
presence  shall  not  defeat  the  object  of  the  incommunication. 

•  See  G.  O.  No.  228,  Hdqrs.  Dept  P.  IL,  Dec.  23, 1899. 
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Art.  507.  If  the  citations  shall  have  to  be  served  outside  of  the 
territory  of  the  island  or  at  a  great  distance,  the  incommunication 
ma^  continue  the  period  reasonably  necessary  to  prevent  confabu- 
lation. 

Art.  508.  The  judge  or  court  taking  cognizance  of  the  cause  may 
order,  under  his  liability,  that  a  prisoner  be  again  placed  incorrvuni- 
cado,  even  after  it  has  been  raised,  if  good  reasons  should  appear  in 
the  cause;  but  the  second  incommunication  can  never  exceed  three 
days,  reserving  the  provisions  of  the  foregoing  article. 

The  accused  shall  be  informed  of  the  reasons  stated  in  the  writ 
which  orders  the  second  incommunication. 

Art.  509.  An  incomunicado  prisoner  shall  be  allowed  the  books 
and  effects  which  he  may  procure  himself,  should  there  be  no  objec- 
tion in  the  judgment  of  the  examining  judge. 

Art.  510.  The  examining  judge  may  also  permit  that  the  incomuni- 
cado prisoner,  should  he  request  it,  be  furnished  writing  material,  if 
in  his  judgment  this  permission  shall  not  offer  objection;  but  in  the 
order  granting  such  permission  he  shall  take  the  proper  measures  to 
prevent  that  the  effects  of  the  incommunication  be  defeated. 

Art.  511.  An  incomunicado  prisoner  can  not  deliver  nor  receive  any 
letter  or  paper  whatsoever,  except  through  and  with  the  permission 
of  the  examining  judge,  who  shall  examine  the  contents  thereof  in 
order  to  allow  or  refuse  its  delivery. 

Art.  512.  If  the  presumed  criminal  be  not  found  at  his  residence 
and  his  whereabouts  be  unknown,  a  requisition  shall  be  directed  to  the 
judges  of  examination  within  whose  jurisdiction  there  is  reason  to 
suspect  that  he  may  be  found ;  and  in  any  case  said  requisition  shall 
be  published  in  the  Gazette  of  the  capital  of  the  island  and  in  a  news- 
paper of  the  locality  or  of  the  capital  of  the  proper  province,  authen- 
ticated copies  being  also  affixed,  m  the  form  of  edicts,  in  the  court  or 
tribunal  taking  cognizance  of  the  cause  and  in  that  of  the  judges  of 
examination  to  whom  the  requisition  may  have  been  directed. 

Art.  513.  In  the  requisition  shall  be  stated  the  name  and  surname, 
office,  profession  or  trade,  if  known,  of  the  accused  person  in  default, 
and  the  marks  by  which  he  can  be  identified,  the  crime  for  which  he 
is  prosecuted,  the  territory  where  it  is  presumed  that  he  may  be 
found,  and  the  prison  to  which  he  is  to  be  taken. 

Art.  514.  The  original  requisition  and  a  copy  of  each  newspaper  in 
which  it  may  have  been  published  shall  be  attached  to  the  cause. 

Art.  515.  The  judge  or  court  ordering  the  imprisonment  of  an 
accused  person  in  default,  and  the  judges  of  examination  to  whom  the 
requisitions  may  be  sent,  shall  inform  the  authorities  and  agents  of 
the  judicial  police  of  their  respective  territories  of  the  circumstances 
mentioned  in  article  513. 

Art.  516.  The  decree  shall  be  ratified  in  every  case  and  shall  be 
returned,  after  the  presumed  criminal  has  been  heard,  within  seventy- 
two  hours  after  the  arrest. 

Art.  517.  Notice  of  the  order  ratifying  the  decree  of  imprisonment 
and  that  ordering  the  release  of  the  imprisoned  person  shall  be  served 
upon  the  same  persons  as  those  upon  whom  notice  of  the  decree  of 
imprisonment  was  served. 

An  appeal  lies  from  such  decrees. 
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Immediately  after  being  issued,  and  within  the  same  period  of 
seventy-two  hours,  the  proper  mandate  shall  be  issued  to  the  warden 
of  the  prison  in  which  the  prisoner  may  be,  in  the  manner  prescribed 
in  article  505. 

Art.  518.  Decisions  decreeing  or  refusing  to  order  the  imprison- 
ment or  release  may  be  appealed  from  for  a  review  of  the  proceedings 
only. 

The  proceedings  shall  be  adjusted  to  the  provisions  of  Title  X  of 
the  first  book  of  this  law. 

Art.  519.  All  proceedings  relating  to  provisional  imprisonment 
shall  be  conducted  in  a  separate  record. 

Chapter  IV. — Treatment  of  persons  detained  or  imprisoned. 

Art.  520.  The  detention,  as  well  as  the  provisional  imprisonment, 
must  be  effected  in  the  manner  and  form  which  shall  least  injure  the 
person  and  reputation  of  the  person  accused. 

His  liberty  must  not  be  restricted  except  within  the  limits  absolutely 
indispensable  to  secure  his  person  and  prevent  communications  which 
may  be  of  prejudice  to  the  cause. 

Art.  521.  ^Persons  detained  shall,  in  so  far  as  possible,  be  kept 
separated  from  each  other. 

If  such  separation  should  not  be  possible,  the  judge  of  examination 
or  court  shall  seek  to  prevent  that  persons  of  different  sexes  or  co- 
criminals  be  placed  in  the  same  prison,  and  that  young  persons  and 
those  who  are  not  recidivists  be  kept  separated  from  those  of  more 
mature  age  and  recidivists. 

In  making  this  separation  the  degree  of  education  of  the  person 
detained,  his  age,  and  the  character  of  the  crime  charged  against  him 
shall  be  taken  into  consideration. 

Art.  522.  Every  person  detained  or  imprisoned  may  at  his  own 
expense  procure  the  commodities  and  occupations  compatible  with  the 
object  of  his  detention  and  with  the  prison  regulations,  provided  that 
they  do  not  affect  his  security  or  the  secrecy  of  the  sumario* 

Art.  523.  When  the  person  detained  or  imprisoned  should  desire  to 
be  visited  by  a  minister  of  his  religion,  by  a  physician,  by  his  relatives 
or  persons  with  whom  he  has  joint  interests,  or  by  persons  who  may 
give  him  advice,  he  must  be  allowed  to  receive  such  visits  under  the 
conditions  prescribed  by  the  prison  regulations,  should  they  not  affect 
the  secrecy  and  success  of  the  sumario.  Consultations  with  his  coun- 
sel can  not  be  forbidden  him  while  he  is  not  incomunicado. 

Art.  524.  The  examining  judge  shall  authorize,  in  so  far  as  not 
prejudicial  to  the  success  of  the  investigation,  the  means  of  corre- 
spondence and  communication  of  which  the  person  detained  or  pris- 
oner may  avail  himself. 

But  in  no  case  can  persons  detained  or  imprisoned  be  prevented 
from  writing  to  the  superior  officials  of  the  judiciary. 

Art.  525.  No  extraordinary  measures  of  safety  shall  be  taken 
against  the  person  detained  or  imprisoned,  except  in  case  of  diso- 
bedience, violence,  or  mutiny,  or  when  he  shall  have  attempted  or 
made  preparations  to  escape. 
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Such  measures  must  be  temporary,  and  shall  only  continue  such 
time  as  may  be  strictly  necessary. 

Art.  526.  The  examining  judge  shall  visit  the  prisons  of  the  local- 
ity once  a  week  without  previous  notice  nor  on  a  determined  day, 
accompanied  by  a  member  of  the  department  of  public  prosecution, 
who  may  be  the  municipal  fiscal  delegated  for  such  purpose  by  the 
fiscal  of  the  respective  audiencia;  and  where  such  tribunal  is  estab- 
lished, the  visit  shall  be  made  by  the  presiding  judge  of  the  same  or 
of  the  criminal  chamber  and  one  associate  justice,  with  one  member 
of  the  department  of  public  prosecution  and  with  the  attendance  of 
the  examining  judge. 

During  their  visit  they  shall  take  cognizance  of  all  that  concerns 
the  condition  of  the  prisoners  or  persons  detained,  and  shall  take 
the  measures  within  their  power  to  correct  any  abuses  they  may 
notice. 

Aht.  527.  Detained  or  imprisoned  persons,  while  incomumcado, 
can  not  enjoy  the  privileges  mentioned  in  this  chapter,  and  shall  be 
governed  by  the  provisions  contained  in  the  foregoing  chapter. 

Title  VII. — Temporary  Liberty  op  the  Accused. 

Art.  528.  Provisional  imprisonment  shall  continue  only  such  time 
as  the  causes  which  gave  rise  thereto  may  subsist. 

The  person  detained  or  imprisoned  shall  be  set  at  liberty  at  any 
stage  of  the  cause  when  his  innocence  is  established. 

All  the  authorities  taking  part  in  a  proceeding  shall  be  obliged  to 
make  the  detention  or  provisional  imprisonment  of  accused  persons 
its  short  as  possible. 

Art.  529.  If  the  accused  be  charged  with  a  crime  to  which  is  affixed 
a  penalty  lower  than  prision  correctional,  according;  to  the  general 
scale  of  the  penal  code,  and  on  the  other  hand  should  not  be  included 
in  the  provisions  of  subdivision  3  of  article  492  or  in  the  first  para- 
graph of  article  504  of  this  law,  the  judge  or  court  taking  cognizance 
of  the  cause  shall  decree  whether  the  accused  is  or  is  not  to  be  granted 
the  benefit  of  bail. 

In  the  same  decree  fixing  the  bail,  the  judge  shall  determine  the 
amount  as  well  as  the  character  thereof. 

This  decree  shall  be  communicated  to  the  public  prosecutor  and 
notice  shall  be  served  upon  the  private  complainant  and  the  accused, 
and  it  may  be  appealed  for  a  review  of  the  proceedings  only. 

Art.  530.  A  person  accused  who  is  to  enjoy  temporary  liberty,  with 
or  without  bail,  shall  constitute  apud  acta  an  obligation  to  appear  on 
the  day  which  may  be  set  in  the  respective  decree  and  furthermore 
as  often  as  he  might  be  called  before  the  judge  or  court  taking  cogni- 
zance of  the  cause. 

Art.  531.  In  order  to  determine  the  amount  and  character  of  the 
bail,  the  nature  of  the  crime,  the  social  status  and  the  antecedents  of 
the  accused  shall  be  taken  into  consideration,  as  well  as  all  other  cir- 
cumstances which  may  bear  upon  the  greater  or  lesser  interest  of  the 
latter  to  place  himself  beyond  the  jurisdiction  of  the  judicial 
authority* 
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Art.  532.  The  purpose  of  the  bail  shall  be  to  answer  for  the  appear- 
ance of  the  accused  when  called  by  the  judge  or  court  taking  cogni- 
zance of  the  cause.  The  amount  thereof  shall  serve  to  satisfy  the 
costs  incurred  in  the  separate  record  required  thereby,  and  the  bal- 
ance shall  be  adjudicated  to  the  State. 

Art.  533.  The  provisions  of  articles  591  to  596,  inclusive,  of  Title 
IX  of  this  book,  relating  to  the  character,  manner  of  constituting, 
admitting,  and  classifying,  as  well  as  substituting  bonds,  its  appli- 
cable to  bonds  offered  to  obtain  the  temporary  liberty  of  an  accused 
person. 

Art.  534.  If  the  accused  should  not  appear  at  the  first  judicial  call 
or  should  not  give  a  good  reason  preventing  him  from  so  doing,  a 
period  of  ten  days  shall  be  allowed  the  personal  bondsman,  or  the 
owner  of  the  property  of  whatsoever  kind  given  in  bond,  within 
which  to  produce  the  person  in  default. 

Art.  535.  If  the  personal  bondsman  or  the  owner  of  the  property 
constituting  the  bond  should  not  produce  the  person  in  default  within 
the  period  fixed,  the  bail  shall  be  forfeited  and  it  shall  be  adjudicated 
to  the  State  and  turned  over  to  the  nearest  revenue  collector,  deduct- 
ing the  costs  mentioned  at  the  end  of  article  532. 

Art.  536.  In  order  to  recover  upon  any  bond  compulsory  process 
shall  be  employed. 

If  a  personal  bond  should  be  involved,  judicial  proceedings  shall 
also  be  brought  against  the  property  of  the  bondsman  to  the  extent 
necessary  to  recover  the  amount  which  may  have  been  fixed  upon  the 
admission  of  the  said  bond. 

Public  securities,  stock,  and  obligations  of  railroads  and  public 
works  and  other  similar  commercial  or  industrial  securities  shall  be. 
disposed  of  through  an  exchange  broker  or  an  agent  in  his  absence. 
Should  there  be  none  in  the  place  of  the  cause,  they  shall  be  for- 
warded for  disposal  to  the  judge  or  court  of  the  nearest  place  where 
there  may  be  one. 

Other  personal  property  given  in  pledge,  as  well  as  mortgaged 
real  property,  shall  be  sola  at  public  sale  after  being  appraised. 

Art.  537.  If  the  property  constituting  the  bond  should  belong  to 
the  accused,  it  shall  be  sold  and  the  proceeds  adjudicated  to  the  State 
if  the  person  accused  fails  to  appear  upon  the  judicial  call  or  does 
not  justify  his  inability  to  do  so. 

Art.  538.  In  all  proceedings  involving  the  alienation  of  property 
constituting  bonds  and  of  the  delivery  or  the  proceeds  into  the  admin- 
istrations of  the  public  treasury,  the  department  of  public  prosecu- 
tion shall  intervene. 

The  -fiscal  of  the  audiencia  may  delegate  his  intervention  to  the 
municipal  -fiscal  at  the  place  where  the  judge  of  examination  may  be, 
or  demand  that  the  record  of  the  proceedings  be  forwarded  to  him 
when  concluded,  seeking  in  so  far  as  possible  to  embody  his  desires  in 
one  and  the  same  order. 

Art.  539.  Decrees  of  imprisonment  and  temporary  liberty  and 
bonds  may  be  changed  at  the  instance  of  the  court  or  of  a  party  at 
any  stage  of  the  cause. 

Consequently  the  accused  may  be  imprisoned  and  placed  at  liberty 
as  often  as  required,  and  his  bail  may  be  increased  or  reduced  in  so 
far  as  may  be  necessary  to  assure  the  consequences  of  the  action. 
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Art.  540.  If  the  person  accused  does  not  present  or  increase  the 
bond  within  the  period  allowed  him,  he  shall  be  committed  to  prison. 
Art.  541.  The  Dond  shall  be  canceled — 

1.  Upon  the  request  of  the  bondsman  upon  the  surrender  of  the 
accused. 

2.  When  the  latter  is  committed  to  prison. 

3.  When  a  final  decree  of  dismissal  or  a  final  sentence  of  acquittal 
is  rendered,  or  in  case  of  conviction,  if  the  criminal  should  appear  to 
serve  his  sentence. 

4.  By  the  death  of  the  accused  during  the  pendency  of  the  cause. 
Akt.  542.  If  a  final  condemnatory  sentence  should  have  issued,  and 

the  accused  should  not  appear  at  the  first  call  or  should  not  establish 
his  inability  to  do  so,  the  bond  shall  be  forfeited  to  the  State  in  the 
manner  prescribed  in  article  535. 

Art.  543.  After  the  bond  has  been  forfeited,  the  bondsman  shall 
have  no  right  of  action  for  the  return  thereof,  but  he  shall  reserve  his 
right  of  action  for  indemnity  against  the  person  accused  or  his  suc- 
cessors in  right. 

Art.  544.  Proceedings  upon  imprisonment  and  temporary  liberty 
and  bond  shall  be  had  in  a  separate  record. 

Title  VIII. — Entry  and  Search  of  Closed  Places,  of  Books  and 
Papers,  and  the  Detention  and  Opening  of  Written  and  Tele- 
graphic Correspondence. 

Art.  545.  No  one  can  enter  the  domicile  of  a  Spaniard  or  foreigner 
residing  in  Spain  without  his  consent,  excepting  in  the  cases  and  in 
the  manner  expressly  provided  for  by  law. 

Art.  546.  The  judge  or  court  taking  cognizance  of  the  cause  may 
order  an  entry  and  search,  by  day  or  night?  of  any  public  buildings 
and  places,  whatever  be  the  district  in  which  situated,  if  there  are 
indications  that  the  accused  or  the  effects  or  instruments  of  the  crime, 
or  books,  papers,  or  other  objects  which  may  serve  in  the  discovery 
and  verification  thereof  are  to  be  found  there. 

Art.  547.  The  following  shall  be  considered  public  buildings  or 
places  for  the  observance  of  the  provisions  of  this  chapter : 

1.  Those  destined  to  any  official,  military,  or  civil  service  of  the 
State,  province,  or  municipality^  even  though  the  persons  entrusted 
with  said  service  or  the  persons  in  charge  of  the  care  and  custody  of 
the  building  or  place  reside  in  the  same. 

2.  Those  destined  to  any  establishment  for  meetings  or  recreation, 
licit  or  otherwise. 

3.  Any  other  closed  buildings  or  places  which  do  not  constitute  the 
residence  of  a  private  individual  in  accordance  with  the  provisions 
of  article  554. 

4.  The  vessels  of  the  State. 

Art.  548.  The  judge  shall  require  for  the  entry  and  search  of  the 
palace  of  any  of  the  Colegislative  Bodies  the  authority  of  the  respec- 
tive president. 

Akt.  549.  For  the  purpose  of  entering  and  searching  temples  and 
other  religious  places,  a  respectful  communication  to  the  persons  in 
charge  thereof  shall  be  sufficient 
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Art.  550.  The  examining  judge  may  also,  in  the  cases  indicated  in 
article  546,  order  the  entry  and  search,  by  day  or  night,  if  the  urgency 
of  the  case  should  so  require,  of  any  building  or  closed  place  or  part 
thereof  which  may  constitute  the  residence  of  any  Spaniard  or  for- 
eigner residing  in  Spain;  but  always  after  the  consent  of  the  person 
interested  has  oeen  obtained  as  provided  by  article  6  of  the  Constitu- 
tion, or  in  the  absence  of  consent  by  virtue  of  an  order  setting  forth 
the  reasons  for  the  action,  which  shall  be  served  upon  the  person  in- 
terested at  once  or  not  later  than  24  hours  after  its  issue.0 

AjtT.  $51.  It  shall  be  understood  that  a  person  gives  his  consent 
who,  upon  being  requested  by  the  person  who  is  to  make  the  entry 
and  search  to  allow  the  same,  performs  on  his  part  the  acts  neces- 
sary depending  upon  him  for  such  entry  and  search  to  take  place, 
without  invoking  the  inviolability  which  article  6  of  the  Constitu- 
tion of  the  State  recognizes  in  a  domicile. 

Ajtr.  552.  Useless  inspections  shall  be  avoided  in  making  the 
searches,  it  being  sought  not  to  prejudice  nor  importune  the  person 
interested  more  than  necessary,  and  all  precautions  possible  shall  be 
taken  not  to  compromise  his  reputation,  his  secrets  oeing  respected, 
should  they  not  interest  the  investigation. 

Abt.  553.  Police  agents  may  also  proceed  upon  their  own  responsi- 
bility in  making  the  search  of  some  inhabited  place  when  a  warrant  of 
arrest  has  been  issued  against  a  person  and  they  are  attempting  to 
capture  him,  when  an  individual  is  surprised  at  a  flagrant  crime,  or 
when  a  delinquent  being  immediately  pursued  by  the  authorities  shall 
conceal  himself  or  take  refuge  in  some  house. 

Art.  554.  For  the  purposes  of  the  foregoing  article  the  following 
are  considered  domiciles: 

1.  The  royal  palaces,  whether  or  not  inhabited  by  the  Monarch  at 
the  time  of  the  entry  or  search. 

2.  A  building  or  closed  place,  or  that  portion  thereof  destined 
principally  to  the  dwelling  of  any  Spaniara  or  foreigner  residing  in 
Spain  and  of  his  family. 

3.  National  merchant  vessels. 

Art.  555.  In  order  to  search  the  palace  in  which  the  Monarch  is 
residing  the  royal  judge  shall  request  permission  through  the  chief 
major  domo  of  His  Majesty. 

Art.  556.  In  reservations  where  the  Monarch  may  not  be  at  the 
time  of  the  search  the  permission  of  the  chief  or  employee  of  the 
service  of  His  Majesty  m  charge  of  the  custody  of  the  building  or 
the  person  acting  in  his  stead,  if  the  former  be  absent,  shall  be 
necessary. 

Art.  557.  Taverns,  eating  houses,  restaurants,  and  saloons  shall  not 
be  considered  the  domicile  of  those  who  may  be  there  or  reside  in 
the  same  accidentally  or  temporarily,  but  shall  be  considered  the 
domicile  only  of  the  tavern,  restaurant,  or  saloon  keepers  in  charge 
thereof  and  who  dwell  there  with  their  families  with  regard  to  that 
part  of  the  building  set  aside  for  such  purpose. 

Art.  558.  The  warrant  for  the  entry  and  search  of  the  domicile  of 
a  private  party  shall  always  set  forth  the  reasons  therefor,  and  the 

*  The  provisions  of  articles  566,  567,  and  568  must  be  borne  in  mind  in  order 
to  properly  understand  and  apply  this  article. 
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judge  shall  state  therein  concisely  the  building  or  closed  space  to  be 
entered  and  searched,  whether  it  is  to  take  place  in  the  daytime  only, 
and  the  authority  or  official  to  perform  the  service. 

Art.  559.  For  the  entry  and  search  of  buildings  used  for  the  resi- 
dence or  office  of  the  representatives  of  foreign  nations  accredited  to 
the  Government  of  Spain,  the  judge  shall  ask  their  consent  in  a 
rspectful  communication,  in  which  he  shall  request  them  to  reply 
within  the  period  of  twelve  hours. 

Art.  560.  If  such  period  should  expire  without  any  answer  being 
made,  or  if  the  foreign  representative  should  refuse  his  consent  the 
judge  shall  at  once  communicate  such  refusal  to  the  Colonial  Minis- 
ter by  telegraph,  if  there  be  any.  Until  the  Minister  communicates 
his  decision,  he  shall  abstain  from  entering  and  searching  the  build- 
ing, but  he  shall  take  the  measures  of  surveillance  referred  to  in 
article  567. 

Abt.  561.  Nor  can  he  enter  and  search  foreign  merchant  vessels 
without  the  authority  of  the  captain,  or,  if  the  latter  should  refuse  it, 
without  that  of  the  consul  of  his  nation. 

In  the  case  of  foreign  men-of-war,  the  lack  of  authorization  of  the 
commander  shall  be  supplied  by  that  of  the  ambassador  or  minister 
of  the  nation  to  which  they  may  belong. 

Art.  562.  The  dwellings  and  offices  of  foreign  consuls  may  be 
entered,  a  respectful  communication  being  first  sent  them,  and  the 
formalities  prescribed  by  the  constitution  of  the  State  and  by  the 
laws  being  observed. 

Art.  563.  If  the  building  or  closed  place  should  be  situated  within 
the  district  of  the  examining  judge,  he  may  entrust  the  entry  and 
search  to  the  municipal  judge  of  the  territory  in  which  the  building 
or  closed  place  may  be  situated,  or  to  any  authority  or  agent  of  the 
judicial  police.  If  a  municipal  judge  ordered  it,  he  may  also  entrust 
said  entry  and  search  to  said  authorities  or  agents  oi  the  judicial 
police. 

If  the  building  or  closed  place  be  situated  outside  the  jurisdiction 
of -the  judge,  the  latter  shall  entrust  the  commission  to  the  judge  of 
the  same  category  in  the  territory  in  which  it  may  be  situate,  who  in 
his  turn  may  entrust  the  proceedings  to  the  authorities  or  agents  of 
the  judicial  police. 

Ajit.  564.  If  a  building  or  public  place  included  in  numbers  1  and 
3  of  article  547  should  be  in  question,  the  judge  shall  communicate  in 
writing  with  the  authority  or  chief  in  charge  thereof  in  the  same 
town. 

If  the  latter  should  not  reply  within  the  period  fixed  in  the  com- 
munication, the  decree  ordering  the  entry  and  search  shall  be  com- 
municated to  the  person  entrusted  with  the  care  or  custody  of  the 
building  or  place  to  be  entered  and  searched. 

If  vessels  of  the  State  should  be  in  question,  the  communications 
shall  be  addressed  to  the  proper  commanders. 

Art.  565.  If  the  building  or  place  be  of  those  included  in  number  2 
of  article  547,  the  notice  shall  be  served  upon  the  person  at  the  head 
of  the  meeting  or  recreation  establishment,  or  to  the  person  acting  in 
his  place,  should  the  former  be  absent. 

Art.  566.  If  the  entry  and  search  should  have  to  be  made  in  the 
residence  of  a  private  person,  the  order  shall  be  communicated  to  the 
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latter;  and  should  he  not  be  found  at  the  first  call,  it  shall  be  delivered 
to  his  representative. 

If  his  representative  should  not  be  found,  the  notice  shall  be  served 
upon  any  other  person  of  legal  age  who  may  be  found  at  the  resi- 
dence, preference  being  given  to  the  members  of  the  family  of  the 
person  interested. 

If  no  one  be  found,  a  record  of  this  fact  shall  be  made,  which  shall 
be  prepared  in  the  presence  of  two  neighbors,  who  must  affix  their 
signatures  thereto. 

Art.  567.  As  soon  as  a  judge  orders  the  entry  and  search  of  any 
building  or  closed  place  he  shall  take  such  measures  of  surveillance  as 
may  be  necessary  to  prevent  the  flight  of  the  accused  or  the  removal 
of  the  instruments,  enects  of  the  crime,  or  books,  papers,  or  any  other 
things  which  are  to  be  the  subject  of  the  search. 

Art.  568.  After  the  steps  established  in  the  foregoing  articles  have 
been  taken,  the  entry  and  search  shall  be  proceeded  with,  recourse 
being  had  to  force  if  necessary. 

Art.  569.  The  search  shall  be  made  in  the  presence  of  the  person 
interested  or  of  the  person  legally  representing  him. 

If  the  former  be  not  found  or  should  not  desire  to  be  present  or 
appoint  a  representative,  the  search  shall  be  conducted  in  the  presence 
of  a  member  of  his  family  of  legal  age. 

Should  there  be  no  such  member  it  shall  be  conducted  in  the  pres- 
ence of  two  witnesses,  residents  of  the  same  town. 

The  search  shall  always  be  made  in  the  presence  of  the  secretary 
and  of  two  witnesses,  without  counting  those  referred  to  in  the  fore- 
going paragraph,  a  record  being  made  which  shall  be  signed  by  all 
persons  present. 

The  attendance  at  the  search  of  the  person  interested,  of  his  repre- 
sentative, of  the  members  of  his  family,  and  of  the  witnesses  shall 
produce  the  liability  declared  in  the  penal  code  upon  those  guilty  of 
serious  disobedience  to  the  authorities,  without  prejudice  to  the  pro- 
ceedings being  held. 

If  the  persons  or  objects  sought  for  can  not  be  found,  and  no  sus- 
picious indications  shall  appear,  a  certified  transcript  of  the  record 
shall  be  issued  to  the  party  interested,  upon  his  request. 

Art.  570.  If  a  search  be  made  of  the  domicile  of  a  private  individ- 
ual and  the  day  shall  close  without  its  being  concluded,  the  person 
conducting  the  same  shall  request  the  person  interested  or  his  repre- 
sentative, if  present,  to  permit  the  continuation  thereof  during  the 
night.  Should  he  object  the  proceedings  shall  be  suspended,  reserv- 
ing the  provisions  of  articles  546  and  550,  closing  and  sealing  the  room 
or  furniture  where  it  is  to  be  continued,  whenever  this  precaution  is 
considered  necessary  to  prevent  the  flight  of  the  person  or  the  removal 
of  the  things  sought  for. 

The  person  making  the  search  shall  also  warn  the  persons  in  the 
building  or  place  where  the  search  is  being  made  not  to  remove  the 
seals  or  break  the  locks,  nor  permit  other  persons  to  do  so,  under  the 
liability  established  in  the  penal  code. 

Art.  571.  The  search  shall  be  suspended  only  the  time  during  which 
it  may  not  be  possible  to  continue  the  same,  and  during  the  suspen- 
sion the  measures  of  surveillance  referred  to  in  article  567  shall  be 
taken. 
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Art.  572.  In  the  record  of  the  entry  and  search  of  a  closed  place 
shall  be  stated  the  names  of  the  judge,  or  of  his  delegates,  conducting 
the  same,  and  of  the  other  persons  taking  part  therein,  the  incidents 
which  may  have  occurred,  the  hour  the  search  was  begun  and  con- 
cluded, and  a  detailed  statement  of  the  search  in  the  order  in  which 
it  was  made,  as  well  as  of  the  results  obtained. 

Art.  573.  The  search  of  books  and  papers  of  accounts  of  the  ac- 
cused or  of  any  other  person  shall  not  be  ordered,  except  when  there 
are  serious  indications  that  such  search  would  result  in  the  discovery 
or  verification  of  some  fact  or  circumstance  of  importance  in  the 
cause. 

Art.  574.  The  judge  shall  collect  the  instruments  and  effects  of  the 
crime,  and  may  also  take  the  books,  papers,  or  any  other  things  which 
may  have  been  found,  if  this  should  be  necessary  for  the  purposes  of 
the  sumario. 

The  books  and  papers  taken  shall  be  foliod,  stamped,  and  rubri- 
cated upon  every  sheet  by  the  judge,  by  the  secretary,  by  the  person 
interested  or  the  party  acting  m  his  stead,  and  by  the  other  persons 
who  may  have  attended  the  search. 

Art.  575.  All  are  obliged  to  exhibit  the  objects  and  papers  which 
it  is  suspected  may  bear  upon  the  cause. 

If  the  person  retaining  the  same  should  refuse  to  exhibit  them  he 
shall  be  corrected  by  the  imposition  of  a  fine  of  from  62.50  to  250 
pesetas,  and  if  he  shall  insist  in  his  refusal,  if  the  object  or  papers 
should  be  of  importance  and  the  crime  a  grave  one,  he  shall  be  tried 
for  the  crime  of  disobedience  to  the  authority,  unless  he  should  de- 
serve the  legal  classification  of  an  accomplice. 

Art.  576.  The  provisions  of  articles  552  and  569  are  applicable  to 
the  search  of  papers  and  effects. 

Art.  577.  If  in  order  to  determine  as  to  the  necessity  of  collecting 
the  things  which  may  have  been  found  during  the  search  an  expert 
examination  should  be  necessary,  it  shall  be  ordered  at  once  by  the 
judge  in  the  manner  prescribed  by  Chapter  VII  of  Title  V. 

Art.  578.  If  the  book  which  is  to  be  the  subject-matter  of  the 
search  should  be  the  protocol  of  a  notary,  the  provisions  contained  in 
the  notarial  law  shall  be  observed. 

If  a  book  of  the  registry  of  property  should  be  in  question,  the 
provisions  of  the  mortgage  law  shall  be  observed. 

If  a  book  of  the  civil  or  commercial  registry  should  be  involved, 
the  provisions  of  the  law  and  regulations  relating  to  these  services 
shall  be  observed. 

Art.  579.  The  judge  may  order  the  detention  of  private  postal  and 
telegraphic  correspondence  which  the  accused  may  transmit  or  re- 
ceive and  the  opening  and  examination  thereof,  if  there  should  be 
indications  of  arriving  by  these  means  at  the  discovery  or  verification 
of  some  fact  or  circumstance  of  importance  in  the  cause. 

Art.  580.  The  provisions  contained  in  articles  563  and  564  are  also 
applicable  to  the  detention  of  correspondence. 

The  performance  of  this  duty  may  also  be  entrusted  to  the  admin- 
istrator of  posts  and  telegraphs  or  to  the  chief  of  the  office  in  which 
the  correspondence  should  be. 

75270— H.  Doc.  1484, 60-2,  pt  2 15 
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Art.  581.  The  employee  detaining  the  correspondence  shall  imme- 
diately forward  the  same  to  the  examining  judge  of  the  cause. 

Art.  582.  The  judge  may  likewise  order  that  anv  telegraph  admin- 
istration furnish  copies  of  telegrams  transmitted  by  it  if  they  might 
contribute  to  the  elucidation  or  the  facts  in  the  cause.* 

Art.  583.  The  decree  setting  forth  the  reasons  ordering  the  deten- 
tion and  search  of  correspondence,  or  the  delivery  of  telegrams  trans- 
mitted, shall  specify  the  correspondence  to  be  detained  or  examined, 
or  the  telegrams,  copies  of  which  are  to  be  delivered,  by  means  of  the 
designation  of  the  persons  to  whom  addressed,  or  by  other  equally 
specific  circumstances. 

Art.  584.  The  person  interested  shall  be  cited  for  the  opening  and 
examination  of  correspondence. 

The  latter,  or  the  person  he  may  designate,  may  be  present  thereat. 

Art.  585.  If  the  person  accused  should  be  in  default,  or  if  upon 
being  cited  to  attend  the  opening  he  should  not  desire  to  be  present, 
nor  appoint  any  other  person  to  attend  in  his  name,  the  examining 
judge  shall  nevertheless  proceed  to  open  said  correspondence. 

Art.  586.  The  work  shall  be  conducted  by  the  judge  himself  open- 
ing the  correspondence,  and  after  reading  it  to  himself  he  shall  lay 
aside  that  which  refers  to  the  acts,  the  subject  of  the  cause,  and  the 
preservation  of  which  he  may  consider  necessary. 

The  envelopes  and  sheets  of  this  correspondence,  after  the  said 
judge  has  made  the  notes  necessary  for  the  performance  of  other  work 
of  investigation  to  which  the  correspondence  may  give  rise,  shall  be 
rubricated  by  all  those  present,  and  shall  be  sealed  with  the  seal  of  the 
court,  all  being  afterwards  enclosed  in  another  package,  upon  which 
the  proper  endorsement  shall  be  placed,  and  the  judge  shall  retain  the 
same  in  his  possession  during  the  mmario,  under  his  liability. 

This  package  may  be  opened  as  often  as  the  judge  may  consider  it 
necessary,  the  person  interested  being  previously  cited. 

Art.  587.  Correspondence  which  does  not  relate  to  the  cause  shall 
be  delivered  to  the  accused  or  to  his  representative  at  once. 

If  the  former  should  be  in  default,  it  shall  be  delivered  sealed  to  a 
member  of  his  family  of  legal  age. 

•  By  a  royal  order  transmitted  by  the  Department  of  Grace  and  Justice  to  the 
presiding  judges  of  audiencias  on  December  12,  1883,  it  was  decided : 

1.  That  the  administrations  of  telegraphs  must  furnish  the  copies  of  tele- 
grams of  the  domestic  as  well  as  of  the  international  service,  transmitted  by 
them,  to  competent  judges  and  courts  when  called  upon  to  do  so  by  virtue  of  the 
provisions  of  articles  579  et  seq.,  of  the  Law  of  Criminal  Procedure,  and  with 
the  formalities  prescribed  therein. 

2.  That  said  administrations  are  also  obliged  to  show  to  judges  and  courts 
the  originals  of  the  telegrams  for  their  Inspection,  description,  or  examination 
by  experts,  and  in  general  for  compliance  with  any  judicial  order  relating  to 
the  criminal  action,  provided  the  request  be  made  in  writing  and  the  reasons 
for  the  request  set  forth  in  accordance  with  the  said  law. 

And  3.  That  the  administrations  of  telegraphs  must  likewise  deliver  to  the 
competent  examining  judge  or  court  the  originals  of  the  telegrams  transmitted 
of  the  domestic  as  well  as  of  the  international  service  when  they  shall  state  the 
absolute  necessity  of  having  the  same  at  hand  for  an  expert  investigation  or 
ocular  examination,  in  order  that  they  may  figure  in  the  action  as  corpi  delicti 
or  exhibits,  but  in  such  case  the  administration  must  retain  a  certified  copy  of 
sa id  originals  and  require  the  judge  or  court  to  return  the  same  upon  the  con- 
clusion of  the  cause. 
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If  no  relative  of  the  accused  be  known,  said  package  shall  be  kept 
sealed  in  the  possession  of  the  judge  until  there  is  a  person  to  whom 
delivery  can  be  made  according  to  the  provisions  of  this  article. 

Art.  588.  A  record  shall  be  made  of  the  opening  of  the  correspond- 
ence, in  which  shall  be  stated  all  that  may  have  occurred  thereat. 

This  record  shall  be  signed  by  the  examining  judge,  the  secretary, 
and  other  persons  present. 

Title  IX. — Bonds  and  Attachments. 

Art.  589.  If  the  sumario  should  show  indications  of  criminality 
against  any  person,  the  judge  shall  order  that  he  give  a  bond  suffi- 
cient to  secure  the  pecuniary  liabilities  which  may  finally  be  declared 
to  lie,  the  same  decree  ordering  the  attachment  of  sufficient  properties 
to  meet  such  liabilities  should  he  not  give  bond. 

The  amount  of  the  latter  shall  be  fixed  in  the  same  decree  and  can 
not.be  less  than  one-third  more  than  the  entire  probable  amount  of 
the  pecuniary  liabilities. 

Art.  590.  All  proceedings  upon  bonds  and  attachments  shall  be 
conducted  upon  a  separate  record. 

Art.  591.  The  bond  may  be  personal,  pignorative  or  mortgage. 

It  may  be  constituted  in  coin  or  in  public  securities  at  the  market 
price,  whether  the  property  of  the  accused  or  of  another  person,  and 
shall  be  deposited  in  the  institution  set  aside  for  the  purpose. 

The  stock  and  obligations  of  railroads  and  public  works,  as  well  as 
other  commercial  and  industrial  securities  whose  quotation  upon  the 
exchange  may  have  been  duly  authorized,  shall  also  be  admissible  in 
the  discretion  of  the  judge  or  court,  and  shall  be  deposited  in  the 
same  manner  as  the  former. 

Bonds  on  pledges  which  consist  of  any  other  personal  property 
shall  also  be  admissible  in  the  discretion  of  the  judge  or  court,  after 
their  appraisal,  and  shall  be  deposited,  according  to  their  class,  in  the 
manner  prescribed  in  articles  600  and  601.° 

Art.  592.  Any  Spaniard  of  good  conduct  residing  within  the  terri- 
tory of  the  jurisdiction  of  the  court  in  the  full  enjoyment  of  his  civil 
ana  political  rights,  and  who  has  paid  for  three  years  prior  thereto  a 
direct  tax  of  1(X)  pesetas  at  least  per  annum  on  real  estate  of  his  own 
ownership,  or  of  200  pesetas  by  way  of  subsidy  on  his  business,  may 
be  a  personal  bondsman. 

No  person  shall  be  admitted  as  a  bondsman  who  is  or  has  been  that 
of  another  until  the  first  bond  has  been  cancelled,  unless  he  is,  in  the 
opinion  of  the  judge  or  court,  well  known  to  be  responsible  for  both. 

When  a  personal  bond  is  declared  sufficient,  the  amount  for  which 
the  bondsman  is  to  answer  shall  also  be  fixed. 

Art.  593.  The  mortgage  bond  may  be  substituted  by  another  one 
in  cash,  public  securities  or  bonds,  and  other  movables  of  those  enu- 
merated in  article  591  in  the  following  proportion :  The  value  of  the 
property  of  the  mortgage  shall  be  double  that  in  cash  fixed  for  the 
bond,  that  of  bonds  or  securities  one-fourth  more  than  the  latter  at 

•According  to  article  533  the  provisions  of  this  and  of  the  following  articles 
up  to  article  596  apply  to  bonds  offered  to  obtain  the  temporary  liberty  of  an 
accused  person. 
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the  market  price.  If  the  substitution  should  be  made  by  any  other 
movables  given  in  pledge,  the  value  of  the  latter  must  be  douMe  that 
of  the  cash  bond. 

Art.  594.  The  property  constituting  the  mortgage  and  pignorative 
bonds  shall  be  appraised  by  two  experts  appointed  by  the  examining 
judge  or  court  taking  cognizance  or  the  cause,  and  the  titles  of  prop- 
erty relating  to  the  estates  offered  in  mortgage  shall  be  examined  by 
the  public  prosecutor  and  must  be  declared  to  be  sufficient  by  the  said 
judge  or  court  when  proper. 

Art.  595.  The  mortgage  bond  may  be  executed  by  means  of  a  pub- 
lic instrument  or  apud  actax  there  being  issued  in  the  latter  case  the 
proper  mandate  for  its  inscription  in  the  registry  of  property. 

After  the  mandate  has  been  returned  by  the  register  it  shall  be 
attached  to  the  cause. 

The  receipt  showing  the  deposit  of  the  cash  shall  also  be  attached 
thereto,  as  well  as  that  for  the  public  securities  and  other  obligations 
in  the  cases  in  which  the  bond  is  thus  constituted. 

Art.  596.  An  appeal  lies  from  the  decision  of  the  judge  classifying 
the  sufficiency  of  the  bonds. 

Art.  597.  If  upon  the  day  following  the  notification  of  the  decision 
rendered  in  accordance  with  the  provisions  of  article  589  no  bond 
should  be  furnished,  the  attachment  of  property  of  the  accused  shall 
be  proceeded  with,  he  being  requested  to  indicate  property  sufficient 
to  cover  the  amount  which  may  have  been  fixed  for  the  pecuniary 
liabilities. 

Art.  598.  If  the  accused  should  not  be  found,  the  request  shall  be 
made  of  his  wife,  children,  agent,  servants,  or  persons  found  in  his 
residence. 

If  no  one  should  be  found  therein,  or  if  the  accused  or  agent,  in  a 
proper  case,  should  not  desire  to  designate  property,  such  property  as 
is  believed  to  belong  to  the  accused  shall  be  attached,  the  order  estab- 
lished in  article  1445  of  the  law  of  civil  procedure  being  observed 
under  the  prohibition  contained  in  articles  1446  and  1447  of  the  same.0 

Art.  599.  When  they  indicate  property  and  the  sheriff  charged 
with  levying  the  attachment  should  not  consider  it  sufficient,  he  shall 
attach  furthermore  such  property  as  he  may  consider  necessary,  sub- 
ject to  the  provisions  of  the  foregoing  article. 

Art.  600.  If  the  property  attached  should  consist  of  cash,  public 
securities,  commercial  or  industrial  securities  which  are  quoted,  gold 
or  silver  jewelry,  or  precious  stones,  they  shall  be  deposited  in  the 
public  establishment  set  aside  for  the  purpose ;  other  personal  prop- 
erty shall  be  deposited  in  accordance  with  an  inventory  by  the  person 
entrusted  with  the  attachment,  with  the  resident  having  an  office  he 
may  designate. 

The  depositary  shall  sign  a  receipt,  binding  himself  to  preserve  all 
the  property  subject  to  the  orders  of  the  judge  or  court  having  cog- 
nizance of  the  cause,  or  otherwise  to  pay  the  amount  for  the  security 
of  which  the  attachment  may  have  been  made,  without  prejudice  to 
the  criminal  liability  he  may  incur. 

The  depositary  may  collect  and  preserve  in  his  possession  the  prop- 
erty attached  or  leave  it  under  his  liability  in  the  residence  of  the 
accused. 

*  See  in  Appendix  III  the  articles  referred  to. 
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Akt.  601.  If  the  property  attached  should  consist  of  live  stock, 
the  accused  shall  be  required  to  state  whether  he  wishes  the  same  sold 
or  kept  in  deposit  and  administration. 

Should  he  wish  its  sale,  the  sale  thereof  shall  be  proceeded  with  at 
public  auction  after  its  appraisal,  to  the  extent  necessary  to  cover  the 
amount  fixed,  which  shall  be  deposited  in  the  public  establishment  set 
aside  for  the  purpose. 

Should  he  choose  the  deposit  and  administration  thereof,  the  judge 
shall  appoint  a  depositary-administrator,  who  shall  receive  the  prop- 
erty under  inventory  and  shall  bind  himself  to  render  to  the  court  a 
properly  vouched  account  of  his  expenses  and  profits  upon  demand. 

Akt.  602.  The  depositary-administrator  shall  see  that  the  live  stock 
give  the  profits  pertaining  to  their  class  in  accordance  with  the  con- 
ditions ox  the  country,  and  shall  endeavor  to  preserve  and  increase 
the  same. 

Should  he  deem  it  advisable  to  sell  all  or  some  stock,  he  shall  re- 
quest the  proper  authorization  of  the  court. 

They  shall  be  sold,  even  against  the  will  of  the  accused  and  the 
opinion  of  the  depositary-administrator,  whenever  the  cost  of  admin- 
istration and  preservation  exceeds  the  profits  they  give,  unless  the 
payment  of  said  expenses  be  assured  by  the  accused  or  by  another 
person  on  his  behalf. 

Abt.  603.  When  real  property  is  attached,  the  judge  shall  decide 
whether  or  not  the  attachment  is  to  extend  to  its  fruits  and  rents. 

Akt.  601.  When  the  attachment  of  real  property  is  decreed,  a  man- 
date shall  be  issued  ordering  that  the  notice  be  entered  which  the 
mortgage  law  requires. 

Art.  605.  If  planting  fruits,  rents,  or  other  similar  property 
should  be  attached,  the  judge  may  decree,  if  he  should  deem  it  advis- 
able in  view  of  the  circumstances,  that  the  accused  continue  admin- 
istering the  same  in  person  or  through  the  person  he  may  designate, 
in  which  case  an  intervener  will  be  appointed. 

Should  the  accused  express  a  desire  not  to  administer  it  himself,  or 
if  the  judge  should  not  deem  it  advisable  to  entrust  the  administra- 
tion to  him,  a  person  to  take  charge  thereof  shall  be  appointed,  in 
which  case  the  accused  may  appoint  an  intervener  in  whom  he  has 
confidence. 

Art.  606.  The  judge  shall  determine,  under  his  liability,  whether 
the  administrator  is  to  give  bond  for  the  faithful  discharge  of  his 
duties  and  the  amount  thereof  in  a  proper  case. 

Art.  607.  The  administrator  shall  be  entitled  to  a  compensation : 

1.  Of  one  per  cent  of  the  net  proceeds  of  the  sale  of  products. 

2.  Of  five  per  cent  of  the  net  proceeds  of  the  administration  not 
arising  from  the  cause  mentioned  of  the  foregoing  paragraph. 

If  no  propertv  should  be  sold  or  there  should  oe  no  net  proceeds, 
the  judge  shall  nx  the  sum  which  the  administrator  is  to  receive,  ac- 
cording to  the  customs  of  the  town  in  which  the  administration  is 
conducted. 

Art.  608.  The  administrator  shall  inform  the  intervener  of  the 
administrative  acts  which  he  proposes  to  take,  and  if  the  latter  should 
not  consider  them  advisable  he  snail  make  the  proper  remarks. 

If  the  administrator  should  insist  in  carrying  out  the  administra- 
tive acts  to  which  the  intervener  may  have  objected,  the  latter  shall 
report  to  the  judge,  who  shall  decide  what  may  be  advisable. 
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Art.  609.  If  the  administrator  should  not  have  given  bond,  the 
intervener  shall  keep  one  of  the  keys  of  the  place  or  storehouse  in 
which  the  products  are  kept  or  in  which  the  proceeds  of  their  sale  are 
deposited,  or  the  judge  shall  take  the  measures  he  may  deem  advisable 
to  prevent  any  lo$3. 

Abt.  610.  If  the  attachment  should  be  of  pensions  or  salaries,  a 
communication  shall  be  addressed  to  the  person  who  is  to  pay  the 
same  in  order  that  he  may  retain  such  portion  thereof  as  is  prescribed 
by  article  1449  of  the  law  of  civil  procedure.* 

The  detention  shall  be  raised  as  soon  as  the  amount  ordered  secured 
has  been  covered. 

Art.  611.  If  during  the  course  of  the  action  sufficient  causes  should 
arise  to  lead  to  a  presumption  that  the  pecuniary  liabilities  which 
may  definitely  be  required  will  exceed  the  amount  previously  fixed  to 
secure  the  same,  the  bond  or  attachment  shall  be  ordered  increased  by 
a  decree  of  the  court. 

Art.  612.  An  order  shall  also  issue  requiring  the  reduction  of  the 
bond  and  the  attachment  to  a  lesser  amount  than  that  fixed,  should 
there  be  sufficient  cause  to  believe  that  the  amount  of  the  same  is 
higher  than  the  pecuniary  liabilities  which  may  definitely  be  imposed 
on  the  accused. 

Art.  613.  If  it  shall  become  necessary  to  enforce  the  pecuniary  lia- 
bilities referred  to  in  this  title,  the  provisions  prescribed  by  article 
536  shall  be  observed. 

Art.  614.  Judges  and  courts  shall  apply  the  provisions  of  the  civil 
laws  on  bonds  and  attachments  in  all  that  is  not  provided  for  in  this 
title. 

Title  X. — Civil  Liability  op  Third  Persons.* 

Art*  615.  If  during  the  course  of  the  vumario  the  existence  of  civil 
liability  of  a  third  person  is  indicated  in  accordance  with  the  re- 
spective articles  of  the  penal  code,  or  on  account  of  any  person  having 
acquired  profit  from  tne  effects  of  the  crime  without  consideration, 
the  judge,  at  the  instance  of  the  civil  plaintiff,  shall  require  a  bond  ot 
the  person  against  whom  the  liability  appears,  or  in  his  absence  he 
shall  attach,  in  accordance  with  the  provisions  of  title  IX  of  this 
book,  such  property  as  may  be  necessary. 

Art.  616.  The  person  of  whom  a  bond  is  required  or  whose  prop- 
erty is  attached  may,  during  the  course  of  the  sumario,  state  in  writ- 
ing his  reasons  for  not  being  considered  civilly  liable,  and  the  evidence 
he  can  offer  to  the  same  end. 

Art.  617.  The  judge  shall  refer  the  document  to  the  party  inter- 
ested, and  the  latter  snail  return  the  same  within  the  period  of  three 
days,  also  suggesting  the  evidence  to  be  taken  in  support  of  his  con- 
tention. 

Art.  618.  Thereupon  the  judge  shall  decree  the  taking  of  the  evi- 
dence proposed  and  shall  pass  upon  the  claims  made,  provided  that  he 

tt  See  in  Appendix  III  the  article  referred  to. 

*  Articles  17  to  19  of  the  Penal  Code  specify  what  persons  are  subsidiarily 
liable  for  the  return  of  the  thing,  the  object  of  the  crime,  the  repair  of  the  dam- 
age caused  or  Indemnity  for  losses;  and  article  126  of  the  same  sanctions  in 
every  case  the  obligation  of  restoring  the  effects  of  a  punishable  act  acquired 
without  a  good  consideration.     {See  Appendix  II.) 
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can  do  so  without  retrogression  or  prejudice  to  the  principal  object  of 
the  examination. 

Art,  619.  A  separate  record  shall  be  made  of  all  that  relates  to  the 
civil  liability  of  a  third  person  and  to  the  incidents  which  the  occupa- 
tion may  occasion,  and  at  the  proper  time  the  restitution  of  the  things 
which  may  be  in  his  possession,  but  without  in  any  manner  hindering 
or  suspending  the  course  of  the  examination. 

Art.  620.  The  provisions  of  the  foregoing  articles  shall  also  be 
observed  with  regard  to  any  claim  for  the  restitution  to  their  owner 
of  any  of  the  effects  and  instruments  of  the  crime  in  the  possession  of 
a  third  person. 

The  restitution  to  their  owner  of  the  instruments  and  objects  of  the 
crime  can  never  take  place  until  after  the  oral  trial  has  been  held, 
excepting  in  the  case  mentioned  in  article  844  of  this  law. 

Art.  621.  The  orders  made  in  these  incidents  shall  be  executed  with- 
out prejudice  to  the  parties  injured  thereby  renewing  their  claims 
at  the  oral  trial,  or  to  the  proper  civil  action,  which  they  may  other- 
wise bring. 

Title  XI. — Conclusion  op  the  Sumario  and  Dismissal  of 

Proceedings. 

Chapter  First. — Conclusion  of  the  sumario. 

Art.  622.  After  the  proceedings  decreed  at  the  instance  of  the 
court  or  of  a  party  have  been  held  by  the  examining  judge,  if  the 
latter  should  consider  the  sumario  concluded  he  shall  so  state,  trans- 
mitting the  records  of  the  proceedings  and  exhibits  to  the  court 
competent  to  take  cognizance  of  the  crime. 

If  there  be  no  private  accuser  and  the  public  prosecutor  shall 
consider  that  sufficient  elements  have  been  collected  in  the  sumario 
to  make  the  classification  of  the  acts  and  to  begin  the  proceedings  of 
the  oral  trial,  he  shall  so  inform  the  judge  of  examination  in  order 
that  the  proceedings  had  may  be  forwarded  to  the  court  of  competent 
jurisdiction  without  delay.* 

Art.  623.  In  either  case  notice  of  the  termination  of  the  sumario 
shall  be  served  upon  the  private  complainant,  if  there  be  any,  even 

°Tbe  two  following  questions,  submitted  to  the  office  of  the  fiscal  of  the 
Supreme  Court  in  1887,  bear  some  relation  to  the  provisions  of  this  chapter : 

"  In  causes  in  which  a  criminal  chamber  is  competent,  by  reason  of  the  char- 
acter of  the  persons  against  whom  the  proceedings  are  brought,  can  said 
chamber  make  orders  transmitting  the  records  to  the  fiscal,  for  him  to  request 
what  he  may  deem  proper  as  to  the  investigation? 

"  Upon  the  conclusion  of  the  proceedings  of  the  sumario  in  such  cases,  when 
they  are  conducted  by  a  judge  of  examination  by  delegation,  who  is  competent 
to  decree  the  termination  of  the  sumario?" 

The  answer  (Instruction  11  of  the  report  of  1887)  was  as  follows: 

44  With  regard  to  the  first,  there  is  no  doubt  as  to  the  power  of  the  chamber 
to  do  so. 

**  There  Is  no  reason  whatsoever  for  the  fiscal  to  abstain  from  demanding  the 
taking  of  such  steps  as  he  may  deem  pertinent,  because  in  the  conduction  of 
these  sumario 8,  as  well  as  in  that  of  all  of  them,  the  public  prosecutor  exercises 
his  supervision  in  accordance  with  law. 

"  With  regard  to  the  second,  the  power  to  declare  the  termination  of  a 
sumario  in  the  causes  referred  to  in  the  question  is  vested,  as  in  all  processes, 
in  the  examining  judge,  who,  even  though  he  shall  have  been  delegated  by  the 
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though  he  should  only  have  the  character  of  a  civil  plaintiff,  upon  the 
accused  and  upon  the  other  persons  who  may  have  incurred  civil  lia- 

audiencia  to  conduct  the  sumario,  exercises  during  the  proceedings  proper  and 
independent  functions  in  accordance  with  the  third  paragraph  of  article  303  of 
the  law  of  criminal  procedure." 

Even  though  it  shall  appear  that  an  accused  person  is  exempt  from  liability, 
the  examining  judge  can  not  abstain  from  holding  all  the  essential  proceed- 
ings of  the  sumario.  (Report  of  the  fiscal  of  the  Supreme  Court  of  September 
15,  1888,  number  12.) 

Days  upon  which  courts  and  tribunals  are  not  sitting  in  accordance  with  law 
are  legal  for  the  proceedings  of  the  sumario  provided  for  in  this  article  up  to 
article  633.  (Report  of  the  fiscal  of  the  Supreme  Court  of  September  15,  188S, 
number  IS.) 

Various  fiscales  of  audiencias  have  been  in  doubt  as  to  whether,  in  view  of 
the  spirit  of  the  law  of  criminal  procedure  and  of  the  letter  of  articles  622  and 
630,  the  judge  of  examination  or  the  audiencia,  in  their  respective  cases,  can 
declare  that  a  sumario  is  not  terminated  and  order  the  taking  of  steps  against 
the  opinion  of  the  prosecuting  officials. 

The  question  proposed  is  one  of  the  most  important  and  of  the  greatest 
difficulty  which  the  application  of  the  new  system  of  criminal  proceedings  offers. 

In  order  to  decide  it,  it  is  absolutely  necessary  to  consider  the  principle  which 
is  the  basis  for  the  reform  in  the  criminal  procedure  and  the  formal  declara- 
tions which  are  embodied  in  the  preamble  of  the  law  in  force. 

The  accusatory  principle,  which  the  new  system  embodies,  logically  leads  to 
a  decision  in  a  specific  sense.  It  is  true  that  this  principle  has  not  been  fully 
developed,  but  it  is  also  true  that  the  effects  thereof  must  be  almost  illusory,  or 
that  they  must  affect  a  question  of  such  gravity  and  importance. 

By  separating  the  functions  of  the  preliminary  investigation  from  those  per- 
taining to  the  sentencing  court;  by  intrusting  the  former  to  a  judge  under  the 
supervision  of  the  prosecuting  department,  reserving  to  tbe  latter  the  exercise 
of  the  penal  action,  on  behalf  of  the  social  interests,  the  points  of  view  are  ob- 
tained the  development  and  consequences  of  which  produce  the  resolution 
desired. 

The  letter  of  the  second  paragraph  of  article  622  of  the  Law  of  Criminal 
Procedure  contributes  to  facilitate  said  decision. 

The  language  employed  in  the  law  shows  that,  with  regard  to  the  point  in 
question,  the  prosecuting  department  is  not  in  the  same  situation  which  it  ordi- 
narily occupies  in  matters  in  which  it  takes  part. 

It  does  not  make  a  recommendation  in  such  case,  which  the  judge  or  court  to 
whom  it  is  made  is  free  to  accept  or  reject,  as  he  may  deem  proper.  No;  the 
prosecuting  department,  if  it  believes  that  the  sumario  is  terminated,  states  this 
fact,  brings  it  to  the  attention  of  the  judge  of  examination,  and  the  latter  can 
not  ignore  this  statement,  and  is  therefore  obliged  to  transmit  the  proceedings 
had  to  the  court  of  competent  jurisdiction  without  further  delay. 

Here  we  find  a  most  important  change,  which  shows  one  of  the  most  notable 
effects  of  the  reform  of  the  system  of  procedure. 

The  examining  judge  may,  in  accordance  with  the  first  paragraph  of  the  said 
article  622,  declare  the  sumario  terminated.  Thereupon  the  prosecuting  depart- 
ment shall  examine  the  judicial  decision  before  the  audiencia,  and  shall  state 
whether  or  not  he  agrees  thereto. 

But  this  right  of  the  examining  judge,  subject  afterwards  to  the  decision  of 
the  prosecuting  department,  is  also  vested  in  absolute  terms  in  the  said 
department. 

When  the  fiscal,  by  the  means  of  the  supervision  which  the  law  grants  him 
in  the  conduction  of  sumarios,  is  of  the  opinion  that  the  ends  have  been  attained 
which  article  299  of  the  law  of  criminal  procedure  requires  for  these  proceed- 
ings, and  shall  consider  that  sufficient  elements  have  been  collected  in  the 
sumario  to  make  the  classification  of  the  acts  and  enter  upon  the  proceedings  of 
the  oral  trial,  he  has  the  right  to  state  this  fact  in  order  that  the  sumario  may 
be  declared  terminated. 

In  this  point,  as  well  as  in  all  which  constitutes  the  essence,  so  to  say,  of  the 
functions  intrusted  to  the  prosecuting  department,  neither  the  judge  of  exam- 
ination nor  the  court  which  is  afterwards  to  pronounce  sentence  can  pass  upon 
his  conduct. 

The  fiscal  conscientiously  observing  the  legal  provisions,  absolutely  independ- 
ent of  judges  and  courts,  examines,  considers,  and  decides  what  he  may  consider 
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bility,  summoning  them  to  appear  before  the  proper  audiencia  within 
the  period  of  ten  days,  or  sixty  days  if  the  summons  should  be  to 

proper  in  a  matter;  and  as  he  can  not  be  affected  by  anything  altering  his 
judgment  with  regard  to  the  classification  which  he  makes  of  the  punishable 
acts,  neither  can  he,  with  better  reason,  subject  his  opinion  and  adjust  his 
conduct  to  the  judgment  or  decision  of  a  person  who,  whatever  high  functions 
he  may  discharge,  does  not  have  the  delicate  and  high  mission  of  exercising  the 
public  action  on  behalf  of  the  social  interests,  the  defense  of  which  is  primarily 
Intrusted  to  him. 

Does  the  foregoing  signify  that  courts  must  invariably  follow  the  opinion  of 
the  fiscal?  Not  at  all,  because  it  is  necessary  to  distinguish  between  those 
points  where  the  prosecuting  department  decides  with  a  statement  of  his 
opinion,  and  those  in  which  manifesting  his  opinion,  the  court  is  vested  with 
the  full  power  required  for  a  proper  administration  of  justice. 

Difficulty  may  be  encountered  in  distinguishing  between  these  two  points,  but 
It  can  be  surmounted  by  considering  the  special  mission  of  the  prosecuting 
department,  which  is  not  and  can  not  be  confounded  with  that  of  the  courts. 

When  the  question  is  to  determine  whether  the  penal  action  is  sufficiently 
prepared  and  whether  or  not  it  is  to  be  exercised,  and  a  proper  action  instituted, 
then,  in  either  case,  the  prosecuting  department  shall  independently,  but  under 
its  own  liability,  act  as  it  may  deem  proper,  and  does  not  limit  itself  to  pro- 
posing, but  to  deciding,  unless  there  shall  be  a  private  accuser  of  a  different 
opinion,  in  which  case  the  court  may  and  must  decide  with  full  powers. 

A  logical  and  unavoidable  consequence  of  the  foregoing  is  that  the  judge  of 
examination  must  follow  the  judgment  of  the  fiscal  with  regard  to  declaring 
the  termination  of  the  sumario. 

The  second  part  of  the  question  remains,  that  is  to  say,  that  relating  to  article 
630  of  the  aforesaid  law  of  criminal  procedure. 

In  order  to  decide  it,  it  is  necessary  to  apply  all  that  has  been  said  with 
regard  to  the  accusatory  principle  and  the  spirit  of  the  reform  of  the  procedure, 
as  well  as  all  that  relates  to  the  special  functions  of  the  prosecuting  department 
as  the  representative  of  the  public  action. 

It  appears  hereupon  that  audiencias  or  criminal  chambers  are  under  the 
obligation,  like  judges  of  examination,  to  declare  a  sumario  terminated,  if  the 
prosecuting  department  so  requests,  and  there  is  no  private  accuser  opposiug  it. 

In  arriving  at  this  point  of  the  question  it  is  necessary  to  consider  two  special 
circumstances  which  may  affect  it. 

The  first  consists  in  that  the  law  does  not  give  him  this  power,  as  in  speaking 
of  the  judge  of  examination  the  latter  may,  in  accordance  with  the  first  para- 
graph of  article  622,  declare  the  sumario  terminated,  and  transmit  It  to  the 
sentencing  court. 

The  second  results  from  the  different  language  used  by  said  law  in  the  second 
paragraph  of  article  622  and  that  of  630. 

According  to  the  letter  of  the  former,  and  even  without  other  considerations, 
the  judge  is  obliged  to  decide  in  accordance  with  what  the  fiscal  reports  or 
states. 

But  according  to  article  630  the  court  is  not  subjected  in  an  express  and 
final  manner  to  the  opinion  of  the  fiscal. 

If  the  first  circumstance  deserves  attention  it  must  be  considered  in  favor  of 
the  decision  indicated,  because  if  the  judge  of  examination  can  order  the  termi- 
nation of  a  sumario  at  his  own  instance,  and  this,  notwithstanding,  must  sub- 
ject himself  to  the  opinion  of  the  fiscal,  there  is  greater  reason  for  the  court, 
which  can  not  exercise  this  power  at  his  own  instance,  to  follow  his  judgment. 

The  second  circumstance  the  undersigned  believes  can  not  deserve  so  much 
importance  as  to  discover  in  the  law  an  inconsistency  in  Its  spirit. 

It  is  true  that  article  630  says  only  that  the  court  shall  render  a  decision 
affirming  or  revoking  that  of  the  judge  of  examination  relating  to  the  termina- 
tion of  the  sumario.  But  this  does  not  signify  that  the  court,  in  contravention 
of  the  reasons  stated,  can  act  contrary  to  the  judgment  of  the  fiscal. 

The  prosecuting  department  may  have  requested  the  affirmation  or  revocation 
of  the  decision  mentioned,  and  therefore  the  court,  according  to  the  letter  of 
article  630,  may  affirm  or  revoke  It  (Report  of  the  fiscal  of  the  Supreme  Court 
of  September  15,  1883,  No.  25.) 

The  opinion  of  the  same  office,  as  contained  in  the  report  of  September  15, 
1884,  is  less  decisive  and  even  contradictory,  according  to  which  the  determina- 
tion of  the  conclusion  of  the  sumario  pertains  to  the  judge  "  under  the  most 
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appear  before  the  Supreme  Court.  At  the  same  time  it  shall  be  com- 
municated to  the  puolic  prosecutor  if  the  cause  involves  a  crime  in 
which  he  should  intervene  by  reason  of  his  office/* 

complete  liberty  of  judgment  within  the  law,  for  a  reason  which  renders  the 
alleging  of  any  other  useless,  because  the  judge  is  the  only  one  responsible  for 
the  decree,"  and  "  the  power  of  the  prosecuting  official  is  limited  to  enforcing 
this  liability  at  the  proper  time  and  in  a  proper  case,  if  he  deems  that  it  lies." 

It  is  the  duty  of  the  court  to  decide  whether  a  dismissal  of  the  proceedings 
or  the  opening  of  the  oral  trial  should  take  place,  in  case  the  public  prosecutor 
and  the  private  accuser  are  of  different  opinions.  (Circular  of  the  office  of  the 
fiscal  of  the  Supreme  Court  of  November  19,  188S.) 

In  the  seventh  instruction  which  accompanies  the  report  of  1886,  it  is  recom- 
mended that  the  flscales  observe  the  twenty-fifth  instruction  above  cited,  adding : 
"  taking  care  to  protest  whenever  a  decree  of  this  character  is  revoked  against 
their  opinion." 

After  a  sumario  has  been  transmitted  to  the  audiencia,  all  orders  issuing  in 
any  matters  which  are  a  part  thereof  must  be  communicated  to  the  public 
prosecutor,  no  distinction  being  made  between  orders  which  do  and  those 
which  do  not  affect  the  accusation.  (Report  of  the  fiscal  of  the  Supreme  Court 
of  September  15,  1888,  No.  85.) 

If  an  accused  person  be  declared  in  default  without  any  utterance  as  to  the 
termination  of  the  sumario,  the  audiencia  of  Madrid  in  its  decision  (of  July  4, 
1883)  stated  as  follows: 

"  Considering  that  in  accordance  with  the  provisions  of  article  840  of  the  law 
of  criminal  procedure,  when,  as  in  the  present  case,  the  cause  has  reached  the 
sumario  stage,  after  the  proper  proceedings  have  been  had,  the  sumario  must 
be  declared  terminated  and  the  steps  provided  for  by  article  622  of  the  said  law 
must  be  taken,  all  without  prejudice  to  the  declaration  of  default  prescribed  in 
article  899,  and  shall  declare  the  sumario  terminated." 

•  There  have  arisen  doubts  in  the  compliance  of  article  623  of  this  law  as  to 
whether  accused  persons  who  must  be  summoned  for  appearance  before  the 
proper  audiencia  within  a  specific  period  should  be  required  to  appoint  a 
solicitor  and  an  attorney  to  represent  and  defend  them.  The  law,  no  doubt 
supposing  that  as  in  accordance  with  article  118  this  demand  must  be  made 
in  every  case  in  which  it  might  produce  legal  effects,  has  not  made  a  similar 
specification  in  other  articles.  But  as  it  may  occur  that  the  demand  was  not 
made,  or  that  the  solicitor  and  attorney  designated,  residing  in  the  seat  of  the 
court  of  examination,  are  not  empowered  to  discharge  their  duties  In  the  town 
where  the  trial  is  to  be  held,  it  would  always  be  advisable  that  at  the  pro- 
ceedings mentioned  in  article  623  a  new  demand  be  made  of  the  accused,  ex- 
cepting only  when,  the  demand  having  been  made  in  accordance  with  article 
118,  they  should  have  absolutely  renounced  the  right  to  appoint  counsel.  And 
even  in  such  case  the  exercise  of  this  renounced  right  must  be  respected,  what- 
ever be  the  stage  of  the  action  that,  without  embarrassing  its  progress  and 
regular  course,  the  accused  designate  solicitors  and  attorneys  who  shall  be  ad- 
mitted without  prejudice  to  considering  as  valid  and  in  force  all  that  may  have 
been  done  on  motion  of  the  counsel  assigned  them  by  the  court,  by  reason  of 
their  not  having  availed  themselves  of  their  right  at  the  proper  time.  (Circular 
of  the  Chief  Justice  of  the  Supreme  Court  of  June  H,  1888.) 

Must  the  prosecuting  official  be  heard  by  the  competent  superior  court  before 
a  decision  is  rendered  affirming  or  revoking  that  of  the  lower  court  declaring 
the  act  which  gave  rise  to  the  sumario  to  be  a  misdemeanor? 

"  Undoubtedly  the  prosecuting  official  must  be  heard  before  the  decision  re- 
ferred to  is  rendered. 

"It  makes  no  difference  that  articles  624  and  625  of  the  law  of  criminal 
procedure,  which  treat  hereof,  are  silent  as  to  the  intervention  which  In  order 
to  render  a  decision  the  prosecuting  official  must  have,  because  it  is  essential 
and  even  rudimentary  that  in  all  causes  involving  acts  which  have  the  char- 
acter of  public  crimes,  the  said  prosecuting  department  be  a  party,  and  it  is 
Impossible  not  to  consider  the  same,  when  an  important  decision  is  to  be 
rendered  fixing  the  juridical  character  of  the  matter. 

"  If  against  all  that  is  rational  and  logical,  the  unusual  case  should  occur 
of  a  court  believing  the  contrary,  it  would  be  absolutely  necessary  to  avail 
one's  self  of  the  legal  remedies,  in  order  that  it  shall  never  be  considered  that 
the  prosecuting  department  neglects  or  abandons  what  constitutes  one  of  its 
most  sacred  duties."    (Report  cited  of  1888,  No.  86.) 
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Art.  624.  If  the  examining  judge  should  consider  the  act  which 
gave  rise  to  the  sumario  a  misdemeanor,  he  shall  order  the  orocess 
to  be  forwarded  to  the  municipal  judge,  submitting  the  order  thereon 
for  consultation  to  the  competent  superior  tribunal. 

Art.  625.  As  soon  as  the  order  becomes  final  by  reason  of  the  ap- 
proval thereof  by  said  superior  court,  or  on  account  of  the  non- 
admission  of  the  appeal  for  annulment  of  judgment  which  in  a  proper 
case  may  have  been  interposed,  the  parties  shall  be  summoned  to 
appear  within  a  period  oi  five  days  before  the  municipal  judge  to 
whom  the  cognizance  thereof  pertains. 

After  the  record  of  the  proceedings  has  been  received  by  the  mu- 
nicipal judge,  the  action  shall  proceed  in  accordance  with  the  provi- 
sions of  Book  VI  of  this  law. 

Abt.  626.  With  the  exception  of  the  cases  provided  for  in  the  two 
foregoing  articles,  the  court  receiving  the  record  of  the  proceedings 
and  exhibits  shall  order  them  forwarded  to  the  Ponente  for  such 
period  as  may  be  lacking  to  make  up  the  period  of  the  summons,  first 
opening  the  packages  and  other  closed  and  sealed  parcels  which  the 
judge  of  examination  mav  have  forwarded. 

The  secretary  shall  make  a  record  of  the  opening,  in  which  he  shall 
state  the  condition  in  which  they  were  found. 

Art.  627.  Upon  the  expiration  of  such  period  they  shall  be  referred 
for  examination  for  anotner  period  not  less  than  three  nor  more  than 
ten  days,  according  to  the  volume  of  the  process,  to  the  public  prose- 
cutor, if  the  cause  involve  a  crime  in  which  he  should  intervene,  and 
afterwards  to  the  solicitor  of  the  complainant  should  he  have  entered 
an  appearance. 

If  tne  cause  should  exceed  one  thousand  folios  the  period  may  be 
extended,  but  such  extension  can  never  exceed  a  similar  period. 

Upon  the  return  thereof  a  document  shall  be  attached  consenting 
to  the  order  of  the  inferior  court  declaring  the  termination  of  the 
sumario,  or  requesting  the  taking  of  new  steps. 

Art.  628.  Upon  the  return  of  the  cause,  or  after  it  has  been  recov- 
ered from  the  possession  of  the  person  who  last  received  it,  it  shall  be 
referred  immediately  for  three  days  to  the  Ponente  with  the  docu- 
ments presented. 

Art.  629.  The  court,  in  ordering  the  delivery  of  the  case,  shall  order 
what  it  may  deem  proper  so  that  the  fiscal  or  the  complainant,  in  a 
proper  case,  may  examine  the  correspondence,  books,  papers,  and 
other  exhibits  without  danger  of  altering  their  condition. 

Art.  630.  Upon  the  expiration  of  the  period  mentioned  in  article 
628  the  court  shall  render  a  decision  affirming  or  reversing  the  decree 
of  the  examining  judge.0 

Art.  631.  If  such  decree  should  be  reversed  an  order  shall  issue 
returning  the  proceeding  to  the  judge  who  may  have  transmitted 
the  same,  stating  the  measures  to  oe  taken. 

Such  exhibits  shall  also  be  returned  which  the  court  may  consider 
necessary  for  the  taking  of  the  new  steps. 

Art.  632.  If  the  decree  declaring  the  termination  of  the  sumario  be 
affirmed,  an  order  shall  issue  for  the  cause  to  be  brought  before  the 

*  In  the  opinion  of  the  office  of  the  fiscal  of  the  supreme  court,  the  court  can 
decree  the  revocation  of  the  order  terminating  the  sumario  and  the  taking  of 
such  additional  steps  determined  by  the  same,  even  though  the  opinion  of  the 
fiscal  should  be  in  favor  of  the  confirmation  of  the  orde*  (Report  of  the  fiscal 
of  the  Supreme  Court  of  September  15,  1884,  £**  question.) 

See  notes  to  article  622. 
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court  for  hearing  with  a  citation  of  the  public  prosecutor  if  he  takes 
part  in  the  cause,  and  of  the  solicitor  of  the  private  complainant,  if 
there  be  any.* 

Art.  683.  The  court  shall  decide  within  three  days  after  the  hear- 
ing, ordering  the  beginning  of  the  oral  trial  or  dismissing  the  case. 

Chapter  II. — Dismissal  of  proceedings. 

Art.  634.  The  dismissal  of  proceedings  may  be  absolute  or  provi- 
sional, total  or  partial. 

If  the  dismissal  of  proceedings  be  partial,  the  institution  of  the 
oral  trial  with  regard  to  the  accused  whom  it  may  not  favor  shall  be 
ordered. 

If  it  be  total,  the  cause  and  exhibits  whose  owner  is  unknown  shall 
be  ordered  filed  after  the  taking  of  the  steps  necessary  for  the  execu- 
tion of  what  may  have  been  ordered. 

Art.  635.  The  exhibits  whose  owner  is  known  shall  continue  to  be 
retained,  if  a  third  person  so  requests,  until  the  civil  action  which  it  is 
intended  to  bring  has  been  decided. 

In  such  case,  if  the  court  should  consent  to  the  detention,  it  shall  fix 
a  period  within  which  proof  shall  be  adduced  of  the  institution  of  the 
action. 

a  The  doubt  which  has  arisen  as  to  whether  the  dismissal  of  proceedings  should 
be  requested  in  the  petition  referred  to  in  article  627  or  verbally  at  the  hearing 
mentioned  in  this  article  has  been  decided  to  the  effect  that  the  termination  of 
the  proceedings  shall  be  moved  by  a  request  for  a  final  or  temporary  dismissal  of 
proceedings  at  the  hearing  referred  to  in  this  and  the  following-  article,  the 
record  of  the  motion  for  dismissal  being  embodied  in  the  record  or  minute  of 
the  hearing  which  may  be  made,  in  order  that  the  provisions  of  articles  642 
and  644  may  be  complied  with  in  each  respective  case.  (Circular  of  the  presid- 
ing judge  of  the  supreme  court  of  July  l\,  1883.) 

The  public  prosecutor  must  be  present  at  the  hearing  provided  for  in  this 
article  and  move  the  dismissal  or  the  opening  of  the  oral  trial ;  but  he  must  not 
confine  himself  to  a  protest  by  reason  of  his  motion  requesting  new  proceedings 
not  having  been  granted. 

"  The  independence  of  the  public  prosecutor,  the  extent  of  the  powers  which 
the  law  grants  him  for  a  better  discharge  of  his  difficult  duties  never  grant 
authority  to  a  prosecuting  official  not  to  respect  the  decisions  of  a  court,  and 
even  rebel  against  them,  attempting  to  enforce  his  opinions  at  any  cost,  no 
matter  how  well  founded  they  may  be."  (Circular  of  the  office  of  the  fiscal  of 
the  supreme  court  of  November  2,  188S.) 

The  oral  trial  should  not  be  opened  unless  there  be  sufficient  reasons  to  charge 
a  person  as  the  principal,  accomplice,  or  accessory  of  a  crime,  unless  there 
should  be  probability  that  these  reasons  will  necessarily  appear  from  the  evi- 
dence which  must  be  requested  taken  in  such  case,  but  after  an  oral  trial  has 
been  begun  it  is  absolutely  necessary  that  it  be  continued  according  to  the  legal 
procedure,  and  closed  by  the  sentence  which  may  be  considered  just.  (State- 
ment of  the  fiscal  of  the  supreme  court  of  September  15,  1883,  No.  29.) 

In  accordance  herewith  the  supreme  court  declared,  in  a  decision  of  June  30, 
1884,  that,  m  order  that  the  oral  trial  may  be  opened  in  any  cause,  it  is  neces- 
sary that  there  be  a  person  against  whom  to  proceed  as  author,  accomplice,  or 
accessory  to  the  crime  which  is  being  prosecuted,  which  determination  is  made 
at  the  proceedings  of  the  respective  sumario. 

For  the  opening  of  the  trial  it  is  essential  that  there  be  a  person  indicted,  and 
if  there  be  no  warrant  of  prosecution  the  trial  can  not  be  opened.  (Decision  of 
December  19,  1884.) 

The  dismissal  of  proceedings  must  be  moved  orally  at  the  hearing  referred  to 
in  this  article,  which  must  be  held  without  publicity  and  without  the  presnece 
of  the  accused,  but  with  the  attendance  of  those  who  have  a  right  and  even  the 
duty  to  attend  (the  public  prosecutor  when  one  takes  part  in  the  cause,  and 
the  solicitor  of  the  private  complainant  if  there  be  any).  (Statement  of  the 
fiscal  of  the  supreme  court  of  September  15,  1883,  numbers  28  and  30,  and  8th 
instruction  of  the  report  of  1886.) 
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Upon  the  expiration  of  the  period  fixed  according  to  the  provisions 
of  the  foregoing  paragraph,  without  proof  of  the  exercise  of  a  civil 
action  having  been  adduced,  or  if  no  one  should  have  requested  that 
the  retention  of  the  exhibits  continue,  they  shall  be  returned  to  their 
owners. 

The  person  in  possession  of  the  thing  at  the  time  the  judge  of 
examination  seized  the  same  shall  be  considered  the  owner. 

Abt.  636.  An  appeal  for  annulment  of  judgment  only  shall  lie 
from  decrees  of  dismissal.0 

Abt.  637.  An  absolute  dismissal  of  proceedings  shall  lie : 

1.  Where  there  are  no  reasonable  indications  of  the  perpetration  of 
the  act  which  may  have  given  rise  to  tike  institution  or  the  cause. 

2.  When  the  act  does  not  constitute  a  crime. 

3.  When  the  jjersons  accused  appear  to  be  exempt  from  criminal 
liability  as  principals,  accessories,  or  accomplices.6 

*  According  to  the  doctrine  laid  down  by  the  second  chamber  of  the  Supreme 
Court  in  its  decisions  of  November  29,  1884,  and  other  subsequent  ones,  as  an 
appeal  for  annulment  of  judgment  must  be  based  upon  the  adjudging  portion  of 
the  decisions  against  which  it  is  allowed,  it  can  not  be  extended  to  those  which 
the  law  attributes  exclusively  to  the  examining  judge,  and  in  a  proper  case  to 
the  superior  court,  as  are  those  which  relate  to  the  consideration  of  the  merits 
adduced  by  the  sumario  to  indict  or  not  the  person  against  whom  it  is  directed, 
against  which  decisions  the  law  grants  remedies  which  if  not  utilized  make  the 
decree  of  the  termination  of  the  sumario  final  and  definite  with  regard  to  the 
proceedings  had  to  that  time,  and  reversible  only  with  regard  to  its  adjudging 
portion;  that  is  to  say,  with  reference  to  the  opening  of  the  trial,  which  can 
not  be  proceeded  with  without  a  prior  declaration  of  prosecution,  a  guaranty 
which  is  necessary  to  prevent  that  any  accused  person  be  at  the  mercy  of  his 
accuser  and  tried,  even  though  he  be  manifestly  innocent. 

Thus  an  appeal  for  annulment  of  judgment  is  not  sufficient  to  cause  the  pros- 
ecution of  a  sumario  which  has  been  terminated  nor  to  order  a  trial  without 
a  presumed  criminal,  to  which  the  reversal  of  a  decree  of  absolute  dismissal 
rendered  without  a  previous  declaration  of  prosecution  and  an  order  for  the 
opening  of  a  trial  would  be  equivalent,  the  only  legal  terms  to  which  the  deci- 
sion of  said  chamber  can  be  limited  in  such  case.  {Decision  of  February  28, 
1886.) 

According  to  various  decisions  of  the  Supreme  Court,  in  accordance  with  the 
principles  which  are  the  bases  of  the  law  of  criminal  procedure  in  force,"  the 
trial  can  not  be  instituted  after  a  final  declaration  of  the  termination  of  a 
sumario  in  which  there  is  no  indicted  person,  because  the  regularity  and  order 
of  the  former  and  the  preparation  thereof  require  a  determination  of  the  person 
against  whom  it  must  be  directed,  in  the  absence  of  which  the  dismissal  of  the 
proceedings  must  subsist,  being  the  only  resolution  proper  when  there  is  no 
occasion  for  the  opening  of  a  trial.     (Decision  of  November  19,  1885.) 

b  When  it  shall  appear  from  the  sumario  that  a  crime  has  been  committed, 
but  the  indications  of  the  criminality  which  gave  rise  to  the  institution  of  pro- 
ceedings against  a  person  shall  have  disappeared  completely,  a  provisional  dis- 
missal thereof  shall  lie.  (Report  of  the  fiscal  of  the  supreme  court  of  Septem- 
ber 15,  1883,  No.  81.) 

See  the  60th  instruction  of  the  office  of  the  fiscal  of  the  Supreme  Court  of 
September  15,  1883,  in  the  note  to  art.  794. 

After  a  sumario  has  been  instituted  at  the  instance  of  the  court  for  a  crime 
which  can  be  prosecuted  at  the  instance  of  a  party  only,  an  absolute  dismissal 
is  not  proper,  but  a  declaration  that  the  proceedings  have  been  wrongfully 
brought.  (Report  of  the  fiscal  of  the  Supreme  Court  of  September  15,  1888, 
No.  82.) 

In  what  cases  does  an  absolute  dismissal  of  proceedings  lie,  treating  of  ac- 
cused persons  who  may  appear  exempt  from  criminal  liability? 

If  the  exemption  from  liability  is  conclusively  shown  by  the  sumario,  there 
is  no  reason  for  the  holding  of  the  oral  trial,  and  consequently  an  absolute  dis- 
missal is  proper.  But  if  there  is  some  doubt  as  to  such  exemption,  because 
there  are  only  indications  thereof  during  the  examination,  it  is  advisable  to 
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Art.  636.  In  the  first  and  second  cases  of  the  preceding  article,  in 
decreeing  the  dismissal,  a  declaration  may  be  made  that  the  institu- 
tion of  the  cause  does  not  prejudice  the  reputation  of  the  accused. 

At  the  instance  of  the  accused,  the  right  may  also  be  reserved  him 
to  prosecute  the  complainant  for  calumny. 

request  the  institution  of  the  oral  trial,  and  according  to  the  result  of  the  evi- 
dence, and  making  use  of  the  right  granted  by  articles  732  and  653  and  650  of 
the  said  law,  the  acquittal  of  the  accused  may  be  secured  when  their  exemp- 
tion from  liability  shall  have  been  confirmed  at  the  trial.  (Report  of  the  fiscal 
of  the  Supreme  Court  of  September  15,  1883,  No.  39.) 

The  same  office,  in  a  circular  of  October  10,  1887,  issued  the  following  rules : 

"1.  They  shall  move  (the  flscales)  the  dismissal  in  accordance  with  numbers 
1  and  2  of  article  637  of  the  law  of  criminal  procedure,  whenever  the  sumario 
shall  clearly  show  that  it  Is  proper,  and  otherwise  they  shall  request  the  open- 
ing of  the  oral  trial  and  shall  formulate  their  conclusions  in  an  accusatory 
sense,  or  at  least  in  an  alternative  form  permitting  the  prosecution  of  the  trial, 
without  prejudice  to  their  modification  after  the  evidence  has  been  heard. 

"  2.  In  order  to  move  the  dismissal  in  accordance  with  No.  3  of  the  said  arti- 
cle 637,  it  shall  be  indispensable  that  the  exemption  shall  be  established  in  the 
sumario  in  a  conclusive  manner;  but  otherwise  they  shall  request  the  opening 
of  the  trial,  taking  into  consideration  the  provisions  of  the  preceding  rule. 

"3.  If,  the  public  prosecutor  having  requested  the  dismissal,  the  trial  shall 
have  been  begun  at  the  request  of  the  private  accuser,  the  flscales  shall  formu- 
late their  conclusions  in  the  manner  they  may  deem  just,  without  prejudice  to 
the  right  granted  them  by  article  732  of  the  said  law." 

In  causes  against  persons  over  nine  and  under  fifteen  years  of  age,  should  the 
dismissal  be  requested  when  the  proceedings  of  the  sumario  offer  sufficient 
grounds  to  consider  the  liability,  or  is  it  indispensable  to  await  the  oral  trial 
to  request  and  obtain  such  declaration? 

The  foregoing  question  having  been  propounded  by  an  audiencia,  the  office  of 
the  fiscal,  in  its  instructions  attached  to  its  report  of  1886,  answered  the  same, 
referring  to  number  38  of  the  year  1883,  according  to  which  "the  question  is 
answered,  taking  into  consideration  the  provisions  of  articles  637,  640,  and  641 
of  the  law,  and  adding : 

"  If  the  exemption  from  liability  is  established  conclusively  by  the  sumario, 
there  is  no  reason  for  the  opening  of  the  oral  trial,  and,  consequently,  an  abso- 
lute dismissal  is  proper.  But  if  there  is  any  doubt  as  to  such  exemption,  be- 
cause indications  thereof  only  appear  at  the  investigation,  it  is  advisable  to 
request  the  opening  of  the  oral  trial,  and  according  to  the  result  of  the  evidence, 
and  making  use  of  the  right  granted  by  article  732,  in  connection  with  articles 
653  and  650  of  the  said  law,  the  acquittal  of  the  accused  whose  exemption  may 
have  been  confirmed  by  the  trial  may  be  procured." 

The  doubt  has  also  arisen  with  regard  to  the  application  of  this  article  as  to 
when  the  death  of  the  accused  occurs,  or  any  other  similar  act  by  which  the 
penal  action  is  extinguished,  what  form  must  be  employed  to  close  the  proceed- 
ings during  the  sumario  or  oral  trial.  In  the  opinion  of  the  said  office  (instruc- 
tion 10  of  1886)  there  is  no  conclusive  precept  in  the  law  with  regard  to  the 
cases  in  question;  but  by  analogy  it  appears  that  in  such  cases  the  prosecuting 
officials  must  move  a  dismissal,  and  as  a  consequence  the  filing  of  the  cause.  If 
the  act  should  take  place  during  the  sumario,  the  public  prosecutor  must  move 
that  it  be  declared  closed,  in  order  that  after  its  transmission  to  the  audiencia, 
the  latter  may  make  the  motion  above  mentioned. 

In  connection  with  the  application  of  the  same  article,  the  Supreme  Court  de- 
clared, in  a  decision  of  April  16,  1885,  that  the  law  of  criminal  procedure  does 
not  authorize  appeals  for  annulment  of  judgment  from  decrees  of  absolute  dis- 
missal for  the  sole  purpose  of  converting  an  absolute  dismissal  into  a  provi- 
sional one,  because  in  order  to  decree  the  latter  the  knowledge  of  special  data 
and  ground  is  necessary  which  are  not  apparent  simply  from  the  character  and 
nature  of  the  acts  the  subject-matter  of  the  proceedings,  and  which  the  higher 
court  can  not  have  in  any  other  manner;  and  in  another  decision  of  June  80, 
1886,  as  the  Supreme  Court  has  repeatedly  declared,  when  there  is  no  indicted 
person,  an  appeal  for  annulment  does  not  lie  from  decrees  of  absolute  dismissal, 
because  it  is  absolutely  necessary  that  there  be  an  indicted  person  in  order  to 
begin  and  Institute  the  oral  trial,  to  whom  the  declarations  and  decisions  ren- 
dered in  the  same  may  make  reference,  and  that  an  appeal  for  annulment  of 
judgment  does  not  lie  from  decrees  of  absolute  dismissal  based  upon  this  reason. 
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The  court  may  also  at  its  own  instance  order  proceedings  brought 
against  the  complainant,  in  accordance  with  the  provisions  of  the 
penal  code.0 

Abt.  639.  In  the  second  case  of  article  637,  if  it  should  appear  that 
the  act  constitutes  a  misdemeanor,  an  order  shall  issue  to  transmit  the 
cause  to  the  municipal  judge  competent  to  conduct  the  proper  action. 

Abt.  640.  In  the  third  case  of  article  637  the  dismissal  of  proceed- 
ings shall  be  confined  to  the  principals,  accomplices  or  accessories  who 
conclusively  appear  exempt  from  criminal  liability,  the  cause  being 
continued  with  regard  to  those  not  included  in  such  condition.  The 
provisions  of  article  638  are  applicable  to  the  accused  who  are  de- 
clared exempt  from  liability. 

Art.  641.  A  provisional  dismissal  of  proceedings  shall  lie: 

1.  When  the  commission  of  the  crime  which  mav  have  given  rise  to 
the  institution  of  the  cause  is  not  duly  established:. 

2.  If  it  shall  appear  from  the  sumario  that  a  crime  has  been  com- 
mitted, and  there  are  not  sufficient  grounds  to  accuse  one  or  more 
specific  persons  as  principals,  accomplices,  or  accessories.6 

Art.  642.  When  the  public  prosecutor  shall  request  the  dismissal  of 
proceedings  in  accordance  with  the  provisions  of  articles  637  and  641 
and  no  private  complainant  should  have  appeared  in  the  cause  to  sus- 
tain the  accusation,  the  court  may  order  that  the  motion  of  the  public 
prosecutor  be  communicated  to  the  persons  interested  in  the  exercise 
of  the  criminal  action,  in  order  that  within  a  reasonable  period  which 
shall  be  given  them  they  may  appear  to  defend  their  action,  should 
they  consider  it  advisable. 

Should  they  not  appear  within  the  period  fixed  the  court  shall  order 
the  dismissal  requested  by  the  public  prosecutor.0 

Art.  643.  When  in  the  case  referred  to  in  the  foregoing  article  the 
whereabouts  of  the  persons  interested  in  the  exercise  of  the  criminal 
action  should  be  unknown,  they  shall  be  called  by  edicts,  which  shall 
be  affixed  at  the  doors  of  the  court  and  published  in  the  newspapers  of 
the  locality  or  in  those  of  the  capital  of  the  province,  and  they  may 
also  be  published  in  the  Gaceta  of  the  capital  of  the  island. 

•The  last  paragraph  of  article  336  of  the  penal  code  In  force  in  Cuba  and 
Porto  Rico  is  as  follows:  "The  latter  (the  court)  shall  order  proceedings  insti- 
tuted against  the  denouncer  and  accuser  provided  always  that  from  the  papers 
in  the  case  there  should  appear  sufficient  grounds  for  commencing  such  pro- 
ceeding." 

*  See  the  notes  to  article  632  with  regard  to  the  opening  of  the  oral  trial  and 
the  notes  to  article  637,  which  are  applicable  in  part  to  this  article. 

e  Can  a  court,  which,  in  accordance  with  article  642  of  the  law  of  criminal 
procedure,  may  have  ordered  that  the  motion  to  dismiss  of  the  public  prosecutor 
be  communicated  to  the  persons  interested  in  the  exercise  of  the  penal  action,  in 
order  that  they  may  appear  to  defend  their  action  within  the  reasonable  period 
allowed  them,  if  they  consider  it  proper,  furthermore  order  that  the  cause  be 
transmitted  to  the  fiscal  of  the  higher  court  for  a  decision  as  to  whether  or  not 
the  accusation  should  be  sustained,  as  authorized  by  article  614  of  said  law? 

The  doubt  which  a  fiscal  has  had  upon  this  point,  this  office  believes  is  not  well 
founded,  because  as  the  question  relative  to  a  dismissal  of  proceedings  which 
renders  the  institution  of  a  trial  impossible  is  of  such  gravity,  and  as  the  court 
is  not  at  liberty  to  order  such  trial  against  the  opinion  of  the  prosecutor,  the 
law  has  considered  it  advisable  to  grant  the  two  means  which  the  said  articles 
allow,  in  order  that  the  dismissal  may  be  ordered  with  the  greatest  possible 
guaranties  of  certainty. 

This  office  is  of  the  opinion  that  compliance  with  both  provisions  can  not  offer 
the  slightest  difficulty  In  view  of  the  spirit  or  letter  of  either.  (Report  of  the 
office  of  the  fiscal  of  the  Supreme  Court  of  September  15, 1883,  No.  3S.) 
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Upon  the  expiration  of  the  period  of  the  summons  without  the 
appearance  of  the  persons  interested,  the  proceedings  shall  be  as  pre- 
scribed in  the  foregoing  article. 

Art.  644.  When  tne  court  considers  the  motion  of  the  public  prose- 
cutor relating  to  the  dismissal  of  proceedings  not  well  taken,  and 
there  should  be  no  private  complainant  to  prosecute  the  action,  before 
consenting  to  the  dismissal  it  may  decide  that  the  cause  be  transmitted 
to  the  -fiscal  of  the  proper  territorial  audiencia  if  the  action  is  being 
held  before  a  criminal  audiencia,  or  to  the  Supreme  Court  if  held 
before  a  territorial  audiencia,  in  order  that,  with  a  knowledge  of  a 
result  thereof,  either  official  may  decide  whether  the  accusation  shall 
or  shall  not  be  prosecuted.  The  fiscal  consulted  shall  inform  the  court 
making  the  request  of  his  decision  and  return  the  cause.0    . 

Art.  645.  If  a  private  complainant  shall  appear  to  prosecute  the 
action,  or  if  the  public  prosecutor  be  of  the  opmion  that  the  institu- 
tion of  the  oral  trial  is  proper,  the  court  may  nevertheless  decree  the 
dismissal  referred  to  in  number  2  of  article  637  if  it  deems  it  proper. 

In  any  other  case  it  can  not  avoid  the  holding  of  the  trial.6 

Title  XII. — General  Provisions  Relating  to  the  Foregoing  Titles. 

Art.  646.  In  addition  to  the  certificates  of  the  progress  of  the 
causes  which  an  examining  judge  is  obliged  to  direct  to  the  fiscal  of 
the  respective  audiencia,  he  must  also  transmit  to  him  a  special  cer- 
tified transcript  of  all  orders  or  decrees  from  which  an  appeal  lies, 
or  which  relate  to  expert  proceedings,  or  of  investigation  which  are 
of  interest  to  him  in  the  exercise  of  his  rights  as  an  accusing  party, 
when  he  can  not  notify  him  thereof  directly,  without  thereby  staying 

°  The  office  of  the  fiscal  of  the  Supreme  Court  having  been  asked  whether  the 
provisions  of  this  article  can  be  applied  by  analogy  to  the  case  where  the  fiscal 
may  have  requested  the  revocation  of  the  decree  of  the  conclusion  of  a  sumario, 
and  that  the  cause  be  returned  to  the  examining  judge  in  order  that  new  meas- 
ures be  taken,  and  that  the  warrant  of  prosecution  issue  which  was  not  issued 
at  the  proper  time;  if  the  chamber  denies  the  motion  of  the  public  prosecutor 
it  confirms  the  decree  of  the  termination  of  the  sumario  and  summons  for  the 
hearing  required  by  article  632  of  the  law  of  criminal  procedure,  said  office 
replied : 

"  In  answering  the  foregoing  question,  propounded  by  the  fiscal  of  the 
audiencia  of  Bnrgos  and  relating  to  articles  622  and  630,  this  office  is  of  the 
opinion,  in  accordance  with  the  statements  contained  in  its  report  to  the  Gov- 
ernment of  His  Majesty  of  September  15,  1883  (instruction  number  25),  that 
audlencias  can  not  revoke  nor  confirm  the  decrees  in  question  in  contravention  of 
the  opinion  of  the  public  prosecutor ;  but  should  they  do  so,  incorrectly  interpret- 
ing the  opinion  of  this  office,  the  provisions  of  article  630  of  the  law  of  procedure, 
the  public  prosecutor  has  no  other  remedy  except  to  protest  against  such  decree, 
and  he  must  be  present  at  the  hearing  mentioned  in  article  632  and  Interpose  the 
proper  remedies  against  the  decision  rendered  thereafter.  The  provisions  of 
article  644  can  not  be  applied  to  these  dissensions,  because  the  precepts  of  the 
same  relate  concretely  to  a  different  case,  and  it  would  not  be  legal  to  give  them 
a  greater  scope  than  was  the  intention  of  the  legislator." 

(See  notes  to  articles  622,  630,  and  642.) 

*  Whenever  there  is  in  a  cause  a  party  disposed  to  continue  the  criminal 
action,  the  respective  court  can  only  decree  an  absolute  dismissal,  in  accordance 
with  the  provisions  of  article  645  of  the  law  of  criminal  procedure,  in  connection 
with  number  2  of  article  637,  when  the  act  involved  does  not  constitute  a  crime. 
(Decision  of  June  5,  1884.) 

An  absolute  dismissal  does  not  lie  when  there  is  an  accusing  paicy  disposed  to 
prosecute  his  action,  and  when  the  act  presents  the  characteristics  of  crime. 
(Decisions  of  July  11  ant  October  H,  1887.) 
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the  holding  of  such  proceedings,  unless  the  right  to  intervene  therein 
has  been  previously  reserved  to  the  fiscal  and  no  prejudice  will  be 
caused  by  the  suspension. 

Art.  647.  The  period  within  which  to  appeal  for  bl  fiscal  who  is  not 
at  the  same  place  as  the  examining  judge  shall  begin  from  the  day 
following  that  on  which  he  receives  the  certified  transcript  of  the 
appealable  order  or  decree.  The  appeal  shall  be  interposed  in  writing 
addressed  to  the  judge  with  a  respectful  communication. 

In  any  case  the  examining  judge  shall  acknowledge  receipt  of  cer- 
tificates of  this  character  upon  the  very  day  he  receives  them.0 

Art.  648.  The  fi&cales  shall  keep  a  register  in  which  to  enter  reports 
of  the  institution  of  causes  which  they  may  receive,  the  statements  of 
the  more  important  progresses  transmitted  to  them  by  examining 
judges,  especially  those  mentioned  in  article  646,  and  the  answers 
which  they  on  their  hand  make  thereto,  or  the  appeals  which  they  may 
interpose. 

Book  Third.— THE  ORAL  TRIAL. 

Title  First. — Classification  of  the  Crime. 

Art.  649.  When  the  oral  trial  is  ordered  begun,  the  cause  shall  be 
referred  to  the  prosecuting  official,  or  to  the  private  accuser,  if  it 
involve  a  crime  which  can  not  be  prosecuted  at  the  instance  of  the 
Government,  in  order  that  within  a  period  of  five  days  they  may 
classify  the  acts  in  writing.  Thereupon  all  the  proceedings  in  the 
action  shall  be  made  public.5 

Art.  650.  The  written  classification  shall  be  confined  to  the  deter- 
mination in  explicit  and  numbered  conclusions: 

1.  Of  the  punishable  acts  which  may  result  from  the  mmario. 

2.  Of  the  legal  classification  of  the  said  acts,  determining  the  crime 
which  they  constitute. 

•  In  order  that  the  public  prosecutor  may  exercise  the  supervision  charged  upon 
him  by  the  Law  of  Criminal  Procedure  in  the  formation  of  sumarios,  the  exam- 
ining judge  is  obliged  not  only  to  give  the  data  and  transcripts  which  the  said 
law  established,  but  he  must  in  addition  transmit  to  the  fiscal  of  the  audiencia 
the  special  certificates  prescribed  by  article  646  of  the  said  law. 

Article  647  of  the  same  adds  that  the  period  within  which  a  fiscal  must  appeal 
who  is  not  at  the  same  place  as  the  examining  judge  shall  begin  to  run  from 
the  day  following  that  on  which  he  receives  the  transcript  of  the  appealable 
order  or  decree. 

In  accordance  herewith,  as  article  222  of  the  law  above  mentioned  prescribes 
that  an  appeal  can  not  be  interposed  until  a  petition  for  a  rehearing  has  been 
filed,  the  doubt  has  arisen  as  to  whether  the  fiscal ,  in  order  to  appeal,  as  he  can 
do  in  accordance  with  article  637,  is  required  first  to  file  a  petition  for  a 
rehearing. 

This  olHce  acknowledges  that  this  doubt  can  arise;  but  it  is  of  the  opinion 
that,  In  view  of  the  letter  of  article  647,  the  fiscal  is  not  obliged  to  conform  to 
the  provisions  of  article  222. 

It  is  advisable,  furthermore,  to  remember  when  relations  between  the  fiscales 
of  audiencias  and  examining  judges  are  involved,  that  the  former,  although  not 
of  the  same  service  as  the  latter,  by  reason  of  the  supervising  duties  which  they 
exercise  over  the  acts  of  the  latter  and  by  reason  of  their  rank,  are  to  a  certain 
degree  their  superiors,  and  it  does  not  appear  proper  that  they  should  petition 
said  judges  for  a  rehearing  of  their  acts  as  any  other  party  intervening  in  the 
sumario.  (Report  of  the  fiscal  of  the  Supreme  Court  of  September  15,  1883 , 
number  84.) 

*  See  notes  to  articles  622  and  623. 
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3.  The  participation  therein  of  the  person  or  persons  accused, 
should  there  be  more  than  one. 

4.  The  facts  appearing  from  the  sumario  constituting  extenuating 
or  aggravating  circumstances  of  the  crime  or  which  exempt  from 
criminal  liability. 

5.  The  penalties  which  the  person  or  persons  accused  may  have 
incurred  by  reason  of  their  respective  participation  in  the  crime. 

The  private  accuser,  in  a  proper  case,  and  the  public  prosecutor 
when  they  bring  a  civil  action,  shall  state  in  addition : 

1.  The  sum  at  which  they  estimate  the  losses  and  damages  caused 
by  the  crime,  or  the  thing  which  is  to  be  restored. 

2.  The  person  or  persons  who  appear  liable  for  the  losses  and  dam- 
ages or  the  restitution  of  the  thing,  and  the  act  by  virtue  of  which 
they  may  have  contracted  this- liability.0 

Art.  651.  After  the  prosecuting  official  has  returned  the  cause,  it 
shall  be  referred  for  a  like  period  for  the  same  ptirpose  to  the  private 
accuser,  if  there  be  one,  who  shall  submit  the  written  classification 
subscribed  by  his  attorney  and  solicitor  in  the  manner  previously 
indicated. 

Should  there  be  a  civil  plaintiff,  the  cause  shall  be  referred  to  him 
upon  its  return  by  the  private  accuser  or  public  prosecutor,  in  order 
that,  in  his  turn,  within  a  similar  period  to  that  fixed  in  the  foregoing 
articles  and  with  identical  formalities  he  may  present  numberea  con- 
clusions upon  the  last  two  points  of  the  foregoing  article. 

Art.  652.  Thereupon  the  cause  shall  be  referred  to  the  accused  and 
to  the  third  persons  civilly  liable,  in  order  that,  within  a  similar 
period  and  in  their  order,  they  may  state  also  by  numbered  conclu- 
sions correlative  to  those  of  the  classification  which  refers  to  them, 
whether  or  not  they  agree  to  each  one,  or  otherwise  state  the  points  of 
divergence. 

For  this  purpose  they  shall  be  assigned  an  attorney  and  solictor, 
should  they  not  have  any. 

Art.  653.  The  parties  may  submit  on  each  of  the  points  which  are 
to  be  the  subject-matter  of  the  classification  two  or  more  conclusions 
in  alternative  form,  in  order  that  if  the  propriety  of  the  first  is  not 
established  by  the  action,  any  of  the  others  may  be  considered  in  the 
sentence. 

Art.  654.  The  court  in  ordering  that  the  cause  be  referred  to  the 
parties  in  compliance  with  the  provisions  of  the  preceding  articles, 

*  "  Prosecuting  officials  would  not  comply  with  their  duties  if,  when  present- 
ing the  written  classification  to  which  the  article  we  annotate  refers,  they 
should  not  state  in  the  fifth  conclusion  in  the  explicit  manner  required  the  pen- 
alties which  the  person  or  persons  accused  may  have  incurred  by  reason  of 
their  respective  participation  in  the  crime. 

"  It  is  not  sufficient,  therefore,  that  it  be  stated  that  the  penalty  incurred  is 
such  and  in  what  degree;  it  is  necessary  to  state  the  amount  or  duration  of  the 
same  as  it  is  considered  is  required  by  the  participation  of  the  accused  and  the 
circumstances  of  the  act."  {Report  of  the  fiscal  of  the  Supreme  Court  of  Sep- 
tember 15,  1888,  No.  37,  and  circular  of  November  15,  of  the  same  year.) 

Prosecuting  officials  may  avail  themselves  of  the  right  to  submit  alternative 
conclusions  without  the  provisions  of  the  third  rule  of  article  142  being  an 
obstacle  thereto,  but  the  use  of  this  right  should  be  as  restricted  as  possible, 
especially  in  the  case  of  article  732.  (Report  of  the  fiscal  of  the  Supreme  Court 
of  September  15,  1883,  No.  40.) 

V^fter  evidence  has  been  taken  at  the  oral  trial  the  public  and  private  accusers 
may  modify  their  original  classification,  and  the  court  may  propose  another 
classification  to  the  parties,  according  to  articles  732  and  733. 
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shall  prescribe  what  it  may  deem  proper,  in  order  that  the  latter  may 
examine  the  correspondence,  books,  papers^  and  other  exhibits,  with- 
out danger  of  any  alteration  in  their  condition. 

Abt.  655.  If  the  penalty  requested  by  the  accusing  parties  be  of  a 
correctional  character,  after  counsel  for  the  accused  have  acted  upon 
the  transcript  of  the  classification,  he  may  state  his  absolute  con- 
formity with  that  containing  the  most  serious  classification,  should 
there  be  more  than  one,  and  with  the  penalty  requested,  the  counsel 
for  the  defendant  stating  furthermore  if,  this  notwithstanding,  he 
considers  the  continuation  of  the  trial  necessary. 

Should  he  not  consider  it  necessary,  the  court,  after  the  ratifica- 
tion of  the  accused,  shall,  without  further  proceedings,  issue  the 
proper  sentence,  according  to  the  classification  mutually  accepted, 
and  can  not  impose  a  higher  penalty  than  that  called  for. 

If  such  penalty  should  not  be  according  to  said  classification,  but 
a  higher  one,  the  court  shall  order  the  continuation  of  the  trial. 

The  trial  shall  also  be  proceeded  with  if  there  be  more  than  one 
accused  person  and  all  should  not  express  such  agreement. 

If  the  person  or  persons  accused  should  disagree  only  with  regard 
to  the  civil  liability,  the  trial  shall  be  confined  to  the  proof  and  dis- 
cussion of  the  points  relating  to  such  liability.0 

•  The  fiscal  of  the  Supreme  Court,  in  the  report  to  which  we  have  made  refer- 
ence, of  September  15,  1883,  No.  41,  decides  in  a  negative  sense  the  doubt 
raised  as  to  whether,  if  the  accusing  parties  shall  have  requested  a  correctional 
penalty,  the  accused  could  be  required  to  state  his  agreement  thereto  Imme- 
diately. 

The  question  as  to  whether  if  counsel  for  the  accused  having  stated  his  con- 
formity with  the  penalty  requested  and  not  consider  it  necessary  to  continue 
the  trial,  the  accused  refusing  to  ratifiy  said  Instrument,  his  attorney  and  solic- 
itor may  continue  to  defend  and  represent  him,  has  been  decided  in  a  contrary 
manner,  there  being  no  necessity  to  appeal  to  other  solicitors  and  attorneys, 
whose  appointment  is  not  authorized  by  law  in  such  case. 

The  doubt  has  arisen  as  to  whether,  when  counsel  for  the  accused  having 
stated  his  agreement  with  the  penalty  requested  and  the  attorney  should  have 
stated  that  he  did  not  consider  the  continuation  of  the  trial  necessary,  but  if 
the  accused  should  ratify  said  instrument,  the  cause  should  be  returned  to  the 
counsel  of  said  accused  person  in  order  that  he  might  submit  the  evidence 
which  he  may  consider  advisable  for  the  defense.  In  the  opinion  of  the  fiscal 
of  the  Supreme  Court,  this  can  not  be  done,  because  the  law  does  not  allow  it 
in  such  case,  and  he  is  of  opinion  furthermore  that  the  accused  can  not  com- 
plain of  no  defense  thereby. 

The  court  has  not  the  power  to  ignore  the  classification  mutually  accepted, 
and  to  continue  the  trial  because  such  classification  contains  an  error. 

Finally,  the  said  fiscal,  in  the  document  in  reference,  on  the  occasion  of 
doubts  having  arisen  as  to  whether  in  case  the  trial  should  be  continued  be- 
cause all  the  accused  do  not  state  their  agreement  with  the  penalty  requested. 
the  one  who  shall  have  agreed  thereto  may  be  sentenced  according  to  his  said 
agreement,  or  in  accordance  with  the  results  of  the  trial,  together  with  the 
other  persons  accused,  makes  the  following  statements : 

"As  soon  as  the  trial  is  continued  it  is  not  necessary  to  remember  the  agree- 
ment of  some  and  the  disagreement  of  others.  All  of  the  persons  accused  must 
be  the  subject  of  one  and  the  same  sentence  which  is  to  be  decided  upon  accord- 
ing to  the  evidence  adduced,  and,  consequently,  he  who  previously  agreed  to 
suffer  a  specific  correctional  penalty  must  now  adhere  to  the  results  of  the 
action,  being  affected,  therefore,  by  the  evidence  submitted,  either  on  his  own 
or  on  motion  of  the  other  accused,  or  of  the  contending  parties." 

The  ratification  of  the  accused  to  the  petition  which  in  accordance  with  the 
penalty  requested  his  counsel  may  have  presented,  must  be  made  before  the 
audiencia.  (Report  of  the  fiscal  of  the  Supreme  Court  of  September  15t  1883, 
No.  39.) 
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Ast.  666.  The  prosecuting  officials  and  the  parties  shall  state  in 
their  respective  written  classifications  the  evidence  which  they  intend 

See  the  Report  of  the  Fiscal  of  the  Supreme  Court  of  1884,  and  the  notes  to 
articls  742  and  795. 

When  there  are  several  accused  persons  in  one  proceeding,  and  some  do  and 
others  do  not  agree  with  the  accusation,  the  proceedings  must  continue  with 
regard  to  all.  (Report  of  the  fiscal  of  the  Supreme  Court  of  September  1 6, 
1884,  sixth  question.) 

It  appearing  that  the  prosecuting  official  in  his  findings  classified  the  acts 
involved  as  constituting  the  crime  of  discharging  firearms,  and  requested  the 
imposition  of  a  penalty  of  one  year  eight  months  and  twenty-one  days  of  cor- 
rectional imprisonment  upon  the  author;  that  the  defense  agreed  to  said  find- 
ings, adding  that  it  did  not  consider  the  continuation  of  the  trial  necessary,  the 
accused  ratifying  this  statement;  that  the  criminal  audiencia,  believing  that  a 
higher  penalty  than  that  requested  by  the  prosecuting  official  might  be  proper, 
it  ordered  the  continuation  of  the  trial,  during  which,  upon  being  questioned  by 
the  presiding  judge,  the  accused  confessed  to  being  guilty  of  the  crimes  of  dis- 
charge of  firearms  and  assault  and  battery ;  that  the  motion  of  the  defense  to 
discontinue  the  trial  being  denied,  said  prosecuting  official  modified  his  findiugs 
to  the  effect  that  the  acts  deserved  to  be  qualified  as  the  double  crime  of  the 
discharge  o/  a  firearm  and  assault  and  battery,  requesting  the  imposition  of  a 
penalty  of  forty  months  of  correctional  imprisonment  upon  the  accused;  and, 
finally,  that  the  said  audiencia  passed  sentence  by  which,  considering  the  exist* 
ence  of  the  said  crimes  of  discharge  of  firearms  and  assault  and  battery,  it 
condemned  the  accused  to  three  years'  correctional  imprisonment,  an  appeal 
for  annulment  of  judgment  for  breach  of  form  lies  in  accordance  with  subdi- 
vision 3  of  article  912  of  the  law  of  criminal  procedure,  because  the  continua- 
tion of  the  trial  in  contravention  of  the  provision  of  article  655  of  the  said  law 
places  the  sentence  appealed  from  in  the  case  prescribed  in  the  same  number 
and  article,  because  the  punishment  inflicted  therein  was  for  a  more  serious 
crime  than  that  which  was  the  subject  of  the  accusation.  (Decision  of  Jan- 
uary 24,  1884-) 

A  decision  which  orders  the  continuation  of  the  trial  after  the  accused  and 
his  counsel  have  agreed  to  the  correctional  penalty  requested  by  the  accusation, 
in  classifying  and  imposing  a  higher  penalty,  punishes  a  more  serious  crime 
than  that  which  was  the  subject  of  the  accusation,  even  though  the  prosecuting 
official  shall  modify  his  findings  during  the  action,  and  therefore  an  appeal  for 
annulment  of  judgment  from  said  decision  lies  in  accordance  with  subdivision 
3  of  article  912  by  reason  of  the  violation  of  articles  655  and  694  of  the  law  of 
criminal  procedure.     (Decision  of  January  24, 1884*) 

The  sentencing  tribunal  wrongfully  interprets  article  655  of  the  law  of  crim- 
inal procedure  when  it  orders  the  continuation  of  the  trial  notwithstanding  the 
agreement  of  the  counsel  of  the  accused  ratified  by  the  latter,  with  the  penalty 
of  a  correctional  character  requested  by  the  prosecuting  official,  and  notwith- 
standing such  penalty  being  the  proper  one  according  to  the  classification 
accepted  by  both  parties.     (Decision  of  March  12,  1884.) 

After  the  continuation  of  the  oral  and  public  trial  has  been  ordered  by  the 
sentencing  chamber  in  accordance  with  the  provisions  of  the  4th  paragraph  of 
article  655  of  the  law  of  criminal  procedure,  to  which  decree  the  parties  agreed, 
and  the  prosecuting  officials  having  modified  their  conclusions  in  their  classifica- 
tion, a  sentence  which  conforms  to  these  conditions,  already  definite  according 
to  law,  decides  all  points  which  have  been  the  subject-matter  of  the  accusation 
and  of  the  defense.     (Decision  of  October  IS,  1884.) 

When  the  court  makes  use  of  the  power  granted  it  by  article  733,  and  the 
correctional  penalty  requested  is  not  proper,  according  to  the  classification 
accepted,  even  though  the  accused  and  his  counsel  consent  thereto,  the  sentence 
may  impose  another  one  conforming  to  law,  the  continuation  of  the  trial  being 
first  ordered.     (Decision  of  December  15,  1884.) 

When  the  public  prosecutor,  in  his  written  classification,  charged  the  accused 
with  the  crime  of  theft  of  4,805  pesetas  and,  nevertheless,  requested,  with 
manifest  error,  that  he  be  declared  included  in  the  second  case  of  article  547  of 
the  Penal  Code  and  that  a  penalty  of  six  months'  arrest  be  imposed,  while  the 
proper  penalty,  according  to  said  classification,  would  be  that  determined  In  the 
third  rule  of  the  said  article,  which  is  a  higher  one,  and  for  which  reason  the 
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to  introduce,  presenting  the  list  of  experts  and  witnesses  who  are  to 
testify  at  their  instance. 

In  the  lists  of  experts  and  witnesses  shall  be  stated  their  names  and 
surnames,  their  nicknames,  if  known  thereby,  and  their  domicile  or 
residence,  the  party  presenting  the  same  stating  furthermore  whether 
the  experts  or  witnesses  are  to  be  cited  judicially  or  whether  he  agrees 
to  cause  their  appearance.0 

court,  in  accordance  with  the  prescriptions  of  the  third  paragraph  of  article 
655  of  the  Law  of  Criminal  Procedure,  ordered  the  continuation  of  the  oral 
trial,  and  availed  itself  of  the  privilege  granted  it  by  article  733  of  said  law, 
the  protest  made  by  the  public  prosecutor  at  the  time  of  the  oral  trial  that 
such  trial  was  improper,  because  his  classification  having  been  accepted  by  the 
accused,  sentence  should  have  been  pronounced  without  further  proceedings 
and  without  the  imposition  of  a  penalty  higher  than  that  requested,  as  pre- 
scribed by  the  said  article  655,  in  addition  to  being  extemporaneous,  because 
the  decree  was  agreed  to  in  which  the  audiencia  considering  that,  according  to 
said  classification,  a  higher  penalty  should  be  imposed,  it  ordered  the  continua- 
tion of  the  trial  in  accordance  with  the  same  article,  which  can  not  annul  the 
effects  of  the  accusation  made  by  said  prosecutor.  (Decision  of  December  15, 
1884.) 

When  two  different  acts  are  being  prosecuted  in  a  cause  which  have  been 
committed  by  two  different  persons,  one  of  whom  agreed  to  the  correctional 
penalty  requested  by  the  public  prosecutor  in  his  written  conclusions,  and  as 
said  prosecutor  requested  the  penalty  of  prisidn  mayor  for  the  other  accused, 
the  chamber  ordered  the  continuation  of  the  trial  with  regard  to  the  latter 
wihout  citing  the  former  as  an  accused  person,  because  the  trial  could  not  con- 
tinue with  regard  to  him,  as  he  had  agreed  to  the  correctional  penalty.  By 
virtue  hereof  the  chamber,  In  rendering  the  sentence  appealed  from,  did  not 
act  in  contravention  of  the  provisions  of  the  fourth  case  of  article  055  of  the 
said  law,  nor  did  it  commit  in  any  of  the  breaches  of  form  in  the  trial  referred 
to  in  the  second  case  of  article  911.     (Decision  of  June  26,  1885.) 

•  Neither  by  the  article  which  we  annotate  nor  by  article  659  nor,  on  the 
other  hand,  in  accordance  with  the  provisions  of  article  708  shall  prosecuting 
officials  or  the  parties  be  required  to  state  in  their  respective  written  classifica- 
tions the  specific  questions  which  they  will  later  put  to  the  parties  and  wit- 
nesses. (Report  of  the  fiscal  of  the  Supreme  Court  of  September  15,  1883, 
*o.  42.) 

In  accordance  with  the  foregoing,  the  Supreme  Court  declared  In  a  decision 
of  October  10,  1883.  reversing  and  annulling  a  decision  of  the  audiencia  of 
Jfitiva,  that  the  testimony  of  witnesses  proposed  in  the  conclusions  and  accom- 
panying the  lists  of  the  witnesses  to  be  examined  is  opportune  and  proper,  and 
is  admissible  therefore  even  though  the  questions  to  be  put  to  the  witnesses 
presented  are  not  clearly  and  fully  set  forth,  because  the  presiding  judge  of  the 
court  will  not  permit  the  witness  to  answer  questions  or  cross-questions  of  a 
captious,  suggestive,  or  impertinent  character  at  the  trial,  In  accordance  with 
the  power  granted  said  court  by  article  708  of  the  law. 

The  same  court  has  decided,  among  other  decisions,  by  those  of  May  19, 
October  16,  December  15,  and  June  28,  1883,  January  28  and  February  5,  1884, 
that  the  confession  of  the  accused  forms  part  of  the  measures  of  the  sumario 
established  by  the  law  of  criminal  procedure  for  the  proof  of  crimes  and  the 
ascertainment  of  the  delinquents,  nnd  as  the  sumario  is  nothing  but  a  prepara- 
tion for  the  oral  trial  at  which  all  the  facts  are  to  be  elucidated  and  all  ques- 
tions arising  In  the  cause  are  to  be  discussed,  the  said  confession  of  the  accused 
can  not  but  figure  in  said  trial  as  an  element  of  proof. 

The  evidence  to  be  submitted  at  the  oral  trial  must  be  stated  In  the  written 
classification,  according  to  a  decision  of  January  18.  1SS4. 

With  regard  to  public  officials  whose  appointment  is  left  to  the  initiative  of 
the  court  and  who  discharge  their  duties  under  the  immediate  orders  of  the 
same,  the  designation  by  their  names  and  surnames  and  the  indications  of  their 
domiciles  strictly  in  accordance  with  the  provision  of  the  second  paragraph  of 
article  656  of  the  said  law  is  not  necessary,  because  the  court  may  designate 
and  cite  them  without  such  requisites.    (Decision  of  April  15,  1885.) 

The  refusal  of  the  court  to  receive  some  evidence  consisting  In  the  examina- 
tion of  a  witness  and  requested  by  the  defense  at  the  oral  and  public  trial,  does 
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Aht.  657.  Each  party  shall  present  as  many  copies  of  the  lists  of 
experts  and  witnesses  as  there  are  other  parties  who  have  entered  an 
appearance  in  the  cause,  to  each  of  whom  one  of  said  copies  shall  be 
delivered  on  the  day  of  presentation. 

The  original  lists  shall  be  attached  to  the  cause. 

The  parties  may  also  request  that  such  evidence  be  taken  at  once, 
which  for  any  reason  whatsoever  they  may  fear  can  not  be  taken  at 
the  oral  trial,  or  which  may  cause  its  suspension. 

Art.  658.  After  the  written  classifications  have  been  presented  or 
the  cause  recovered  from  the  possession  of  the  person  having  it,  after 
the  termination  of  the  period  mentioned  in  article  649,  the  court  shall 
issue  a  decree  declaring  the  classification  to  have  been  made,  ordering 
that  it  be  referred  to  the  ponente  for  three  days  for  the  examination 
of  the  evidence  submitted. 

Art.  659.  After  the  cause  has  been  returned  by  the  ponente,  the 
court  shall  examine  the  evidence  submitted  and  shall  immediately 
make  an  order  admitting  that  which  it  considers  pertinent  and  reject- 
ing the  rest. 

In  order  to  reject  the  evidence  submitted  by  the  private  accuser,  the 
opinion  of  the  prosecuting  official  must  be  heard,  should  one  take  part 
in  the  cause. 

There  shall  be  no  remedy  whatsoever  against  that  portion  of  the 
decree  admitting  evidence  or  ordering  such  evidence  to  be  taken  as  is 
included  under  the  provisions  of  the  third  paragraph  of  article  657. 

An  appeal  for  annulment  of  judgment  lies  from  that  part  of  the 
decree  rejecting  or  refusing  to  take  evidence,  if  said  appeal  is  pre- 
pared at  the  proper  time  with  the  corresponding  protest 

In  the  same  decree  the  court  shall  fix  the  day  upon  which  the  pro- 
ceedings of  the  oral  trial  are  to  begin,  taking  into  consideration  the 
priority  of  the  causes  and  the  time  which  may  be  necessary  for  the 
citation  and  appearance  of  the  experts  and  witnesses.0 

not  establish  the  breach  of  procedure  referred  to  in  subdivision  1  of  article 
911  of  the  law  of  criminal  procedure  when  it  has  not  been  requested  oppor- 
tunely and  formally  or  when  the  witness  whose  examination  is  requested  was 
not  included  in  the  list  duly  presented  in  accordnnce  with  the  provisions  of 
articles  656  and  728,  nor  is  it  included  in  the  cases  mentioned  in  subdvision  3 
of  article  729  of  the  said  law.     (Decision  of  April  17, 188$.) 

An  interrogatory  presented  after  the  provisions  of  article  659  of  the  law 
have  been  complied  with  is  not  admissible^  (Decision  of  July  7,  1884.) 

a  The  office  of  the  fiscal  of  the  supreme  court,  in  the  twelfth  instruction  of  the 
report  of  1880,  answers  a  question  as  to  whether  in  view  of  the  provisions  of  this 
article  and  of  article  475  of  the  Penal  Code,  in  actions  for  contumely  against  an 
authority,  the  evidence  submitted  as  to  the  truth  of  the  libellous  or  calumnious 
statements  should  be  admitted  or  rejected,  as  follows : 

"Article  475  of  the  Penal  Code  prescribes  that  a  person  charged  with  acts  of 
contumely  will  not  be  allowed  to  furnish  evidence  tending  to  prove  the  truth 
of  his  imputations,  unless  they  shall  have  been  directed  against  public  employees 
about  matters  concerning  the  performance  of  their  duties;  and  the  Jurispru- 
dence established  by  the  second  chamber  of  the  Supreme  Court  has  sanctioned 
the  doctrine  that  the  provisions  of  article  475  with  regard  to  a  public  employee 
not  exercising  any  authority,  can  have  no  legal  effect  when  the  acts  of  contumely 
have  been  directed  against  an  official  who  assumes  the  character  of  an  authority, 
and  therefore  they  may  constitute  the  crime  of  outrage." 

According  to  a  statement  of  the  Supreme  Court,  the  fact  of  the  chamber  ad- 
mitting as  expert  evidence  that  furnished  by  persons  who  are  not  experts,  in 
the  appraisal  of  stolen  goods,  who  appraised  them  at  the  oral  trial  without 
having  seen  them,  constituted  a  violation  of  the  essential  forms  of  the  action, 
included  in  numbers  1  and  2  of  article  911,  because  in  addition  to  said  pro- 
ceeding being  improper,  it  deprives  the  defense  of  the  appellant  of  the  right  of 
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Art.  660.  The  court  shall  order  the  issue  of  the  letters  rogatory  or 
mandates  necessary  for  the  citation  of  the  experts  or  witnesses  which 
the  party  may  have  designated  for  this  purpose. 

The  letters  rogatory  or  mandates  shall  be  transmitted  ex  officio  for 
execution,  unless  the  party  shall  request  that  they  be  delivered  to  him. 

In  such  case  a  period  shall  be  fixed  within  which  he  shall  return 
them  duly  executed. 

Art.  661.  The  citation  of  experts  and  witnesses  shall  be  made  in 
the  manner  prescribed  in  title  VII  of  the  first  book. 

Experts  and  witnesses  cited  who  shall  not  appear  without  alleging 
a  legitimate  cause  preventing  them  from  so  doing,  shall  incur  the  fine 
prescribed  in  subdivision  5  of  article  175. 

If,  upon  being  cited  the  second  time,  they  should  fail  to  appear, 
they  shall  be  tried  for  the  crime  of  refusing  assistance,  defined  in  the 
code,  with  regard  to  experts  and  witnesses. 

Art.  662.  The  parties  may  challenge  the  experts  mentioned  in  the 
lists  for  any  of  the  causes  indicated  in  article  468. 

The  challenge  shall  be  interposed  within  three  days  following  the 
delivery  to  the  challenging  party  of  the  list  containing  the  name  of 
the  party  challenged. 

After  the  written  challenge  has  been  interposed,  it  shall  be  referred 
for  a  similar  period  to  the  party  intending  to  avail  himself  of  the 
services  of  the  expert  challenged. 

Upon  the  expiration  of  the  period  and  after  the  record  has  been 
returned  or  recovered,  evidence  shall  be  heard  thereon  for  six  days, 
during  which  each  of  the  parties  shall  take  such  steps  as  he  may 
consider  advisable. 

After  the  period  for  the  taking  of  evidence  has  expired,  a  day  shall 
be  set  for  the  hearing  which  the  parties  and  their  counsel  may  attend, 
and  the  court  shall  decide  the  issue  within  the  legal  period. 

There  shall  be  no  remedy  whatsoever  against  this  ruling. 

Art.  663.  An  expert  who  is  not  challenged  during  the  period  fixed 
in  the  foregoing  article  can  not  be  challenged  thereafter,  unless  he 
shall  subsequently  incur  any  of  the  causes  for  challenge. 

Art.  664.  The  court  shall  also  order  that  the  accuse^  who  may  be 
imprisoned  be  conducted  at  once  to  the  prison  of  the  town  where  the 
action  is  to  be  continued,  citing  them  therefor,  as  well  as  those  who 
may  be  enjoying  temporary  liberty,  for  appearance  on  the'  day  the 
court  may  fix ;  it  shall  also  order  that  the  decree  be  served  upon  the 
bondsmen  or  owners  of  the  property  given  in  bond,  the  necessary  let- 
ters rogatory  and  mandates  being  issued  for  this  purpose.0 

taking  part  In  the  said  evidence  and  of  making  such  remarks  as  he  might 
consider  proper. 

In  decisions  of  December  10,  1883,  and  April  19,  1884,  the  said  court  estab- 
lished that  evidence  tending  to  prove  the  acts  of  contumely  attributed  to  a 
governor  of  a  province,  in  the  exercise  of  his  functions,  is  admissible,  and  thnt  a 
court  rejecting  the  same  is  included  in  the  provisions  of  number  1  of  article  911. 

•  If  an  accused  person,  enjoying  temporary  liberty,  notwithstanding  his  hav- 
ing been  cited  in  accordance  with  the  provisions  of  article  664  of  the  law  of 
criminal  procedure,  shall  not  appear  on  the  day  fixed  by  the  court  on  which  the 
oral  trial  is  to  begin,  what  measures  shall  be  taken  with  regard  to  him? 

To  this  question,  which  a  fiscal  addressed  to  this  bureau,  may  be  found  an 
answer  in  articles  835  et  seq.  of  the  said  law. 

In  accordance  with  the  provisions  of  the  third  case  of  said  article  835,  and  the 
prescriptions  of  article  836,  as  soon  as  an  accused  person  is  in  such  case,  requi- 
sitions must  be  issued  for  his  call  and  search,  being  directed  preferably  to  the 
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The  lack  of  the  citation  mentioned  in  the  foregoing  paragraph  shall 
be  a  cause  for  annulment,  if  the  party  not  cited  should  fail  to  appear 
at  the  trial. 

Am.  665.  If  upon  the  presentation  of  the  written  classifications 
and  upon  the  examination  of  the  evidence  submitted,  the  presiding 
judge  of  the  audiencia  or  criminal  chamber  should  consider  it  neces- 
sary to  establish  a  section  in  a  specific  place  for  the  holding  of  the 
trial,  he  shall  so  order,  informing  the  Colonial  Department  thereof. 

TlTLB  II. — PRELIMINARY   EXCEPTIONS. 

Art.  666.  The  following  questions  or  pleas  shall  be  the  subject  of 
preliminary  exceptions: 

1.  A  declinatory  plea.° 

2.  A  plea  of  res  judicata? 

3.  The  prescription  of  the  crime.0 

4.  The  plea  of  amnesty  or  pardon. 

point  where  the  accused  may  be ;  and  if,  upon  the  expiration  of  the  period  fixed 
in  the  requisition,  the  absentee  shall  not  have  appeared,  then  the  proceedings 
stated  in  articles  839  and  841  of  the  said  law  may  be  taken.  (Report  of  the 
Fiscal  of  the  Supreme  Court  of  September  15,  188S,  No.  43.) 

See  also  articles  835,  No.  3,  836,  839,  and  841  of  this  law,  and  the  notes  to 
article  633. 

°The  public  prosecutor  may  interiK>se  a  declinatory  plea  at  any  stage  of  the 
cause,  according  to  number  4  of  article  19. 

A  declinatory  plea  having  been  duly  and  formally  interposed  by  the  accused 
as  a  preliminary  exception,  in  accordance  with  the  proivsions  of  articles  666  and 
667  of  the  Law  of  Criminal  Procedure,  basing  the  same  not  only  upon  the  incom- 
petency of  the  criminal  audiencia  to  take  cognisance  of  the  cause,  but  also  on 
that  of  the  examining  judge,  by  reason  of  his  having  proceeded  without  the 
delegation  of  the  competent  higher  court,  and  requesting  for  such  reason  a 
.  declaration  of  the  nullity  of  all  the  proceedings  of  the  sumario,  the  sentencing 
court  is  obliged  to  decide  all  these  questions  which  have  been  the  subject  of  the 
defense  of  the  accused;  therefore,  an  audiencia  confining  itself  to  the  decision 
of  its  own  jurisdiction,  without  making  any  statement  as  to  that  of  the  exam- 
ining judge,  or  the  validity  of  the  proceedings  of  the  sumario,  incurs  the  breach 
of  form  mentioned  in  number  2  of  article  912  of  the  aforementioned  law,  as 
it  does  not  decide  all  the  points  which  have  been  the  subject  of  the  defense. 
(Decison  of  June  6,  1885.) 

6  The  circumstance  of  a  prior  action  having  been  brought  against  an  accused 
person  upon  the  same  acts  charged  against  him  is  not  sufficient  to  give  to  the 
latter  the  character  of  having  been  adjudicated  for  the  purpose  of  interposing 
the  exception  mentioned  in  number  2  of  article  666  of  the  Law  of  Criminal  Pro- 
cedure in  force,  if  it  be  not  shown  that  in  the  prior  action  a  final  decision  was 
rendered  either  upon  the  character  of  the  acts  which  give  rise  to  the  institu- 
tion of  the  cause,  or  on  the  participation  which  the  accused  may  have  had 
therein.     (Decision  of  June  25, 1885.) 

As  the  Supreme  Court  has  declared  in  a  decision  of  February  24,  1880,  the 
plea  of  res  judicata  in  a  criminal  action  must  be  based  upon  a  prior  final  decision 
rendered  in  the  penal  order  by  a  court  of  competent  jurisdiction,  which  declara- 
tion is  in  accordance  with  the  spirit  and  letter  of  our  former  laws  and  with  the 
doctrine  which  is  required  by  the  condition  of  eadem  causa  petendi.ia  order  that 
the  principle  of  law  non  bis  in  idem  may  be  applied,  as  the  Supreme  Court  also 
declared  in  the  same  decision. 

c  With  regard  to  the  prescription,  according  to  a  declaration  of  the  Supreme 
Court  in  a  decision  of  October  19,  1877,  the  declaration  of  the  prescription  of 
a  crime  or  offense  interests  the  guilty  person  primarily,  he  receiving  the  benefit 
arising  from  this  declaration,  for  which  reason  he  can  not  be  deprived  of  an 
acquired  right  not  lost  by  his  default  or  by  reason  of  other  causes  attributable 
to  his  acts.  That  is  to  say,  when  the  prescription  takes  place  when  proceedings 
are  suspended  through  no  fault  of  his. 
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5.  The  lack  of  administrative  authority  to  conduct  proceedings,  in 
cases  in  which  it  is  necessary  in  accordance  with  the  constitution  and 
special  laws.0 

Abt.  667.  The  exceptions  mentioned  in  the  foregoing  article  may 
be  pleaded  within  the  period  of  three  days  from  the  date  of  the  de- 
livery of  the  record  for  the  classification  of  the  acts. 

Art.  668.  The  person  making  such  plea  shall  attach  thereto  the 
documents  tending  to  prove  the  facts  on  which  he  bases  the  same,  and 
should  they  not  be  in  his  possession,  he  shall  designate  in  a  clear  and 
specific  manner  the  archives  or  office  where  they  may  be,  requesting 
the  court  to  call  for  the  originals  or  transcripts  thereof  as  may  be 
proper  of  the  proper  person. 

He  shall  also  present  as  many  copies  of  the  plea  and  of  the  docu- 
ments as  there  may  be  representatives  of  the  parties  to  the  cause. 
Said  copies  shall  be  served  on  the  same  day  they  are  presented,  the 
secretary  making  &  record  of  such  service. 

Aht.  669.  The  representatives  of  the  parties  to  whom  the  said 
copies  may  have  been  delivered  shall  make  answer  within  a  period  of 
three  days,  also  accompanying  the  documents  upon  which  they  base 
their  contentions,  should  theyliave  them  in  their  possession,  or  desig- 
nating the  archives  or  office  in  which  they  may  be  found,  requesting 
in  sucn  cases  the  court  to  call  for  the  same  in  the  manner  stated  in 
the  foregoing  article. 

Art.  670.  Upon  the  expiration  of  the  said  period  of  three  days  the 
court  shall  call  for  the  documents  or  not,  as  it  may  consider"  them 
necessary  or  not  necessary  for  the  decision  of  the  issue. 

If  the  documents  be  not  presented  or  the  designation  of  the  place 
where  they  may  be  found  be  not  made,  the  exception  pleaded  shall 
not  stay  the  proceedings. 

Art.  671.  If  the  court  should  grant  the  request  for  the  documents, 
evidence  shall  be  received  upon  the  plea  for  such  period  as  may  be 
necessary,  not  exceeding  eight  days. 

The  court  shall  order  in  the  same  decision  that  the  proper  commu- 
nications be  directed  to  the  chiefs  or  persons  in  charge  of  the  archives 
or  office  in  which  the  documents  may  be,  specifying  whether  the  orig- 
inals or  transcripts  are  to  be  forwarded. 

Art.  672.  If  transcripts  of  the  documents  are  to  be  transmitted, 
the  parties  shall  be  informed  of  their  right  to  proceed  to  the  archives 
or  office,  in  order  to  indicate  the  part  of  the  document  to  be  tran- 
scribed, if  a  full  transcript  should  not  be  necessary,  and  in  order  to 
be  present  at  the  comparing  thereof. 

In  proceedings  upon  preliminary  exceptions  the  evidence  of  wit- 
nesses shall  not  be  admitted. 

Art.  673.  Upon  the  termination  of  the  period  for  the  admission  of 
evidence,  the  court  shall  immediately  set  a  day  for  the  hearing,  at 
which  the  counsel  of  the  parties  may  make  any  statements  they  may 
deem  proper,  should  the  latter  so  request. 

•The  precept  of  article  77  of  the  Constitution,  providing  that  a  special  law 
will  determine  the  cases  in  which  administrative  authority  is  to  be  required  in 
order  to  institute  proceedings,  has  not  as  yet  been  carried  out.  In  the  island 
of  Cuba,  where  such  authorization  has  been  required,  it  was  declared  unneces- 
sary, and  finally  abolished  by  royal  order  of  May  6,  1881,  until  the  publication 
of  the  law  mentioned  in  the  aforesaid  constitutional  precept 
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Art.  674.  Upon  the  day  following  the  hearing,  the  court  shall  ren- 
der a  decision  upon  the  questions  submitted. 

If  one  of  them  should  oe  a  declinatory  plea,  the  court  shall  decide 
the  same  before  the  others. 

When  it  considers  it  proper,  it  shall  order  the  record  sent  to  the 
court  or  judge  considered  competent,  and  shall  abstain  from  passing 
upon  the  other  questions. 

Art.  675.  If  any  of  the  exceptions  included  under  numbers  2, 3,  and 
4  of  article  666  is  sustained,  an  absolute  dismissal  of  proceedings  shall 
be  had,  and  an  order  shall  issue  for  the  release  of  the  person  or  per- 
sons accused,  not  be  imprisoned  for  another  cause. 

Art.  676.  If  the  court  should  not  consider  the  declinatory  plea  suf- 
ficiently justified,  it  shall  overrule  the  same,  confirming  its  jurisdiction 
to  take  cognizance  of  the  crime. 

Should  th$  court  not  consider  any  other  plea  well  taken,  it  shall 
simply  overrule  the  same  and  order  the  cause  continued,  according  to 
the  stage  of  the  proceedings. 

An  appeal  for  annullment  of  judgment  lies  from  a  decision  upon  a 
declinatory  plea  and  from  one  sustaining  the  second,  third,  and  fourth 
exceptions  of  article  666.  There  shall  be  no  remedy  whatsoever 
against  a  decision  overruling  the  last-named  exceptions,  without 
prejudice  to  the  provisions  of  article  678. 

Art.  677.  If  the  court  should  consider  an  exception  based  upon  a 
lack  of  authority  to  institute  proceedings  to  be  well  taken,  it  shall 
order  this  defect  cured  at  once,  the  cause  being  suspended  in  the 
meantime,  which  shall  be  continued  according  to  its  status  as  soon  as 
the  authority  is  granted. 

If  said  authority  should  be  denied  upon  the  request  therefor,  all 
the  proceedings  had  shall  be  void  and  an  absolute  dismissal  of  the 
cause  shall  be  entered. 

There  shall  be  no  remedy  whatsoever  against  a  decision  upon  this 
exception,  and  the  provisions  of  the  second  paragraph  of  the  fore- 
going .article  shall  be  observed. 

Art.  678.  The  parties  may  again  plead  at  the  oral  trial  as  a  means 
of  defense  such  preliminary  exceptions  as  may  have  been  overruled, 
excepting  declinatory  pleas. 

Art.  679.  If  the  exceptions  pleaded  should  be  overruled,  the  cause 
shall  again  be  referred  for  a  period  of  three  days  to  the  party  plead- 
ing the  same  for  the  purposes  mentioned  in  article  649. 

Title  III. — Holding  of  the  Oral  Trial. 
Chapter  First. — Publicity  of  the  arguments. 

Art.  680.  The  arguments  at  the  oral  trial  shall  be  public,  under 
pain  of  nullity. 

Nevertheless,  the  presiding  judge  may  order  that  the  proceedings 
be  held  behind  closed  doors  when  necessary  for  reasons  of  morality 
or  public  order,  or  the  respect  due  to  the  person  offended  by  the  crime 
or  to  his  family. 

To  promulgate  such  an  order,  the  presiding  judge,  either  at  his  own 
instance  or  on  motion  of  the  accusers,  shall  consult  the  court,  which 
shall  deliberate  in  secret,  rendering  its  decision  setting  forth  its  rea- 
sons, against  which  there  shall  be  no  remedy. 

Art.  681.  After  the  reading  of  this  decision  all  persons  present 
shall  leave  the  court  room. 
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The  persons  injured  by  the  crime,  the  accused,  the  private  accuser, 
the  civil  plaintiff,  and  the  respective  counsel  are  excepted. 

Art.  682.  The  secrecy  of  the  debates  may  be  ordered  before  the 
beginning  of  the  trial  or  at  any  stage  thereof. 

Chapter  II. — Powers  of  the  presiding  judge  of  the  court. 

Art.  683.  The  presiding  judge  shall  direct  the  debates,  seeking  to 

f>revent  impertinent  discussions  and  those  not  tending  to  the  estab- 
ishment  of  the  truth,  without  curtailing  thereby  the  liberty  neces- 
sary for  counsel  to  conduct  the  defense. 

Art.  684.  The  presiding  judge  shall  have  all  the  powers  necessary 
to  preserve  or  reestablish  order  at  the  proceedings,  and  maintain  the 
respect  due  the  court  and  other  public  authorities,  being  permitted  to 
correct  at  once,  by  the  imposition  of  a  fine  of  not  less  than  62.50  nor 
more  than  625  pesetas,  violations  which  do  not  constitute  a  crime  or 
to  which  a  correctional  penalty  is  not  affixed  by  law. 

The  presiding  judge  snail  call  all  persons  to  order  who  disturb  it, 
and  may  oblige  them  to  leave  the  court  room  should  he  consider  it 
proper,  without  prejudice  to  the  fine  referred  to  in  the  preceding 
article. 

He  may  also  order  that  any  person  be  arrested  at  once  who  shall 
'  commit  an  offense  during  the  session,  holding  such  person  subject  to 
the  orders  of  the  competent  court. 

All  persons  present  at  the  oral  trial,  whatever  be  the  class  to  which 
they  belong,  without  excluding  the  military,  are  subject  to  the  disci- 
plinary jurisdiction  of  the  presiding  judge.  Should  they  disturb 
order  by  an  act  constituting  a  crime,  they  shall  be  expelled  from  the 
court  room  and  turned  over  to  the  proper  authority. 

Art.  685.  Every  person  questioned  or  addressing  the  court  must 
rise  when  doing  so. 

The  prosecuting  officials,  the  counsel  of  the  parties,  and  the  persons 
whom  the  presiding  judge  may  exempt  from  this  obligation  for  special 
reasons  are  excepted. 

Art.  686.  Demonstrations  of  approval  or  of  disapproval  are  pro- 
hibited. 

Art.  687.  If  the  accused  shall  disturb  order  by  improper  conduct, 
and  shall  persist  therein,  notwithstanding  the  warnings  of  the  presid- 
ing judge  and  the  admonition  of  being  removed  from  the  court,  the 
court  may  decide  upon  his  expulsion  for  a  certain  period  or  during 
the  entire  proceedings,  which  shall  continue  during  his  absence. 

Chapter  III. — Manner  of  taking  evidence  at  the  oral  trial* 

Section  First. — (fonfession  of  the  persons  accused  and  persons  civilly  liable. 

Art.  688.  Upon  the  day  fixed  for  the  beginning  of  the  sittings  the 
exhibits  collected  shall  be  brought  to  the  court  room,  and  the  presid- 
ing judge  at  the  proper  moment  shall  declare  the  court  in  session. 

•  May  the  Poncnte,  with  the  consent  of  the  presiding  judge,  address  questions 
to  the  accused,  the  .witnesses,  or  the  experts  at  an  oral  trial? 

"  This  case  has  not  been  provided  for  by  law,  but  the  undersigned  is  of  opinion 
that  there  is  no  obstacle  to  a  decision  in  an  affirmative  sense,  provided  that  the 
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If  the  cause  to  be  heard  should  involve  a  crime  for  the  punishment 
of  which  the  imposition  of  a  correctional  penalty  is  requested,  the 
presiding  judge  shall  ask  each  of  the  accused  whether  he  pleads 
guilty  to  the  crime  charged  against  him  in  the  written  classification 
and  civilly  liable  for  the  restitution  of  the  thing  or  the  payment  of 
the  amount  fixed  in  said  classification  by  reason  of  losses  and  damages. 

Art.  689.  If  there  should  be  in  the  cause,  in  addition  to  the  classi- 
fication of  the  public  prosecutor,  another  of  the  private  complainant, 
or  several  classifications  of  complainants  of  this  character,  the  ac- 
cused shall  be  asked  whether  he  pleads  guilty  to  the  crime  according 
to  the  most  serious  classification  and  civilly  liable  for  the  highest 
amount  fixed. 

Art.  690.  If  there  be  more  than  one  crime  charged  against  the 
accused  in  the  written  classification,  the  same  questions  shall  be  put 
to  him  with  regard  to  each. 

Art.  691.  Should  there  be  more  than  one  accused  person,  each  shall 
be  interrogated  upon  the  participation  charged  against  him. 

Art.  692.  If  any  other  person  oe  charged  with  civil  liability  in  the 
classification,  he  shall  also  appear  before  the  court  and  shall  declare 
whether  he  agrees  to  the  conclusions  of  the  classification  which  relate 
to  him. 

Art.  693.  The  presiding  judge  shall  clearly  and  precisely  put  the 
questions  mentioned  in  the  preceding  articles,  requiring  a  categorical . 
answer. 

Art.  694.  If  there  should  be  but  one  person  accused  in  the  cause, 
and  he  shall  answer  affirmatively,  the  presiding  judge  of  the  court 
shall  aSk  his  counsel  whether  he  considers  the  continuation  of  the 
oral  trial  necessary.  If  the  latter  should  answer  negatively,  the  court 
shall  proceed  to  pronounce  sentence  in  the  manner  stated  in  article 
655.° 

presiding  judge  does  not  object  to  said  questions,  he  being  the  only  one  author- 
ized to  direct  the  discussion  and  the  evidence,  and  who  may  without  restriction 
grant  or  refuse  this  privilege  in  any  case."  (Report  of  the  fiscal  of  the  Supreme 
Court  of  September  15,  1883,  number  48.) 

When  an  accused  person  states  his  agreement  with  the  conclusions  and  the 
request  of  the  accusation,  there  is  a  settlement  of  the  complaint,  and  evidence 
should  not  be  taken,  or  arguments  made,  or  the  action  continued. 

But  when  this  does  not  occur  the  obligation  of  the  contending  parties  to  offer 
and  receive  all  evidence  which  may  be  pertinent  In  the  trial  is  unavoidable  to 
such  an  extent  that  if  the  court  should  observe  any  dereliction  on  this  point  it 
could  and  even  should  avail  itself  of  the  right  which  article  729  grants  it  in 
such  case.     (Report  of  the  fiscal  of  September  15,  1888,  number  52.) 

As  the  Supreme  Court  has  decided,  the  declaration  of  the  accused  is  one  of  the 
means  of  proof  which  the  law  of  criminal  procedure  allows;  and  if  this  perti- 
nent evidence  shall  have  been  submitted  in  due  time,  and  the  proper  protest 
having  been  made  at  the  proper  time,  the  rejection  thereof,  even  though  it  be 
limited,  on  account  of  the  evidence  having  been  admitted  as* pertinent,  but  con- 
fining the  declaration  of  the  accused  to  the  provisions  of  article  688  of  the  law 
of  procedure,  an  essential  formality  of  the  action  is  violated.  (Decision  of  Jan- 
uary 28,  1884.) 

See  notes  to  article  729  upon  the  question  as  to  whether  the  accused  can  be 
questioned  at  the  oral  trial. 

fl  In  a  decision  of  March  12,  1884,  the  Supreme  Court  declared  that  a  sentence 
which,  notwithstanding  the  agreement  of  the  accused  and  his  counsel  with  the 
accusation  which  classified  the  crime  charged  as  simple  theft,  with  the  generic 
aggravating  circumstance  of  breach  of  trust,  condemns  the  accused  as  guilty 
of  domestic  theft,  or  committed  with  a  gross  violation  of  trust,  in  accordance 
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Art.  695.  Should  he  confess  h»  criminal,  but  not  his  civil  liability, 
or  if  in  accepting  the  latter  he  should  not  agree  to  the  amount  fixed 
in  the  classification,  the  court  shall  order  that  the  trial  continue. 

But  in  the  latter  case  the  arguments  and  the  production  of  evidence 
shall  be  confined  to  the  question  relating  to  the  civil  liability  which 
the  accused  may  not  have  accepted  in  accordance  with  the  conclusions 
of  the  classification. 

Upon  the  termination  hereof,  the  court  shall  pronounce  sentence. 

Art.  696.  If  the  accused  should  not  plead  guilty  to  the  crime 
charged  to  him  in  the  classification,  or  his  counsel  should  consider  the 
continuation  of  the  trial  to  be  proper,  it  shall  be  proceeded  with. 

Aht.  697.  Should  there  be  more  than  one  person  accused  in  the 
same  cause,  the  proceedings  described  in  article  694  shall  be  had  if- all 
plead  guilty  to  the  crime  or  crimes  charged  against  them  in  the  writ- 
ten classifications  and  acknowledge  the  participation  charged  against 
them  in  the  conclusions,  unless  their  counsel  should  consider  the  con- 
tinuation of  the  trial  necessary. 

If  any  of  the  persons  accused  should  not  plead  guilty  to  the  crime 
charged  against  them  in  the  classification,  or  their  counsel  should  con- 
sider the  continuation  of  the  trial  to  be  necessary,  the  provisions 
mentioned  in  the  foregoing  article  shall  be  observed. 

If  the  dissent  should  be  with  regard  to  the  civil  liability  only,  the 
trial  shall  continue  in  the  manner  and  for  the  purposes  mentioned  in 
article  695. 

Art.  698.  The  trial  shall  also  continue  when  the  person  or  persons 
accused  shall  refuse  to  answer  the  questions  put  to  them  by  the  pre- 
siding judge. 

Art.  699.  A  like  procedure  shall  be  observed  when  at  the  sumario 
it  shall  not  have  been  possible  to  establish  the  existence  of  the  corpus 
delicti  when,  the  crime  having  been  committed  the  former  must  exist, 
even  though  the  person  or  persons  accused  and  their  counsel  shall  have 
signified  tneir  agreement. 

Art.  700.  If  the  person  or  persons  accused  should  have  confessed 
their  liability  in  accordance  with  the  conclusions  of  the  classification, 

with  article  533  of  the  Penal  Code,  without  having  made  use  of  the  right 
granted  by  article  733  of  this  law,  incurs  the  breach  of  form  of  number  3  of 
article  912. 

When  there  is  only  one  accused  person  in  the  cause  upon  which  the  oral  trial 
1b  to  be  held,  if  the  former  should  answer  affirmatively  to  the  question  put  to 
him  at  the  beginning  of  the  proceedings  by  the  presiding  judge  of  the  court 
as  to  whether  he  pleads  guilty  to  the  crime  charged  against  him  in  the  written 
classification,  and  his  counsel  should  not  consider  the  continuation  of  the  trial 
to  be  necessary,  said  court,  In  accordance  with  the  provisions  of  article  694  of 
the  law  of  criminal  procedure,  must  thereupon  pronounce  sentence  in  the  terms 
mentioned  in  article  655. 

In  accordance  with  the  clear  context  of  this  article,  if  the  penalty  requested 
by  the  accusing  parties  in  the  written  classifications  should  be  of  a  correctional 
character,  the  court  shall  pronounce  the  proper  sentence,  according  to  the  classi- 
fication mutually  accepted  by  the  former  and  the  accused,  and  a  penalty  higher 
than  that  requested  can  not  be  imposed;  therefore,  the  public  prosecutor  hav- 
ing charged  the  accused  in  his  first  classification  with  the  crime  of  inflicting 
less  serious  injuries,  according  to  which  he  considered  that  he  deserved  a  cor 
rectional  penalty,  and  at  the  beginning  of  the  trial  said  accused  having  plead 
guilty  to  the  crime  and  his  counsel  stated  that  the  continuation  of  the  trial 
was  unnecessary,  the  court  should  have  pronounced  sentence  without  further 
proceedings,  in  accordance  with  the  accepted  classification,  without  imposing  a 
higher  penalty  than  that  requested.     (Decision  of  September  25,  1885.) 
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and  their  counsel  should  not  consider  the  continuation  of  the  trial  to 
be  necessary,  but  the  person  charged  only  with  civil  liability  shall 
not  have  appeared  before  the  court,  or  in  his  declaration  should  not 
have  agreed  to  the  conclusions  of  the  written  classification  referring 
to  them,  the  provisions  of  article  695  shall  be  observed. 

If,  having  appeared,  he  shall  refuse  to  answer  the  questions  of  the 
presiding  judge,  the  latter  shall  warn  him  that  he  will  be  considered 
as  having  confessed. 

Should  he  persist  in  his  refusal,  he  shall  be  declared  as  having  con- 
fessed, and  the  cause  shall  be  decided  in  accordance  with  the  pro- 
visions of  article  694. 

•  The  same  shall  be  done  when  the  accused,  after  having  confessed  his 
criminal  liability,  shall  refuse  to  reply  as  to  his  civil  liability. 

Section  Second. — Examination  of  witnesses. 

Art.  701.  When  the  trial  is  to  be  continued,  either  on  account  of 
the  disagreement  of  the  accused  with  the  accusation,  or  because  a 
crime  is  involved  for  the  punishment  of  which  a  corporal  penalty  has 
been  requested,  the  proceedings  shall  be  as  follows: 

The  clerk  shall  present  a  statement  of  the  act  which  may  have  given 
rise  to  the  institution  of  the  mmario  and  the  day  on  which  the  latter 
was  begun,  stating  furthermore  whether  the  accused  is  imprisoned  or 
temporarily  at  liberty,  with  or  without  bail. 

He  shall  read  the  written  classifications  and  the  lists  of  experts  and 
witnesses  which  mav  have  been  duly  filed,  stating  the  other  evidence 
submitted  and  admitted. 

Thereupon  the  taking  of  the  evidence  and  the  examination  of  the 
witnesses  shall  be  proceeded  with,  beginning  with  that  which  may 
have  been  offered  by  the  public  prosecutor,  continuing  with  that  pro- 
posed by  the  other  plaintiffs,  and  finally  closing  with  that  of  the 
accused. 

The  evidence  of  each  party  shall  be  taken  according  to  the  order 
in  which  it  may  have  been  proposed  in  the  proper  instrument.  The 
witnesses  shall  also  be  examined  in  the  order  in  which  their  names 
appear  in  the  lists. 

The  presiding  judge,  nevertheless,  may  change  this  order  at  the 
instance  of  a  party,  or  even  at  his  own  instance,  when  he  considers 
it  advisable  for  a  Better  elucidation  of  the  facts,  or  for  a  more  certain 
discovery  of  the  truth.0 

aIn  causes  involving  assassination,  homicide,  or  physical  injuries  inflicted 
with  violence,  the  public  prosecutor  may  submit  as  evidence  the  testimony  of 
the  physicians  who  may  have  performed  the  autopsy  or  cured  the  wounded 
person.  (Report  of  the  fiscal  of  the  Supreme  Court  of  September  15,  1883, 
number  53.) 

Although  this  article  does  not  require  that  the  secretary  shall  furnish  a 
statement  in  writing,  it  is  advisable  and  especially  prescribed  by  article  482 
of  the  judiciary  act.  (Report  of  the  fiscal  of  the  Supreme  Court  of  September 
15,  1883,  number  44.) 

In  accordance  with  a  declaration  of  the  Supreme  Court  in  a  decision  of  De- 
cember 3,  1883,  the  questions  of  the  presiding  judge  of  the  court  and  those  of 
the  accusers  to  the  accused  at  the  oral  and  public  trial,  if  not  prohibited  by 
law,  are  not  included  among  the  causes  which  authorize  an  appeal  for  annul- 
ment in  accordance  with  number  3  of  article  911. 
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Art.  702.  All  those  who  in  accordance  with  articles  410  to  412, 
inclusive,  are  obliged  to  testify,  shall  do  so  by  appearing  before  the 
court,  with  no  exception  other  than  the  persons  mentioned  in  num- 
bers 1,  7,  and  9  of  article  412,  who  may  testify  in  writing. 

Art.  703.  Notwithstanding  the  provisions  of  the  foregoing  article, 
if  the  persons  mentioned  in  numbers  2,  3,  4,  5,  6,  and  8  of  article  412 
should  have  had  information,  by  reason  of  their  office,  of  the  acts  in 
question,  thej  may  make  a  report  thereon  in  writing  which  shall  be 
read  immediately  before  proceeding  with  the  examination  of  the 
other  witnesses.  . 

The  same  shall  be  done  by  the  members  of  the  judiciary  or  by  pros- 
ecuting officials  included  in  such  case. 

Art.  704.  Witnesses  who  are  to  testify  at  an  oral,  trial  shall  remain, 
until  called  upon  to  give  their  testimony,  in  a  suitable  place,  without 
communicating  either  with  those  who  have  testified  already,  or  with 
any  other  person. 

Art.  705.  The  presiding  judge  shall  order  that  they  enter  to  testify 
one  by  one  in  the  order  mentioned  in  article  701. 

Art.  706.  If  a  witness  of  more  than  14  years  of  age  is  before  the 
court,  the  presiding  judge  shall  administer  an  oath  to  him  in  the 
manner  prescribed  in  434. 

Art.  707.  All  witnesses  not  deprived  of  the  use  of  their  reason  are 
obliged  to  testify  to  all  they  may  know  on  the  questions  put  to  them, 
with  the  exception  of  the  persons  mentioned  in  articles  41G,  417,  and 
418,  in  their  respective  cases. 

Art.  708.  The  presiding  judge  shall  question  the  witness  upon  the 
facts  mentioned  in  the  first  paragraph  of  article  436,  after  which  the 
party  presenting  him  may  put  the  questions  he  may  deem  proper. 
The  otner  parties  may  also  put  to  him  such  questions  as  they  may 
deem  proper,  and  which  are  pertinent,  in  view  of  his  answers. 

The  presiding  judge  may  himself,  or  at  the  instance  of  any  of  the 
members  of  the  court,  put  such  questions  to  the  witnesses  which  he 
may  deem  proper,  to  secure  the  facts  from  their  testimony.* 

a  See  number  42  of  the  report  of  the  fiscal  of  the  Supreme  Court  of  September 
15,  1883.  in  the  note  to  article  656. 

"  Notwithstanding  the  clearness  of  the  foregoing  provision,"  says  the  fiscal  of 
the  Supreme  Court  in  number  45  of  the  report  of  1883,  "a  criminal  audiencia 
has  been  in  doubt  as  to  whether  a  party  presenting  a  witness  must  put  to  him 
all  the  questions  which  he  may  deem  advisable,  before  the  other  parties  can 
question  him,  or  whether  both  parties  shall  have  the  right  to  put  questions 
alternatively. 

"  The  matter  is  of  little  importance  in  the  opinion  of  the  undersigned,  who  is 
of  opinion  that  the  witness  can  give  his  testimony  in  either  manner,  as  they  are 
both  equally  legal  and  proper. 

"  It  appears  to  him  that,  in  a  larger  number  of  cases,  an  alternative  form  of 
questions  by  the  parties  will  give  to  the  answers  of  the  witnesses  greater  clear- 
ness and  precision,  as  is  the  case  when  an  answer  having  been  made  to  a 
question  put  by  a  party  upon  a  matter,  the  other  parties  request  explanations 
upon  said  point. 

"  But  this  is  no  obstacle  to  the  witness  being  examined  indiscriminately  by  the 
parties  before  he  concludes  his  testimony,  reserving  the  preference  which  the 
person  who  presented  said  witness  has  in  making  snid  examination. 

"At  any  rate,  in  treating  of  evidence,  it  is  a  rudimentary  juridical  principle 
that  the  greatest  liberty  be  allowed  the  parties  in  taking  the  same,  within  the 
limits  which  the  laws  may  have  fixed.*' 

Article  708  of  the  law  of  criminal  procedure  gives  to  the  parties  interested  in 
a  criminal  cause  the  right  to  address  to  the  witnesses  for  the  prosecution  at  an 
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Art.  709.  The  president  shall  not  permit  the  witness  to  answer  any 
captious,  suggestive,  or  impertinent  questions  or  cross-questions. 

An  appeal  for  annulment  of  judgment  lies  from  a  decision  upon 
this  point  at  the  proper  time,  if  the  corresponding  exception  be  noted 
at  once. 

In  such  case  the  clerk  of  the  court  shall  enter  upon  the  record  the 
question  or  cross-question  verbatim  which  the  presiding  judge  did  not 
permit  to  be  answered.* 

Aht.  710.  Witnesses  shall  indicate  the  grounds  for  their  statements; 
and  should  they  be  from  hearsay,  they  shall  state  the  origin  of  the 
information,  designating  the  person  who  communicated  the  same  to 
them  by  his  name  and  surname,  or  the  manner  by  which  he  is  known. 

Abt.  711.  Deaf-mute  witnesses  or  those  who  do  not  know  the  Span- 
ish language  shall  be  examined  in  the  manner  prescribed  in  articles 
440,  the  1st  paragraph  of  441,  and  442. 

Art.  712.  The  parties  may  request  that  the  witness  identify  the 
instruments  and  effects  of  the  crime  or  any  other  exhibits. 

Art.  713.  At  the  confrontation  of  the  witness  with  the  persons 
accused,  or  of  the  witnesses  with  each  other,  the  presiding  judge  shall 
not  permit  that  any  insults  be  offered  or  threats  made,  the  proceed- 
ing being  limited  to  the  persons  confronting  each  other  making  the 
charges  and  remarks  which  they  may  consider  advisable  in  oraer  to 
agree  and  discover  the  truth. 

Art.  714.  When  the  testimony  of  the  witness  at  the  oral  trial  does 
not  substantially  agree  with  his  testimony  at  the  sumario^  the  reading 
of  the  latter  may  be  requested  by  any  of  the  parties. 

Thereupon  the  presiding  judge  shall  request  the  witness  to  explain 
the  difference  or  contradiction  observed  in  his  depositions. 

Art.  715.  When  witnesses  who  have  testified  at  the  sumario  appear 
also  to  testify  upon  the  same  facts  at  the  oral  trial,  they  may  only  be 
proceeded  against  as  presumed  authors  of  the  crime  of  ialse  testimony 
when  said  crime  is  committed  at  said  trial. 

oral  and  public  trial  the  questions  which  they  may  consider  proper  and  which 
may  be  pertinent ;  and  the  presiding  Judge  of  a  court  in  not  allowing  the  cross- 
questions  which  the  counsel  for  the  accused  may  wish  to  put  to  a  witness  for 
the  prosecution,  committed  the  breach  of  form  mentioned  in  the  first  number 
of  article  911  of  the  law.    (Decision  of  March  7,  1884.) 

The  fact  of  the  presiding  judge  of  a  court  having  questioned  at  an  oral  trial 
the  witnesses  presented  by  one  of  the  parties  before  said  party  shall  have 
questioned  them,  upon  other  points  than  the  circumstances  mentioned  in  the 
first  paragraph  of  article  436  of  the  law  of  criminal  procedure,  as  article*  708 
prescribes,  does  not  constitute  any  of  the  cases  of  breach  of  form  specifically 
mentioned  in  articles  911  and  912.    (Decision  of  April  12,  1886.) 

°  May  the  ponente,  with  the  consent  of  the  presiding  judge,  address  questions 
to  the  accused,  the  witnesses,  or  the  experts? 

"  Although  this  case  has  not  been  provided  for  by  the  law,  the  doubt  must  be 
decided  in  an  affirmative  sense,  provided  that  the  presiding  judge  does  not  ob- 
ject to  said  questions,  he  being  the  only  one  authorized  to  direct  the  arguments 
and  evidence,  and  who  may,  without  restrictions  in  any  case,  grant  or  refuse  the 
use  of  this  privilege."  (Report  of  the  fiscal  of  the  Supreme  Court  of  Septem- 
ber 15,  1888,  number  48.) 

When  the  presiding  judge  does  not  permit  the  accused  to  answer  some  ques- 
tion, an  appeal  for  annulment  does  not  lie  under  the  provisions  of  numbers  3 
and  4  of  article  911,  because  it  is  deduced  by  the  connection  of  said  article 
with  articles  709  and  721,  that  the  questions  in  reference  are  to  be  put  to  the 
witnesses.     (Decision  of  June  14,  1884.) 
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With  the  exception  of  the  case  mentioned  in  the  foregoing  para- 
graph the  liability  incurred  by  the  witnesses  may  be  enforced  in  all 
other  cases  in  accordance  with  the  provisions  of  the  penal  code.* 

Akt.  716.  A  witness  who  shall  refuse  to  testify  shall  incur  a  fine  of 
not  less  than  62.50  and  not  more  than  625  pesetas,  which  shall  be 
imposed  at  once. 

if,  notwithstanding  such  fine,  he  should  persist  in  his  refusal,  pro- 
ceedings shall  be  instituted  against  him  as  guilty  of  the  crime  of 
serious  disobedience  to  the  authorities.* 

Art.  717.  The  testimony  of  authorities  and  officials  of  the  judicial 
police  shall  have  the  weight  of  the  testimony  of  witnesses,  and  shall  be 
considered  like  the  latter  according  to  the  rules  of  rational  reasoning. 

Art.  718.  If  the  witness  should  not  have  appeared  on  account  of 
inability,  and  the  court  should  consider  his  testimony  of  importance 
for  the  success  of  the  action,  the  presiding  judge  shall  appoint  one  of 
the  members  of  the  same  to  go  to  the  residence  of  the  witness,  should 
it  be  at  the  place  where  the  trial  is  being  held,  in  order  that  the 
parties  may  ask  the  questions  which  they  may  consider  proper. 

The  secretary  of  the  court  shall  make  a  record  of  the  questions  and 
cross-questions  put  to  the  witness,  his  answers,  and  the  incidents 
occurring  at  the  proceeding. 

Art.  719.  If  the  witness  unable  to  appear  at  the  proceedings  should 
not  reside  at  the  place  where  they  are  neld,  letters  rogatory  or  a  man- 
date shall  be  issued  for  his  examination  before  the  proper  judge,  in 
accordance  with  the  provisions  contained  in  this  section. 

When  the  party  or  parties  prefer  that  the  questions  or  cross-ques- 
tions be  written,  the  presiding  judge  shall  consent  thereto  if  they  are 
not  captious,  suggestive,  or  impertinent. 

Art.  720.  The  provisions  of  the  foregoing  articles  shall  also  apply 
to  the  case  where  the  court  orders  the  witness  to  testify  or  make  any 

« The  office  of  the  fiscal  of  the  Supreme  Court  haying  been  consulted  as  to 
whether,  in  view  of  the  text  of  this  article,  it  would  be  proper  to  request  the 
institution  of  proceedings  against  a  witness  who  gave  false  testimony  at  a 
sumario,  if  the  proceedings  are  dismissed  before  the  trial  is  begun,  the  doubt 
was  decided  in  an  affirmative  sense  (Report  of  September  15, 1884,  seventh  ques- 
tion) :  "  With  regard  to  false  testimony  in  a  criminal  cause  which  shall  not 
have  continued  as  far  as  the  trial,  no  doubt  is  really  possible,  because  no  law 
has  revoked  or  modified  the  provisions  of  the  penal  code  upon  the  matter." 

6  Must  the  punishment  of  a  fine  always  be  imposed  upon  a  witness  who  shall 
refuse  to  testify,  and  can  proceedings  in  addition  be  instituted  against  him  in 
accordance  with  the  provisions  of  article  716  of  the  law  of  criminal  procedure? 

"  In  view  of  the  importance  which  the  evidence  of  witnesses  generally  has,  the 
law  has  had  cause  to  require  of  a  witness  that  he  state  what  he  may  know  at 
the  oral  trial,  and  if  he  shall  refuse  to  testify  he  Incurs  a  fine,  and  if  he  shall 
insist  in  his  refusal  then  proceedings  may  be  instituted  against  him  as  the 
author  of  the  crime  of  serious  disobedience  to  the  authority. 

"  Nevertheless,  the  conduct  of  a  witness  who  voluntarily  refuses  to  testify, 
deserving  a  correction  and  even  an  indictment,  must  not  be  confounded  with 
that  of  a  witness  who  pleads  that  he  does  not  remember  a  fact,  even  after  his 
deposition  at  the  sumario  has  been  read,  and  the  court  should  in  such  case 
observe  the  questions  put  to  him,  his  words,  and  all  that  may  conduce  to 
show  that  the  matters  or  details  upon  which  he  is  questioned  have  more  or  less 
escaped  his  memory. 

"  In  the  latter  case  the  undersigned  is  of  the  opinion  that  the  witness  should 
not  be  included  in  the  provision  of  article  716  of  the  said  law."  (Report  of  the 
aforesaid  office  of  September  15,  1883,  number  46.) 

75270— H.  Doc.  1484,  60-2,  pt  2 17 
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investigation  at  a  determined  place  beyond  that  where  the  hearing  is 
held. 

Art.  721.  When  any  question  is  ruled  out  as  captious,  suggestive, 
or  impertinent,  in  the  cases  of  the  three  preceding  articles,  the  appeal 
for  annulment  of  judgment  may  be  prepared  in  the  manner  pre- 
scribed in  article  709. 

Art.  722.  Witnesses  appearing  to  testify  before  a  court  shall  be 
entitled  to  an  indemnity,  should  they  claim  it. 

The  court  shall  fix  the  same,  taking  into  consideration  only  the  cost 
of  the  trip  and  the  daily  wage  which  the  witness  may  have  lost  by 
reason  of  nis  appearance  to  testify.* 

Section  Thibd. — Expert  examinations. 

Art.  723.  Experts  may  be  challenged  for  the  causes  and  in  the  man- 
ner prescribed  in  articles  468,  469,  and  470. 

The  hearing  and  determination  of  the  challenges  must  take  place 
during  the  time  intervening  between  the  admission  of  the  eviaence 
submitted  by  the  parties  and  the  opening  of  the  sessions. 

Art.  724.  Experts  who  may  not  have  been  challenged  shall  be  ex- 
amined together  when  they  are  to  testify  upon  the  same  matters,  and 
shall  answer  the  questions  and  cross-questions  put  to  them  by  the 
parties. 

Art.  725.  If  in  order  to  answer  the  same  they  shall  consider  any 
examination  necessary,  they  shall  make  the  same  immediately  in  the 
court  room  of  the  said  audiencia,  if  possible. 

Otherwise  the  proceedings  shall  be  suspended  the  necessary  time 
unless  other  evidence  can  be  taken  while  the  experts  make  the  exam- 
ination.6 

"With  regard  .to  Indemnities  to  witnesses,  three  doubts  have  arisen: 

1.  Whether  the  only  witnesses  entitled  to  an  indemnity  are  those  cited  at 
the  instance  of  the  public  prosecutor,  or  whether  the  witnesses  of  the  other 
parties  are  also  included. 

"As  the  law  does  not  make  any  distinction  between  witnesses  presented  by 
the  prosecution  and  those  presented  by  the  parties  with  regard  to  the  indemnity 
to  which  they  are  all  entitled,  it  is  impossible  to  introduce  distinctions  In  prac- 
tice upon  this  question." 

2.  If  the  witnesses  entitled  to  an  Indemnity  are  day  laborers  only,  or  all  wit- 
nesses, whatever  be  their  social  position  or  means  of  livelihood. 

"  Saying,  as  the  law  does  in  a  clear  and  final  manner  in  the  second  paragraph 
of  article  722,  that  in  order  to  fix  the  indemnity  only  the  cost  of  the  trip  and 
the  wages  lost  by  the  witnesses  shall  be  taken  into  consideration,  any  question 
tending  to  ascertain  the  social  position  of  a  witness  entitled  to  an  indemnity 
appears  superfluous." 

3.  Whether  witnesses  living  beyond  the  place  of  the  trial  are  to  be  indemnified 
as  well  as  those  residing  in  the  same,  as  the  expenses  or  damages  which  the 
idea  of  an  indemnity  involves  are  not  caused  simply  by  the  trip. 

"  The  aforecited  article  makes  a  clear  distinction  between  travelling  expenses 
and  the  wages  lost.  Thus,  when  both  are  present,  they  must  necessarily  be 
cumulative,  and  payment  for  one  of  said  causes  may  be  made  when  only 
the  one  cause  is  present.  (Circular  of  the  office  of  the  fiscal  of  the  Supreme 
Court  of  April  4,  188*.) 

6  From  the  provisions  of  this  article  and  the  character  of  the  evidence  of 
experts,  it  is  deduced  that  the  experts  can  not  be  refused  the  data  and  informa- 
tion which  they  may  deem  necessary  in  order  to  give  the  opinion  or  report 
demanded  of  them,  even  though  it  should  be  necessary  to  suspend  the  session 
therefor,  as  prescribed  by  said  article.    (Decision  of  March  9, 1885.) 
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Ssctioh  Foubth.— Documentary  evidence  and  ocular  inspection. 

Art.  726.  The  court  shall  examine  in  person  the  books,  documents, 
papers,  and  other  exhibits  which  may  contribute  to  an  elucidation  of 
the  facts  or  to  a  more  certain  investigation  of  the  truth. 

Art.  727.  For  the  ocular  inspection,  should  it  not  have  been  held 
before  the  opening  of  the  session,  if  the  place  to  be  inspected  be 
situated  at  the  seat  of  the  court,  it  shall  adjourn  to  said  place  with 
the  parties,  and  the  clerk  shall  make  a  record  of  the  place  or  thing 
inspected,  embodying  therein  the  remarks  of  the  parties  and  any 
other  incidents  which  may  occur. 

If  the  place  should  be  situated  without  said  seat,  such  member  of 
the  court  as  the  presiding  judge  may  designate  shall  proceed  to  the 
same  with  the  parties,  the  proceedings  being  had  in  the  manner  estab- 
lished in  the  preceding  paragraph. 

The  provisions  of  Title  5,  Chapter  1,  of  the  second  book  shall  be 
observed  in  all  other  matters,  in  so  far  as  necessary. 

Section  Fifth. — Provisions  common  to  the  four  preceding  sections. 

Art.  728.  No  other  evidence  can  be  taken  than  that  proposed  by 
the  parties,  nor  may  any  other  witnesses  be  examined  but  those 
included  in  the  lists  present ed.a 

Art.  729.  The  following  matters  are  excepted  from  the  provisions 
of  the  preceding  articles: 

0  What  proceedings  had  at  the  sumario  must  be  had  again  at  the  oral  trial, 
and  in  what  proceedings  does  a  reading  thereof  suffice  at  said  trial? 

"Article  730  of  the  Law  of  Criminal  Procedure  establishes  that,  at  the  in- 
stance of  anything  of  the  parties,  such  proceedings  bad  at  the  sumario  may  be 
read,  which,  for  reasons  beyond  the  control  of  the  said  parties,  can  not  be  repro- 
duced at  the  oral  trial. 

"As  professional  examinations  can  not  be  repeated  in  causes  involving 
physical  injuries  and  death,  it  is  evident  that  a  reading  of  the  results  thereof 
only  can  take  place.  This  is  not  an  obstacle  to  the  parties  litigant  requesting, 
together  with  the  taking  of  such  other  evidence  which  they  may  be  entitled 
to  request,  the  statement  which  may  appear  pertinent  of  the  physicians  conduct- 
ing the  examinations,  and  which,  in  their  judgment,  may  throw  light  upon  ques- 
tions arising  from  said  examinations. 

"  With  regard  to  this  point,  it  is  necessary  to  consider  the  statements  made 
with  reference  to  the  probatory  value  of  the  proceedings  of  the  sumario,  and 
which  have  been  embodied  in  the  fifty-second  instruction  of  this  office." 
{Report  of  the  fiscal  of  the  Supreme  Court  of  September  15,  1883,  number  49.) 

The  substitution  of  any  witnesses  included  in  the  lists  for  different  ones  is  not 
admissible,  because  this  article  prohibits  the  examination  of  witnesses  other 
than  those  not  included  in  the  lists  presented.     {Decision  of  May  1,  188i.) 

After  the  oral  trial  has  begun,  the  investigation  which  is  the  subject  of  the 
sumario  is  not  proper,  as  only  such  evidence  shall  be  taken  during  the  said 
trial  as  is  presented  in  the  respective  written  classifications.  (Decision  of 
July  4,  1884.) 

The  ruling  out  of  some  evidence  or  specific  questions  to  witnesses  can  not 
produce  the  nullity  of  an  action,  if  thereby  the  presentation  of  such  evidence  as 
should  and  must  be  considered  pertinent  on  account  of  its  influence  upon  the 
result  of  the  cause  Is  not  prevented,  necessarily  considering  the  state  in  which 
it  is  produced  and  that  in  which  it  is  rejected.  (Decision  of  December  29, 
1884.) 

.  The  law  does  not  authorize  the  reading  or  the  presentation  of  documents  at 
the  trial,  at  which  only  such  evidence  shall  be  heard  as  has  been  proposed  in 
due  time,  unless  the  court  shall  consider  other  evidence  jidniipsible  by  reason 
of  its  influence  in  weighing  the  probatory  value  of  the  testimony.  (Decision 
of  October  19,  1885.) 
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1.  The  confrontation  of  the  witnesses  with  each  other  or  with  the 
accused,  or  the  latter  with  each  other,  which  the  presiding  judge  may 
order  at  his  own  or  at  the  instance  of  any  of  the  parties. 

2.  The  taking  of  evidence  not  submitted  by  any  of  the  parties 
which  the  court  may  consider  necessary  for  the  verification  of  any  of 
Jbhe  acts  the  subject-matter  of  the  written  classification. 

3.  The  taking  of  evidence  of  any  kind  which  the  parties  may  sub- 
mit at  the  trial  for  the  purpose  of  proving  some  circumstance  which 
may  bear  upon  the  probatory  value  of  the  deposition  of  a  witness,  if 
the  court  should  consider  the  same  admissible.0 

Art.  730.  The  proceedings  had  at  the  sumario,  which  for  reasons 
beyond  the  control  of  the  parties  can  not  be  reproduced  at  the  oral 
trial,  may  also  be  read  at  the  instance  of  any  of  them. 

Art.  731.  The  court  shall  take  the  measures  necessary  to  avoid  that 
accused  persons  enjoying  temporary  liberty  absent  themselves,  or  fail 
to  appear  at  the  sittings  of  the  court  from  the  time  they  begin  until 
sentence  is  pronounced. 

Chapter  IV. — The  accusation,  the  defense,  and  the  sentence. 

Art.  732.  After  the  evidence  has  been  taken  the  parties  may  amend 
the  conclusions  contained  in  the  written  classifications. 

In  such  case  they  shall  formulate  the  new  conclusions  in  writing, 
and  shall  deliver  the  same  to  the  presiding  judge  of  the  court. 

The  conclusions  may  be  prepared  in  an  alternate  form,  according 
to  the  provisions  of  article  653.6 

°In  connection  with  the  application  of  the  provisions  of  this  article,  the 
Supreme  Court  stated  In  a  decision  of  June  30, 1883,  that  as  the  law  permits  the 
confrontation  of  the  accused  and  of  the  latter  with  the  witnesses,  It  is  obvious 
that  it  also  permits  that  the  matters  which  are  to  be  the  subject  of  the  con- 
frontation be  proposed  to  the  accused,  and  that  such  questions  be  put  to  them  as 
may  tend  to  establish  the  truth,  without  there  being  any  provision  prohibiting 
that  the  latter  be  made,  but  on  the  contrary  article  385  of  the  said  law  author- 
izes the  judge  to  take  as  many  depositions  of  the  accused  as  he  may  consider 
advisable ;  and  in  another  decision  of  March  13,  1884,  it  declared  that  an  appeal 
for  annulment  of  judgment  lies  on  account  of  the  refusal  to  permit  a  confronta- 
tion between  the  accused  and  a  witness  requested  at  the  time  of  the  trial : 

"  Considering  that  the  confrontation  of  the  witness  with  the  accused  is  perti- 
nent, unless  there  should  exist  other  means  sufficient  to  decide  the  questions, 
whatever  be  the  result  of  the  former,  which  reasons  the  Chamber  should  have 
stated  as  a  basis  for  its  refusal. 

"  Considering  that  on  account  of  the  nonexistence  of  motives  in  the  present 
case  which  would  make  the  confrontation  improper,  it  is  impossible  to  sustain 
the  legality  of  the  refusal,  and,  therefore,  there  exists  a  breach  of  procedure." 

The  additional  taking  of  evidence  requested  by  the  accused  in  a  petition  pre- 
sented after  a  day  has  been  set  for  the  beginning  of  the  trial,  is  not  proper,  not 
having  been  presented  in  due  time  and  form  nor  being  included  in  any  of  the 
exceptional  cases  provided  for  in  article  729  of  the  Law  of  Criminal  Proce- 
dure.—Decision  of  March  17,  1885. 

&  In  a  decision  of  January  28,  1884,  the  Supreme  Court  declared  that  a  sen- 
tence which  condemns  for  the  crime  which  is  the  subject  of  the  classification 
does  not  punish  one  more  grave  than  that  of  the  accusation,  even  though  the 
fiscal  shall  have  requested  the  acquittal  of  the  accused  at  the  time  of  the  Trial, 
basing  his  request  upon  the  fact  that  there  do  not  exist  sufficient  proofs  for  con- 
viction, weighing  them  differently  from  the  chamber,  which  is  not  obliged  to 
subject  itself  in  this  case  to  the  opinion  of  the  fiscal. 

See  number  40  of  the  report  of  the  fiscal  of  the  Supreme  Court  of  September 
15,  1883,  in  the  note  to  article  650. 

The  question  as  to  whether  a  court  can  condemn  an  accused  person  undergoing 
trial  if  no  definite  accusation  has  been  formulated,  is  of  a  character  essentially 
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Art.  788.  If,  judging  by  the  result  of  the  evidence,  the  court  should 
hold  that  the  act  to  be  proved  has  been  classified  with  manifest  error, 
the  presiding  judge  shall  employ  the  following  formula : 

Without  prejudging  th#  final  decision  upon  the  conclusions  of  the 
accusation  cmd  the  defense,  the  court  wishes  thai  the  prosecuting  offi- 
cial and  the  counsel  for  the  accused  (or  the  counsel  of  the  parties  if 
there  be  more  than  one)  inform  him  as  to  whether  the  act  which  may 
be  proved  constitutes  the  crime  of  ...  or  whether  the  circumstances 
which  exempts  from  liability  to  which  referenece  is  made  in  number 
.  .  .  of  article  .  .  .  of  the  penal  code  is  present. 

This  exceptional  power,  which  the  court  shall  use  with  moderation, 
does  not  extend  to  causes  which  involve  crimes  which  can  only  be 
prosecuted  at  the  instance  of  a  party,  nor  is  it  applicable  to  the  errors 
which  may  have  been  committed  in  the  written  classifications,  either 
with  regard  to  the  weighing  of  extenuating  and  aggravating  circum- 
stances, or  to  the  participation  of  each  of  the  persons  accused  in  the 
execution  of  the  public  crime,  the  subject-matter  of  the  action. 

If  the  prosecuting  official  or  any  of  the  counsel  for  the  parties  shall 
state  that  they  are  not  sufficiently  prepared  to  argue  the  question  pro- 
posed by  the  presiding  judge,  an  adjournment  shall  be  taken  to  the 
following  day.a 

Aht.  784.  When  the  time  for  argument  arrives,  the  presiding  judge 
shall  allow  the  prosecuting  official  to  speak,  if  he  be  a  party  to  the  cause, 
and  afterwards  the  counsel  for  the  private  accuser,  if  there  be  one. 

In  their  arguments  they  shall  state  the*  acts  which  they  consider  to 
be  proved  in  the  cause,  their  legal  classification,  the  participation 

of  procedure,  and  the  second  chamber  of  the  Supreme  Court  has  no  jurisdiction 
to  decide  it,  in  accordance  with  a  decision  of  January  17  and  20,  1887 ;  but  such 
is  not  the  case  when  the  sentence  pronounced  imposes  the  extreme  penalty, 
because  then  said  chamber  may  consider  all  the  motives  which  vitiate  the  sen- 
tence, for  a  violation  of  law  as  well  as  for  a  breach  of  form,  and  decide  whether 
the  absence  of  an  accusation  places  the  sentence  within  the  provisions  of  num- 
ber 3  of  article  912. 

•As  the  Supreme  Court  declared  in  a  decision  of  September  23,  1884,  when 
the  fiscal  modifies  his  conclusions  at  the  trial  and  considers  that  the  crime  is 
less  grave  than  he  qualified  it  therein,  a  court  which  condemns  a  criminal  In 
accordance  with  the  graver  classification  without  availing  itself  of  the  privi- 
lege granted  by  article  733,  incurs  the  breach  of  form  of  number  3  of  article 
912;  and  a  sentence  condemning  a  criminal  when  the  fiscal  has  modified  his 
conclusions  at  the  trial,  requesting  an  acquittal  on  account  of  the  acts  prose- 
cuted not  constituting  a  crime,  incurs  the  same  breach,  provided  the  court  has 
not  availed  itself  of  the  privilege  granted  by  the  said  article  733. 

When  the  court  avails  itself  of  the  privilege  granted  it  by  article  733,  and 
the  correctional  penalty  requested  by  the  accusation  is  not  proper,  according 
to  the  classification  accepted,  even  though  the  accused  and  his  counsel  agree 
with  the  former,  the  sentence  may  decree  another  penalty  in  accordance  to 
law,  first  ordering  the  continuation  of  the  trial.  Decision  of  December  15, 
1884.) 

Even  though  the  prosecuting  official  in  the  written  classification  should  re- 
quest a  penalty  for  the  person  undergoing  trial,  if  at  the  time  of  the  trial  he 
modifies  his  conclusions  to  the  effect  that  the  damage  caused  was  casual  and 
that  the  acts  involved  do  not  constitute  a  crime,  and  therefore  recommends  the 
absolute  acquittal  of  the  accused,  an  audiencia  which  condemns  the  latter  as 
the  author  of  the  crime  mentioned  in  the  written  conclusions,  without  making 
use  of  the  privilege  granted  it  by  article  733  of  the  law  of  criminal  procedure, 
Incurs  the  breach  of  form  referred  to  in  number  3  of  article  912  of  the  said  law, 
as  It  punishes  a  crime  which  has  not  been  the  subject  of  an  accusation.  (De- 
cision of  December  26,  1884.) 
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therein  of  the  accused,  and  the  civil  liability  which  may  have  been 
incurred  by  them  or  by  other  persons,  as  well  as  the  things  which 
may  be  the  object  thereof,  or  the  amount  at  which  it  should  be  fixed, 
when  they  or  their  representatives  also  exercise  a  civil  action. 

Art.  735.  The  presiding  judge  shall  thereupon  permit  counsel  for 
the  civil  plaintiff  to  speak,  if  there  be  any,  who  shall  confine  his  argu- 
ment to  the  points  relating  to  the  civil  liability. 

Art.  736.  Thereupon  the  counsel  for  the  persons  accused  shall  be 
allowed  to  speak,  and  then  the  persons  civilly  liable,  should  they  not 
be  represented  by  the  same  counsel. 

Art.  737.  The  arguments  of  the  counsel  of  the  parties  shall  relate 
to  the  conclusions  which  may  have  been  definitely  formulated,  and  in 
a  proper  case  to  the  proposition  of  the  presiding  judge  of  the  court 
in  accordance  with  the  provisions  of  article  733. 

Art.  738.  After  these  arguments  the  parties  shall  only  be  permitted 
to  rectify  the  facts  and  their  views. 

Art.  739.  Upon  the  conclusion  of  the  arguments  for  the  prosecution 
and  defense,  the  presiding  judge  shall  ask  the  persons  accused  whether 
they  have  anything  to  state  to  the  court. 

Any  person  answering  affirmatively  shall  be  allowed  to  speak. 

The  presiding  judge  snail  take  care  that  the  persons  accused,  in  their 
addresses,  shall  not  offend  good  morals,  nor  fail  in  the  respect  due  the 
court,  nor  in  the  proper  consideration  to  all  persons,  and  that  they 
confine  themselves  to  what  may  be  pertinent,  otherwise  silencing  them. 

Art.  740.  After  the  counsel  for  the  parties  and  the  persons  accused 
in  a  proper  case  have  spoken,  the  presiding  judge  shall  declare  the 
trial  concluded  and  ready  for  sentence. 

Art.  741.  The  court  shall  pronounce  sentence  within  the  period 
fixed  in  this  law,  considering  according  to  its  conscience  the  evidence 
submitted  at  the  trial,  the  arguments  of  the  prosecution  and  the  de- 
fense, and  the  statements  of  the  persons  accused.* 

Art.  742.  All  the  questions  which  may  have  been  the  object  of  the 
trial  shall  be  decided  in  the  sentence  convicting  or  acquitting  the  per- 
sons accused  not  only  as  to  the  principal  crime  and  those  connected 
therewith,  but  also  as  to  the  incidental  offenses  which  may  have  been 
heard  in  the  cause,  but  the  court  can  not  herein  employ  the  formula  of 
a  dismissal  of  proceedings  as  to  those  of  the  accused  whom  it  holds  it 
should  not  condemn. 

•  The  sentencing  court  can  not  and  must  not  consider  declarations  not  made  at 
the  oral  and  public  trial.     (Decision  of  December  IS,  1888.) 

An  appeal  for  annulment  of  judgment  never  lies  from  the  consideration  of  the 
evidence,  whether  relating  to  the  existence  of  this  or  that  crime,  or  to  the  crimi- 
nality of  the  person  ngainst  whom  a  greater  or  lesser  participation  is  charged, 
because  in  addition  to  not  being  specifically  included  among  the  cases  enu- 
merated in  article  849,  it  is  not  possible  to  charge  any  legal  infraction,  when  the 
legislator  has  left  absolutely  to  the  conscience  of  the  judge  such  consideration 
according  to  the  literal  and  specific  context  of  article  741.  (Decision  of  January 
17,  1881) 

According  to  article  741  of  the  said  law,  the  sentencing  court,  in  order  to  ren- 
der its  decision,  must  only  conscientiously  weigh  the  evidence  taken  at  the  trial, 
the  arguments  of  the  prosecution  and  defense,  and  the  statements  of  the  accused 
themselves ;  but  if  he  considers  it  advisable  to  verify  some  fact  included  in  the 
written  classifications,  he  has  powers  to  elucidate  it  in  accordance  with  number 
2  of  article  729.     (Decision  of  September  20,  1886.) 
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All  questions  relating  to  the  civil  liability  which  may  have  been  the 
subject-matter  of  the  action  shall  also  be  decided  in  the  sentence.9 

Art.  743.  The  clerk  of  the  court  shall  make  a  record  of  each  sitting 
held,  and  shall  state  therein  succinctly  everything  important  which 
may  have  occurred. 

The  record  shall  be  read  at  the  end  of  the  session,  such  corrections 
as  the  parties  may  demand  being  made  therein,  if  the  court  shall  at 
the  time  consider  them  proper. 

The  record  shall  be  signed  by  the  presiding  judge  and  members  of 
the  court,  the  prosecuting  official,  and  counsel  of  the  parties.6 

Chapter  V. — Suspension  of  the  oral  trial. 

Art.  744.  After  the  oral  trial  has  been  begun  it  shall  be  continued 
the  number  of  consecutive  sessions  as  may  be  necessary  until  its 
conclusion. 

Art.  745.  Notwithstanding  the  provisions  of  the  foregoing  article, 
the  presiding  judge  of  the  court  may  suspend  the  opening  of  the  ses- 

•  The  doubt  as  to  whether  the  oral  trial  should  be  held  after  the  opening  of  the 
same  has  been  moved  and  decreed  If  no  grounds  upon  which  to  formulate  an 
accusation  should  be  found,  has  been  decided  negatively,  because  a  dismissal 
of  proceedings  can  take  place  only  before  the  opening  of  the  trial,  after  the  con- 
clusion of  the  investigation ;  it  is  useless,  therefore,  to  seek  analogies  between 
the  precepts  of  this  article  and  those  of  article  655.  (Circular  of  the  presiding 
judge  of  the  Supreme  Court  of  July  14,  1884') 

On  the  occasion  of  the  application  of  the  provisions  of  this  article,  the  Supreme 
Court  declared  that  the  sentencing  court  can  not  and  should  not  consider  declara- 
tions not  made  at  the  oral  and  public  trial  (decision  of  December  IS,  1888) ;  and 
that  It  is  unchangeable  jurisprudence  that  a  sentence  acquitting  or  convicting 
decides  ail  points  which  have  been  the  subject  of  the  acquisition  and  defense. 
(Decision  of  April  5,  1884.) 

Neither  article  742  of  the  law  of  criminal  procedure  nor  any  other  article 
provides  that  the  sentence  shall  set  forth  the  reasons  alleged  by  the  counsel  for 
the  accused  for  not  agreeing  to  the  conclusions  of  the  prosecuting  official. 
(Decision  of  October  8,  1885.) 

A  violation  of  article  742  of  the  law  of  criminal  procedure  can  not  serve  as  a 
basis  for  an  appeal  for  annulment  of  judgment  for  violation  of  law  from  a  final 
sentence,  of  not  being  included  in  the  cases  specifically  mentioned  in  article  849 
of  the  said  law.     (Decision  of  December  23,  1885.) 

A  sentence  which  states  in  its  considerandos  that  in  the  commission  of  a  crime 
of  assassination  no  extenuating  circumstances  were  present  does  not  contain 
a  defect  in  its  preparation  because  the  same  has  not  passed  upon  the  extenuating 
circumstances  pleaded  by  the  appellant.     (Decision  of  April  12,  1886.) 

The  absolute  acquittal  of  the  accused  of  the  crime  which  has  been  the  subject 
eft  the  action,  in  accordance  with  the  accusation  of  the  public  prosecutor,  is  not 
an  obstacle  to  the  sentencing  court  if  it  considers  from  the  result  of  the  pro- 
ceedings that  the  said  accused  may  be  liable  for  an  offense  not  Incidental  thereto, 
ordering  on  its  own  motion  that  the  proper  transcript  be  made,  so  that  the 
respective  municipal  judge  may  take  the  proper  steps  without  violating  thereby 
this  article  nor  incurring  the  breach  of  form  referred  to  in  number  2  of  article  912 
(Decision  of  February  19,  1887.) 

b  The  doubt  as  to  whether  there  should  be  embodied  in  the  record  which  the 
secretary  makes  of  each  session  of  the  oral  trial  the  answers  which  the  wit- 
nesses may  give,  has  been  decided  negatively  by  the  fiscal  of  the  Supreme  Court 
In  his  report  of  September  15,  1883,  No.  56.  In  accordance  with  the  foregoing 
report,  in  a  decision  of  April  9,  1884,  the  Supreme  Court  established  that  al- 
though article  473  orders  that  the  record  of  the  trial  must  contain  a  succinct 
statement  of  all  that  may  have  taken  place,  this,  nevertheless,  does  not  grant 
authority  to  record  the  statements  of  the  witnesses  in  fuU,  because  such  pro- 
ceeding would  extend  the  time  of  the  sessions  uselessly. 
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sions  when  the  parties,  for  reasons  beyond  their  control,  should  not 
have  the  evidence  offered  in  their  respective  pleadings  ready.0 

Art.  746.  A  suspension  of  the  oral  action  shall  also  be  proper  in 
the  following  cases : 

1.  When  the  court  is  obliged  to  decide  during  the  arguments  some 
incidental  question  which  for  any  sufficient  cause  can  not  be  decided 
then  and  there. 

2.  When  in  accordance  with  this  law  the  court  or  any  of  its  mem- 
bers should  be  obliged  to  hold  some  proceeding  beyond  the  place 
where  the  sessions  are  being  held,  and  when  this  proceeding  can  not 
be  had  during  the  time  intervening  between  two  sessions. 

3.  When  the  witnesses  for  the  prosecution  and  defense  offered  by 
the  parties  do  not  appear,  and  when  the  court  considers  their  testi- 
mony necessary. 

Nevertheless,  the  court  may  in  such  case  order  the  continuation  of 
the  trial  and  the  taking  of  the  other  evidence,  and  after  this  has  been 
done  suspend  proceedings  until  the  absent  witnesses  appear.6 

If  the  failure  of  the  witnesses  to  appear  should  be  for  the  reasons 
stated  in  article  718,  the  procedure  shall  be  in  accordance  with  said 
article  and  the  two  following. 

4.  When  any  member  of  the  court  or  the  counsel  of  any  of  the  par- 
ties should  become  suddenly  ill  to  the  extent  of  not  being  able  to  con- 
tinue taking  part  in  the  trial,  and  can  not  be  replaced  without  serious 
injury  to  the  defense  of  the  person  interested. 

The  provisions  of  this  number  with  regard  to  the  counsel  of  the 
parties  shall  also  apply  to  the  prosecuting  official. 

5.  If  any  of  the  persons  accused  be  included  in  the  case  of  the  fore- 
going number  to  the  extent  of  not  being  able  to  be  present  at  the  trial. 

The  suspension  shall  not  be  ordered  for  this  cause  until  the  physi- 
cians appointed  by  the  court  for  the  examination  of  the  ill  person 
have  been  heard. 

6.  'When  unexpected  revelations  or  retractions  produce  substantial 
changes  in  the  actions,  making  new  elements  of  proof  or  some  supple- 
mentary summary  investigation  necessary.0 

•  Can  the  suspension  of  the  term  fixed  for  the  opening  of  the  sittings  be  or- 
dered at  the  instance  of  the  court  on  account  of  a  lack  of  preparation  of  the 
elements  of  proof? 

"Art.  747  of  the  Law  of  Criminal  Procedure  (says  the  fiscal  of  the  Supreme 
Court  in  the  thirteenth  instruction  of  the  report  of  1886)  decides  this  question 
in  stating  that  in  the  first,  second,  fourth,  and  fifth  cases  of  article  746  the  court 
may  at  its  own  instance  order  the  suspension,  and  in  the  other  cases,  among 
which  is  included  the  one  in  question,  it  shall  order  it,  if  proper,  on  motion  of 
a  party." 

The  oral  trial  must  be  suspended  whenever  the  accused  does  not  appear. 
{Report  of  the  fiscal  of  the  Supreme  Court  of  September  15,  1888,  No.  57.) 

*  If  the  witnesses  for  the  prosecution  should  fail  to  appear  at  the  oral  trial 
would  it  suffice  to  read  their  testimony  at  the  sumariot 

Only  when  the  testimony  of  a  witness  is  not  of  importance,  or  it  Is  not  ex- 
pected that  it  will  give  more  light  for  the  discovery  of  the  facts,  and  as  an 
extreme  case  the  reading  thereof  may  be  resorted  to,  applying  the  provisions  of 
art  730  of  this  law.  {Report  of  the  fiscal  of  the  Supreme  Court  of  September 
J 5,  1888,  No.  58.) 

0 Although  in  accordance  with  the  sixth  case  of  art.  746  of  the  law  of  crim- 
inal procedure,  when  unexpected  revelations  or  retractions  produce  substantial 
changes  in  the  proceedings,  necessitating  new  elements  of  proof  or  some  supple- 
mentary summary  investigation,  the  suspension  of  the  oral  trial  will  Ue»  the 
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Art.  747.  The  court  may  order  the  suspension  at  its  own  instance 
in  the  1st,  2d,  4th,  and  5th  cases  of  the  preceding  article.  In  the  other 
cases  it  shall  order  the  suspension,  if  proper,  on  motion  of  a  party. 

Akt.  748.  The  decrees  ordering  the  suspension  shall  state  the  time 
thereof,  if  possible ;  and  what  may  be  proper  for  the  continuation  of 
the  trial  shall  be  determined. 

There  shall  be  no  remedy  against  these  decrees. 

Akt.  749.  When  the  suspension  of  the  trial  must  be  for  an  indefinite 
or  too  long  a  period  by  reason  of  the  cases  provided  for  in  numbers 
4  and  5  of  article  746,  the  part  of  the  trial  already  held  shall  be 
declared  null  and  void,  and  citations  shall  issue  for  a  new  trial,  to  be 
held  when  the  cause  of  the  suspension  disappears  or  when  the  persons 
who  can  be  substituted  are  replaced. 

The  court  may  make  a  similar  decision  in  the  case  of  number  6,  if 
the  preparation  of  the  elements  of  proof  or  the  summary  supplemen- 
tary investigation  should  require  some  time. 

Book  IV.— SPECIAL  PROCEEDING!. 

Title  Fibst. — Manner  op  Proceeding  in  the  Trial  of  a  Senator 
or  Deputt  to  the  Cortes. 

Art.  750.  A  judge  or  court  who  shall  find  grounds  to  try  a  Senator 
or  Deputy  to  the  Cortes  by  reason  of  a  crime  shall  abstain  from  pro- 
ceeding against  him,  if  the  Cortes  should  be  in  session,  until  the 
proper  authority  is  obtained  from  the  colegislative  body  of  which  he 
is  a  member. 

Art.  751.  If  the  Senator  or  Deputy  to  the  Cortes  should  be  a  delin- 
quent in  fraganti  he  may  be  arrested  and  proceeded  against  without 
the  authority  referred  to  in  the  foregoing  article,  but  the  action 
taken  must  be  communicated  to  the  proper  colegislative  body  within 
twenty-four  hours  following  his  arrest  or  the  institution  of  pro- 
ceedings. 

fact  that  the  accused  shall  not  have  confessed  at  the  oral  trial  his  guilt  of  the 
crime  charged  to  him  in  the  classification  and  It  having  been  declared  in  the 
sumario  that  he  is  the  author  of  the  document  in  which  the  crime  is  supposed 
to  have  been  committed,  is  not  an  unexpected  retraction,  nor  does  it  even  imply 
a  contradiction  on  the  part  of  the  accused,  because  the  investigation  of  the  act 
is  one  thing  and  its  classification  another.     (Decision  of  October  8,  1883.) 

In  a  cause  for  theft  a  day  was  fixed  for  the  hearing,  which  it  was  necessary 
to  stay  ob  account  of  another  hearing  having  been  set  by  another  audiencia  in 
an  action  brought  against  the  accused  for  the  same  crime.  Upon  the  suspended 
hearing  being  had  upon  another  day,  the  fiscal  requested  the  suspension  of  the 
action  in  order  that  a  certificate  of  the  final  sentence  rendered  in  the  other 
cause  might  be  submitted,  which  petition  was  refused. 

Upon  Interposing  an  appeal  for  annulment  of  judgment,  the  sentence  was 
annulled : 

"Considering  that  as  prescribed  by  the  said  legal  provision  (art  746),  in- 
voked as  a  ground  for  this  appeal,  the  suspension  of  the  action  was  proper,  be- 
cause the  fact  of  the  accused  having  been  punished  for  the  same  crime  by  virtue 
of  a  final  sentence  recently  rendered  in  another  cause  for  theft,  of  which  the 
public  prosecutor  did  not  have  notice  at  the  time,  duly  proven,  produced  ft  sub- 
stantial change  in  the  same  with  regard  to  the  criminality  of  the  accused. 

"  Considering,  therefore,  that  the  appeal  lies  as  being  included  in  the  first 
case  of  art.  912  of  the  said  law,  by  reason  of  evidence  having  been  rejected 
which  was  known  to  be  pertinent,  and  which  was  proposed  in  due  time  and 
form,  in  view  of  its  character/'     (Decision  of  January  ££,  J 885.) 
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The  proper  colegislative  body  shall  also  be  informed  of  a  cause 
pending  against  a  person  who,  while  proceedings  are  pending  against 
him,  shall  have  been  elected  a  Senator  or  Deputy  to  the  Cortes. 

Akt.  752.  If  a  Senator  or  Deputy  to  the  Cortes  should  be  indicted 
during  a  parliamentary  recess  the  judge  or  court  taking  cognizance 
of  the  cause  shall  immediately  inform  the  proper  colegislative  body 
thereof. 

The  same  shall  be  done  when  a  Senator  or  Deputy  to  the  Cortes 
elect  should  have  been  accused  before  their  meeting. 

Aw.  753.  In  any  case  the  proceedings  shall  be  suspended  from  the 
day  the  Cortes  are  informed,  whether  in  session  or  otherwise,  pro- 
ceedings remaining  in  the  condition  in  which  thej[  may  be  at  that 
time  until  the  proper  colegislative  body  shall  decide  what  it  may 
consider  advisable. 

Akt.  754.  If  the  Senate  or  the  Congress  should  refuse  to  grant  the 
authority  requested,  the  proceedings  shall  be  dismissed  with  regard 
to  the  Senator  or  Deputy  to  the  Cortes ;  but  the  cause  shall  continue 
with  regard  to  the  other  persons  accused. 

Art.  755.  The  authority  shall  be  requested  in  the  form  of  a  suppli- 
cation, transmitting  with  the  latter  and  in  a  confidential  character  a 
certified  transcript  of  the  charges  against  the  Senator  or  Deputy, 
including  the  reports  of  the  prosecuting  official  and  the  private  peti- 
tions in  which  the  authority  may  havel>een  requested.0 

Art.  756.  The  supplication  shall  be  transmitted  through  the  Colo- 
nial Minister. 

Title  II. — Preliminary  Action  Necessary  for  the  Purpose  of 
Enforcing  the  Criminal  Liability  of  Jupges  and  Justices.6 

Art.  757.  Every  Spaniard  not  incapacitated  to  exercise  a  criminal 
action  may  institute  the  preliminary  proceedings  necessary  to  enforce 
the  criminal  liability  of  judges  and  justices  for  crimes  committed  in 
the  exercise  of  their  functions. 

Art.  758.  When  the  subject  of  the  preliminary  action  should  be 
any  of  the  crimes  of  prevarication  relating  to  unjust  decisions,  it  can 
not  be  brought  until  after  the  termination  of  by  a  final  sentence  the 
litigation  or  cause  giving  rise  to  the  proceeding. 

Art.  759.  If  the  subject  of  the  preliminary  action  should  be  any 
of  the  crimes  relating  either  to  malicious  delay  in  the  administration 
of  justice  or  to  the  refusal  to  pass  judgment  under  any  of  the  pre- 
texts specified  in  the  code,  it  may  be  brought  as  soon  as  the  judge  or 
court  shall  have  rendered  a  decision  refusing  to  pass  judgment  on 
account  of  the  obscurity,  insufficiency,  or  silence  of  the  law,  or  after 
fifteen  days  have  elapsed  since  the  presentation  of  the  last  petition 
requesting  the  judge  or  court  to  pass  upon  or  decide  any  cause,  pro- 
ceeding, or  judicial  demand  which  may  be  pending,  without  his  nav- 
ing  done  so,  nor  stated  in  writing  in  the  record  a  legal  cause  for  not 
doing  so. 

•  By  a  decision  of  July  %  1879,  the  Supreme  Court  declared  that  Parliament 
having  refused  to  grant  authority  for  proceeding  against  a  Deputy  or  Senator, 
a  decree  of  absolute  dismissal  rendered  in  the  cause  is  proper. 

*  The  preliminary  proceedings  are  not  necessary  when  they  are  at  the  Instance 
of  the  public  prosecutor.     {Decision  of  December  IB,  188+.) 
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Abt.  760.  When  the  object  thereof  should  be  any  other  crime  com- 
mitted by  the  judge  or  court  in  the  exercise  of  his  functions,  the  pre- 
liminary action  may  be  brought  as  soon  as  the  crime  is  known. 

Abt.  761.  The  person  injured  by  the  judicial  decision  shall  not  be 
obliged  to  give  any  bond  in  order  to  bring  an  action  against  judges 
or  justices. 

By  injured  person  is  understood  that  person  who  is  directly  dam- 
aged or  prejudiced  by  the  crime. 

Art.  762.  He  who  shall  not  have  been  injured  by  the  crime,  on 
bringing  the  preliminary  action  shall  give  the  bond  which  the  court 
which  is  to  take  cognizance  of  the  cause  may  fix,  in  order  that  such 
action  may  be  heard  and  determined  at  his  instance. 

The  provisions  contained  in  Title  IX  of  the  second  book  of  this  law 
shall  apply  to  all  that  relates  to  the  bond. 

Art.  y63.  An  appeal  for  a  stay  and  review  of  the  proceedings  shall 
lie  to  the  second  chamber  of  the  Supreme  Court  from  a  decree  requir- 
ing a  bond  and  fixing  the  amount  and  character  thereof,  should  such 
decree  have  been  rendered  by  an  audiencia. 

Should  it  have  emanated  from  the  Supreme  Court  a  petition  for  a 
review  only  shall  lie. 

Art.  764.  The  preliminary  action  shall  be  instituted  in  writing  in 
the  form  of  a  complaint  subscribed  by  an  attorney.0 

Art.  765.  If  the  criminal  liability  which  it  is  desired  to  enforce 
should  be  on  account  of  any  of  the  crimes  of  prevarication  relating  to 
uniust  decisions,  a  certified  copy  of  the  unjust  sentence,  decree,  or 
order  shall  be  presented  with  the  complaint. 

Should  this  not  be  possible,  the  office  or  judicial  archives  in  which 
the  original  proceedings  may  be  shall  be  designated. 

Art.  766.  The  complaint  shall  also  state  the  proceedings  of  the 
cause  of  which  transcripts  may  be  necessary  to  prove  the  injustice  of 
the  sentence,  decree,  or  order  which  gave  rise  to  the  preliminary 
action. 

Art.  767.  If  the  liability  should  be  on  account  of  any  of  the  crimes 
referred  to  in  article  759  of  this  law,  there  shall  be  attached  to  the 
complaint : 

1.  Copies  of  the  documents  presented  after  the  expiration  of  the 
legal  period,  if  fixed  by  law,  for  the  decision  of  the  judicial  demand, 
proceeding,  or  causes  pending,  any  of  the  persons  interested  request- 
ing the  judge  or  court  taking  cognizance  thereof  that  he  decide  or 
pass  upon  them  in  accordance  with  law. 

2.  A  certified  copy  of  the  decree  or  order  issued  by  the  judge  or 
court  overruling  the  petition  on  account  of  obscurity,  insufficiency, 
or  silence  of  the  law,  if  a  crime  defined  in  the  first  paragraph  of  the 
article  cited  should  be  involved,  or  the  crime  included  in  the  second 
paragraph  of  the  same  article;  a  certificate  which  establishes  that 
the  judge  or  court  permitted  fifteen  days  to  expire  after  the  pre- 
sentation of  the  petition,  or  after  the  last  petition,  if  more  than  one 
shall  have  been  presented  to  him,  without  having  decided  or  passed 
upon  the  proceedings  or  without  having  stated  therein  or  notified 
the  parties  of  the  legitimate  cause  which  prevented  him  from  so 
doing. 

fl  Article  277  prescribes  the  requirements  of  a  complaint. 
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Art.  768.  If  the  liability  should  be  on  account  of  any  other  crime 
committed  by  the  judge  or  justice  in  the  exercise  of  his  functions,  a 
document  showing  the  commission  of  the  crime,  or  in  its  absence  a 
list  of  witnesses,  prepared  in  the  manner  prescribed  in  article  656, 
shall  be  presented  with  the  written  complaint. 

Art.  769.  If  the  person  bringing  the  preliminary  action  for  any  of 
the  crimes  mentioned  in  the  foregoing  articles  should  not  be  able  to 
obtain  the  documents  necessary,  he  shall  present  at  least  a  certified 
copy  of  the  notarial  act  executed  for  the  purpose  of  establishing  the 
fact  that  he  requested  them  of  the  judge  or  court  who  should  have 
furnished  them  or  ordered  their  issue. 

Art.  770.  The  court  taking  cognizance  of  the  preliminary  action 
shall  order  such  transcripts  made  as  may  be  requested,  and  in  the  case 
of  the  foregoing  article  shall  order  the  judge  or  court  refusing  to 
issue  the  certificates  to  transmit  the  same  within  the  period  fixed, 
reporting  at  the  same  time  what  he  may  deem  proper  as  to  the  reasons 
for  his  refusal  to  issue  the  transcript  requested. 

He  shall  also  order  the  transcripts  made  which  he  may  consider 
advisable,  citing  the  complainant  for  the  comparing  of  all  which  may 
be  made,  unless  the  transcript  should  be  of  some  proceeding  of  the 
vumario  not  yet  concluded,  and  not  had  with  the  intervention  of  the 
person  instituting  the  preliminary  action. 

Art.  771.  After  the  transcripts  have  been  made  they  shall  be 
attached  to  the  record  of  proceedings,  and  shall  be  referred  for  exami- 
nation to  the  complainant  for  a  period  of  three  days. 

A  transcript  of  a  private  character,  to  which  reference  is  made  in 
the  preceding  article,  if  the  complainant  be  included  in  the  case  indi- 
cated, is  excepted  from  the  provisions  of  the  foregoing  paragraph. 

If  the  record  of  proceedings  should  not  be  returned  within  said 

Seriod,  it  shall  be  recovered  on  motion  of  the  court  on  the  first  day  of 
elay. 

It  shall  afterwards  be  referred  to  the  fiscal  for  a  similar  period, 
and  after  being  returned  a  day  shall  be  set  for  the  hearing. 

Art.  772.  If  witnesses  are  to  testify,  they  shall  be  cited  with  the 
legal  formalities,  a  day  being  set  for  their  appearance. 

The  witnesses  shall  t>e  examined  in  the  manner  prescribed  in  chap- 
ter 5,  title  5,  of  the  second  book. 

Art.  773.  The  prosecuting  official,  as  well  as  the  complainant,  may 
state  at  the  hearing  what  they  may  deem  advisable  with  regard  to 
what  may  appear  from  the  documents  composing  the  record,  and,  in 
a  proper  case,  on  the  depositions  of  the  witnesses  examined,  conclud- 
ing by  requesting  the  admission  or  rejection  of  the  complaint  inter- 
posed. 

Art.  774.  The  court  shall  decide  what  it  may  deem  just  upon  the 
day  following  the  hearing. 

Art.  775.  If  the  complaint  be  admitted,  an  order  shall  issue  to  pro- 
ceed with  the  mmario  in  accordance  with  the  procedure  established 
in  this  law,  appointing,  in  accordance  with  the  provisions  of  article 
303,  the  justice  of  the  chamber  who  is  to  conduct  it,  should  it  not  be 
deemed  advisable  that  the  examining  judge  be  of  the  territory  within 
which  the  crime  may  have  been  committed,  or  any  official  of  the 
judiciary  in  active  service. 
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The  court  shall  also  order  the  suspension  of  the  judges  or  justices 
against  whom  the  complaint  may  have  been  admitted,  informing  the 
Colonial  Department  thereof  for  the  proper  purposes. 

Abt.  776.  If  the  complaint  be  rejected,  the  court  shall  tax  the  costs 
against  the  complainant,  if  the  latter  should  not  be  the  person  injured 
by  the  alleged  crime. 

He  shall  also  tax  them  against  the  person  offended,  if  it  shall 
appear  that  he  has  acted  in  bad  faith  or  with  evident  malice. 

Art.  777.  Should  the  costs  be  taxed,  the  bond  shall  not  be  returned 
until  they  are  paid,  and  should  they  not  be  paid  within  the  period 
allowed  therefor,  they  shall  be  enforced  against  the  bond,  the  balance 
being  returned  to  the  person  furnishing  it. 

Art.  778.  Prosecuting  officials  shall  not  be  subject  to  the  foregoing 
provisions  relating  to  bonds  and  costs  when  they  bring  any  action  of 
a  criminal  character  against  judges  and  justices. 

Title  III. — Proceedings  in  Cases  of  Flagrant  Crimes. 

Chapter  First. — Gases  where  these  proceedings  lie»a 

Art.  779.  A  flagrant  crime  shall  be  considered  such  crime  which  is 
being  committed  or  has  just  been  committed  when  the  delinquent  or 
delinquents  are  surprised. 

As  surprised  in  the  act  shall  be  considered  not  only  a  criminal  taken 
at  the  moment  of  committing  the  crime,  but  also  a  person  detained  or 
pursued  immediately  after  its  commission,  if  the  pursuit  should  last 
or  not  be  discontinued  until  the  delinquent  places  himself  beyond  the 
immediate  reach  of  those  pursuing  him. 

A  delinquent  in  fraganti  shall  also  be  considered  he  who  shall  be 
surprised  immediately  after  the  commission  of  a  crime  with  effects  or 
instruments  in  his  possession  which  permit  of  a  strong  presumption 
of  his  participation  therein. 

Art.  780.  The  procedure  referred  to  in  this  title  shall  only  apply  to 
presumed  criminals  apprehended  in  fraganti  who  deserve  correctional 
penalties,  whatever  be  the  degree  to  be  imposed. 

Art.  781.  If  the  municipal  judge,  or  the  examining  judge  in  a 
proper  case,  should  be  in  doubt  as  to  whether  the  crime  deserves  a 
correctional  penalty,  they  shall  request  the  opinion  of  the  proper 
court,  which,  after  hearing  the  prosecuting  official,  shall  answer 
within  four  days  after  receiving  the  request. 

Art.  782.  In  causes  of  this  character,  questions  of  jurisdiction 
raised  between  judges  and  courts  of  the  ordinary  jurisdiction  shall  be 
heard  and  determined  according  to  the  following  rules : 

If  a  court  claims  the  cognizance  of  a  cause  when  another  court  has 
already  taken  cognizance  thereof,  and  there  should  be  any  doubt  as 
to  which  is  competent,  should  no  agreement  be  reached  after  the  first 
communication  is  exchanged  on  the  subject,  they  shall  place  the  facts 
without  delay  before  the  proper  superior,  in  accordance  with  the  pro- 
visions of  article  20,  by  means  of  a  statement  setting  forth  grounds  in 
order  that  such  superior,  after  hearing  the  -fiscal  orally,  may  decide  at 
once  without  further  remedy  what  he  may  deem  proper. 

•  See  Official  Gazette  P.  R.,  No.  37,  Feb.  12,  1899. 
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In  the  meantime  each  court  shall  continue  the  proceedings  begun. 

If  judges  of  examination  differ  as  to  the  jurisdiction,  the  pro- 
visions of  article  22  of  this  law  shall  be  observed. 

In  any  case,  the  examining  judges  within  whose  judicial  district 
a  crime  may  have  been  committed  or  triable  acts  should  occur  as  a 
consequence  thereof,  shall  take  the  proper  steps,  forwarding  the  same 
to  the  judge  having  jurisdiction  of  the  principal  crime. 

Art.  783.  Whenever  a  flagrant  crime  is  involved,  the  officials  of 
the  judicial  police  shall  inform  the  municipal  judge  thereof  in  towns 
which  are  not  the  seat  of  a  judicial  district,  and  also  those  in  such 
seat,  if  the  examining  judge  be  absent. 

In  other  cases  they  shall  inform  the  judge  of  examination  thereof 
directly. 

Aht.  784.  The  judicial  authorities  mentioned  in  the  foregoing 
article  shall  respectively  conduct  the  first  steps  of  the  sumario  if  it 
be  a  public  crime,  and  on  motion  of  a  legitimate  party,  if  it  be  a 
private  crime. 

The  municipal  judge  in  a  proper  case  shall  immediately  inform 
the  judge  of  examination  of  the  act  as  soon  as  possible  without 
prejudice  to  the  continuation  of  the  more  urgent  proceedings  of 
investigation,  and  shall  punctually  carry  out  any  order  which  said 
judge  of  examination  shall  issue  to  him. 

Both  the  municipal  judge  and  the  examining  judge  shall  further- 
more comply  with  the  provisions  of  article  308  of  this  law. 

Art.  785.  The  authorities  or  officials  to  whom,  according  to  this 
law,  the  taking  of  the  first  steps  pertains,  may  order,  in  the  case  of 
a  flagrant  crime  of  injuries  committed  with  violence,  that  the  first 
physician  found  accompany  them,  and  two,  if  there  be  that  number, 
in  order  to  furnish  the  proper  assistance  to  the  person  injured  ii 
necessary. 

The  physicians  called  upon,  even  though  it  be  only  orally,  who 
shall  not  consent  to  furnish  the  assistance  mentioned  in  the  fore- 
going paragraph,  shall  incur  a  fine  of  not  less  than  125  or  more  than 
625  pesetas,  unless  they  shall  have  incurred  criminal  liability  by  their 
disooedience. 

Aht.  786.  Without  prejudice  to  the  provisions  of  article  354,  the 
officials  of  the  judicial  police  may  prevent,  in  the  case  of  a  flagrant 
crime,  that  the  persons  found  where  the  crime  was  committed  depart 
therefrom. 

They  may  also  seize  the  effects  found  in  said  place  until  the  judicial 
authority  arrives,  whenever  there  is  danger  that  in  failing  to  do  so 
some  evidence  of  the  acts  which  have  taken  place  may  disappear. 

They  may  also,  in  such  case,  immediately  cause  the  appearance  of 
the  persons  or  take  the  effects  mentioned  in  the  foregoing  paragraph 
before  the  municipal  or  examining  judge. 

Aht.  787.  The  authorities  and  agents  referred  to  in  the  foregoing 
articles  may  also  call  upon  the  assistance  of  the  public  force  when 
necessary,  for  the  discharge  of  the  duties  entrusted  to  them  by  this 
law. 

The  call  for  such  services  shall  be  made  in  writing,  if  the  urgency 
of  the  case  permits,  and  shall  be  addressed  to  the  local  chief  of  the 
force. 
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Chapter  II. — Rules  to  which  these  proceedings  must  conform. 

Art.  788.  The  examining  judge  shall  employ  for  the  proof  of  the 
crime  and  the  guilt  of  the  presumed  criminal  the  common  and  ordi- 
nary means  which  this  law  establishes,  with  the  modifications  con- 
tained in  the  following  articles. 

Art.  789.  The  examining  judges  shall  avoid  all  proceedings  the 
result  of  which,  even  in  the  case  most  favorable  to  the  criminal,  would 
not  alter  either  the  nature  of  the  crime  or  the  liability  of  the  delin- 
quents. 

Art.  790.  The  examining  judges,  when  several  eyewitnesses  are 
present,  shall  enter  the  testimony  of  the  most  important,  and  the 
examination  in  a  proper  case  of  the  persons  arrested,  in  a  short  record, 
which  shall  be  subscribed  by  the  judge,  the  secretary,  the  person 
arrested,  and  by  the  witnesses,  should  they  be  able  to  do  so. 

The  judge  may,  if  he  considers  it  necessary,  examine  some  witness 
apart  from  the  others. 

Art.  791.  If  the  person  arrested  acknowledges  that  he  has  attained 
the  age  necessary  in  order  to  enforce  against  him  in  a  proper  case  the 
criminal  liability  to  its  fullest  extent,  and  if  the  examining  judge 
should  have  no  doubt  upon  this  question,  it  shall  not  be  necessary  to 
produce  his  baptismal  certificate  in  the  cause  if  not  necessary  for  the 
purpose  of  proving  his  identity. 

Art.  792.  If  there  be  more  than  one  accused  person,  the  examining 
judge  may  order  the  preparation  of  the  number  of  separate  records 
which  he  may  deem  advisable  to  simplify  and  hasten  the  proceedings 
and  not  delay  the  punishment  of  those  who  are  self-confessed  or  con- 
victed. 

Art.  793.  The  examining  judge  shall  seek  to  terminate  the  sumario 
within  eight  days  after  the  first  step  should  it  not  be  necessary  to 
await  the  result  of  some  injury  or  some  essential  proceeding. 

The  court  shall  carefully  examine  the  reasons  for  any  other  delay  in 
order  to  discipline  the  examining  judge  incurring  the  same  without 
good  excuse. 

Art.  794.  Upon  the  conclusion  of  the  sumario,  and  after  the  record 
of  the  proceedings  thereof  has  been  forwarded  to  the  court  of  compe- 
tent jurisdiction,  it  shall  be  referred  successively  for  a  period  of  three 
days,  to  the  parties,  beginning  with  the  prosecuting  official,  in  order 
that  they  may  make  the  classification  of  the  crime.0 

*  The  doubt  having  arisen  as  to  whether  the  word  "  parties,"  to  which  this 
article  and  article  796  refer,  includes  both  the  accusers  and  the  defendants  or 
only  the  former,  the  office  of  the  fiscal  of  the  Supreme  Court  In  its  fifty-ninth 
instruction  of  its  report  of  September  15,  1883,  is  of  the  opinion  that  it  relates 
only  to  the  accusing  parties. 

This  article  in  providing — says  the  Chief  Justice  of  the  Supreme  Court  in  a 
circular  of  July  14,  1883— -that  the  sumario  be  referred  successively  to  the 
parties  in  order  that  they  may  classify  the  crime,  refers  only  to  the  public 
prosecutor  and  the  private  accuser,  if  there  be  any,  as  these  parties  are  the 
only  ones  who  classify  the  crimes. 

In  view  of  the  terms  of  art.  794  of  the  law  of  criminal  procedure,  can  the 
public  prosecutor  request  a  dismissal  of  the  proceedings  when  he  deems  it 
proper? 

The  terms  of  the  said  article  give  rise  to  said  doubt,  as  it  states  that  upon  the 
termination  of  the  sumario  and  its  transmittal  to  the  court  of  competent  juris- 
diction, It  shall  be  referred  successively  to  the  parties,  beginning  with  the  public 
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Art.  795.  If  the  prosecuting  official  shall  request  the  imposition  of 
a  correctional  penalty,  the  accused  shall  be  informed  in  order  that  he 

prosecutor,  for  a  period  of  three  days,  In  order  that  they  may  classify  the 
crime. 

The  law  has  set  out  from  the  supposition  that  in  cases  in  which  in  accordance 
with  art.  779  proceedings  upon  a  flagrant  crime  lie,  there  always  exists  a 
delinquent,  and  therefore  the  case  has  not  been  provided  for  if  the  person  under- 
going trial  is  not  such  delinquent. 

But  as  notwithstanding  this,  although  it  may  be  seldom,  the  case  is  possible 
that  said  delinquency  does  not  appear,  to  suppose  then  that  the  public  prose- 
cutor, if  he  believes  that  a  dismissal  of  the  proceedings  is  proper  can  not 
request  it  at  once,  signifies  that  the  sumario  must  be  returned  to  the  examining 
judge  in  order  that  he  may  prepare  it  in  accordance  with  the  provisions  appli- 
cable to  ordinary  cases,  and  that  in  this  manner  the  provisions  of  articles  626 
et  seq.  of  said  law  may  be  complied  with. 

Thus,  it  must  be  granted  that,  when  during  the  period  of  investigation,  either 
the  nonexistence  of  the  crime  or  the  lack  of  responsibility  of  the  presumed 
criminal  is  proven,  the  public  prosecutor  will  be  obliged  to  request  the  applica- 
tion of  the  provisions  of  articles  637  and  641  of  the  law  of  criminal  procedure 
in  taking  the  action  referred  to  in  art.  794  of  the  said  law.  (Report  of  the 
Fiscal  of  the  Supreme  Court  of  September  15, 1888,  No.  60,  and  question  No.  15 
of  that  of  1877.) 

The  question  having  been  put  to  the  aforesaid  office  as  to  whether,  after  the 
classification  of  the  fiscal  has  been  formulated,  It  must  be  served  immediately 
and  personally  upon  the  accused,  and  that  if  the  latter  does  not  agree  therewith 
the  cause  should  then  be  referred  to  his  counsel,  or  if,  on  the  contrary,  the  cause 
should  be  delivered  at  once  to  the  counsel,  in  order  that  they  may  act  upon  the 
conclusions  of  the  fiscal,  afterwards  served  upon  the  accused,  it  answered 
(question  15  of  the  report  of  1887):  % 

"  The  terms  in  which  arts.  795  and  796  of  the  law  of  criminal  procedure  are 
drafted,  decide  the  question  to  the  effect  that  the  classification  of  the  fiscal 
must  be  served  upon  the  accused  in  order  that  he  may  state  whether  he  agrees 
therewith  or  not,  and  in  the  latter  case  the  record  shall  be  exhibited  in  the  office 
of  the  secretary  in  order  that  the  parties  may  propose  the  elements  of  proof 
of  which  they  intend  to  avail  themselves." 

In  accordance  with  the  foregoing,  the  Supreme  Court  in  a  decision  of  No- 
vember 9,  1883,  in  annulling  another  condemnatory  one  pronounced  in  a  cause 
Involving  a  flagrant  crime,  in  which  the  sumario  was  referred  to  the  fiscal  and 
the  classification  of  the  latter  was  then  served  upon  the  accused,  who  inter- 
posed an  appeal  for  annulment  based  upon  No.  1  of  art.  911,  on  account  of  not 
having  been  able  to  submit  evidence,  the  sumario  not  having  been  delivered  to 
him,  stated  that  art.  794  grants  to  the  parties  equal  rights,  as  in  the  case  of 
art.  652,  art.  656,  prescribing  that  the  evidence  be  proposed  at  the  time  of  the 
classification,  differing  in  this  point  from  art.  794,  which  leaves  this  decision 
pending  for  the  case  mentioned  in  the  third  paragraph  of  art.  795,  and  in  view 
of  the  provisions  of  said  articles  and  without  it  being  possible  to  grant  to  the 
prosecution  more  means  or  remedies  than  to  the  defense,  the  sumario  must  be 
delivered  to  the  accuser  as  one  of  the  parties  to  the  action  in  order  that  he 
may  make  the  classification  within  a  period  of  three  days,  without  this  being 
in  contravention  of  the  provisions  of  the  said  paragraph,  which  can  only  refer 
to  those  who  may  have  limited  themselves  to  making  a  classification  observing 
only  the  provisions  of  the  said  art.  794. 

The  precept  of  art.  794  of  the  law  of  criminal  procedure  in  ordering  that 
after  the  sumario  has  been  transmitted  by  the  judge  of  examination  to  the 
proper  court  it  be  referred  successively  to  the  parties,  beginning  with  the  public 
prosecutor,  for  the  classification  of  the  crime,  grants  to  the  former  equal  rights 
and  places  them  in  an  identical  situation  with  regard  to  he  crime,  as  occurs 
also  in  the  cases  mentioned  in  articles  652  and  656  of  said  law;  and  as  it  is 
not  possible  to  grant  to  the  prosecution  more  means  or  ways  nor  place  It  in  a 
more  advantageous  situation  than  the  defence,  it  is  absolutely  necessary  to 
deliver  the  sumario  to  the  counsel  of  the  accused,  who  is  one  of  the  essential 
parties  to  a  criminal  action,  in  order  that  within  a  period  of  three  days,  which 
is  also  allowed  the  prosecution,  he  may  submit  his  written  conclusions,  without 
an  obstacle  thereto,  being  the  provision  of  the  second  paragraph  of  art.  796, 
which  can  only  refer  to  those  who  may  have  confined  themselves  to  making  the 
classification  in  view  of  the  precepts  of  art.  794.    (Decision  of  January  15, 1884.) 
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may  state  whether  he  agrees  or  not  thereto;  in  an  affirmative  case  the 
court  shall  immediately  pronounce  the  proper  sentence,  but  can  not 
impose  a  higher  penalty  than  that  to  which  he  may  have  agreed.  A 
sentence  thus  rendered  shall  close  the  proceedings,  and  no  remedy 
whatsoever  shall  be  admitted  thereagamst. 

If  the  person  undergoing  trial  be  a  minor,  it  shall  be  necessary  that 
his  attorney  and  counsel  also  give  his  consent 

Art.  796.  When  the  accused,  or  the  counsel,  in  a  proper  case, 
should  not  agree  to  the  penalty  requested  by  the  prosecuting  official, 
or  when  the  court  is  of  opinion  that  the  penalty  requested  is  not  the 
proper  one  according  to  the  classification  of  the  crime,  but  that  a 
higher  penalty  should  be  imposed,  it  shall  order  the  continuation  of 
the  tried. 

The  parties  shall  in  such  case  be  informed  in  order  that  within 
three  days  they  may  propose  the  elements  of  proof  of  which  they  in- 
tend to  avail  themselves,  for  which  purpose  the  record  shall  be  ex- 
hibited to  them  in  the  office  of  the  recording  clerk;  and  after  the 
evidence  has  been  submitted,  the  action  shall  subsequently  continue  * 
according  to  the  ordinary  rules,  but,  nevertheless,  the  court  must 
reduce  the  periods  as  much  as  possible. 

If  the  prosecuting  official  should  be  of  opinion  that  the  penalty  cor- 
responding to  the  crime  should  be  a  corporal  one,  he  shall  so  inform 
the  court  in  order  that  the  cause  may  be  returned  to  the  examining 
judge  for  a  hearing  and  determination  thereof  according  to  the  ordi- 
nary procedure. 

Art.  797.  The  courts  shall  give  preference  to  the  hearing  and  de- 
termination of  causes  relating  to  flagrant  crimes. 

Art.  798.  Immediately  after  the  conclusion  of  the  action  the  court 
shall  assemble  to  deliberate  and  pronounce  sentence,  which  must  be 
made  public  the  same  or  not  later  than  the  following  dav. 

Art.  799.  The  result  of  the  oral  trial  shall  be  recorded  in  an  instru- 
ment which  shall  be  subscribed  bv  the  members  of  the  court,  the 
prosecuting  official,  the  counsel,  and  the  secretary. 

Art.  800.  An  appeal  for  annulment  of  judgment  for  a  violation  of 
law  lies  from  the  decision  of  the  court,  if  at  the  time  of  the  publica- 
tion of  the  sentence  the  accused,  his  counsel,  or  the  prosecuting  official 
shall  indicate  that  he  desires  to  avail  himself  of  this  remedy. 

Should  such  statement  be  made,  the  appeal  shall  be  considered  pre- 
pared by  this  act  merely,  and  a  true  copy  of  the  sentence  shall  be 
transmitted  to  the  supreme  court  on  the  same  day,  the  original  being 
retained  in  the  office  of  the  secretary  of  the  sentencing  court. 

An  appeal  for  breach  of  form  may  also  be  interposed  within  two 
days  following  that  of  the  last  notice. 

Art.  801.  'fhe  admission,  hearing,  and  decision  of  these  appeals 
shall  conform  to  the  rules  established  in  Title  I,  of  the  fifth  book; 
but  they  shall  be  placed  upon  the  calendar  and  heard  before  other 
appeals. 

Art.  802.  The  Supreme  Court  shall  render  and  publish  the  sen- 
tence in  the  form  ana  within  the  period  fixed  in  article  798. 

Art.  803.  After  the  sentence  has  been  publiphed  by  the  Supreme 
Court  the  proper  certified  copy  shall  be  issued  to  the  sentencing  court 
for  its  execution,  an  attested  copy  sufficient  for  the  liquidation  of  the 
costs  incurred  and  to  determine  the  inversion  of  the  deposit  being 
retained. 
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Title  TV. — Proceedings  upon  Crimes  of  Contumely  and  Calumnt 
Against  Private  Individuals. 

Art.  804.  No  complaint  for  acts  of  contumely  or  calumny  against 
private  individuals  shall  be  admitted  unless  a  certificate  be  presented 
showing  that  proceedings  to  effect  a  conciliation  have  been  held  with 
the  complainant  or  that  an  unsuccessful  attempt  was  made  for  this 
purpose. 

Art.  805.  If  the  complaint  should  be  of  an  act  of  contumely  or 
calumny  committed  during  a  judicial  proceeding,  it  shall  be  neces- 
sary furthermore  to  show  the  authority  of  the  judge  or  court  before 
whom  it  was  committed. 

This  authority  shall  not  be  considered  sufficient  proof  of  the  charge. 

Art.  806.  If  the  act  of  contumely  and  calumny  should  have  been 
committed  in  writing,  the  document  containing  the  same  shall  be 
presented  if  possible. 

Art.  807.  When  acts  of  contumely  or  calumny  committed  in  writ- 
ing are  in  question,  when  such  writing  is  acknowledged  by  the  per- 
son legally  liable,  and  after  it  has  been  proven  whether  or  not  the 
publicity  referred  to  in  the  respective  article  of  the  penal  code  has 
existed,  the  sumario  shall  be  considered  closed  after  the  indictment 
of  the  defendant. 

Art.  808.  If  verbal  acts  of  contumely  or  calumny  should  be  in 
question  after  the  complaint  has  been  presented,  the  examining  judge 
snail  cite  the  complainant,  the  defendant,  and  the  witnesses  who  can 
testify  as  to  the  acts  for  an  oral  trial,  setting  a  day  and  hour  for  the 
same. 

Art.  809.  The  trial  must  be  held  within  three  days  after  the  filing 
of  the  complaint  before  the  examining  judge  of  competent  jurisdic- 
tion. 

Should  there  be  just  cause  established  by  a  certificate  of  the  secre- 
tary, the  time  for  the  holding  of  the  oral  trial  may  be  extended  to 
eight  days. 

Art.  810.  Acts  of  contumely  against  public  officials  relating  to  mat- 
ters concerning  the  exercise  of  their  duties  are  excepted  from  the 
rules  established  in  the  three  preceding  articles,  as  well  as  calumny, 
when  the  accused  state  that  they  desire  to  prove  before  the  oral  trial 
the  truth  of  the  defamatory  imputation  or  of  the  criminal  act 
charged. 

In  either  case  the  mmario  can  not  be  concluded  until  the  complain- 
ant precisely  and  clearly  specifies  the  acts  and  circumstances  of  the 
charge,  in  order  that  the  accused  may  prepare  his  evidence  for  pre- 
sentation at  the  oral  trial.  Should  he  not  do  so  within  the  period 
which  the  judge  may  grant  him,  the  sumario  shall  be  considered 
terminated,  taking  into  consideration  his  failure  or  omission  in  order 
that  it  may  not  prejudice  the  accused. 

Art.  811.  A  person  filing  a  complaint  for  an  act  of  contumely  or 
calumny  must  attach  a  copy  of  the  complaint,  which  shall  be  served 
upon  the  defendant  at  the  time  of  his  citation  for  the  trial. 

Art.  812.  Upon  the  holding  of  the  trial  on  the  day  fixed  and  after 
the  complainant  has  presented  the  proof  of  the  acts  constituting  an 
oral  act  of  contumely  or  calumny,  the  judge  shall  order  what  may  be 
proper  with  regard  to  the  trial  of  the  defendant,  terminating  the 
swnario  thereupon. 
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Abt.  818.  No  hearsay  evidence  shall  be  admitted  in  causes  involving 
acts  of  contumely  or  calumny. 

Abt.  814.  The  absence  of  the  defendant  shall  not  stay  the  holding 
nor  the  decision  of  the  case,  provided  he  has  been  formally  cited. 

Abt.  815.  A  record  shall  be  made  of  each  trial,  the  proceedings  had 
being  clearly  and  succinctly  stated  and  signed  by  all  persons  present 
able  to  do  so. 

Title  V. — Pboceedings  on  Cbimes  Committed  Through  the  Press, 
Engravings,  or  Other  Mechanical  Means  of  Publication. 

Abt.  816.  As  soon  as  a  sumario  is  begun  for  a  crime  committed 
through  the  press,  engravings,  or  other  mechanical  means  of  publica- 
tion, the  copies  of  the  print  or  impression  shall  be  seized  wherever 
they  may  be.    The  plate  of  the  latter  shall  also  be  seized. 

Proceedings  shall  also  be  instituted  at  once  to  ascertain  the  real 
author  of  the  writing  or  impression  by  the  publication  of  which  the 
crime  may  have  been  committed. 

Abt.  817.  If  the  writing  or  impression  shall  have  been  published  in 
a  newspaper,  whether  in  its  text  or  on  a  separate  sheet,  depositions 
shall  be  taken  of  the  director  or  editors  of  the  former  and  of  the  head 
or  manager  of  the  typographical  establishment  in  which  the  impres- 
sion or  engraving  may  have  been  done,  for  the  purpose  of  ascertain- 
ing- the  author. 

For  this  purpose  the  original  shall  be  demanded  of  any  of  the  per- 
sons in  whose  possession  it  may  be,  which  person,  if  he  does  not  place 
the  same  at  the  disposal  of  the  judge,  shall  state  the  person  to  whom 
he  may  have  delivered  it. 

Abt.  818.  If  the  crime  should  have  been  committed  by  means  of  the 
publication  of  a  writing  or  of  single  impressions,  the  deposition  men- 
tioned in  the  foregoing  article  shall  be  taken  of  the  head  and  employees 
of  the  establishment  in  which  the  printing  or  stamping  was  done. 

Abt.  819.  If  it  should  not  be  possible  to  ascertain  the  real  author  of 
the  writing  or  impression,  or  if  ne  can  not  be  prosecuted  on  account  of 
being  a  resident  of  a  foreign  country,  or  for  any  other  reason  specified 
in  the  penal  code,  the  proceedings  shall  be  brought  against  the  persons 
subsidiarily  liable  in  the  order  established  in  the  proper  article  of  the 
said  code. 

Abt.  820.  The  confession  of  an  alleged  author  shall  not  be  sufficient 
to  consider  him  as  such,  and  prevent  proceedings  being  instituted 
against  other  persons,  if  in  view  of  his  circumstances  or  of  the  crime 
there  should  be  sufficient  indications  to  lead  to  a  belief  that  the  person 
making  the  confession  was  not  the  real  author  of  the  writing  or 
impression  published. 

But  after  a  final  sentence  has  been  rendered  against  those  sub- 
sidiarily liable,  new  proceedings  can  not  be  brought  against  the 
person  principally  liable,  should  he  become  known. 

Abt.  821.  If  during  the  course  of  the  cause  it  shall  appear  that 
some  person  who,  in  the  order  established  in  the  respective  article  of 
the  penal  code,  should  before  the  accused  answer  criminally  for  the 
crime,  the  proceedings  shall  be  dismissed  with  regard  to  the  latter 
and  directed  against  the  former. 
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Art.  822.  Only  the  printed  copies  of  the  writing  or  impression 
and  the  plate  of  the  latter  shall  be  considered  as  instruments  or 
effects  of  crime. 

Art.  823.  After  the  printed  matter,  engraving,  or  other  mechanical 
means  of  publication  which  may  have  served  for  the  commission  of 
the  crime  shall  have  been  attached  to  the  cause,  and  after  the  author 
or  the  person  subsidiarily  liable  has  been  ascertained,  the  sumario 
shall  be  closed. 

Title  VI. — Proceedings  for  Extradition. 

Art.  824.  The  fi&cales  of  audiencias  and  of  the  Supreme  Court, 
each  in  his  case  and  place,  shall  request  the  judge  or  court  to  recom- 
mend to  the  Government  that  it  make  a  request  for  the  extradition 
of  persons  accused  or  condemned  by  a  final  sentence  when  proper 
according  to  law. 

Art.  825.  In  order  that  the  extradition  may  be  demanded  or  recom- 
mended, it  shall  be  necessary  that  a  warrant  of  commitment  or  final 
sentence  shall  have  issued  against  the  persons  accused  in  reference. 

Art.  826.  Extradition  can  only  be  demanded  or  recommended : 

1.  Of  Spaniards  who,  having  committed  a  crime  in  Spain,  shall 
have  taken  refuge  in  a  foreign  country. 

2.  Of  Spaniards  who,  having  made  a  criminal  attempt  in  a  foreign 
country  against  the  external  security  of  the  State,  shall  have  sought 
refuge  in  a  country  other  than  that  in  which  they  committed  the 
crime. 

3.  Of  foreigners  who,  being  subject  to  trial  in  Spain,  shall  have 
sought  refuge  in  a  country  not  their  own. 

Art.  827.  A  request  for  extradition  shall  be  proper : 

1.  In  the  cases  specified  in  the  treaties  in  force  with  the  nation 
within  whose  territory  the  individual  wanted  may  be. 

2.  In  the  absence  of  a  treaty,  in  the  cases  in  which  extradition  is 
proper  according  to  written  law  or  the  law  of  custom  in  force  in  the 
territory  of  the  nation  of  which  the  extradition  is  requested. 

3.  In  the  absence  of  the  two  preceding  cases,  when  the  extradition 
is  proper,  according  to  the  principles  of  reciprocity. 

Art.  828.  The  judge  or  court  taking  cognizance  of  the  cause  in 
which  a  criminal  is  undergoing  trial  who  is  absent  in  foreign  territory 
shall  have  jurisdiction  to  demand  his  extradition. 

Art.  829.  The  judge  or  court  taking  cognizance  of  the  cause  shall 
order  at  its  own  or  at  the  instance  of  a  party,  in  a  resolution  setting 
forth  the  reasons  therefor,  that  the  extradition  be  demanded  from  the 
moment  that,  on  account  of  the  stage  of  the  proceedings  and  the  result 
thereof,  it  may  be  proper  in  accordance  with  any  oi  the  numbers  of 
articles  826  and  827. 

Art.  830.  An  appeal  lies  from  a  decree  ordering  or  refusing  to 
order  a  demand  for  extradition,  if  said  decree  shall  nave  issued  from 
a  judge  of  examination. 

Art.  831.  The  request  for  extradition  shall  be  made  in  the  form  of 
a  supplication  addressed  to  the  Colonial  Department. 

The  case  is  excepted  in  which,  by  a  treaty  in  force  with  the  nation 
within  whose  territory  the  person  accused  may  be  found,  the  extradi- 
tion can  be  requested  directly  by  the  judge  or  court  taking  cognizance 
of  the  cause. 
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Art.  832.  With  the  supplication  or  communication  to  be  issued,  ac- 
cording to  the  provisions  of  the  preceding  article,  a  certificate  shall 
be  transmitted  containing  literally  the  decree  of  extradition  and  an 
abstract  of  the  demand  or  report  of  the  prosecuting  official  in  which 
it  shall  hare  been  requested  and  all  the  proceedings  in  the  cause  neces- 
sary to  justify  the  property  of  the  extradition,  in  accordance  with 
the  propier  number  of  article  826,  upon  which  it  is  based. 

Art.  833.  When  the  extradition  must  be  requested  through  the 
Colonial  Minister,  the  supplication  and  certificate  shall  be  transmitted 
to  him  through  the  presiding  judge  of  the  respective  audiencia. 

If  the  court  taking  cognizance  of  the  cause  should  be  the  Supreme 
Court  or  its  second  chamber,  the  documents  mentioned  shall  be  trans- 
mitted through  the  presiding  judge  of  said  court. 

Title  VII. — Proceedings  Against  Absent  Criminals. 

Art.  834.  A  person  accused  who  shall  not  appear  within  the  period 
fixed  in  the  requisitions  or  who  can  not  be  found  and  brought  before 
the  judge  or  court  taking  cognizance  of  the  cause  shall  be  declared 
in  default. 

Art.  835.  The  following  shall  be  called  and  sought  for  by  requisi- 
tion : 

1.  An  accused  person  who,  when  notice  i&  sought  to  be  served  upon 
him  of  any  judicial  decision,  should  not  be  found  at  his  domicile  by 
reason  of  his  absence,  if  his  whereabouts  be  unknown,  and  an  accused 
person  not  having  a  known  domicile.  The  person  in  charge  of  the 
service  shall  question  the  person  upon  whom  said  service  is  to  be 
made,  in  accordance  with  the  provisions  of  article  172  of  this  law,  as 
to  the  whereabouts  of  the  person  accused. 

2.  He  who  shall  have  escaped  from  the  institution  in  which  he  was 
detained  or  imprisoned. 

3.  He  who,  enjoying  temporary  liberty,  should  fail  to  appear 
before  the  court  upon  the  day  fixed  or  when  he  is  called. 

Art.  836.  As  soon  as  a  person  accused  is  included  in  the  provisions 
of  any  of  the  cases  of  the  foregoing  article,  the  judge  or  court  taking 
cognizance  of  the  cause  shall  order  the  issue  of  requisitions  for  his 
call  and  search. 

Art.  837.  The  requisition  shall  state  all  the  circumstances  men- 
tioned in  article  513,  excepting  the  last,  when  the  imprisonment  or 
detention  of  the  accused  shall  not  have  been  decreed,  and  also  the 
following: 

1.  That  mentioned  in  such  number  of  article  835  which  is  the 
cause  of  the  issue  of  the  requisition. 

2.  The  period  within  which  the  absent  accused  must  appear,  under 
the  admonition  that  otherwise  he  will  be  declared  in  default  and  that 
he  will  suffer  the  prejudice  which  may  lie  according  to  law. 

Art.  838.  The  requisition  shall  be  transmitted  to  the  judges,  pub- 
lished in  the  newspapers  and  posted  in  the  public  places  mentioned 
in  article  512,  the  original  requisition,  as  well  as  a  copy  of  each  news- 
paper containing  the  same  being  attached  to  the  record. 

Art.  839.  Upon  the  expiration  of  the  period  of  the  requisition 
without  the  absentee  having  appeared  or  been  brought  before  the 
court,  he  shall  be  declared  in  default. 
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Abt.  840.  If  the  cause  should  be  at  the  stage  of  the  sumario,  it  shall 
be  continued  until  said  sumario  is  declared  concluded  by  the  proper 
judge  or  court,  the  course  of  the  cause  being  thereupon  suspended, 
and  the  proceedings  and  exhibits  which  can  T>e  kept  and  which  are 
not  the  property  of  a  third  person  not  liable  shall  be  filed. 

Abt.  841.  If  the  oral  trial  should  be  pending  when  the  accused  is 
declared  in  default,  said  trial  shall  be  suspended  and  the  proceedings 
filed. 

Art.  842.  Should  there  be  two  or  more  persons  accused  and  all  of 
them  have  not  been  declared  in  default,  the  course  of  the  cause  shall 
be  suspended  with  regard  to  the  persons  in  default  until  they  are 
found,  and  shall  be  continued  with  regard  to  the  rest. 

Abt.  843.  In  any  of  the  cases  of  the  three  preceding  articles,  at  the 
time  of  the  suspension  there  shall  be  reserved  to  the  party  injured  by 
the  crime  the  right  of  action  he  may  hare  for  the  restitution  of  the 
thing,  the  repair  of  the  damage,  and  the  indemnity  for  losses,  in  order 
that  he  may  exercise  "the  same,  independently  oi  the  cause,  through 
civil  channels  against  those  liable,  for  which  purpose  the  attachments 
levied  and  the  bonds  furnished  shall  not  be  raised  or  canceled. 

Abt.  844.  When  the  cause  is  filed  by  reason  of  all  the  persons 
accused  being  in  default,  an  order  shaft  issue  for  the  return  to  the 
owners  who  are  not  civilly  nor  criminally  liable  for  the  crime,  of  the 
effects  or  instruments  of  the  same,  or  of  the  other  exhibits  which  may 
have  been  collected  during  the  cause;  but  before  the  return  is  made, 
the  secretary  shall  make  a  record  containing  a  minute  description  or 
everything  returned. 

The  expert  examination  which  would  have  to  be  made  if  the  cause 
had  continued  its  ordinary  course  shall  also  take  place. 

The  provisions  of  articles  634  and  635  shall  be  observed,  for  the 
return  of  the  effects  and  exhibits  belonging  to  a  person  who  has  not 
incurred  any  liability. 

Abt.  845.  If  the  criminal  should  have  escaped  or  concealed  himself 
after  having  received  notice  of  the  sentence  and  while  the  appeal  for 
annulment  of  judgment  is  pending,  the  latter  shall  be  continued  until 
it  is  decided,  an  attorney  and  solicitor  being  assigned  to  the  person  in 
default  ex  officio. 

The  decision  rendered  shall  be  final. 

The  same  shall  occur  if  the  criminal  having  absented  or  concealed 
himself  after  having  been  notified  of  the  sentence,  an  appeal  is  inter- 
posed by  his  counsel  or  by  the  prosecuting  official  after  his  absence 
or  concealment. 

Abt.  846.  When  the  person  declared  in  default  in  the  cases  of  arti- 
cles 840  and  841  should  present  himself  or  be  found,  the  cause  shall  be 
reopened  and  continued  from  the  place  where  it  left  off. 
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Book  Fifth.— APPEALS  FOB  ANNULMENT  OF  JTTDGMENT  AND  FOB  REVIEW. 

Title  Fibst. — Appeals  for  Annulment  of  Judgment. 

Chapter  First. — Appeals  for  annulment  of  judgment  for  violation 

of  law. 

Section  Fibst. — When  the  appeal  lies.9 

Art.  847.  An  appeal  for  annulment  of  judgment  for  violation  of 
law  lies  from  all  sentences  rendered  in  first  and  last  instance  and  at 
an  oral  and  public  trial  by  audiencias,  and  from  those  rendered  in 
second  instance  upon  misdemeanors. 

It  does  not  lie  from  those  rendered  by  the  Supreme  Court. 

Art.  848.  The  appeal  for  annulment  of  judgment  referred  to  in  the 
foregoing  article  lies  when  the  law  shall  have  been  violated  in  the 
following  decisions  of  courts : 

1.  In  final  sentences. 

2.  In  decisions  upon  questions  of  jurisdiction. 

3.  In  decisions  upon  preliminary  exceptions  by  which  the  excep- 
tions of  res  judicata,  prescription  of  the  crime  or  of  the  penalty, 
or  the  application  or  amnesty  or  general  pardon  shall  have  been 
admitted. 

According  to  a  decision  of  July  7,  1883,  although  an  appeal  for  annulment 
of  judgment  serves  as  a  remedy  for  particular  prejudices,  in  addition  to  ful- 
filling the  principal  end  of  its  institution,  that  is  to  say,  to  fix  the  interpretation 
of  laws  and  the  uniformity  of  their  application,  it  is  not  licit  for  anyone, 
whatever  be  his  momentary  interest,  to  institute  it  in  a  capacity  distinct  from 
the  one  he  had  in  the  action,  because  otherwise  this  extraordinary  measure,  by 
which  in  every  case  the  sovereignty  of  the  law  is  maintained  in  the  conditions 
proper  to  each  proceeding,  would  be  a  means  of  disturbance.  (Decision  of 
July  7,  1888.) 

Although  in  the  cases  specified  by  the  laws  in  force,  an  appeal  for  annulment 
of  judgment  for  breach  of  form  may  be  allowed  from  decisions  of  courts  upon 
questions  of  procedure,  this  appeal  never  lies  from  its  essence  and  the  precise 
conditions  which  are  to  serve  as  a  ground  therefor,  violation  of  law.  (Decision 
of  July  10,  1883.) 

The  parties,  in  interposing  an  appeal  for  annulment  of  judgment  after  hav- 
ing accepted  the  facts  which  are  stated  in  the  sentence  as  being  proved,  must 
base  their  right  upon  the  erroneous  judicial  and  legal  consideration  which  the 
same  may  have  received ;  and  as  those  which  a  sentence  contains  in  which  the 
person  denounced  is  condemned  as  the  author  of  a  misdemeanor  to  the  penalties 
of  a  fine  and  indemnity,  and  another  person  is  declared  liable  for  the  latter  in  a 
subsidiary  manner,  they  do  not  affect  nor  interest,  except  in  so  far  as  said  sub- 
sidiary liability  is  concerned,  anyone  but  the  person  denounced,  the  one  sub- 
sidiarily liable,  with  the  hope  of  success;  nor  can  he  or  must  he  allege  as  a 
ground  for  his  appeal  violations  based  upon  the  supposition  that  said  denounced 
person  did  not  violate  the  law  in  committing  the  offence  for  which  he  was 
sentenced.    (Decision  of  December  4,  1883.) 

The  law  prohibits  that  any  more  serious  classification  be  made  or  any  heavier 
penalty  be  imposed  than  that  which  may  have  been  the  subject  of  the  appeal, 
for  which  reason  the  Supreme  Court,  according  to  the  precedents  in  such  cases, 
does  not  allow  the  appeal.    (Decision  of  December  14,  1883.) 

The  law  does  not  authorize  the  proposition  before  the  Supreme  Court  of  new 
questions,  nor  that  other  violations  be  alleged  than  those  which  may  have  been 
committed  in  deciding  the  questions  arising  in  the  respective  actions.  (Decision 
of  March  £J,  I884.) 

Civil  laws  and  procedure  can  not  serve  as  a  basis  in  criminal  matters  for  an 
appeal  for  annulment  of  judgment  for  violation  of  law.  (Decision  of  June  7, 
1884.) 
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4.  In  decisions  dismissing  proceedings.0 

5.  In  those  not  admitting  a  complaint. 

6.  In  those  disallowing  an  appeal  in  complaint  interposed  against 
a  decision  denying  the  appeal  interposed  for  nonadmission  of  the 
complaint. 

7.  In  decisions  granting  or  refusing  a  declaration  of  poverty. 

8.  In  any  other  decisions  with  regard  to  which  this  appeal  is 
expressly  granted. 

In  order  that  an  appeal  for  annulment  of  judgment  for  violation  of 
law  may  be  granted  from  the  decisions  mentioned  in  the  foregoing 
numbers,  it  shall  be  necessary  that  they  be  final,  and,  furthermore, 
that  no  other  ordinary  remedy  is  allowed  against  the  same.6 

Art.  849.c  It  shall  be  understood  that  a  Taw  has  been  violated  in  a 
final  sentence  for  the  effect  of  the  interposition  of  an  appeal  for  an- 
nulment of  judgment: 

1.  When  the  acts  which  are  declared  proved  in  the  sentence  are 
classified  and  punished  as  crimes  or  misdemeanors,  not  being  such,  or 

°  It  is  impossible  to  continue  the  cause  and  hold  the  oral  trial  without  the  ex- 
istence of  a  specific  subject  against  whom  to  conduct  the  proceeding.  The  appeal 
does  not  lie  from  decisions  of  absolute  dismissal  based  upon  this  cause.  (De- 
cision of  November  SO,  1886.) 

An  absolute  dismissal  can  not  be  impugned  for  annulment  when  the  proceed- 
ings have  not  been  directed  against  a  specific  person.  (Decision  of  January  7, 
1887.) 

6  No.  8  of  Art.  848  of  the  law  of  criminal  procedure  in  force,  in  concordance 
with  the  second  paragraph  of  Art.  853,  relates  to  those  decisions  with  regard  to 
which  the  appeal  for  annulment  of  Judgment  is  expressly  granted;  but  with 
regard  to  a  decision  relating  to  proceedings  upon  a  deposit  ordered  in  a  sumario 
upon  the  falsity  of  a  will  for  the  purpose  of  preserving  the  property  left  by  the 
person  whose  succession  is  in  question,  or  to  assure  the  civil  liability  of  a  third 
person,  in  addition  to  its  not  having  a  final  character  on  account  of  its  nature, 
there  exists  no  provision  which  authorizes  an  appeal  for  anuulment  of  judgment 
for  violation  of  law  from  decisions  of  this  character.  (Decision  of  November 
20,  1883.) 

0  In  order  that,  according  to  law  and  the  constant  and  repeated  jurisprudence 
of  the  Supreme  Court,  an  appeal  for  annulment  of  judgment  for  a  violation  of 
law  may  be  admitted  it  must  be  founded  upon  causes  which  do  not  impugn  or 
are  not  in  contravention  of  the  facts  embodied  in  the  sentence,  nor  of  the  decla- 
rations which  the  said  sentence  may  contain  by  virtue  thereof,  even  though 
they  shall  have  been  made  without  the  specific  statement  which  the  law  pre- 
scribes and  not  in  the  place  where,  according  to  said  law,  they  should  be  located, 
which  does  not  annul  their  efficiency.     (Decision  of  November  12,  1883.) 

An  appeal  for  annulment  of  judgment  for  violation  of  law  which  is  founded 
exclusively  upon  the  supposition  that  several  defects  of  procedure  have  been 
committed  during  the  hearing  of  the  cause  does  not  lie.  (Decision  of  November 
14,  1888.) 

The  allegations  in  an  appeal  for  annulment,  if  they  are  to  embody  all  the 
extrinsic  formalities  which  the  law  specifically  prescribes,  must  not  discuss  nor 
contradict  the  acts  which  have  been  embodied  as  duly  proved  in  the  sentence 
which  is  the  subject  of  the  discussion  nor  deduce  therefrom  consequences  not  in 
harmony  with  reason  and  common  sense.     (Decision  of  November  16,  1883.) 

An  appeal  for  annulment  of  judgment  which  discusses  and  impugns  the  decla- 
ration which  the  sentencing  chamber  has  made  to  the  effect  that  the  indications 
are  grave  and  conclusive,  and  that  their  combination  convinces  of  the  guilt  of 
the  appellant  as  an  accessory  to  the  crime  prosecuted  without  there  being  any 
reasonable  doubt  according  to  the  natural  and  ordinary  order  of  things,  being 
prohibited  by  law  and  by  the  constant  jurisprudence  of  the  Supreme  Court,  is 
not  admissible.     (Decision  of  November  27,  1883.) 

The  different  numbers  of  Art.  849  of  the  law  of  criminal  procedure,  as  well  as 
the  jurisprudence  of  the  Supreme  Court,  require  that  the  parties  shall  accept 
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when  they  axe  punished  notwithstanding  the  existence  of  a  circum- 
stance which  exempts  from  criminal  liability,  or  notwithstanding 
the  fact  that  circumstances  subsequent  to  the  commission  of  the  crime 
prevent  their  punishment.0 

2.  When  the  acts  which  are  declared  to  be  proved  in  the  sentence 
are  not  classified  or  are  not  punished  as  crimes  or  misdemeanors,  when 

without  argument  and  as  an  Incontrovertible  truth  the  facts  which  are  stated 
as  proved  In  the  sentence  appealed  from.     {Decision  of  December  29,  188S.) 

The  decisions  of  the  Supreme  Court  do  not  establish  in  criminal  matters  any 
doctrine,  the  violation  of  which  may  give  rise  in  Itself  to  an  appeal  for  annul- 
ment of  judgment  for  violation  of  law.    (Decision  of  December  31,  1883.) 

For  the  decision  of  an  appeal  for  annulment  of  judgment  for  a  violation  of 
law,  it  is  requisite  to  set  out  necessarily  and  legally  from  the  acts  which  the 
court  a  quo  may  have  admitted  as  proved  in  the  resultandos  of  its  sentence,  it 
being  possible  only  to  avail  oneself  of  the  explanations  given  thereon  in  the  con- 
siderandos  when  any  deficiency  or  contradiction  is  noted  in  the  statement  of 
the  facts.     (Decision  of  January  4,  1884.) 

It  is  a  necessary  condition  in  order  that  an  appeal  for  annulment  of  judgment 
for  a  violation  of  law  may  be  heard  and  discussed,  that  the  party  interposing 
the  same  shall  not  allege  facts  which  the  sentencing  chamber  shall  not  have 
considered  proved,  nor  derive  consequences  which  do  not  originate  logically  and 
rationally  from  said  proven  facts.    (Decision  of  January  15,  1884.) 

An  injury  consisting  in  that  the  accused  has  been  condemned  to  an  indemnity 
higher  than  the  sum  at  which  the  damages  caused  by  the  crime  are  appraised, 
has  no  basis  nor  does  it  come  under  the  provisions  of  any  of  the  cases  men- 
tioned in  Art.  349  of  the  Law  of  Criminal  Procedure.  (Decision  of  September 
19,  1884.) 

Violations  which  refer  to  provisions  relating  to  procedure  can  not  be  judged 
as  sufficient  to  serve  as  grounds  for  an  appeal  for  annulment  of  judgment  for 
violation  of  law,  as  is  inferred  from  Art.  849  of  the  Law  of  Criminal  Procedure 
and  the  doctrine  which  the  Supreme  Court  has  established  in  many  of  its  de- 
cisions.    (Decision  of  October  23,  1884.) 

As  the  Supreme  Court  has  repeatedly  declared,  an  appeal  for  annulment  of 
judgment  lies  only  when  a  violation  of  the  articles  of  the  Code  or  of  other  pro- 
visions of  a  penal  character  are  involved.     (Decision  of  November  19,  1884.) 

The  alleged  violation  of  Art.  19  of  the  Penal  Code  does  not  come  within  the 
provisions  of  any  of  the  cases  by  reason  of  which  an  appeal  for  annulment  of 
judgment  for  violation  of  law  can  be  interposed  according  to  Art.  849  of  the 
Law  of  Criminal  Procedure.    (Decision  of  June  3, 1885.) 

It  is  not  proper  to  discuss  grounds  which  relate  to  the  amount  of  the  in- 
demnity of  damages,  because  this  matter  is  not  included  in  any  of  the  cases 
which  authorize  an  appeal  for  annulment  of  judgment  (Decision  of  June  5, 
1885.) 

An  appeal  interposed  against  a  final  sentence  is  not  admissible  if  Art.  849  is 
not  cited,  as  well  as  the  specific  case  of  said  article,  or,  what  is  the  same,  the 
cause  for  annulment     (Decision  of  October  10,  1885.) 

According  to  the  constant  jurisprudence  of  the  Supreme  Court,  when  the 
grounds  alleged  as  a  basis  for  the  appeal  have  no  foundation  upon  the  facts 
embodied  and  declared  as  proved  in  the  sentence  appealed  from,  it  is  not  admis- 
sible.    (Decision  of  October  8,  1885.) 

This  article  does  not  authorize  an  appeal  for  annulment  of  judgment  which 
Is  based  upon  the  amount  of  the  civil  liability  derived  from  the  crime,  nor  less 
on  the  nonreservation  to  the  person  liable  in  a  subsidiary  manner  of  his  right 
of  action  against  the  principal.     (Decision  of  October  21,  1880.) 

«The  specific  precept  of  Art.  874  of  the  Law  of  Criminal  Procedure,  to  the 
effect  that  in  an  appeal  for  annulment  of  judgment  the  article  of  the  law 
authorizing  it  must  be  cited,  Is  not  complied  with  when,  with  manifest  incon- 
gruence, the  allegations  of  the  appellant  tending  to  show  that  the  sentence 
contains  an  error  with  regard  to  the  classification  of  the  crime,  No.  1  of  Art. 
849  is  invoked.     (Decision  of  October  15,  1884.) 

Neither  No.  1  nor  No.  6,  nor  any  other  number  of  Art  849  of  the  Law  of 
Criminal  Procedure,  authorize  an  appeal  which  refers  to  the  imposition  of  costs 
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they  are  such,  and  without  subsequent  circumstances  preventing  their 
punishment.* 

8.  When  the  acts  which  are  declared  proved  in  the  sentence  consti- 
tute a  crime  or  misdemeanor  and  an  error  of  law  has  been  committed 
in  their  classification.5 

4.  When  an  error  of  law  has  been  committed  in  determining  the 

earticipation  of  each  of  the  accused  in  the  acts  which  are  declared  to 
3  proved  in  the  sentence.0 

and  In  which  article  28  of  the  Penal  Code  la  cited  as  having  been  violated. 
(Decision  of  November  11,  1884.) 

In  interposing  an  appeal  for  annulment  of  judgment  upon  the  merits  there 
must  be  cited  the  article  and  number  of  the  Law  of  Criminal  Procedure  which 
authorize  it,  in  order  to  map  out  the  argument  and  determine  the  judicial 
character,  the  legal  grounds,  and  the  effect  upon  the  procedure  of  the  violation 
or  violations  alleged.  The  appeal  being  interposed  in  accordance  with  No.  1 
of  Art.  349,  the  decision  must  be  circumscribed  to  an  examination  as  to  whether 
the  facts  ascertained  and  proved  constitute  a  crime  or  not,  and  whether  circum- 
stances which  exempt  from  liability  or  from  a  penalty  were  present,  without  it 
being  permissible  to  discuss  their  classification  on  account  of  the  petition  of 
the  appellant  not  being  based  upon  No.  3  of  the  said  Art  849.  (Decision  of 
March  24,  1886.) 

An  appeal  for  annulment  of  judgment  can  not  be  entertained  when  it  is 
based  upon  this  case  and  the  act  is  punishable.     (Decision  of  October  7,  1886.) 

The  fact  that  the  acts  which  have  been  the  subject  of  the  proceedings  are  not 
declared  to  be  proved  in  the  sentence  is  not  a  ground  for  annulment  if  an 
affirmation  of  the  guilt  of  the  persons  accused,  inferred  from  indications  of 
influence,  is  included.    (Decision  of  December  21,  1886.) 

An  appeal  based  upon  No.  1  of  Art.  849,  under  the  supposition  that  the  act 
prosecuted  does  not  constitute  a  crime,  can  not  be  entertained  when  the  error 
of  the  sentencing  chamber  consists  in  a  wrong  classification  having  been  made. 
(Decision  of  February  28,  1887.) 

•An  appeal  from  a  ruling  rejecting  a  complaint  based  upon  No.  2  of  Art.  849 
of  the  Law  of  Criminal  Procedure,  relating  to  final  sentences,  is  not  in  compli- 
ance with  the  provisions  of  Art.  874,  and  said  appeal  is  not  admissible  for  the 
reason  that  the  article  applicable  which  really  authorizes  it  is  not  cited.  (De- 
cision of  November  80,  1888.) 

When  the  appeal  is  based  exclusively  upon  an  error  of  law  committed  in  the 
classification  of  the  proved  acts,  under  the  supposition  that  they  constitute  a 
crime  and  not  a  misdemeanor  as  the  sentencing  chamber  had  considered,  a  cita- 
tion of  No.  2  of  Art  849  of  the  Law  of  Criminal  Procedure  renders  its  admission 
impossible,  because  the  real  congruent  case  is  the  third  one.  (Decision  of  No- 
vember 12,  1884.) 

Judicial  decisions  relating  to  dismissal  of  proceedings  are  susceptible  of  an- 
nulment only  in  the  cases  specified  in  Art.  852  of  the  Law  of  Criminal  Pro- 
cedure; and  a  decree  of  dismissal  having  issued  properly  or  improperly,  it  is 
the  obligation  of  the  appellant  to  conform  for  the  annulment  which  he  desires, 
to  the  form  and  character  of  said  decision,  a  citation  of  Nos.  2,  4,  and  5  of  Art 
849  of  said  Law  of  Criminal  Procedure,  which  relate  to  final  decisions  being 
insufficient  therefor.     (Decision  of  November  IS,  1884.) 

•An  appeal  interposed  in  the  name  of  the  accused  and  based  upon  No.  8  of 
Art.  849  of  the  law  of  criminal  procedure  can  not  be  entertained  when  the  classi- 
fication arising  from  the  crime  would  call  for  a  penalty  equal  or  higher  than 
tnat  determined,  for  which  the  counsel  of  the  appellant  had  no  right  (De- 
cision of  December  8, 1884-) 

"An  appeal  which  is  directed  to  a  denial  of  the  participation  in  the  crime 
charged  to  the  appellant  is  not  admissible  if  No.  4  of  Art  849  of  the  law  of 
criminal  procedure  has  not  been  cited,  which  is  the  only  congruent  case  herein. 
(Decision  of  October  18,  1884.) 

A  failure  to  declare  the  acts  to  be  proved  in  the  resultandos  is  not  a  cause  for 
annulment  when  such  affirmation  is  sustained  in  the  considerandos.  (Decision 
of  November  17,  1886.) 
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5.  When  an  error  of  law  has  been  committed  in  the  classification  of 
the  acts  which  are  declared  to  be  proved  in  the  sentence  as  aggravat- 
ing, or  extenuating  circumstances  or  such  as  exempt  from  criminal 
liability. 

6.  When  the  degree  of  the  penalty  imposed  does  not  correspond 
according  to  law  to  the  accepted  classification  with  regard  to  the 
triable  act>  the  participation  therein  of  the  accused  or  the  circum- 
stances which  extenuate  or  aggravate  criminal  liability.0 

7.  When,  in  view  of  the  acts  which  are  declared  to  be  proved,  an 
error  of  law  has  been  committed  in  sustaining  or  overruling  the 
second,  third,  fourth,  and  fifth  exceptions  of  Art.  666  interposed  in 
the  action. 

Abt.  850.  The  law  shall  be  understood  to  have  been  violated  in  the 
case  of  No.  2  of  Art.  848  for  the  same  purpose  when,  in  view  of  the 
classification  of  the  acts  which  appears  in  the  sentence,  the  court  shall 
have  incurred  a  legal  error  in  deciding  upon  its  jurisdiction.6 

Abt.  851.  For  the  above-mentioned  purposes  it  shall  be  understood 
that  the  law  has  been  violated  in  the  decisions  mentioned  in  No.  3  of 

'According  to  the  provisions  of  the  law  of  criminal  procedure  and  the  Juris- 
prudence laid  down  by  repeated  decisions  of  the  Supreme  Court,  in  order  that 
an  appeal  for  annulment  of  judgment  for  a  violation  of  law  may  be  deemed 
admissible,  it  is  necessary  that  the  error  of  law  to  which  the  violations  sup- 
posed to  have  been  committeed  be  specifically  stated,  and  that  the  legal  pro- 
visions in  which  the  sufficiency  of  such  error  is  established  be  cited,  and 
furthermore  it  is  a  necessary  condition  that  the  violations  alleged  be  derived 
from  the  acts  which  are  accepted  as  proved  in  the  sentence  appealed  from. 
(Decision  of  November  17, 1888.) 

An  appeal  which  does  not  specify  any  point  of  law  In  its  allegations  is  not 
admissible.     (Decision  of  November  27,  1888.) 

A  sentencing  chamber  having  punished  jointly  three  distinct  crimes  consider- 
ing the  attendance  of  an  aggravating  circumstance  of  breach  of  trust,  without 
expressly  specifying  to  which  of  the  said  crimes  said  circumstance  refers,  an 
appeal  does  not  lie  which  is  limited  exclusively  to  considering  the  breach  of  trust 
as  inherent  to  one  of  them ;  because  although  in  this  connection  the  reasons  of 
the  appellant  might  be  acceptable,  it  is  not  proper  to  enter  upon  an  examination 
of  the  existence  of  the  same  reason  with  regard  to  the  two  other  crimes  to  which 
the  appeal  does  not  extend,  and  by  virtue  thereof  it  can  not  be  declared  that  in 
the  sentence  appealed  from  an  error  of  law  and  a  consequent  violation  of  law 
has  been  committed.     (Decision  of  March  26,  1884.) 

If  the  appeal  is  based  upon  the  fact  that  the  sentencing  chamber,  without 
bearing  upon  the  acts  which  it  declares  proved,  considers  an  aggravating  cir- 
cumstance to  be  present,  and  applies  the  penalty  affixed  to  the  crime  in  its 
maximum  degree,  as  this  error,  if  incurred,  would  be  included  under  the  pro- 
visions of  No.  5  of  Art  849  of  the  law  of  criminal  procedure,  the  citation  of 
No.  6  of  the  said  article  is  not  congruent,  and  renders  the  course  of  said  appeal 
impossible.     (Decision  of  October  28,  1884.) 

The  error  of  law  provided  for  in  No.  6  of  Art  849  of  the  law  of  criminal  pro- 
cedure does  not  authorize  the  discussion  of  the  existence  of  circumstances  which 
may  modify  the  liability  and  which  have  not  been  declared  in  the  sentence,  but 
only  the  propriety  of  the  penally  imposed  according  to  said  curcumstances. 
(Decision  of  December  4, 1884.) 

•According  to  Art  860  of  the  law  of  criminal  procedure,  In  order  that  an 
appeal  may  be  interposed  from  a  decision  upon  questions  of  jurisdiction  it  is 
necessary  that  it  be  based  upon  the  acts  as  they  are  embodied  in  the  decision 
rendered.    (Decision  of  October  18, 1883.) 

An  appeal  for  annulment  of  judgment  for  a  violation  of  law  is  not  admissible 
when  that  deduced  is  interposed  against  a  decree  in  which  the  acts  have  not 
been  classified  and  should  not  have  been  classified,  and  the  purpose  of  which  is 
not  to  determine  who  shall  take  cognizance  of  the  crime  which  the  former  has 
denounced,  deciding  only  whose  duty  it  is  to  conduct  the  sumario,  which  is  not 
the  same  thing.    (Decision  of  January  25,  1884.) 
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Art  848  when,  in  view  of  the  acts  which  are  declared  to  be  proved,  an 
error  of  law  has  been  incurred  in  declaring  them  included  in  a  prior 
final  sentence  or  in  considering  the  penal  action  arising  from  the 
crime  or  misdemeanor  to  have  prescribed,  or  in  including  the  acts  in 
an  amnesty  or  a  pardon. 

Art.  852.  For  the  purposes  mentioned  in  the  foregoing  articles  it 
shall  be  understood  that  the  law  has  been  violated  in  any  of  the  deci- 
sions included  in  Nos.  4,  5,  and  6  of  Art.  848  when  they  are  founded 
upon  the  failure  to  consider  as  a  crime  or  misdemeanor  the  acts  men- 
tioned by  the  judge  or  court  in  the  respective  decisions,  when  they  are 
such  or  present  characteristics  thereof,  and  subsequent  circumstances 
do  not  prevent  their  punishment,  or  when  the  accused  are  declared 
exempt  from  criminal  liability  when  they  should  not  be,  in  accord- 
ance with  the  express  provisions  of  the  law.a 

Art.  853.  The  law  shall  be  understood  to  have  been  violated  for  the 
same  purpose  in  the  decision  mentioned  in  No.  7  of  Art.  848  when,  in 
view  of  the  acts  which  are  declared  to  be  proved,  the  provisions  of 
Art.  123  have  been  violated  without  being  founded  therefor  upon  the 
exception  mentioned  in  Art  125. 

The  law  shall  likewise  be  considered  to  have  been  violated  in  the 
decisions  referred  to  in  No.  8  of  Art.  848,  when  they  are  in  contra- 
vention of  an  express  legal  precept. 

Art.  854.  An  appeal  tor  annulment  of  judgment  may  be  interposed 
by:  The  public  prosecutor;  those  who  may  have  been  parties  to  the 
criminal  actions;  those  who,  without  having  been  such,  appear  con- 
demned by  the  sentence,  and  the  heirs  of  either. 

The  civil  plaintiff  can  not  interpose  the  appeal  except  in  so  far  as 
restitutions,  repairs,  and  indemnities  claimed  by  him  may  be  affected. 

Section  Second. — Preparation  of  the  appeal. 

Art.  855.  He  who  intends  to  interpose  an  appeal  for  annulment  of 
judgment  for  violation  of  law,  shall  request  of  the  judge  or  court  who 
rendered  the  final  judicial  decision  a  transcript  of  the  same,  and  also 
of  the  judge  of  first  instance,  if  the  decision  shall  have  been  rendered 
upon  an  action  upon  a  misdemeanor,  and  the  resultandos  and  consul- 
erando8  of  that  of  the  municipal  judge  have  been  accepted  and  not 
textually  reproduced. 

Art.  856.  The  petition  mentioned  in  the  foregoing  article  shall  be 
presented  within  five  days  following  the  last  notification  of  the  sen- 
tence or  decision  against  which  it  is  intended  to  interpose  the  appeal. 

In  actions  involving  misdemeanors  the  period  shall  be  the  first  day 
following  that  on  which  the  last  notification  was  made. 

Art.  857.  A  solemn  promise  to  make  the  deposit  established  in  Art. 
875  of  this  law  shall  be  embodied  in  the  petition  requesting  the  tran- 
script of  the  sentence  for  the  preparation  of  the  appeal. 

If  the  party  preparing  the  appeal  should  have  been  declared  insol- 
vent, either  in  toto  or  in  part,  or  poor  by  a  final  decision,  he  shall  ask 
the  court  that  this  circumstance  be  expressly  stated  in  the  certificate 

aArt.  852  of  the  law  of  criminal  procedure  supposes  a  cause  with  a  person 
undergoing  trial  or  in  which  at  least  there  shall  have  been  a  party  supposed  to 
sustain  the  judicial  action,  requesting  for  this  purpose  the  prosecution  of  a 
specific  person.     {Decision  of  June  30,  1884.) 
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of  the  sentence  to  be  issued,  and  he  shall  bind  himself  furthermore  to 
answer,  if  his  circumstances  improve,  for  the  amount  of  the  deposit, 
which  should  be  made  according  to  the  case. 

Art.  858.  The  courts  shall  grant  the  transcript  within  three  days 
unless  it  be  requested  outside  of  the  period  fixed  m  Art.  856,  and  shall 
have  it  issued  within  a  similar  period.  When  it  is  denied,  they  shall 
state  in  the  decision  denying  it  the  date  of  the  sentence  or  decision, 
that  of  its  last  notification  to  the  parties,  and  that  of  the  presentation 
of  the  petition  for  the  transcript. 

A  certified  copy  of  the  decree  of  denial  shall  be  given  to  the  person 
requesting  the  transcript  at  the  time  of  the  notification. 

The  sentencing  courts  shall,  under  their  strictest  liability,  state  in 
said  certificate,  in  accordance  with  what  may  appear  from  the  causes, 
whether  the  appellant  has  been  declared  insolvent  by  reason  of  not 
possessing  any  property  whatever,  or  in  a  proper  case  whether  he  has 
obtained  a  declaration  of  poverty  in  a  legal  sense ;  or  if,  on  the  con- 
trary, in  view  of  his  circumstances,  the  external  indications  of  his 
social  condition  and  the  manner  of  his  defence  or  actions  during  the 
trial,  he  is  included  in  the  wealthy  class. 

Art.  859.  After  the  certificate  referred  to  in  the  foregoing  article 
has  been  issued,  all  the  parties  shall  be  summoned  to  appear  before  the 
second  chamber  of  the  Supreme  Court  within  the  period  of  sixty  days, 
not  subject  to  extension. 

Art.  860.  Upon  the  petition  of  an  appellant  defended  as  a  poor  per- 
son or  declared  insolvent,  the  sentencing  court  shall  transmit  directly 
to  the  second  chamber  of  the  Supreme  Court  the  transcript  necessary 
for  the  interposition  of  the  appeal,  or  in  a  proper  case  a  certified  copy 
of  the  decree  denying  the  same. 

The  chamber  shall  order  the  appointment  of  an  attorney  and  solic- 
itor to  interpose  the  appeal  which  may  be  proper,  should  the  appel- 
lant not  have  appointed  them.  In  either  case  the  chamber  shall  fix 
the  period  within  which  it  must  be  interposed. 

Art.  861.  The  sentencing  court  shall,  by  the  first  direct  mail  after 
the  day  upon  which  the  transcript  of  the  sentence  is  delivered  to  the 
party  intending  to  interpose  the  appeal  for  annulment,  transmit  to  the 
second  chamber  of  the  Supreme  Court  a  certificate  of  the  reserved 
votes,  if  there  be  any,  or  a  negative  certificate  in  a  proper  case,  and 
shall  order  that  those  who  may  have  been  parties  to  tne  cause,  as  well 
as  the  appellant,  be  notified  of  the  delivery  or  transmission  of  the 
transcript  summoning  them,  in  order  that  they  may  appear  in  the  said 
chamber  to  defend  their  rights  within  the  period  fixed  in  Art.  859. 

Together  with  the  certificate  mentioned,  the  sentencing  judge  or 
court  shall  transmit  another  issued  by  his  secretary,  in  which  shall  be 
stated  succinctly  the  cause  or  action,  the  names  of  the  parties,  the 
crime  or  misdemeanor,  and  the  day  of  the  delivery  of  the  transcript 
to  the  appellant  as  well  as  that  of  the  summons  of  the  parties.  A 
party  wno  shall  not  have  prepared  the  appeal  may  concur  therein 
within  the  period  of  the  summons  and  upon  being  informed  of  that 
formulated  by  the  other  party,  alleging  the  grounds  which  he  may 
deem  proper. 

The  date  of  the  sailing  of  the  mail  vessel  carrying  the  correspond- 
ence to  the  Peninsula  containing  the  package  of  the  aforementioned 
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documents  shall  be  recorded  in  the  said  cause  and  notified  to  the  par- 
ties, the  name  of  the  vessel  and  the  company  or  individuals  to 
which  it  may  belong  being  also  stated. 

Should  the  loss  of  the  said  mail  vessel  be  established  in  proper 
form  by  the  declaration  of  the  proper  authorities,  the  periods  re- 
ferred to  in  articles  859,  861,  863,  865,  and  873  of  this  law  shall  be 
considered  as  extended,  which  periods,  in  case  of  the  loss  or  deten- 
tion of  the  vessel  on  the  voyage,  by  reason  of  force  majeure^  shall 
begjin  to  run  again  from  the  date  upon  which  the  loss  or  wreck  of  the 
mail  vessel  shall  have  become  known  in  the  territory  of  the  respective 
audiencia,  or  from  the  time  it  was  established  that  she  continued 
her  voyage  on  account  of  the  cessation  of  the  causes  which  inter- 
rupted it. 

In  case  of  the  loss  or  wreck  of  the  respective  mail  vessel,  the  audi- 
encias  where  the  causes  were  decided,  within  the  new  periods  com- 

Suted  in  the  manner  established  in  this  article,  shall  proceed  to  the 
elivery  of  the  certificates,  transcripts  from  the  record,  and  of  other 
documents  which  may  be  proper,  conforming  to  the  provisions  for 
the  issue  and  transmission  of  those  which  may  have  been  rendered 
useless  or  lost. 

The  Supreme  Court  shall  always  reproduce,  on  its  own  motion  and 
in  proper  form,  the  orders,  decrees,  or  decisions  rendered  by  it  in 
appeals  for  annulment  of  judgment  when  they  shall  have  been  lost 
on  account  of  the  loss  or  wreck  of  the  mail  vessels  of  the  Antilles, 
and  when  the  parties  request  of  the  same  court  that  the  absence  or 
the  decisions  originally  communicated  be  made  good. 

Section  Third. — Remedy  of  complaint  on  account  of  a  refusal  of  a  transcript 
requested  for  the  interposition  of  an  appeal  for  annulment  of  judgment. 

Art.  862.  The  sentencing  court  to  which  the  petition  relating  to 
the  preparation  of  an  appeal  for  annulment  of  judgment  is  submitted 
may  deny,  in  a  decision  setting  forth  ite  reasons,  the  issue  of  the  cer- 
tificate of  the  sentence  against  which  it  is  desired  to  appeal,  in  the 
following  cases : 

1.  When  said  petition  is  presented  after  the  period  granted  by 
art.  856. 

2.  When  presented  by  a  person  not  included  in  any  of  the  cases 
mentioned  in  art.  854. 

And  3.  When  the  judicial  decision  against  which  the  appeal  is  pre- 
pared is  not  included  in  any  of  the  classes  mentioned  in  art.  848. 

Art.  863.  If  the  party  who  prepared  the  appeal  should  request, 
within  two  days  following  the  notice  of  the  decree  of  denial,  that  a 
certified  copy  of*  the  same  be  transmitted  to  the  second  chamber  of 
the  Supreme  Court,  stating  his  intention  to  complain  to  the  same,  the 
sentencing  chamber  shall  grant  his  request  and  shall  order  that  the 
parties  be  summoned  to  appear  before  said  court  within  the  period 
prescribed  by  art.  859. 

Art.  864.  The  financial  circumstances  of  the  persons  presenting 
the  complaint  shall  also  be  stated  in  the  certified  copies  of  the  decrees 
of  denial  referred  to  in  the  foregoing  articles,  in  the  terms  prescribed 
by  art.  858. 

Art.  865.  After  the  certified  copy  of  the  decree  of  denial  has  been 
received  in  the  second  chamber  of  the  Supreme  Court,  the  appearance 
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of  the  complainant,  who  must  conform  in  all  matters  to  the  provisions 
of  art  859,  shall  be  awaited. 

Akt.  866.  Upon  the  expiration  of  the  period  of  the  summons,  with- 
out the  appearance  of  the  complainant,  the  chamber  shall  issue  a  de- 
cree declaring  the  complaint  to  be  abandoned,  and  therefore  the  order 
of  denial  final  and  accepted  with  the  costs,  and  shall  communicate  it 
to  the  sentencing  court  for  the  proper  purposes. 

Akt.  867.  If  the  complainant  should  appear  in  due  time,  he  shall 
state  at  the  time  of  his  appearance,  with  the  greatest  conciseness  and 
clearness,  in  a  petition  signed  by  an  attorney  and  solicitor,  the  reasons 
for  his  complaint. 

He  shall  transmit  a  certified  copy  of  this  petition  with  the  same, 
which  shall  be  delivered  to  the  public  prosecutor,  and  upon  the  ex- 
piration of  three  days,  during  which  the  latter  must  state  to  the 
chamber  what  he  may  deem  advisable  as  to  the  propriety  or  impro- 
priety of  the  complaint,  the  proceedings  shall  be  referred  to  the 
justice  ponente. 

Art.  868.  If  the  complainant  be  insolvent  or  be  authorized  to  lit- 
igate as  a  poor  person  and  during  the  period  of  the  summons  lie 
should  appear  before  the  second  chamber  of  the  Supreme  Court  in  the 
manner  prescribed  by  art.  874,  the  chamber  shall  order  that  he  be 
assigned  an  attorney  and  solicitor  ex  officio  for  his  defence,  and  that 
they  be  given  a  certified  copy  of  the  decree  of  denial  in  order  that 
within  a  period  of  three  days  they  may  formally  prepare  the  com- 
plaint, if  they  consider  it  proper,  or  that  the  attorney  excuse  himself 
should  he  not  find  grounds  therefor. 

In  formally  preparing  the  complaint  the  counsel  shall  accompany  a 
copy  of  the  same,  which  shall  be  delivered  to  the  public  prosecutor, 
proceeding  in  accordance  with  the  terms  established  in  the  second 
paragraph  of  the  foregoing  article. 

Art.  869.  The  second  chamber  of  the  Supreme  Court  shall,  after 
receiving  the  report  of  the  justice  ponente,  without  further  proceed- 
ings, render  the  proper  decision  in  view  of  the  petitions  presented, 
five  justices  being  sufficient  for  the  decision  of  this  remedy. 

Art.  870.  When  the  chamber  shall  consider  the  complaint  well 
founded,  it  shall  reverse  the  decree  of  denial  and  shall  order  the  sen- 
tencing court  to  issue  the  certificate  of  the  sentence  demanded  and 
take  the  other  steps  prescribed  in  articles  858  and  861. 

When  the  complaint  is  improper  in  the  opinion  of  the  chamber,  it 
shall  reject  it  with  costs,  and  shall  communicate  its  action  to  the  sen- 
tencing court  for  the  proper  purposes.  The  provisions  of  the  last 
two  paragraphs  of  art.  923  are  applicable  to  this  remedy. 

Art.  871.  There  shall  be  no  remedy  whatsoever  against  the  decision 
of  the  second  chamber  of  the  Supreme  Court  upon  the  remedy  of 
complaint. 

Art.  872.  If  the  complainant  be  the  public  prosecutor,  the  com- 

{laint  shall  be  heard  and  determined  with  him  in  attendance  only, 
f  the  complainant  be  a  private  or  particular  accuser,  it  shall  be  heard 
and  determined  according  to  the  terms  established  in  the  preceding 
articles.  A  copy  of  the  complaint  shall  be  delivered  to  the  accused 
only  when  he  enters  an  appearance  in  legal  form  within  the  period  of 
the  summons,  in  order  that,  if  he  deems  it  proper,  he  may  object 
thereto  within  the  period  of  three  days  which  art.  868  prescribes. 
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Section  Fourth. — Interposition  of  the  appeal. 

Art.  873.  An  appeal  for  annulment  of  judgment  for  violation  of 
law  shall  be  interposed  before  the  second  chamber  of  the  Supreme 
Court  within  the  sixty  days  next  after  the  delivery  or  transmission 
of  the  decision.  Upon  the  expiration  of  this  period  without  its  inter- 
position, or  in  a  proper  case  of  the  period  which  the  Supreme  Court 
may  have  granted  in  accordance  with  the  provisions  of  article  860, 
said  decision  shall  be  considered  final  and  accepted,  and  the  court 
shall  order  that  the  execution  of  the  sentence  be  proceeded  with. 

Parties  who  can  do  so  must  concur  in  the  appeal  within  the  same 
period. 

Art.  874.  This  appeal  shall  be  interposed  in  writing,  signed  by  an 
attorney  and  solicitor  having  authority  by  virtue  of  a  sufficient  power, 
a  promise  to  present  it  not  being  admitted  in  any  case,  and  there  shall 
be  stated  in  said  instrument,  in  numbered  paragraphs,  with  the  great- 
est clearness  and  conciseness,  the  grounds  therefor;  the  article  of  the 
law  authorizing  it  and  the  laws  which  are  supposed  to  have  been 
violated  shall  be  cited. 

The  aforesaid  certified  copy  shall  be  presented  with  this  instrument 
if  it  shall  have  been  delivered  to  the  appellant,  as  well  as  a  literal  copy 
of  the  appeal  authorized  by  the  counsel  of  the  same. 

The  concurrence  in  the  appeal  shall  be  interposed  in  the  manner 
mentioned  in  the  first  paragraph  of  this  article. 

When  a  poor  appellant  has  the  certificate  in  his  possession,  he  may 
present  it  with  a  petition  signed  by  his  solicitor,  and  in  the  absence  of 
the  latter,  by  him  in  person  or  by  another  person  at  his  request,  in 
which  he  shall  state  his  desire  to  interpose  the  appeal  and  request  the 
appointment  of  an  attorney  to  take  charge  of  nis  defense  and  of  a 
solicitor  to  represent  him,  should  he  not  nave  any.  This  provision 
shall  be  applicable  when  the  appellant  is  poor  or  has  been  declared 
insolvent,  even  though  he  shall  have  appointed  an  attorney  and  solici- 
tor. The  appeal  shall  be  considered  to  have  been  interposed  by  the 
presentation  of  said  petition  and  certificate.0 

°  Article  874  of  the  law  of  criminal  procedure  requiring,  as  it  does,  that  in  the 
petition  interposing  the  appeal  the  article  of  the  law  authorizing  it  be  cited,  it 
is  evident  that  if  a  case  be  cited  which  is  no  congruent  it  is  equal  to  not  citing 
any  case,  constituting  an  essential  defect  of  form  which  is  an  obstacle  to  its  ad- 
mission.    (Decision  of  December  10,  1888.) 

When  the  power  attached  to  the  instrument  interposing  the  appeal  relates  only 
and  exclusively  to  ordinary  and  extraordinary  acts,  actions,  and  appeals  relat- 
ing to  the  law  of  civil  procedure,  neither  the  circumstance  of  the  former  having 
been  admitted  for  the  interposition,  hearing,  and  determination  of  the  com- 
plaint, which  first  petition  was  ratified  by  the  complainant,  nor  the  fact  of  a  new 
power  of  attorney  having  been  presented  after  the  appellee  shall  have  formu- 
lated his  objection,  can  cure  the  absence  of  an  indispensable  requisite,  nor  con- 
sequently fulfill  the  specific  precept  of  article  874  of  the  law  of  criminal  pro- 
cedure.     (Decision  of  November  27,  1884.) 

An  appeal  is  not  admissible  when  the  solicitor  Interposing  it  does  not  estab- 
lish that  he  is  authorized  therefor,  it  not  being  sufficient  that  he  defended  the 
accused  at  the  trial.     (Decision  of  January  14,  1885.) 

In  order  that  the  article  of  the  law  authorizing  an  appeal  may  be  considered 
to  have  been  cited,  it  is  indispensable  that  the  number  or  case  in  which  the  error 
of  law  believed  to  have  been  committed  in  the  final  sentence  be  designated  and  I 

specified.     (Decision  of  May  12,  1885.)  \ 

Appeals  for  annulment  of  Judgment  for  violation  of  law  must  set  forth  the 
grounds  therefor,  as  required  by  article  874  of  the  law  of  criminal  procedure 
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Art.  875.  If  the  appellant  be  the  private  accuser  and  the  crime  or 
misdemeanor  be  of  those  which  can  De  prosecuted  at  the  instance  of 
the  Government,  his  solicitor  shall  present,  with  the  petition  of  the 
interposition,  a  document  showing  that  a  deposit  of  1,000  pesetas  has 
been  made  in  the  public  institution  provided  therefor  if  the  public 
prosecutor  should  not  have  prepared  or  deduced  the  said  appeal  from 
the  sentence,  it  being  necessary  to  make  as  many  deposits  as  there 
may  be  accusers  appealing,  unless  all  of  them  shall  have  constituted 
one  juridical  personality. 

The  deposit  shall  be  500  pesetas,  if  the  crime  be  of  those  which  can 
be  prosecuted  at  the  instance  of  a  party  only. 

If  the  appellant  be  the  civil  plaintiff,  the  deposit  shall  be  200 
pesetas,  and  if  he  be  a  person  civilly  liable,  100  pesetas. 

If  the  accused  be  the  appellant,  he  shall  present  to  the  chamber, 
with  the  petition  of  interposition,  the  document  proving  that  he  has 
deposited  125  pesetas  in  the  public  establishment  set  aside  for  the  pur- 
pose. If  the  public  prosecutor  shall  have  prepared  the  appeal,  no 
deposit  shall  be  required  of  the  persons  accused  who  may  have  pre- 
pared it  also. 

If  the  appellant  should  be  authorized  to  litigate  as  a  poor  person  or 
should  have  been  declared  insolvent,  he  shall  be  bound  to  answer  for 
the  amount  referred  to  should  his  circumstances  improve. 

Art.  876.  In  the  case  provided  for  in  the  last  paragraph  of  article 
874,  or  when  the  sentencing  court  shall  have  transmitted  the  transcript 
of  the  sentence  appealed  from  on  its  own  motion,  the  chamber  shall 
order  the  appointment  within  three  days  of  a  solicitor  and  attorney  in 
order  that  the  latter  may  prepare  the  appeal. 

After  counsel  for  the  appellant  have  been  appointed  on  motion  of 
the  court,  the  transcript  of  the  sentence  shall  be  delivered  to  the  solic- 
itor in  order  that  the  attorney  may  interpose  the  appeal  within  five 
days  precisely,  or  state  within  a  similar  period  that  he  does  not  find 
any  grounds  for  annulment  to  plead  against  the  sentence  in  question. 
A  literal  copy  of  either  statement,  authenticated  by  the  solicitor,  shall 
be  attached. 

in  force,  and  this  condition  is  not  fulfilled  when  the  appellant  confines  himself 
to  an  indication  of  the  violations  without  setting  forth  his  grounds  or  reasons. 
(Decision  of  May  IS,  1885.) 

A  violation  of  the  jurisprudence  of  the  Supreme  Court,  whether  correct  or 
not,  can  not  be  invoked  as  a  sufficient  ground  or  reason  for  an  annulment,  be- 
cause the  latter  can  only  take  place  for  a  violation  of  law.  (Decision  of  June 
3,  1885.) 

The  fact  that  a  court  has  not  made  use  of  the  powers  granted  it  by  article 
733  of  the  law  of  criminal  procedure,  can  never  be  alleged  in  support  of  an 
appeal  and  much  less  in  support  of  an  appeal  for  a  violation  of  law.  (Decision 
of  October  9,  1885.) 

The  provisions  of  article  874  of  the  law  of  criminal  procedure  are  not  com- 
plied with  when  the  petition  in  which  an  appeal  for  annulment  of  judgment 
is  interposed,  the  legal  provisions  which  authorize  the  appeal  and  those  which 
are  supposed  to  be  violated  are  cited  In  a  confused  manner.  (Decision  of 
November  19,  1885.) 

Appeals  for  annulment  of  judgment  for  a  violation  of  law  must  set  forth  the 
grounds  therefor,  as  required  by  this  article,  a  condition  which  the  appellant 
does  not  comply  with  when  he  confines  himself  to  an  indication  of  the  violation 
without  setting  forth  the  grounds  or  reasons.     (Decision  of  February  21,  1886.) 

75270— H.  Doc.  1484,  60-2,  pt  2 19 
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If  the  attorney  appointed  should  not  consider  the  appeal  to  be  well 
taken,  he  shall  so  state,  setting  forth  the  ground  upon  which  he  bases 
his  opinion. 

The  chamber  shall  order  in  such  case  that  another  attorney  be 
appointed  within  the  period  above  mentioned,  and  if  he  should  be  of 
the  same  opinion,  he  shall  also  so  state,  with  the  grounds  for  his 
opinion,  within  a  like  period  of  five  days,  and  a  third  one  shall  be  ap- 
pointed within  the  period  established  for  the  appointment  of  the 
others. 

If  the  third  attorney  should  be  of  the  same  opinion,  he  shall  make 
his  statement  in  the  period  and  manner  prescribed  in  the  foregoing 
paragraph. 

In  such  case  the  papers  shall  be  referred  to  the  public  prosecutor 
in  order  that  he  may  set  out  the  grounds  for  the  appeal  for  the  benefit 
of  the  person  who  shall  have  interposed  it,  if  he  considers  it  well 
taken,  or  otherwise  return  the  same  endorsed  "examined."  If  the 
public  prosecutor  should  do  the  former,  the  appeal  shall  be  heard 
and  determined  in  the  ordinary  manner;  if  the  latter,  it  shall  be  con- 
sidered denied. 

An  attorney  who  shall  permit  the  period  mentioned  in  the  forego- 
ing paragraphs  to  expire  without  giving  his  opinion  against  the 
appeal,  shall  be  considered  as  having  accepted  tne  defense,  and  he 
shall  be  obliged  to  state  the  grounds  within  the  period  fixed. 

When  within  the  period  of  the  summons  or  upon  the  day  following 
the  appointment^  the  solicitor  of  the  appellant  should  state  his  inten- 
tion of  interposing  the  appeal,  or,  if  the  public  prosecutor  should 
request  it,  the  chamber  shall  order  that  the  package  containing  the 
certificate  of  the  reserved  votes  be  opened  ana  be  communicated  with 
the  record  of  the  proceedings  to  the  parties.  Otherwise  it  shall  not 
be  opened  until  the  appeal  is  interposed,  and  the  parties  may  examine 
the  same  in  the  office  of  the  secretary  from  the  day  it  is  set  for  hear- 
ing until  it  is  held.a 

Art.  877.  The  appeals  shall  be  numbered  correlatively  in  the  order 
of  their  presentation,  and  a  certificate  of  the  number  pertaining  to 
each  shall  be  given  to  the  persons  interposing  the  same  upon  their 
request. 

Appeals  from  sentences  imposing  the  penalty  of  death,  from  deci- 
sions upon  questions  of  jurisdiction  and  from  those  in  flagrant  cases 
shall  be  numbered  separately. 

Art.  878.  Upon  the  expiration  of  the  period  of  the  summons  with- 
out the  appearance  of  the  appellant  in  the  manner  which  this  law 
Prescribes  according  to  the  cases,  the  second  chamber  of  the  Supreme 
lourt  shall,  without  further  proceedings,  make  an  order  declaring 
the  appeal  to  be  abandoned,  with  the  taxation  of  the  costs  againS 
the  private  appellant,  communicating  this  to  the  sentencing  court  for 
the  proper  purposes. 

Art.  879.  The  public  prosecutor  shall  conform  in  the  preparation 
and  interposition  of  the  appeal  to  the  terms  and  forms  prescribed  in 
articles  855,  873,  and  874,  in  so  far  as  they  may  be  applicable  thereto. 

•  See  Official  Gazette  P.  B.,  No.  37,  February  12, 1889. 
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Ssotioh  Futh.— Hearing  of  the  appeal. 

Art.  880.  After  the  appeal  has  been  interposed  and  upon  the  expi- 
ration of  the  period  of  the  summons,  the  chamber  shall  designate  the 
justice  ponente  whose  turn  it  may  be,  and  shall  order  that  the  record 
of  proceedings  be  referred  for  five  days  and,  in  a  proper  case,  a  cer- 
tificate of  the  reserved  votes,  to  each  of  the  parties  who  shall  have 
entered  an  appearance,  and  to  the  fiscal  if  the  latter  be  not  the  ap- 
pellant. 

Copies  of  the  appeal  shall  also  be  delivered  to  the  respective  parties. 

Am\  881.  In  issuing  the  order  referred  to  in  the  aforegoing  article, 
the  chamber  shall  decree  the  appointment  of  an  attorney  and  solicitor 
for  the  defense  of  the  person  accused,  condemned,  or  acquitted  by  the 
sentence,  if  he  be  not  the  appellant  nor  have  appeared. 

The  attorney  thus  appointed  can  not  excuse  himself  from  accepting 
the  defense  of  the  accused,  unless  it  be  by  reason  of  some  incompati- 
bility, in  which  case  another  attorney  shall  be  appointed. 

Art.  882.  Within  the  period  of  reference,  the  public  prosecutor  and 
the  parties  shall  prepare  themselves  and  may  object  to  the  admission 
of  the  appeal  or  to  the  concurrence  therein. 

Should  they  object  to  the  same,  they  shall  attach  to  their  written 
objection  as  many  copies  thereof  as  there  may  be  opposite  parties,  to 
whom  the  secretary  shall  deliver  them  at  once. 

Ajrr.  883.  After  the  record  shall  have  been  returned  by  the  person 
who  last  received  it,  if  the  admission  or  concurrence  be  objected  to, 
or  the  chamber  should  consider  this  preliminary  question  to  be  doubt- 
ful, the  presiding  judge  shall  set  a  day  for  its  decision. 

Art.  884.  The  nearing  upon  this  preliminary  question  shall  be  held 
at  a  public  sitting  in  the  numerical  order  of  the  appeals,  if  at  the  time 
the  turn  of  each  arrives  it  is  ready  to  be  heard. 

Appeals  interposed  against  sentences  by  which  the  penalty  of  death 
shall  have  been  imposed,  or  from  decisions  upon  questions  of  jurisdic- 
tion as  well  as  those  which  involve  crimes  infraganti,  shall  be  dis- 
posed of  before  the  others. 

Art.  885.  The  hearing  shall  be  held  by  the  secretary  reading  the 
sentence  and  the  reserved  votes,  if  there  be  any ;  the  instrument  inter- 
posing the  appeal,  that  of  the  concurrence,  if  there  be  any,  and  the 
objections  in  a  proper  case. 

The  attendance  of  the  attorneys  for  counsel  appointed  ex  officio 
shall  be  obligatory,  and  that  of  the  public  prosecutor  shall  be  optional. 

The  attorney  for  the  appellant  shall  speak  first,  then  the  one  for  the 
opposite  party,  and  finally  the  public  prosecutor,  if  present.  If  the 
latter  be  the  appellant  he  shall  speak  first. 

The  arguments  shall  be  confined  to  the  preliminary  question  dis- 
cussed. 

Art.  886.  Upon  the  termination  of  the  day's  hearing  the  chamber 
shall  deliberate  upon  the  admission  of  the  appeals  which  may  have 
been  considered,  with  a  hearing  of  the  ponente^  who  must  for  this 
purpose  have  the  draft  of  a  decision  in  readiness. 

If  the  chamber  should  consider  it  necessary  to  postpone  said  de- 
cision, it  may  do  so;  but  in  no  case  shall  more  than  three  days  elapse 
without  a  decision  upon  the  admission. 
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Art.  887.  The  decision  shall  be  formulated  in  one  of  the  two  fol- 
lowing manners : 

1.  ''Admitted  and  concluded  for  hearing." 

2.  "  The  admission  does  not  lie,  and  let  it  be  communicated  to  the 
sentencing  court  for  the  proper  purposes." 

Art.  888.  The  decision  denying  tne  admission  of  the  appeal  shall 
set  forth  the  reasons  therefor  and  shall  be  published  in  the  Gaceta 
of  Madrid,  and  in  the  C election  Legislativa,  stating  the  name  of  the 
ponente.  The  decision  admitting  tne  appeal  shall  not  set  forth  the 
reasons  nor  shall  it  be  published. 

The  re8ultando8  and  considerandos  of  the  decisions  shall  be  con- 
fined to  the  points  pertinent  to  the  question  decided. 

When  the  same  decision  shall  deny  the  admission  of  the  appeal 
upon  some  of  its  grounds  and  admit  it  with  regard  to  others,  or  when 
the  appeal  interposed  by  one  interested  person  is  admitted  and  de- 
nied with  regard  to  others,  the  former  must  set  forth  the  grounds 
therefor  with  regard  to  the  denying  part  and  must  be  published  in 
the  Gaceta  of  Madrid. 

The  decision  denying  the  admission  shall  be  drafted  in  the  form 
of  a  sentence. 

Art.  889.  In  order  to  refuse  the  admission  of  the  appeal  five 
concurring  votes  shall  be  necessary.  Should  this  number  of  votes 
not  be  cast,  it  shall  be  considered  as  admitted. 

Art.  890.  When  the  chamber  denies  the  admission  of  the  appeal 
and  the  appellant  shall  have  made  a  deposit,  he  shall  be  condemned 
to  its  forfeiture  and  one  half  thereof  shall  be  applied  to  the  appellee 
by  way  of  indemnity,  and  the  other  half  shall  be  retained  by  the 
chamber  of  administration  for  application  exclusively  to  the  unfore- 
seen requirements  of  the  administration  of  justice,  the  personnel, 
and  supplies. 

If  the  appellant  should  not  have  made  a  deposit  on  account  of  his 
poverty,  a  similar  decision  shall  be  rendered  when  his  circumstances 
improve. 

Art.  891.  In  case  that  the  counsel  of  the  appellant  should,  in  ac- 
cordance with  article  876,  state  that  they  do  not  find  grounds  for 
annulment  of  the  sentence  involved,  and  neither  the  public  prosecutor 
should  state  them  within  the  period  granted  by  the  said  article,  the 
chamber?  after  a  report  of  the  justice  ponente,  shall  render  a  decision 
disallowing  the  appeal  prepared  and  shall  order  it  communicated  to 
the  sentencing  chamber. 

Art.  892.  There  shall  be  no  remedy  against  the  decision  of  the 
chamber  admitting  or  denying  the  appeal  and  the  concurrence. 

Art.  893.  When  the  concurrence  in  the  appeal  and  the  concurrence 
desired  by  any  party  be  not  objected  to,  and  the  court  should  not  be  in 
doubt  as  to  the  propriety  of  one  or  the  other,  it  shall  order  eo  instanti, 
without  a  public  hearing  nor  a  citation  of  the  parties,  the  admission 
of  the  appeal  and  of  the  concurrence  in  a  proper  case. 

Section  Sixth. — Decision  of  the  appeal. 

Art.  894.  After  an  appeal  for  annulment  of  judgment  has  been 
allowed  and  a  day  set  for  the  hearing,  the  latter  shall  be  had  at  a 
public  sitting,  with  the  attendance  of  the  counsel  of  the  parties  ap- 
pointed ex  officio  and  the  public  prosecutor.    The  chamber  shall  im- 
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pose  upon  attorneys  appointed  ex  officio  who  shall  not  attend,  the  dis- 
ciplinary corrections  which  it  deems  they  deserve  in  view  of  the  grav- 
ity or  importance  of  the  matter. 

Abt.  895.  The  chamber  shall  order  the  appeals  for  hearing  in  the 
order  of  their  admission,  observing  the  special  preference  with  regard 
to  those  mentioned  in  the  second  paragraph  of  article  884. 

If  for  any  cause  the  hearing  cannot  be  had  on  the  day  set,  the  first 
day  possible  shall  be  set,  seeking  not  to  change  the  established  order 
more  than  necessary. 

Art.  896.  The  hearing  of  the  appeal  shall  be  had  in  the  manner 
determined  in  the  first  paragraph  of  article  885,  with  the  attendance 
and  oral  arguments  or  the  attorneys  for  the  parties,  if  the  latter 
should  deem  it  advisable,  and  that  of  the  public  prosecutor  in  any 
case,  the  appellant  first  speaking,  then  those  who  may  have  concurred 
in  the  appeal,  and  finally  those  opposing  it.  Whenever  the  public 
prosecutor  opposes  the  appeal  he  shall  speak  last. 

Art.  897.  Tne  public  prosecutor  and  the  attorneys  may,  in  the  same 
order  in  which  they  may  have  spoken,  correct  any  error  of  fact,  refer- 
ring to  those  admitted  in  the  decision  appealed  from. 

The  presiding  judge  shall  not  permit  any  discussion  upon  the  exist- 
ence of  the  acts  embodied  in  said  decision,  and  shall  call  to  order  any 
person  attempting  to  do  so. 

Art.  898.  Seven  justices  shall  attend  for  the  hearing  of  appeals  for 
annulment  of  judgment. 

Art.  899.  Upon  the  conclusion  of  the  public  hearing  the  chamber 
shall  decide  the  appeal  within  five  days;  but  when  it  is  absolutely 
necessary  it  may  extend  to  ten  days  the  period  for  the  preparation 
and  publication  of  the  sentence. 

Art.  900.  The  decision  shall  be  drafted  in  the  following  manner : 

1.  The  date  shall  be  stated,  the  crime  involved  in  the  cause,  the 
names  of  the  accused  and  private  accusers  who  may  have  taken  part 
therein,  the  court  from  which  it  originates,  and  the  other  general  cir- 
cumstances which  serve  for  a  determination  of  the  subject-matter  of 
the  appeal. 

2.  tinder  the  word  resultando  shall  be  transcribed  literally  those  of 
the  sentence  or  decision  appealed  from,  excepting  such  as  are  mani- 
festly impertinent. 

3.  The  contents  of  the  adjudging  portion  of  the  same  decision  shall 
be  stated. 

4.  The  grounds  for  annulment  alleged  by  the  respective  parties. 

5.  The  name  of  the  justice  ponente. 

6.  In  considerandos  the  conclusions  of  law  of  the  decision. 

7.  The  decision. 

Art.  901.  When  the  chamber  considers  the  law  violated  upon  any 
of  the  grounds  alleged,  it  shall  declare  that  the  appeal  is  well  taken, 
and  shall  annul  and  reverse  the  decision  involved,  ordering  the  return 
of  the  deposit  to  the  person  who  made  it. 

Should  the  chamber  hold  that  there  has  been  no  violation,  it  shall 
declare  that  the  appeal  is  not  well  taken,  and  shall  adjudge  the  pay- 
ment of  costs  against  the  appellant  as  well  as  the  forfeiture  of  the 
deposit  for  the  purposes  specified  in  article  890,  or  to  a  payment  of  an 
equivalent  sum,  should  he  have  been  defended  as  a  poor  person,  when 
his  circumstances  improve. 
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The  public  prosecutor  is  excepted  from  the  adjudgment  upon  costs. 

Art.  902.  It  the  chamber  reverses  and  annuls  the  decision  which  is 
the  subject  of  the  appeal,  it  shall  render  immediately  thereafter,  but 
separately,  the  proper  decision,  accepting  the  findings  of  fact  and  con- 
clusions of  law  of  the  decision  reversed  which  do  not  relate  to  the 
points  which  may  have  been  the  subject  of  the  appeal,  and  the  part  of 
the  decision  compatible  with  the  latter,  replacing  the  part  reversed  by 
that  which  may  be  proper,  according  to  the  real  provisions  upon 
which  the  annulment  may  have  been  based. 

Art.  903.  If  one  of  the  accused  be  the  appellant,  the  new  sentence 
shall  redound  to  the  benefit  of  the  rest,  in  so  far  as  favorable  to  them, 
provided  that  they  are  included  in  the  same  condition  as  the  appellant 
and  that  the  grounds  alleged  by  reason  of  which  the  annulment  of  the 
sentence  is  declared  are  applicable  to  them.  It  shall  never  prejudice 
them  in  so  far  as  it  may  be  adverse. 

Art.  904.  There  shall  be  no  remedy  whatsoever  against  the  decision 
of  annulment  and  that  rendered  by  virtue  thereof. 

Art.  905.  Decisions  declaring  an  appeal  for  annulment  of  judg- 
ment, well  taken  or  not,  shall  be  published  in  the  Oaceta  of  Madrid 
and  in  the  Ooleccidn  Legislative 

Art.  906.  If  the  decisions  referred  to  in  the  foregoing  article  should 
be  rendered  in  causes  upon  any  of  the  crimes  against  chastity  or 
honor,  they  shall  be  published,  with  a  suppression  of  the  proper 
names  of  the  persons,  of  the  places,  and  of  the  circumstances  which 
may  tend  to  hiake  known  the  accusers,  the  accused,  and  the  courts 
which  decided  the  cause. 

If,  on  account  of  special  circumstances,  the  chamber  should  con- 
sider that  the  publication  of  the  decision  referred  to  in  the  foregoing 
article  might  offend  public  decency,  it  may  order  in  the  decision 
itself  that  it  be  not  published. 

Art.  907.  A  withdrawal  of  the  appeal  may  take  place  at  any  stage 
of  the  proceedings  after  a  ratification  by  the  person  interested,  or 
upon  the  presentation  by  his  solicitor  ox  a  special  power  therefor. 
It  the  parties  should  have  been  cited  for  the  decision  of  the  appeal, 
the  individual  withdrawing  therefrom  shall  forfeit  one-half  or  the 
deposit,  should  he  have  made  it,  and  shall  pay  the  cost  of  the  pro- 
ceedings for  which  he  may  be  responsible. 

Art.  908.  Sentences  against  which  an  appeal  for  annulment  of 
judgment  may  be  interposed  shall  not  be  executed  until  the  expira- 
tion of  the  period  fixed  for  its  preparation  for  a  violation  of  law  or 
for  its  interposition  for  a  breach  oi  form. 

If  the  appeal  should  be  prepared  or  interposed  within  said  period, 
the  execution  of  the  sentence  shall  be  stayed  until  its  termination, 
unless  there  should  have  been  an  acquittal,  in  which  case  if  the  crim- 
inal is  imprisoned  he  shall  be  set  at  liberty. 

Art.  909.  If  the  appeal  should  have  been  prepared  and  interposed 
by  one  of  the  persons  accused,  the  sentence  may  be  carried  out  at 
once  with  regard  to  the  others  without  prejudice  to  the  provisions  of 
article  903. 
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Chapter  II. — Appeals  for  annulment  of  judgment  for  breach  of 

form. 

8ection  Fimt. — When  the  appeal  lie*. 

Art.  910.  An  appeal  for  annument  of  judgment  for  breach  of  form 
lies  from  the  decisions  mentioned  in  article  848.° 

Abt.  911.  An  appeal  for  annulment  of  judgment  for  a  breach  of 
form  may  be  interposed : 

1.  When  the  taking  of  some  evidence  considered  pertinent  pro- 
posed in  due  time  and  form  by  the  parties  shall  have  been  denied.6 

•The  admission  of  an  appeal  for  annulment  of  judgment  for  a  breach  of 
form  must  not  be  granted  when  the  article  which  may  authorize  it  expressly 
and  specifically  is  not  cited,  but  article  910  of  the  law  of  criminal  procedure 
is  so  cited,  which  is  not  enough,  or  even  though  upon  interposing  it  the  error 
supposed  to  have  been  committed  is  stated.     (Decision  of  March  29,  1884.) 

•  When  the  public  prosecutor  has  proposed  in  time  the  means  of  proof  which 
he  considers  proper,  and  among  them  the  confession  of  the  accused,  which  evi- 
dence was  admitted,  if,  notwithstanding  this,  he  be  refused  at  the  time  of  the 
oral  trial  the  right  to  introduce  the  evidence  of  confession  which  he  had 
first  proposed  and  which  had  been  admitted,  the  provisions  of  the  fourth  para- 
graph of  article  761  of  the  law  of  criminal  procedure  are  not  fulfilled,  and 
therefore  a  breach  of  the  form  of  procedure  referred  to  in  No.  1  of  article  911 
is  committed.     (Decision  of  May  19,  1883.) 

The  confession  of  the  accused  forms  a  part  of  the  means  of  the  aumario  estab- 
lished by  the  law  of  criminal  procedure  for  the  verification  of  the  crimes  and 
of  the  delinquents,  and  as  the  sumario  is  nothing  but  a  preparation  for  the  oral 
trial,  where  all  the  facts  are  to  be  elucidated,  and  all  questions  arising  in  the 
cause  to  be  discussed,  the  said  confession  of  the  accused  can  not  but  figure  in 
the  action  as  an  element  of  proof.  This  characteristic  principle  of  the  said 
law  is  developed  in  articles  656,  688,  729,  730  et  seq.  (Decision  of  June  28, 
1883.) 

With  regard  to  the  crimes  of  misappropriation  of  funds  and  theft,  on  account 
of  the  accused  having  sold  several  head  of  cattle  which  had  been  levied  upon, 
No.  1  of  article  911  of  the  law  of  criminal  procedure  is  violated  in  not  permit- 
ting the  introduction  of  evidence  requested  by  said  accused  persons  in  a  sup- 
plementary pleading  to  his  written  classification,  consisting  of  the  reading  at 
the  oral  trial  of  the  proceedings  relating  to  the  attachment  and  deposit  of  the 
cattle  attached;  because,  as  the  existence  of  the  triable  act  appears  in  said 
proceedings,  they  have  great  juridicial  importance,  and  in  such  case  the  prin- 
ciple contained  in  article  730  of  the  law  of  criminal  procedure  applies.  (De- 
cision of  March  22,  1884.) 

When  both  the  complaint  involved  in  the  cause,  as  well  as  the  conclusions  of 
the  written  accusation,  have  involved  the  crimes  of  calumny  and  of  grave  acts 
of  contumely  against  persons  who,  as  members  of  a  revolutionary  board,  exer- 
cised public  functions,  and  on  the  occasion  of  such  functions,  the  person  ac- 
cused of  these  crimes  has  the  right  to  submit  the  evidence  of  the  acts  charged 
against  him  in  so  far  as  it  may  be  pertinent,  and  a  chamber,  in  refusing  to 
admit  such  evidence,  incurs  the  breach  of  form  which  is  a  ground  for  the 
appeal.     (Decision  of  April  19,  1884.) 

The  contradiction  referred  to  in  the  second  part  of  No.  1  of  article  911  is  not 
that  which  may  appear  between  the  decree  or  sentence  and  the  result  appear- 
ing from  the  sumario,  but  that  which  manifestly  appears  between  the  acts 
declared  as  proven  in  the  sentence  with  regard  to  the  evidence  taken  at  the 
oral  trial.     (Decision  of  July  12,  1884.) 

The  violations  of  articles  656,  Nos.  2  and  8,  and  849,  No.  6,  of  the  law  of 
criminal  procedure  are  not  included  in  any  of  the  grounds  for  annulment  for 
breach  of  form  specifically  determined  in  articles  911  and  912  of  said  law. 
(Decision  of  October  10,  1884.) 

Documents  of  another  cause  which  is  still  at  the  stage  of  the  sumario,  or  the 
preliminary  portion  of  a  process  which  is  not  that  which  is  the  basis  of  the 
action,  can  not  be  introduced  into  the  action  or  brought  before  the  court;  and 
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2.  When  the  citation  of  the  accused  shall  have  been  omitted,  whether 
he  be  imprisoned  or  at  liberty,  and  of  the  accusing  party  and  civil 
plaintiff  for  appearance  at  the  oral  and  public  trial,  unless  said  par- 
ties should  have  appeared  in  due  time  considering  themselves  citea. 

3.  When  the  presiding  judge  of  the  court  should  refuse  to  allow  a 
witness  to  answer,  either  at  a  public  session  or  in  any  proceeding  con- 
ducted outside  thereof,  the  question  or  questions  asked  him,  if  they  be 
pertinent  and  have  a  manifest  bearing  upon  the  cause.0 

therefore  their  rejection  does  not  give  rise  to  the  breach  of  form  referred  to  in 
No.  1  of  article  911.     (Decision  of  December  3,  1884.) 

An  appeal  for  annulment  of  Judgment  based  upon  this  number  on  account 
of  the  rejection  of  expert  evidence  is  not  admissible  when  at  the  time  of  propos- 
ing it  the  names  and  surnames  of  the  experts  are  not  stated  in  the  written 
classification,  and  less  it  be  requested  that  said  experts  give  their  testimony 
before  the  Judge  of  their  place  of  residence.     (Decision  of  April  9,  1885.) 

Evidence  in  criminal  matters  must  be  considered  pertinent  in  so  far  as  it 
concerns  the  cause  in  which  it  is  introduced,  because  this  is  the  legal  meaning 
given  to  the  word  "  pertinent."     (Decision  of  January  11,  1886.) 

It  being  within  the  power  of  the  court  to  not  suspend  the  oral  trial  on  ac- 
count of  nonappearance  of  any  of  the  witnesses  for  the  prosecution  and  defense 
offered  by  the  parties,  according  to  No.  3  of  article  747,  the  exercise  of  this 
power  on  account  of  not  considering  necessary  the  testimony  of  those  presented 
by  the  defense,  does  not  violate  said  provision  nor  is  the  case  included  among 
the  grounds  specifically  mentioned  in  article  911.     (Decision  of  March  3,  1886.) 

The  evidence  proposed  in  the  written  conclusions  having  been  considered  per- 
tinent and  admitted  by  the  audiencia,  a  subsequent  refusal  to  take  the  same 
and  the  substitution  thereof  by  the  reading  at  the  oral  trial  of  the  proceedings 
of  the  sumario,  constitutes  a  real  denial  of  pertinent  proof.  (Decision  of  June 
21,  1886.) 

In  criminal  matters  acts  which  are  not  prior  or  concomitant  to  the  moment 
of  the  commission  of  the  crime  prosecuted  have  no  efficiency  and  significance; 
and  in  accordance  with  this  principle  the  inadmission  or  impertinence  of  the 
attempt  of  an  accused  person  who  acknowledged  in  the  writ  in  which  he  pro- 
posed it  that  such  act  occurred  subsequent  to  the  formation  of  the  canse  and 
that  he  even  ignored  it  during  the  first  instance,  thus  making  patent  that  it 
could  have  had  no  influence  upon  the  motives  and  consummation  of  the  crime 
for  which  he  was  condemned,  is  undoubted.     (Decision  of  July  9, 1886.) 

a  Although  the  repetition  of  an  answer  already  given  according  to  the  record 
be  pertinent  and  bear  upon  the  cause,  the  refusal  can  not  give  rise  to  an  appeal 
for  annulment  of  judgment  for  a  breach  of  form  if  the  person  intending  to  in- 
terpose it  did  not  take  exception  thereto  and  make  the  proper  protest  in  ac- 
cordance with  article  914  of  the  law  of  criminal  procedure.  (Decision  of  June 
18,  1888.) 

The  fact  of  the  defense  not  having  been  permitted  to  address  questions  to  a 
witness,  the  brother  of  the  accused,  who  had  refused  to  testify  in  accordance 
with  article  777,  in  relation  with  article  416  of  the  law  of  criminal  procedure, 
does  not  constitute  the  breach  of  form  referred  to  in  Nos.  3  and  4  of  article  911. 
(Decision  of  May  12,  1884.) 

The  rejection  of  questions  put  for  the  purpose  of  elucidating  a  matter  and  pro- 
posed as  a  probatory  measure  can  constitute  a  form  of  ground  for  annulment 
only,  if  in  addition  to  the  circumstance  of  their  not  being  captious,  suggestive, 
or  impertinent,  is  added  that  more  substantial  and  unavoidable  one  of  their 
having  manifest  influence  in  the  cause  and  true  importance  for  the  result  of  the 
action  to  such  an  extent  that  their  rejection  may  cause  a  lack  of  defense  or 
prevent  a  clear  cognizance  or  proper  consideration  of  an  important  fact.  (De- 
cision of  July  29,  1886.) 

Article  190  of  the  law  of  April  20,  1888,  provides  that  an  appeal  for  annul- 
ment of  judgment  for  breach  of  form  against  sentences  announced  by  the  "  tri- 
bunal del  jurado  "  lies  in  the  cases  provided  for  by  this  article  and  Nos.  2  and  3 
of  the  following  articles,  and,  furthermore,  in  the  following  cases : 

1.  When  the  verdict  has  not  been  transcribed  literally  in  the  sentence  in  the 
manner  prescribed  in  article  97. 

2.  When  the  appellant  shall  have  objected  for  the  reasons  mentioned  In 
articles  77  and  111  of  said  law. 
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4.  When  any  question  is  overruled  as  captious,  suggestive,  or  im- 
pertinent, not  being  so  in  fact,  provided  that  it  is  of  real  importance 
tor  the  result  of  the  action.* 

Art.  912.  An  appeal  for  the  same  cause  may  also  be  interposed : 

1.  When  the  acts  which  are  considered  proved  are  not  clearly  and 
specifically  stated  in  the  sentence,  or  there  should  appear  a  manifest 
contradiction  between  them.6 

2.  When  all  the  points  which  may  have  been  the  subject  of  the 
accusation  and  of  the  defense  are  not  decided  therein.0 

3.  When  the  sentence  or  verdict  shall  have  been  given  by  a  lower  number  of 
Justices  or  jurors  than  that  required  by  the  said  law. 

4.  When  some  justice  or  juror  shall  have  attended  to  render  a  decision  whose 
challenge,  with  the  reasons  duly  set  forth  and  interposed  formally  and  in  time, 
should  have  been  overruled  without  being  heard  in  accordance  to  law,  or  when 
any  of  the  peremptory  challenges  which  can  be  made  without  alleging  any 
cause  shall  have  been  improperly  overruled. 

^Although  an  appeal  for  annulment  of  judgment,  based  upon  the  provisions 
of  No.  4,  may  be  interposed  as  in  any  other  number  of  those  contained  in  article 
Oil  of  the  law  of  criminal  procedure,  not  even  said  appeal  is  admissible  in 
accordance  with  the  provisions  of  article  914  if  the  appellant  shall  not  have 
requested  the  correction  of  the  error,  if  possible,  nor  made  the  corresponding 
objection.     (Decision  of  March  10,  1884.) 

*  The  contradiction  referred  to  in  number  1  of  the  article  912  of  the  law  of 
criminal  procedure  does  not  refer  to  the  statement  made  in  the  considerandos 
of  the  sentence.     (Decision  of  March  24, 1884.) 

A  sentence  which  considers  the  existence  of  the  crime  the  subject  of  an  ac- 
cusation, as  proved,  implicitly  decides  the  points  which  have  been  the  object 
thereof  in  acquitting  the  accused  on  account  of  not  considering  him  the  real 
author  thereof.     (Decisions  of  April  1,  2,  and  3,  1884.) 

The  contradiction  which  is  a  ground  for  annulment  must  exist  between  the 
acts  which  are  declared  proved.     (Decision  of  April  7,  1884.) 

When  a  chamber  does  not  state  with  precision  and  clearness  what  are  the  acts 
which  it  considers  proved  it  Incurs  the  breach  of  form  provided  for  in  the  first 
part  of  number  1  of  article  912  of  the  law  of  criminal  procedure.  (Decision 
of  June  6,  1884-) 

The  error  which  may  be  Incurred  in  the  sentence  In  defining  the  acts  in  the 
considerandos  is  not  the  contradiction  referred  to  in  number  1  of  article  912 
of  the  law  of  criminal  procedure.     (Decision  of  November  28,  1884.) 

In  order  that  the  Supreme  Court  may  consider  whether  the  breach  of  form 
supposed  to  have  been  committed  exists,  it  is  not  sufficient  to  say  that  the  appeal 
is  authorized  by  article  912  of  the  law  of  criminal  procedure,  but  it  is  necessary 
to  state  in  what  case  of  the  different  ones  which  it  contains,  it  is  included. 
(Decision  of  December  29,  1884.) 

The  contradiction  established  in  the  last  part  of  the  number  we  annotate 
as  a  ground  for  an  appeal  for  annulment  of  judgment  embraces  only  the  con- 
tradiction appearing  between  the  acts  themselves,  and  not  the  contradiction 
between  the  acts  declared  to  be  proved  and  the  consideration  which  the  sen- 
tencing chamber  gives  the  same.     (Decision  of  May  6,  1886.) 

•When  the  only  question  discussed  in  the  action,  and  which  is  the  ground 
for  an  appeal  for  annulment  of  judgment  for  breach  of  form,  consists  in  the 
classification  of  the  crimes,  that  is  to  say,  whether  the  classification  should  be 
homicide  or  physical  injuries  inflicted  by  violence,  and  it  is  decided  in  favor 
of  the  former  by  the  sentencing  court,  in  view  of  the  proof  and  other  circum- 
stances, and  considering  the  provisions  of  articles  741  and  742  of  the  law  of 
criminal  procedure,  the  second  case  of  article  912  of  the  said  law  is  not  involved. 
(Decision  of  May  5,  1883.) 

As  the  Supreme  Court  has  repeated  In  many  of  its  decisions,  a  sentence  of 
conviction  decides  all  the  points  the  subject  of  the  accusation.  (Decision  of 
June  18,  1883.) 

When  an  audiencia,  after7  stating  and  considering  the  acts  resulting  in  a  cause, 
Including  those  which  have  been  the  subject  of  a  complaint,  orders  an  absolute 
dismissal,  considering  that  such  acts  do  not  constitute  a  crime,  an  appeal  based 
upon  number  2  of  article  912  of  the  law  of  criminal  procedure  does  not  lie  be- 
cause all  the  points  which  had  been  the  subject  of  the  complaint  were  decided 
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8.  When  it  punishes  a  crime  more  grave  than  that  which  may  have 
been  die  subject  of  the  accusation,  if  the  court  shall  not  have  first 
proceeded  as  determined  by  article  733.a 

thereby  in  the  proper  form  in  order  to  decree  the  dismissal.  (Decision  of  Juno 
27,  1884.) 

It  appearing  that  the  accused,  haying  been  charged  in  the  first  written  classi- 
fication of  the  public  prosecutor  with  the  crime  of  the  infliction  of  less  grave 
physical  injuries,  and  that  he  appeared  at  the  oral  trial  to  defend  himself 
against  this  charge,  should  have  been  acquitted  or  condemned;  and  the  court, 
In  dismissing  the  proceedings  with  regard  *to  said  crime,  incurred  the  breach 
of  form  provided  for  in  number  2  of  article  912  of  the  law  of  criminal  procedure. 
(Decision  of  November  18,  1884.) 

A  chamber  which  declares  itself  incompetent  after  the  conclusion  of  the  oral 
trial  and  after  the  citation  of  the  parties  for  sentence  without  any  of  the  latter 
having  pleaded  the  want  of  jurisdiction,  incurs  the  breach  of  form  of  number  2 
of  article  912.     (Decision  of  January  10,  1885.) 

The  condemnation  for  a  less  grave  crime  implies  the  rejection  and  acquittal  of 
another  graver  one.     (Decision  of  December  7,  1885.) 

When  two  separate  crimes  have  been  the  subject  of  the  accusation  and  of  the 
defense  to  the  effect  of  a  request  having  been  made  in  the  first  that  the  accused 
be  condemned  to  the  penalty  which  it  was  believed  pertained  to  each  of  the 
crimes,  and  the  defense  requested  an  acquittal,  aU  the  points  which  were  the 
subject  of  the  accusation  and  of  the  defense  must  be  decided  in  the  sentence 
in  accordance  with  the  provisions  of  article  142,  and  a  sentence  not  doing  so 
contains  the  defect  of  form  specified  in  number  2  of  article  912  of  the  law  of 
criminal  procedure.     (Decision  of  December  9,  1885.) 

°  When,  notwithstanding  the  fact  that  the  public  prosecutor  had  abstained 
from  accusing  a  person,  believing  that  the  less  grave  injury  the  subject  of  the 
cause  was  accidental,  and  the  court,  without  availing  itself  of  the  privilege 
granted  it  by  article  733  of  the  law  of  criminal  procedure  in  case  of  its  believing 
that  the  act  has  been  classified  with  manifest  error,  condemns  the  former  as 
guilty  of  less  serious  injuries,  which  is  equivalent,  according  to  repeated  deci- 
sions of  the  Supreme  Court,  to  the  punishment  of  a  crime  more  grave  than  that 
which  has  been  the  subject  of  the  accusation,  the  breach  of  form  referred  to  in 
number  3  of  article  912  of  the  said  law  is  committed.  (Decision  of  May  21, 
188S.) 

The  breach  of  form  referred  to  in  the  third  paragraph  of  article  912  of  the 
law  of  criminal  procedure  exists  when  the  sentence  punishes  a  domestic  theft — 
that  is  to  say,  a  qualified  theft  included  in  the  second  case  of  article  633  of  the 
Penal  Code — which  crime  is  more  grave  than  the  simple  theft  described  and 
punished  by  number  4  of  article  531  of  the  said  code  (referring  to  the  code  of 
the  Peninsula)  which  had  been  the  subject  of  the  accusation.  (Decision  of 
March  12,  1884.) 

The  error  mentioned  in  the  third  case  of  article  912  of  the  law  of  criminal 
procedure  is  incurred  when,  although  the  public  prosecutor  classifies  the  acts  as 
less  grave  physical  injuries,  he  modifies  his  conclusions  at  the  trial,  considering 
them  as  a  misdemeanor  included  in  No.  12  of  article  603  of  the  code,  notwith- 
standing which  the  audiencia,  without  previously  proceeding  in  accordance  with 
the  provisions  of  article  733  of  the  law,  punishes  the  accused  as  authors  of  the 
crime  of  less  grave  injuries.    (Decision  of  September  23, 188S.) 

No.  3  of  article  912  of  the  law  of  criminal  procedure,  in  establishing  as  a 
ground  for  annulment  for  breach  of  form  "  when  in  the  sentence  a  more  grave 
crime  is  punished  than  that  which  may  have  been  the  subject  of  the  accusation 
if  the  court  should  not  have  first  proceeded  as  prescribed  by  article  733,"  refers, 
as  the  Supreme  Court  has  declared,  to  the  definite  classification  made  at  the 
time  of  the  trial,  which  is  when  the  accusation  is  formulated,  and  not  to  the 
provisional  one  made  before  said  trial,  which  may  be  modified  as  article  732  of 
the  said  law  permits.    (Decision  of  February  6,  1885.) 

The  vice  of  form  referred  to  in  the  third  number  of  article  912  is  Incurred  by 
a  sentence  which  punishes  the  crime  classified  by  the  fiscal  in  his  conclusions, 
if  the  latter  at  the  trial  modifies  them  and  recommends  an  acquittal  because  the 
act  is  not  a  punishable  one,  and  the  chamber  does  not  avail  itself  of  the  privilege 
of  article  733.    (Decision  of  February  6,  1885.) 

A  sentencing  chamber  which  punishes  a  crime  of  criminal  negligence,  when 
the  subjoct  of  the  accusation  was  a  misdemeanor  only,  without  having  made  use 
of  the  power  granted  by  article  733,  incurs  the  breach  of  form  referred  to  in 
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4.  When  the  sentence  shall  have  been  rendered  by  a  lower  number 
of  justices  than  that  fixed  in  the  law,  or  without  the  concurring  votes 
required  by  the  same.0 

5.  When  a  justice  shall  have  attended  to  render  judgment  whose 
challenge  should  have  been  overruled  when  duly  ana  formally  inter- 
posed and  based  upon  a  legal  cause. 

Ajkt.  913.  An  appeal  for  annulment  of  judgment  for  a  breach  of 
form  shall  not  lie  in  actions  upon  misdemeanors. 

Ajkt.  914.  An  appeal  for  breach  of  form  shall  not  be  admissible  if 
the  party  desiring  to  interpose  it  should  not  have  demanded  the  cor- 
rection of  the  fault,  if  possible,  nor  filed  the  proper  objection  subject 
to  the  provisions  of  the  law  in  the  cases  in  which  it  is  proper. 

If  the  ground  upon  which  the  appeal  is  based  should  be  the  failure 
to  cite  for  sentence,  the  objection  must  be  made  before  sentence  is  ren- 
dered, should  there  be  time  to  object  when  the  party  notices  the  omis- 
sion. And  if  the  grounds  should  be  the  noncitation  for  the  taking 
of  some  evidence  or  the  rejection  of  evidence,  the  objection  and  pro- 
test must  be  made  at  the  time  the  party  shall  have  had  occasion  to 
observe  the  absence  of  the  citation  and  upon  being  informed  of  the 
rejection  of  the  evidence. 

Abt.  915.  The  parties  referred  to  in  article  854  may  interpose  this 
appeal. 

Section  Second. — Interposition  of  the  appeal. 

Art.  916.  An  appeal  for  annulment  of  judgment  for  breach  of 
form  shall  be  interposed  before  the  sentencing  court  within  the 
period  of  five  days  from  the  day  following  the  last  notice  of  the 
sentence.* 

Art.  917.  This  appeal  shall  be  interposed  in  writing  and  authen- 
ticated by  the  signatures  of  an  attorney  and  solicitor,  stating: 

The  date  of  the  notification  of  the  sentence. 

That  of  the  filing  of  the  appeal. 

No.  3  of  article  912  of  the  law  of  criminal  procedure.  {Decision  of  March  3, 
1885.) 

For  the  purposes  of  No.  3  of  article  912  of  the  law  of  criminal  procedure,  the 
greater  gravity  of  a  crime  with  regard  to  another  must  be  considered  by  the 
respective  gravity  of  the  penalty  in  accordance  with  the  graduated  scales  estab- 
lished In  articles  26  and  92  of  the  penal  code  (referring  to  the  one  in  force  in 
the  Peninsula),  even  though  the  two  be  of  the  same  character  or  are  included  in 
the  same  chapter  or  sections  of  the  said  code.    (Decision  of  April  7, 1885.) 

The  reference  made  in  this  number  to  article  733  shows  that  it  is  to  be  con- 
sidered that  the  sentence  punishes  a  crime  more  grave  than  that  which  has 
been  the  subject  of  the  accusation  whenever  the  provisions  of  this  article  are 
violated  by  the  imposition  without  the  previous  observance  previously  having 
proceeded  as  prescribed  therein  of  penalties  not  recommended  by  the  accusation, 
the  court  considering  that  the  triable  acts  have  been  classified  erroneously  with 
regard  to  the  nature  and  gravity  of  the  crime  or  crimes  which  they  may  consti- 
tute and  not  with  regard  to  the  extenuating  or  aggravating  circumstance,  nor  to 
the  participation  of  each  of  the  accused  in  the  execution  of  the  crime.  (Deci* 
Hon  of  June  16,  1885.) 

•  See  notes  to  article  732. 

*  Arts.  916  et  seq.  of  the  law  of  criminal  procedure  are  violated  by  an  andien- 
da  which  admits  an  appeal  without  further  proceedings  and  transmits  the 
cause  to  the  Supreme  Court  by  virtue  of  a  petition  of  the  public  prosecutor 
confined  to  a  request  for  a  transcript  of  the  sentence  as  a  preparatory  means 
for  the  Interposition  for  appeals  for  annulment  of  judgment  for  a  violation  of 
law  and  breach  of  form,  because  in  such  a  case  said  appeal  has  not  been  inter- 
posed.    (Decision  of  December  U,  1888.) 
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The  article  of  the  law  authorizing  it 

The  breach  of  form  supposed  to  have  been  committed. 

The  objection  made  for  its  correction  and  the  date  thereof,  if  the 
violation  should  be  of  those  which  require  this  requisite. 

If  the  appellant  be  the  private  complainant  or  the  civil  plaintiff, 
he  must  also  state  in  the  appeal  that,  in  case  the  court  admits  the 
appeal,  he  is  ready  to  present  to  the  third  chamber  of  the  Supreme 
Court,  within  the  period  mentioned  in  article  859,  the  document 
showing  that  he  has  deposited  in  the  public  institution  provided 
therefor  one  thousand  pesetas,  if  the  crime  be  a  public  one,  and  five 
hundred  if  it  be  of  those  which  can  be  prosecuted  at  the  instance  of 
a  party. 

If  the  accused  be  the  appellant,  he  shall  be  exempted  from  the 
obligation  of  making  a  deposit.  If  the  public  prosecutor  shall  have 
interposed  the  appeal,  the  complainant  or  private  accuser  shall  not 
be  obliged  to  make  it. 

Art.  918.  The  sentencing  court  shall  examine  without  hearing  the 
parties : 

1.  If  the  appeal  has  been  interposed  after  final  sentence  has  been 
pronounced. 

2.  If  it  has  been  interposed  within  the  period  prescribed  by  law. 

3.  If  it  is  based  upon  any  of  the  causes  mentioned  in  articles  911 
or  912. 

4.  If  the  violation  was  duly  excepted  to  in  cases  in  which  this  is 
necessary. 

Art.  919.  If  all  the  circumstances  mentioned  in  the  foregoing 
article  are  attendant,  the  chamber,  on  or  before  the  third  day,  shall 
decree  the  admission  of  the  appeal  and  order  that  the  parties  be 
cited  for  appearance  before  the  Supreme  Court  within  a  period  of 
sixty  days  from  the  date  of  record  of  the  transmittal  to  the  Supreme 
Court  ex  officio  of  the  documents  necessary  for  the  hearing  and 
determination  of  the  appeal. 

For  this  purpose  the  chamber  shall  order  that  a  literal  transcript 
be  made  only  of  that  part  or  details  and  portions  of  the  record  to 
which  the  appeal  is  confined  and  in  which  it  is  alleged  that  there  has 
been  a  breach  of  form,  preceded  by  a  succiftct  statement  of  the  cause, 
which  transcript,  drafted  on  official  paper  and  containing  a  statement 
of  the  agreement  of  the  parties  with  regard  to  the  fidelity  of  the  copy 
of  the  record,  in  so  far  as  the  appeal  is  concerned,  shall  be  transmit- 
ted by  the  chamber  to  the  Supreme  Court  by  the  first  direct  mail  after 
the  day  on  which  the  said  agreement  is  established. 

The  parties  must  state  their  agreement  with  regard  to  the  literal 
portion  of  the  transcript,  or  what  they  may  believe  should  be  added 
to  the  same,  within  the  period  of  five  days,  which  can  not  be  ex- 
tended, and  no  other  remedy  but  a  complaint  shall  be  admitted  against 
the  decision  of  the  chamber,  in  accordance  with  the  provisions  of 
articles  863,  865,  et  seq.,  in  so  far  as  applicable  with  regard  to  the 
refusal  of  certificates. 

The  transmission  of  the  transcript  shall  be  entered  upon  the  record 
in  accordance  with  the  provisions  of  article  861. 

If  any  of  the  circumstances  mentioned  in  the  foregoing  article 
should  not  be  attendant,  the  appeal  shall  not  be  admitted. 

Art.  920.  The  interposition  and  admission  of  an  appeal  for  breach 
of  form  shall  produce  the  effect  of  staying,  until  its  final  decision, 
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any  proceedings  for  the  execution  of  the  sentence  from  which  it  may 
have  been  taken,  as  well  as  the  hearing  and  determination  of  the 
appeal  for  violation  of  law  which  may  have  been  prepared  by  any  of 
the  parties. 

Section  Third. — Remedy  of  complaint  on  account  of  the  denial  of  an  appeal  for 
annulment  of  judgment  for  breach  of  form. 

Art.  921.  When  the  sentencing  court  shall  deny  the  admission  of 
an  appeal  for  breach  of  form,  it  shall  do  so  by  decree,  of  which  a 
copy  shall  be  given  to  the  appellant  at  the  time  notice  thereof  is 
served  upon  him. 

Art.  922.  If  the  appellant  should  consider  himself  injured  by  the 
denial  of  the  appeal,  he  may  complain  to  the  third  chamber  of  the 
supreme  court,  informing  the  sentencing  court  of  his  action,  for  the 
purposes  of  the  provisions  of  article  863. 

This  remedy  shall  be  heard  and  decided  in  the  manner  prescribed 
in  said  article  863  and  in  the  following : 

Art.  923.  When  the  chamber  shall  reverse  the  order  of  denial  of  the 
admission  it  shall  order  the  court  to  transmit  to  it  a  transcript  of  the 
cause,  with  the  necessary  data,  in  accordance  with  article  919.  Should 
it  affirm  the  order,  it  shall  communicate  its  decision  to  the  sentencing 
court  for  the  proper  purposes. 

There  shall  be  no  remedy  whatsoever  against  these  decisions. 

When  the  facts  alleged  as  a  ground  for  the  complaint  are  false  the 
chamber  may  impose  upon  the  private  complainant  a  fine  of  not  less 
than  two  hundred  and  fifty  pesetas  nor  more  than  one  thousand. 

If  an  attorney  should  be  liable  therefor,  the  disciplinary  correction 
which  may  be  proper  shall  be  imposed  upon  him. 

Section  Fourth. — Hearing  of  the  appeal. 

Art.  924.  An  appeal  for  breach  of  form  shall  be  heard  by  the  third 
chamber  of  the  Supreme  Court,  in  the  manner  and  according  to  the 
procedure  established  for  appeals  for  violation  of  law  in  the  fifth 
section  of  the  first  chapter  of  this  title,  in  so  far  as  its  provisions  are 
not  modified  by  the  following  articles. 

Art.  925.  The  record  of  proceedings  shall  be  delivered  to  the  ap- 
pellant for  examination  for  five  days,  and  for  a  similar  period  to  each 
of  the  parties  and  to  the  public  prosecutor. 

Upon  the  return  of  the  cause  by  the  appellant  he  can  not  allege 
new  grounds  for  annulment. 

The  delivery  referred  to  in  the  first  paragraph  of  this  article  shall 
not  take  place  if  the  appellant  be  the  private  complainant  and  he 
shall  not  nave  presented,  as  yet,  the  document  proving  that  he  has 
made  the  deposit  prescribed  by  article  917. 

But  if  he  shall  have  been  declared  a  poor  person  or  insolvent  it 
shall  suffice  that  he  bind  himself  to  answer  for  the  amount  of  the  de- 
posit if  his  circumstances  improve. 

Art.  926.  When  the  period  of  the  summons  shall  expire  without  the 
appellant  having  entered  an  appearance,  or  if  the  latter  be  the  private 
complainant  or  civil  plaintiff,  he  shall  not  prove  that  he  has  made 
the  deposit  or  does  not  constitute  the  obligation  mentioned  in  the  fore- 
going article  apud  acta,  the  appeal  shall  be  considered  abandoned  and 


Digitized  by  VjOOQIC 


924  LAWS  OF  POBTO  BIOO. 

the  costs  shall  be  taxed  against  the  private  appellant  and  the  cause 
returned  to  the  court 

Art.  927.  If  the  appellant  be  poor  he  may  appear  in  person,  re- 
questing the  appointment  of  an  attorney  and  solicitor  for  his  defense. 

In  such  case  the  provisions  of  article  876  shall  be  observed. 

Art.  928.  After  the  period  for  the  delivery  of  the  record  has  ex- 
pired, and  whether  or  not  the  parties  state  that  they  have  examined 
the  appeal  and  the  data  in  the  case,  the  chamber  shall  appoint  as 
ponente  the  justice  whose  turn  it  may  be,  to  whom  the  cause  shall  be 
referred  for  a  period  of  five  days,  and  upon  its  return  a  day  shall  be 
set  for  the  hearing. 

Section  Fifth. — Decision  of  the  appeal. 

Art.  929.  Upon  the  day  set  for  the  hearing  the  secretary  shall  read 
a  statement  of  the  sentence,  the  private  votes,  the  instrument  interpos- 
ing the  appeal,  and  of  that  part  of  the  cause  which  may  be  considered 
necessary  to  give  a  proper  idea  of  the  violation  alleged  and  the 
grounds  therefor. 

Upon  the  conclusion  of  the  reading  by  the  secretary,  counsel  for  the 

Earties  and  the  prosecuting  official  shall  speak.  The  latter  shall  speak 
rst  unless  he  shall  have  interposed  the  appeal. 
Art.  930.  When  the  chamber  finds  that  the  violation  upon  which 
the  appeal  is  based  has  been  committed,  it  shall  declare  it  well  taken 
and  shall  order  the  return  of  the  deposit,  if  made,  and  of  the  tran- 
script of  the  cause  to  the  lower  court,  in  order  that,  beginning  from 
the  stage  of  the  proceedings  where  the  violation  was  committed,  it 
mav  hear  and  determine  it  in  accordance  with  law. 

Art.  931.  If  the  chamber  should  find  that  the  alleged  violation  has 
not  been  committed,  it  shall  declare  the  appeal  not  well  taken,  and 
shall  adjudge  the  cost  against  the  private  appellant  and  the  forfeiture 
of  the  deposit,  if  any  shall  have  been  made,  or  the  loss  of  the  amount 
it  represents  when  his  circumstances  improve,  and  shall  order  the 
return  of  the  transcript  of  the  cause  to  the  sentencing  court. 

Art.  932.  The  provisions  of  articles  905  and  906  of  this  law  shall 
be  applicable  to  appeals  for  annulment  of  judgment  for  breach  of 
form. 

Art.  933.  The  provisions  of  the  various  sections  of  this  chapter 
shall  be  observed  in  appeals  for  breach  of  form  interposed  by  the 
public  prosecutor. 

Chapter  III. — Interposition,  hearing,  and  decision  of  an  appeal  for 
annulment  of  judgment  for  violation  of  law  and  for  breach  of 
form. 

Art.  934.  The  provisions  of  this  law  with  regard  to  appeals  for 
annulment  of  judgment  for  a  violation  of  law  and  for  breach  of  form 
shall  apply  to  appeals  which  are  based  both  upon  a  violation  of  law 
and  a  breach  of  form,  with  the  modifications  prescribed  in  this  section. 

Art.  935.  Appeals  tor  annulment  for  a  violation  of  law  and  for  a 
breach  of  form  shall  be  interposed  within  the  period  fixed  in  article 
916,  the  grounds  for  the  appeal  for  a  breach  or  form  being  stated  in 
accordance  with  article  917,  and  that  for  a  violation  of  law  being 
designated. 
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Am.  936.  The  sentencing  court,  in  view  of  the  appeal,  shall  admit 
or  deny  only  the  appeal  for  annulment  of  judgment  for  breach  of 
form  in  accordance  with  the  provisions  of  articles  918  and  919,  con- 
sidering the  appeal  for  violation  of  law  to  be  announced.* 

Aht.  937.  If  the  court  admits  the  appeal,  it  shall  transmit  to  the 
third  chamber  of  the  Supreme  Court  a  transcript  of  the  cause  with 
the  data  mentioned  in  article  919.  In  such  case  the  appeal  for  an- 
nulment of  judgment  for  a  violation  of  law  shall  be  considered  as 
prepared,  the  same  legal  period  running  for  both  appeals. 

Abt.  938.  If  the  court  shall  deny  the  appeal,  the  persons  interested 
may  file  a  complaint  before  the  third  chamber  of  the  Supreme  Court 
against  the  decree  of  denial  at  the  time  and  in  the  form  prescribed  by 
article  922. 

Art.  939.  If  the  third  chamber  of  the  Supreme  Court  shall  reverse 
the  decree  of  denial,  it  shall  direct  an  order  to  the  court  to  transmit  to 
it  a  transcript  of  the  cause  in  accordance  with  the  provisions  of 
article  923.  In  such  case  the  appeal  for  annulment  of  judgment  for 
a  violation  of  law  shall  also  be  considered  as  prepared. 

Art.  940.  If  the  third  chamber  should  affirm  the  decree  of  denial,  it 
shall  communicate  its  decision  to  the  court  for  the  proper  purposes. 

Art.  941.  The  effect  of  the  decree  confirming  the  denial  shall  be, 
with  regard  to  an  appeal  for  annulment  of-  judgment  for  a  violation 
of  law,  the  following :  ^ 

1.  To  render  impossible  the  interposition  thereof  when  the  decree 
confirming  that  denying  the  admission  of  an  appeal  for  annulment  of 
judgment  for  breach  of  form  shall  have  been  based  upon  the  presenta- 
tion of  a  petition  proposing  the  last-named  appeal,  and  preparing  the 
other  outside  of  the  legal  period. 

2.  To  render  its  interposition  possible  in  a  proper  case  and  at  the 
proper  time,  when  a  decree  confirming  that  denying  the  admission  of 
the  appeal  tor  annulment  of  judgment  for  breach  of  form  shall  have 
been  based  upon  the  nonattendance  of  all  the  circumstances  men- 
tioned in  article  918. 

Art.  942.  In  the  latter  case,  if  the  appellant  should  so  request 
within  three  days  from  the  date  notice  is  served  upon  him  ot  the 
affirmation  of  the  decree  of  denial,  the  second  chamber  of  the  Su- 
preme Court  shall  order  the  sentencing  court  to  issue  and  deliver  to 
the  appellant,  or  in  a  proper  case  to  transmit  within  a  period  of  three 
days,  a  transcript  of  the  decision  in  order  that  the  appeal  for  viola- 
tion of  law  may  be  continued  and  that  the  parties  be  cited  for  the 
purpose,  faithfully  complying  with  the  provisions  of  articles  858  and 
859  of  this  law. 

Art.  943.  An  appeal  for  breach  of  form  having  been  admitted  by 
the  sentencing  court,  and  a  transcript  of  the  cause  transmitted  to  the 
third  chamber  of  the  Supreme  Court,  it  shall  be  heard  and  decided  in 
accordance  with  the  provisions  of  sections  fourth  and  fifth  of  chapter 
2  of  this  book. 

•An  audlencia  which  orders  the  transmittal  to  the  second  chamber  of  the 
8npreme  Court  of  a  certificate  of  a  sentence  for  the  Interposition  of  an  appeal 
for  annulment  of  judgment  for  violation  of  law,  admitting  at  the  same  time 
that  for  a  breach  of  form,  instead  of  confining  itself  to  considering  the  former 
as  announced,  as  prescribed  by  article  936  of  the  Laws  of  Criminal  Procedure, 
does  not  comply  with  said  article.    (Decision  of  September  25,  1885.) 


Digitized  by  VjOOQIC 


926  LAWS  OF  POBTO  BIOO. 

Art.  944.  When  the  third  chamber  declares  an  appeal  for  breach 
of  form  not  well  taken,  it  shall  adjudge  the  costs  against  the  private 
appellant  and  the  forfeiture  of  the  deposit,  should  he  have  made  one, 
and  shall  order  that  the  cause  be  transmitted  to  the  second  chamber, 
which,  upon  the  receipt  thereof,  shall  order  its  reference  to  the  appel- 
lant for  a  period  of  five  days,  in  order  that  he  may  interpose  the 
appeal  for  violation  of  law,  in  accordance  with  the  fourth  section  of 
the  first  chapter. 

Art.  945.  The  appeal  for  violation  of  law  having  been  formulated, 
it  shall  be  heard  in  accordance  with  the  provisions  of  the  fifth  section 
of  the  said  first  chapter. 

Art.  946.  If  the  appellant  should  not  have  been  authorized  to  liti- 
gate as  a  poor  person,  upon  returning  the  cause  interposing  the  ap- 
peal he  must  produce  the  document  showing  that  he  has  made  the 
proper  deposit  in  accordance  with  the  provisions  of  article  875. 

Chapter  IV. — Appeals  for  annulment  of  judgment  in  causes  involv- 
ing the  death  penalty? 

Art.  947.  An  appeal  for  annulment  of  judgment  for  the  benefit  of 
the  criminal  shall  be  considered  as  admitted  de  jure  against  sentences 
not  rendered  by  the  Supreme  Court  or  its  second  chamber,  by  which 
the  penalty  of  death  is  imposed. 

Art.  948.  The  criminal  court,  upon  the  expiration  of  the  period 
prescribed  in  article  916,  even  though  an  appeal  for  annulment  of 
judgment  shall  not  have  been  interposed,  shall  transmit  the  cause  to 
the  second  chamber  of  the  Supreme  Court,  together  with  a  certificate 
of  the  reserved  votes  if  there  be  any,  or  a  negative  one  in  a  proper 
case. 

Art.  949.  If  within  the  period  of  five  days  after  the  receipt  of  the 
cause  by  the  second  chamber  of  the  Supreme  Court,  counsel  appointed 
by  the  criminal  should  appear  and  request  an  examination  in  order  to 
sustain  the  propriety  of  the  appeal,  they  shall  be  considered  as  parties 
and  the  cause  shall  be  ordered  referred  to  them  for  a  period  of  five 
days.  Should  they  not  appear  within  said  period,  the  chamber  shall 
order  ex  officio  the  appointment  of  a  solicitor  and  attorney  to  defend 
the  criminal,  the  process  being  delivered  to  them  for  a  like  period  of 
five  days. 

Upon  returning  the  cause,  counsel  for  the  criminal  shall  state 
whether  any  of  the  grounds  which  authorize  the  appeal  exists,  whether 
for  violation  of  law  or  for  breach  of  form,  in  accordance  with  the 
provisions  of  this  law. 

Art.  950.  The  cause  shall  be  delivered  to  the  other  parties,  if  they 
shall  have  entered  an  appearance,  and  to  the  public  prosecutor  for  the 
same  period  and  purpose. 

Art.  951.  Upon  the  return  of  the  cause  by  the  parties,  they  shall 
plead  the  grounds  in  the  same  instrument  which  may  exist,  if  there  be 
any  in  their  opinion  for  an  annulment  of  the  sentence,  whether  for  a 
breach  of  form  or  a  violation  of  law. 

The  second  chamber,  after  the  ordinary  proceedings,  may  declare 
the  appeal  for  violation  of  law  or  for  breach  of  form  to  be  well  taken 
even  though  neither  the  parties  who  have  entered  an  appearance  nor 
the  public  prosecutor  shall  have  sustained  its  propriety. 

•  See  6.  O.  No.  19,  Hdqrs.  Dept  P.  R.,  Dec.  2,  1898. 
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When  the  chamber  shall  declare  an  appeal  for  breach  of  form  to  be 
well  taken,  it  shall  at  the  same  time  issue  the  order  prescribed  by 
article  930.° 

Art.  952.  The  hearing  of  appeals  interposed  by  the  parties  in  causes 
involving  the  death  penalty,  shall  conform  to  the  rules  indicated  in 
this  Chapter.* 

Art.  953.  When  it  shall  be  declared  that  the  appeal  does  not  lie 
upon  any  grounds,  the  chamber  shall  order  the  record  to  be  trans- 
mitted to  the  fiscal,  and  in  view  of  the  opinion  of  the  latter  and  the 
merits  of  the  case,  if  it  should  find  any  ground  of  equity  to  advise 
that  the  final  sentence  be  not  executed,  it  shall  recommend  to  His 
Majesty,  through  the  Colonial  Minister,  the  commutation  of  the 
penalty. 

Title  II. — The  Appeal  for  Review- 
Art.  954.  An  appeal  for  review  shall  lie  from  final  sentences  in  the 
following  cases: 

1.  When  two  or  more  persons  are  serving  a  sentence  by  virtue  of 
contradictory  sentences  for  the  same  crime  which  could  not  have  been 
committed  by  more  than  one  person. 

2.  When  a  person  is  serving  a  sentence  as  the  principal,  accomplice, 
or  accessory  to  the  homicide  of  a  person  whose  existence  is  established 
after  the  sentence. 

3.  When  a  person  is  serving  a  sentence  by  virtue  of  a  judgment  the 
grounds  for  which  may  have  been  a  document  afterwards  declared 
false  by  a  final  sentence  in  a  criminal  cause. 

Art.  955.  An  appeal  for  review  may  be  taken  by  the  persons  pun- 
ished and  by  their  spouses,  descendants,  ascendants,  and  brothers  and 
sisters  by  applying  to  the  Colonial  Minister  with  a  petition  setting 
forth  the  grounds  therefor. 

Art.  956.  The  Colonial  Department,  after  preparing  the  proceed- 
ing, may  order  the  fiscal  of  the  Supreme  Court  to  interpose  the  appeal 
when  there  are  sufficient  grounds  therefor,  in  its  judgment. 

Art.  957.  The  -fiscal  of  the  Supreme  Court  may  also  interpose  the 
appeal  before  the  second  chamber,  whenever  he  has  information  of 
any  case  in  which  it  lies,  without  the  necessity  of  such  order. 

Art.  958.  In  the  case  of  No.  1  of  article  954,  the  chamber  shall 
declare  the  contradiction  between  the  sentences,  if  it  really  exists, 
annulling  both,  and  shall  order  the  hearing  of  the  cause  de  novo  by 
the  court  to  which  the  cognizance  of  the  crime  may  pertain. 

aIn  causes  involving  the  death  penalty,  the  declaration  of  the  proven  acts 
must  be  made  in  the  rcsultandos  of  the  sentence.    (Decision  of  June  25,  1885.) 

5  Neither  article  952  nor  the  second  paragraph  of  article  949  of  the  law  of 
criminal  procedure  authorize  the  pleading  of  grounds  and  causes  with  regard  to 
the  form  or  the  merits  which  are  not  included  in  articles  849,  911,  or  912  against 
final  sentences  condemning  to  the  penalty  of  death. 

A  violation  of  articles  2  and  299  of  the  said  law  would  signify  only  a  defi- 
ciency in  the  conduction  of  the  sumario,  and  the  omissions  committed  during 
this  period  of  the  proceedings  can  not  constitute  a  ground  for  the  annulment 
of  a  final  sentence,  because  they  may  be  cured  ex  officio  and  a  rehearing  ordered, 
or  they  may  be  supplied  at  the  instance  of  the  parties  taking  part  therein  by 
means  of  adequate  and  pertinent  proof.     (Decision  of  September  20,  1886.) 
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In  the  case  of  No.  2  of  the  said  article,  the  chamber  shall  annul  the 
final  sentence  after  the  identity  of  the  person  whose  death  may  have 
been  punished  is  established. 

In  the  case  of  No.  3  of  the  said  article,  the  chamber  shall  issue  a 
similar  decree,  in  view  of  the  final  judgment  declaring  the  falsity  of 
the  document,  and  shall  order  the  proper  court  to  which  the  cogni- 
zance of  the  crime  may  pertain  to  hear  the  cause  de  novo. 

Art.  959.  The  appeal  for  review  shall  be  conducted  by  hearing  the 
-fiscal  once  only  in  writing  and  the  persons  punished  another  time, 
who  must  be  cited,  should  they  not  first  appear.  When  they  request 
the  attachment  of  documents  to  the  record,  the  chamber  shall  order 
what  it  may  deem  proper  hereon.  Thereupon  the  appeal  shall  follow 
the  procedure  prescribed  for  an  appeal  for  annulment  of  judgment 
for  violation  of  law,  and  the  chamber  shall,  with  or  without  oral  argu- 
ment, as  it  may  order  in  view  of  the  circumstances  of  the  case,  render 
sentence,  which  shall  be  irrevocable. 

Art.  960.  If,  in  consequence  of  the  final  sentence  which  has  been 
annulled,  the  condemned  person  should  have  suffered  some  corporal 
penalty,  if  another  one  should  be  imposed  upon  him  in  the  new  sen- 
tence, the  time  of  that  previously  served  and  the  importance  thereof 
shall  be  considered  in  the  fulfillment  of  the  latter. 

Art.  961.  Even  though  the  person  punished  shall  have  died,  his 
widow,  ascendants  or  descendants,  legitimate,  legitimized,  or  natural 
acknowledged,  may  request  a  review  of  the  action  for  any  of  the 
causes  mentioned  in  article  954  for  the  purpose  of  rehabilitating  the 
memory  of  the  decadent  and  for  the  punishment  of  the  real  culprit 
in  a  proper  case. 

Book  Sixth.— PROCEEDINGS  IN  ACTIONS  TOON  MISDEMEANORS. 

Title  First. — Actions  Upon  Misdemeanors  at  First  Instance. 

Art.  962.  As  soon  as  the  municipal  judge  shall  have  information 
of  the  commission  of  any  of  the  misdemeanors  mentioned  in  Book  III 
of  the  penal  code  which  can  be  prosecuted  at  the  instance  of  the  Gov- 
ernment, it  shall  order  the  municipal  fiscal,  the  complainant,  if  there 
be  any,  the  presumed  culprit,  and  the  witnesses  who  can  testify  as  to 
the  acts  to  appear  for  an  oral  trial,  setting  a  day  and  hour  for  the 
hearing. 

Art.  963.  In  the  same  manner  he  shall  order  the  holding  of  an 
oral  trial,  but  without  summoning  the  municipal  fiscal,  when  the  mis- 
demeanor can  be  prosecuted  only  at  the  instance  of  a  legitimate  party 
and  said  party  requests  the  punishment. 

Art.  964.  The  trial  must  be  held  in  the  court  room  of  the  municipal 
court  within  three  days  following  the  date  upon  which  the  judge  shall 
have  had  notice  of  the  commission  of  the  misdemeanor. 

The  municipal  judge  may,  nevertheless,  at  his  own  instance  or  on 
motion  of  a  party,  set  a  day  beyond  said  period  for  the  holding  of  a 
trial,  if  there  be  sufficient  cause  therefor,  which  must  appear  in  the 
proceedings. 

If  some  important  witness  or  one  of  the  parties  residing  within  the 
municipal  district  should  be  physically  unable  to  appear  at  court,  the 
judge  may  also  order  the  holding  of  the  trial  at  the  point  he  may  con- 
sider advisable,  stating  his  reasons  for  his  decision. 
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Art.  965.  A  copy  of  the  complaint,  if  any  shall  have  been  filed, 
shall  be  attached  to  the  citation  served  upon  the  presumed  culprits, 
and  in  said  citation  shall  be  stated  that  the  person  cited  must  appear 
at  the  trial  with  the  evidence  in  his  possession.  Twenty-four  hours 
at  least  must  elapse  between  the  service  of  the  citation  upon  the  pre- 
sumed culprit  and  the  time  for  holding  the  trial,  if  the  person  cited 
resides  within  the  municipal  district,  and  one  day  more  tor  every  20 
kilometers,  if  he  resides  without  it. 

Abt.  966.  When  the  persons  cited  as  parties  and  the  witnesses  shall 
not  appear,  nor  allege  sufficient  cause  for  failing  to  do  so,  they  may  be 
fined  the  amount  which  the  municipal  judge  may  fix,  not  to  exceed 
62.50  pesetas. 

The  same  fine  shall  be  incurred  by  the  experts  who  do  not  appear 
on  the  call  of  the  municipal  judge. 

Art.  967.  The  testimony  or  witnesses  and  presumed  culprits,  resid- 
ing beyond  the  municipal  district,  shall  be  taken  by  means  of  letters 
rogatory,  with  a  citation  of  the  private  complaint,  if  there  be  any, 
and  in  the  presence  of  the  public  prosecutor,  if  the  misdemeanor  can 
be  prosecuted  by  the  Government. 

Said  depositions  shall  be  taken  and  drafted  with  the  formalities 
respectively  established  in  this  law. 

Abt.  968.  In  case  that  for  sufficient  cause  it  should  not  be  possible 
to  hold  the  oral  trial  upon  the  day  fixed,  or  that  it  can  not  be  con- 
cluded at  one  sitting,  the  municipal  judge  shall  set  the  first  day 
possible  for  the  holding  or  continuation  thereof,  informing  the 
persons  interested  of  the  same. 

Art.  969.  The  trial  shall  be  public  and  shall  be  begun  by  the  read- 
ing of  the  complaint,  if  there  be  any,  followed  by  an  examination  of 
the  witnesses  called  and  the  other  evidence  proposed  by  the  com- 
plainant, denouncer,  and  municipal  fiscal,  if  present,  shall  be  taken, 
provided  that  the  judge  considers  the  same  admissible.  Thereupon 
the  accused  and  the  witnesses  he  may  present  in  his  defense  shall  be 
heard,  and  the  other  evidence  shall  be  taken  which  he  may  offer  and 
which  is  pertinent,  the  provisions  of  this  law  in  so  far  as  applicable 
being  observed.  Thereupon  the  parties  shall  state  verbally  what  they 
may  deem  proper  in  support  of  their  respective  contentions,  the 
public  prosecutor,  if  present,  speaking  first,  and  then  the  private 
complainant,  and  finally  the  accused. 

The  municipal 'fiscal  shall  attend  trials  upon  misdemeanors,  pro- 
vided he  is  cited  in  accordance  with  article  962.° 

Art.  970.  If  the  person  presumed  to  be  guilty  of  a  misdemeanor 
should  reside  outside  of  the  municipal  district  he  shall  not  be  obliged 
to  appear  at  the  trial,  and  he  may  address  to  the  municipal  judge  a 
petition  pleading  what  he  may  deem  proper  in  his  defense,  and 
empower  a  person  to  present  at  said  proceeding  the  evidence  for  his 
defense  which  he  may  have. 

Art.  971.  The  absence  of  the  accused  shall  not  stay  the  holding 
nor  the  decision  of  the  trial,  provided  that  it  shall  appear  that  he 
has  been  cited  with  the  formalities  prescribed  in  this  law  and  with 
the  requisites  of  article  965,  unless  the  municipal  judge,  at  his  own 

•The  violation  of  this  article  being  of  mere  examination  and  procedure,  is 
not  admissible  for  annulment  in  an  appeal  for  violation  of  law  against  a  final 
Judgment    (Decision  of  November  IS,  188S.) 
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instance  or  on  motion  of  a  party,  should  consider  the  deposition  of 
the  former  necessary. 

Art.  972.  A  daily  record  shall  be  made  of  each  trial,  stating  clearly 
and  succinctly  the  proceedings  had,  which  shall  be  signed  by  all  those 
present  thereat  who  are  able  to  do  so ;  for  which  purpose  the  munici- 
pal judge  shall  take  the  necessary  measures  to  prevent  their  absenting 
themselves  until  said  record  is  made. 

Art.  973.  Within  the  period  fixed  in  the  second  paragraph  of  ar- 
ticle 203  the  judge  shall  pronounce  sentence. 

Art.  974.  The  sentence  shall  be  carried  out  by  the  municipal  judge 
immediately  after  the  period  fixed  in  the  fourth  paragraph  of  article 
212  shall  have  expired  if  none  of  the  parties  shall  have  appealed. 

Art.  975.  If  an  appeal  shall  have  been  taken  it  shall  be  admitted 
both  for  a  review  and  a  stay  of  proceedings  to  the  proper  judge  of 
examination  to  which  the  municipal  court  may  pertain,  the  interposi- 
tion of  the  appeal  being  made  a  matter  of  record  by  the  municipal 
secretary  and  signed  by  the  appellant,  or  by  a  witness  at  his  request 
should  he  not  be  able  to  do  so. 

Art.  976.  After  the  admission  of  the  appeal  the  original  proceed- 
ings shall  be  sent  by  the  municipal  judge  to  the  examining  judge,  such 
transmission  being  communicated  to  the  municipal  fiscal  if  he  shall 
have  taken  part  in  the  trial,  and  to  the  other  persons  interested,  all  of 
them  being  cited,  in  order  that  within  the  period  of  five  days  they 
may  appear  before  the  examining  judge  and  allege  their  rights. 

Title  II. — Actions  Upon  Misdemeanors  in  Second  Instance. 

Art.  977.  After  the  proceedings  have  been  received  by  the  examin- 
ing judge  and  upon  the  expiration  of  the  period  of  the  summons,  if 
the  appellant  shall  have  entered  an  appearance,  he  shall  set  a  day  for 
the  hearing,  ordering  that  they  be  exhibited  to  the  parties  in  the 
office  of  the  secretary  for  a  period  of  forty-eight  hours.  If  the  appel- 
lant should  not  have  entered  an  appearance  within  the  period  of  the 
summons,  the  judge  shall  declare  the  appeal  to  have  been  abandoned, 
and  shall  return  the  proceedings  to  the  municipal  judge  at  the  cost  of 
the  former. 

The  municipal  fiscal  who  may  be  delegated  therefor  by  the  fiscal  of 
the  proper  audiencia  shall  appear  on  behalf  of  the  department  of 
public  prosecution  at  this  second  instance.  The  department  may  also 
be  represented  by  any  of  its  assistants  of  the  said  audiencia  appointed 
by  the  fiscal  when  the  seat  of  the  court  of  examination  is  the  same 
town  as  that  of  the  audiencia. 

Art.  978.  The  hearing  shall  be  public  and  shall  begin  with  the 
reading  of  the  proceedings  transmitted.  Thereupon  the  fiscal  shall 
be  heard,  whose  attendance  shall  be  necessary  if  the  misdemeanor  be 
of  those  which  must  be  prosecuted  by  the  government,  or  the  persons 
interested,  or  their  legitimate  representatives  if  they  attend;  and 
thereupon  sentence  shall  be  pronounced,  which  shall  be  communicated 
to  said  fiscal  and  to  the  persons  interested  present. 

Art.  979.  No  other  evidence  shall  be  admitted  at  second  instance 
except  that  which,  having  been  proposed  at  first  instance,  could  not 
have  been  taken  for  a  cause  beyond  the  control  of  the  person  pro- 
posing it. 


Digitized  by  VjOOQIC 


LAW  OF  CRIMINAL  PROCEDURE.  931 

Art.  980.  In  order  to  secure  the  evidence  referred  to  in  the  forego- 
ing article,  a  period  not  to  exceed  ten  days  may  be  granted,  the  neces- 
sary mandates  or  letters  rogatory  being  issued  in  order  that  it  may 
be  taken. 

Art.  981.  There  shall  be  no  other  remedy  but  an  appeal  for  annul- 
ment of  judgment  for  violation  of  law  against  a  sentence  rendered  at 
second  instance. 

If,  upon  the  expiration  of  the  period  fixed  in  the  fourth  paragraph 
of  article  212,  the  appeal  mentioned  should  not  have  been  prepared, 
the  judge  of  examination  shall  order  the  return  to  the  municipal 
judge  of  the  original  proceedings,  accompanying  thereto  a  certificate 
of  the  sentence  rendered,  in  order  that  the- latter  may  proceed  to  its 
execution. 

Art.  982.  The  municipal  judges  shall  keep  all  the  proceedings  of 
each  trial  and  shall  make  a  collection  thereof  at  the  ena  of  every  year, 
forming  with  the  same  the  necessary  volumes,  which,  after  being 
properly  bound,  shall  be  preserved  in  the  archives  of  the  said  court. 

Book  Seventh.— EXECUTION   OP   SENTENCES. 

Art.  983.  Every  accused  person  acquitted  by  a  sentence  shall  im- 
mediately be  placed  at  liberty,  unless  the  exercise  of  a  remedy  which 
produces  a  stay  of  execution,  or  the  existence  of  other  legal  grounds 
shall  render  the  postponement  of  the  imprisonment  necessary,  which 
shall  be  ordered  m  a  writ  setting  forth  the  grounds  for  the  same. 

Art.  984.  The  execution  of  a  sentence  in  actions  upon  misdemean- 
ors pertains  to  the  municipal  judge  who  may  have  taken  cognizance 
of  the  trial. 

The  judge  of  examination  who  shall  have  taken  cognizance  on 
appeal  of  an  action  upon  a  misdemeanor,  shall  transmit  a  certified 
copy  of  the  final  sentence  to  the  proper  municipal  judge  iov  the  pur- 
poses of  the  foregoing  paragraph. 

Art.  985.  The  execution  of  a  sentence  in  causes  involving  crimes 
pertains  to  the  court  which  shall  have  pronounced  the  final  sentence. 

Art.  986.  Notwithstanding  the  provisions  of  the  foregoing  article, 
a  sentence  rendered  after  an  annulment  by  the  second  chamber  of  the 
Supreme  Court,  shall  be  executed  by  the  court  which  shall  have  pro- 
nounced the  sentence  annulled,  in  view  of  the  certificate  transmitted 
to  it  by  the  said  chamber  for  the  said  purpose. 

Art.  987.  When  the.  court  to  which  the  execution  of  the  sentence 
pertains,  should  not  itself  be  able  to  take  all  the  measures  necessary, 
it  shall  commission  the  judge  of  the  district  or  circuit  in  which  they 
are  to  be  carried  out  to  do  so. 

Art.  988.  When  a  sentence  is  final2  in  accordance  with  the  pro- 
visions of  article  141  of  this  law,  the  judge  or  court  which  rendered 
it  shall  make  a  declaration  to  this  effect. 

After  this  declaration  has  been  made,  the  execution  of  the  sen- 
tence shall  be  proceeded  with,  even  though  the  criminal  be  subject  lo 
another  cause,  in  which  case  he  shall  be  conducted,  when  necessary, 
from  the  penal  institution  in  which  he  is  serving  his  sentence,  to  tfie 
place  where  the  pending  cause  is  being  held. 

Art.  989.  When  the  penalty  imposed  in  a  final  sentence  is  that  of 
death,  the  chamber  of  the  Supreme  Court  shall  not  transmit  the  cer- 
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tificate  mentioned  in  article  986  until  the  Colonial  Minister  shall 
have  acknowledged  receipt  of  the  .report  referred  to  in  article  953. 

After  the  penalty  of  death  has  been  executed,  a  record  shall  be 
made  in  the  proceedings  by  the  secretary  who  shaU  have  attended 
it,  and  shall  immediately  inform  the  Colonial  Department  and  the 
Supreme  Court  thereof. 

Ast.  990.  Penalties  shall  be  executed  in  the  form  and  at  the  time 
prescribed  in  the  penal  code  and  the  regulations.4 

It  is  the  duty  of  the  judge  or  court  upon  whom  this  code  imposes 
the  duty  of  enforcing  the  execution  of  a  sentence,  to  adopt  without 
delay  the  measures  necessary  in  order  that  the  person  condemned 
enter  the  penal  institution  provided  therefor,  for  which  purpose  he 
shall  call  upon  the  assistance  of  the  administrative  authorities,  who 
must  furnisn  the  same  without  any  excuse  or  pretext  whatsoever. 

The  jurisdiction  of  the  judge  or  court  to  enforce  the  compliance  of 
the  sentence  excludes  that  of  any  administrative  authority  until  the 
person  condemned  shall  have  entered  the  penal  institution  or  is  taken 
to  the  place  where  he  is  to  serve  his  sentence. 

Courts  shall  furthermore  exercise  the  powers  of  supervision  which 
the  laws  and  regulations  vest  in  them  with  regard  to  the  manner  of 
fulfilling  penalties. 

Art.  991.  Confined  persons  who  are  supposed  to  be  in  a  state  of 
insanity  shall  be  placed  under  observation,  a  report  being  prepared 
for  the  purpose  by  the  chief  of  the  penitentiary  in  which  they  may 
be,  stating  the  acts  and  grounds  which  may  have  given  rise  to  a  sus- 
picion of  insanity,  and  in  which  shall  be  embodied  the  first  judgment, 
or  at  least  a  certificate  of  the  physician  who  may  have  examined  and 
observed  them. 

Art.  992.  After  the  gravity  of  the  suspicion  has  been  established, 
the  chief  of  the  penitentiary  shall  immediately  inform  thereof  the 
presiding  judge  of  the  sentencing  court  from  which  the  confined  per- 
sons came,  transmitting  a  literal  copy  of  the  proceedings  had,  with- 
out prejudice  to  informing  the  general  administration  of  penal  in- 
stitutions thereof. 

Art.  993.  The  presiding  judge  shall  transmit  the  proceedings  re- 
ferred to  in  the  foregoing  article  to  the  sentencing  court,  which  shall 
immediately  hear  the  fiscal  and  the  private  accuser  in  the  cause,  if 
there  be  any,  and  counsel  for  the  convict  shall  be  allowed  to  appear 
and  shall  be  heard,  or  one  shall  be  appointed  ex  officio  for  this  case, 
should  he  not  have  any;  it  shall  oraer  the  fullest  and  most  formal 
investigation  of  the  acts  and  the  physical  and  moral  condition  of  the 
patients  by  the  same  legal  means  of  proof  which  would  have  been 

•  By  a  royal  decree  of  April  9,  1888,  it  was  ordered : 

"Abt.  1.  The  order  of  preference  for  the  fulfillment  of  penalties  which  are 
simultaneously  Imposed  upon  the  same  criminal  must  be  fixed  by  the  respective 
court ;  but  if  the  circumstances  have  not  permitted  this  to  be  done,  the  Depart- 
ment of  Grace  and  Justice  shall  observe  the  order  established  in  article  89  of 
the  penal  code. 

"Abt.  2.  When  a  criminal  is  serving  one  sentence  and  another  heavier  one  is 
imposed  upon  him,  the  fulfillment  of  the  former  shall  be  suspended  at  once,  in 
order  that  he  may  extinguish  the  latter,  leaving  the  balance  of  that  suspended 
for  fulfillment  upon  the  termination  of  the  greater  one. 

"Art.  3.  Whenever  the  provisions  of  this  decree  are  made  use  of,  the  court  or 
courts  which  shall  have  sentenced  the  criminal  shaU  be  immediately  informed 
thereof." 
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employed  if  the  incident  had  occurred  during  the  course  of  the  cause, 
the  judge  of  examination  of  the  district  in  which  the  confined  per- 
sons may  be  being  commissioned  for  the  purpose. 

Aet.  994.  After  the  incident  referred  to  in  the  foregoing  articles 
has  been  heard  in  a  contradictory  action,  if  there  be  opposition,  and 
in  the  ordinary  form  if  there  be  none,  and  after  hearing  the  sworn 
statements  of  the  experts  in  the  art  of  curing,  and,  in  a  proper  case,  of 
the  Academy  of  Medicine  and  Surgery,  the  proper  decision  shall  be 
rendered.  The  decision  shall  be  communicated  to  the  head  of  the 
penitentiary  who,  if  the  insanity  shall  have  been  declared,  shall  trans- 
fer the  insane  criminal  to  the  proper,  institution,  all  without  prejudice 
to  complying  with  the  provisions  of  the  penal  code  if  at  any  time  the 
lunatic  shall  recover  his  reason. 

Art.  995.  If  the  penalty  imposed  be  that  of  civil  interdiction,  the 
judge  or  court  shall  take  care  that  the  following  rules  upon  the  civil 
effect  of  the  interdiction  be  observed : 

1.  If  the  person  punished  by  the  civil  interdiction  should  be  single 
and  emancipated,  he  shall  be  assigned,  according  to  his  age,  an  exem- 
plary or  ordinary  curator,  in  order  that  he  may  administer  his  prop- 
erty and  apply  the  proceeds  thereof  in  so  far  as  necessary  to  meet  his 
obligations. 

2.  The  same  shall  be  observed  if  the  person  punished  be  married 
and  is  separated  from  his  spouse  by  a  decree  of  divorce. 

3.  The  appointment  of  curator  in  the  cases  referred  to  in  the  two 
preceding  rules  shall  be  made  subject  to  the  provisions  of  the  law  of 
civil  procedure. 

4.  If  the  convict  should  be  married  and  not  separated  from  his  wife 
by  a  decree  of  divorce,  the  latter  shall  take  charge  of  his  administra- 
tion of  the  property  of  the  conjugal  partnership. 

If  the  wife  of  tKe  convict  should  be  under  legal  age,  she  shall  be 
assigned  a  curator,  preference  being  given  for  this  charge  successively 
to  the  father,  mother,  grand  parents,  brothers,  and  sisters  and  nearest 
relatives  of  the  minor. 

5.  The  property  of  the  convict  belonging  to  the  class  included  in 
Art.  201  of  the  law  of  civil  procedure  can  not  be  alienated,  mortgaged, 
pledged,  nor  incumbered,  except  in  the  manner  and  with  the  formali- 
ties prescribed  in  articles  2011  et  seq.  of  the  said  law.a 

6.  The  provisions  of  the  foregoing  rule  shall  also  be  observed  with 
regard  to  the  property  of  the  same  character  of  the  wife  of  a  con- 
vict under  legal  age. 

7.  A  wife  of  legal  age  may  freely  dispose  of  the  property  of  any 
kind  belonging  to  ner. 

8.  The  minor  children  of  the  convict  shall  be  subject  to  the  power 
of  their  mother,  and  should  they  not  have  any,  to  the  authority  of 
the  tutor  or  curator,  who  shall  be  the  same  who  was  appointed  for 
the  father. 

9.  A  convict  who  shall  have  been  discharging  the  duties  of  a  tutor 
or  curator  shall  discontinue  his  functions,  and  the  incapacitated 
minor  shall  be  assigned  a  new  guardian. 

10.  A  convict  shall  also  discontinue  the  administration  of  the  prop- 
erty of  another  which  he  may  have  under  his  charge  for  any  other 
reason. 

°  See  articles  referred  to  In  Appendix  III. 

Digitized  by  VjOOQIC 


936  LAWS  Off  PORTO  BtCO. 

Art.  49.  If  the  person  sentenced  should  not  have  property  to  satisfy  the 
pecuniary  liabilities  included  in  Nos.  1,  8,  and  5  of  the  preceding  article,  he  shall 
be  subject  to  a  subsidiary  personal  liability  at  the  rate  of  one  day  for  every  12} 
pesetas,  according  to  the  following  rules: 

1.  If  the  principal  penalty  imposed  is  to  be  undergone  by  the  criminal  confined 
In  a  penal  Institution,  he  shall  continue  therein,  although  said  detention  can  not 
exceed  one-third  of  the  term  of  the  sentence,  and  In  no  case  can  it  exceed  one 
year. 

2.  If  the  principal  penalty  imposed  is  not  to  be  undergone  by  the  criminal  in  a 
penal  institution  and  its  duration  is  fixed,  he  shall  continue  subject,  for  the 
time  mentioned  in  the  preceding  article,  to  the  same  deprivations  of  which  said 
penalty  must  consist. 

3.  If  the  principal  penalty  imposed  should  be  a  censure,  fine,  or  caution,  the 
insolvent  guilty  person  shall  be  confined  in  the  district  jail  for  a  term  which  can 
uot  exceed  six  months  in  any  case,  should  he  have  been  prosecuted  for  a  crime, 
or  fifteen  days  should  he  have  been  prosecuted  for  a  misdemeanor. 

Art.  50.  The  subsidiary  personal  liability  on  account  of  insolvency  shall  not 
be  imposed  upon  the  person  condemned  to  a  penalty  higher  in  the  general  scale 
than  that  of  presidio  correctional. 

Art.  51.  The  personal  liability  which  the  criminal  may  have  incurred  by 
reason  of  insolvency  shall  not  exempt  him  from  the  reparation  of  the  Injury 
caused  and  indemnification  of  damages  if  his  pecuniary  circumstances  should 
improve,  but  it  shall  exempt  him  from  the  other  pecuniary  liabilities  included 
in  numbers  3  and  5  of  article  48. 

*  *  *  *  *  *  * 

Art.  126.  He  who  derives  by  a  gratuitous  title  some  benefit  from  the  effects 
of  a  crime  or  misdemeanor  is  obliged  to  pay  an  indemnity  to  the  extent  of  the 
benefit  received. 

******* 

Art.  200.  The  public  official  who,  not  being  a  judicial  authority  and  the  con- 
stitutional guaranties  not  having  been  suspended,  shall  detain  a  person  for  a 
crime  and  shall  not  deliver  him  to  the  judicial  authority  within  the  twenty-four 
hours  after  the  detention  took  place,  shall  respectively  incur  the  penalties  next 
higher  in  degree  than  those  prescribed  in  the  said  article  198. 

******* 

Art.  486.  No  one  can  institute  an  action  for  calumny  or  contumely  committed 
in  judicial  proceedings  without  the  previous  permission  of  the  judge  or  tribunal 
having  cognizance  thereof. 

No  one  shall  be  punished  for  calumny  or  contumely  unless  on  complaint  of 
the  offended  party,  except  when  the  offense  is  directed  against  the  public  author- 
ity, corporations,  or  determined  classes  in  the  State,  and  in  the  cases  prescribed 
in  Chapter  V  of  Title  III  of  this  book. 

A  person  guilty  of  calumny  or  contumely  against  individuals  shall  be  relieved 
from  the  penalty  imposed  by  the  pardon  of  the  offended  party. 

For  the  purposes  of  this  article  the  sovereigns  and  princes  of  friendly  or 
allied  nations,  their  diplomatic  agents,  and  foreigners  with  a  public  character, 
that,  according  to  treaties,  should  be  included  in  this  provision,  shall  be  consid- 
ered as  authorities. 

A  special  initiative  of  the  Government  must  precede  any  action  relating  to 
the  cases  mentioned  in  the  foregoing  paragraph. 

******* 

Art.  502.  Any  person  who,  cases  permitted  by  law  being  excepted,  shall  with- 
out sufficient  reason  apprehend  or  detain  a  person  in  order  to  turn  him  over 
to  the  authorities,  shall  be  punished  with  the  penalties  of  arresto  menor  and  a 
fine  of  from  325  to  3,250  pesetas. 

This  article  is  not  applicable  to  those  apprehending  the  slaves  or  serfs  of 
others,  who  are  fugitives,  in  order  to  deliver  them  to  their  masters  or  the  au- 
thorities, in  the  cases  prescribed  in  the  regulations,  provided  that  the  delivery 
be  made  within  the  term  of  seventy-two  hours  after  the  capture. 

Fugitives  shall  be  considered  those  of  whose  flight  notice  shall  have  been 
given  by  their  masters  or  patrons  to  the  local  authorities,  by  publication  in 
the  newspapers,  or  that  are  found  three  leagues  away  from  the  farms  upon 
which  they  were  employed  without  a  permit  from  their  master,  manager,  or 
overseer  or  with  a  permit  whose  term  of  license  had  already  expired. 


Digitized  by  VjOOQIC 


Appendix  HI. 

ARTICLES  OP  THE  LAW  OP  CIVIL  PROCEDURE  REFERRED  TO  HT  THE  LAW 
OP  CRIMINAL  PROCEDTTRE. 

Section  IV. — Remedy  of  complaint  against  administrative  authorities. 

Abt.  116.  The  governors-general  of  the  islands  of  Cuba  and  Porto  Rico  are  the 
only  authorities  which  may  raise  questions  of  positive  or  negative  competencies 
in  the  name  of  the  administration  against  superior  or  inferior  courts  exceeding 
their  jurisdiction  In  cases  where  they  invade  the  powers  pertaining  to  adminis- 
trative officials. 

A«r.  117.  Positive  or  negative  questions  of  competency  which  the  administra- 
tion may  raise  against  judges  or  courts  shall  be  heard  and  determined  in  the 
manner  prescribed  by  the  laws  and  regulations  relating  thereto. 

Abt.  118.  Judges  or  courts  can  not  raise  questions  of  competency  against  the 
officials  of  the  administrative  service. 

Nevertheless,  they  may  maintain  the  jurisdiction  and  powers  vested  in  them 
by  the  constitution  and  laws,  and  they  may  complain  against  the  invasions  of 
said  authorities  by  means  of  appeals  to  the  Government 

Abt.  119.  Remedies  of  complaint  may  be  sought — 

1.  At  the  instance  of  the  party  injured. 

2.  At  the  instance  of  the  department  of  public  prosecution. 

3.  Officially  (de  officio). 

Abt.  120.  The  chambers  of  administration  of  the  audiencias  and  that  of  the 
Supreme  Court  only  may  seek  the  remedy  of  complaint  against  the  invasions  of 
the  administration  in  judicial  powers. 

Abt.  121.  Municipal  courts  and  those  of  first  instance,  when  their  powers  are 
invaded  by  the  administrative  authorities,  shall  inform  the  chamber  of  adminis- 
tration of  the  audiencia  thereof,  in  order  that  the  latter  may  seek  the  remedy 
of  complaint,  if  it  considers  it  proper. 

For  this  purpose  the  municipal  courts  shall  forward  to  those  of  first  instance 
of  their  judicial  district  the  record  of  the  proceedings  containing  the  facts  rela- 
tive to  the  abuse  of  power  committed  by  the  agent  of  the  administrative  service, 
and  the  latter  shall  forward  the  same  with  their  report  to  the  proper  audiencia. 

When  the  proceedings  have  been  Initiated  in  the  courts  of  first  instance  they 
shall  be  forwarded  directly  to  the  audiencia. 

If  they  should  have  been  instituted  in  the  chambers  of  justice  of  the  audiencias 
or  of  the  Supreme  Court,  they  shall  be  referred  to  the  respective  chamber  of 
administration  after  their  conclusion. 

Abt.  122.  The  chambers  of  administration  of  the  audiencias,  after  receiving 
the  proceedings  referred  to  in  the  foregoing  article,  or  in  view  of  the  proceed- 
ings commenced  or  prosecuted  before  them,  and  that  of  the  Supreme  Court,  in  a 
proper  case,  shall  forward  the  same  to  the  department  of  public  prosecution  for 
a  report  thereon  with  precedence  over  everything  else. 

Abt.  123.  In  view  of  said  report,  and  after  completing  the  proceedings,  if 
necessary,  the  chambers  of  administration  of  the  audiencias,  or  that  of  the 
Supreme  Court,  in  a  proper  case,  shall  decide  whether  the  remedy  of  complaint 
should  or  should  not  be  sought. 

If  they  decide  that  said  remedy  should  be  sought,  they  shall  do  so  in  a  state- 
ment containing  the  reasons,  unless  they  should  accept  the  report  of  the  depart- 
ment of  public  prosecution  without  any  other  addition. 

Abt.  124.  The  Government  shall  decide  these  disputes  in  the  manner  prescribed 
In  the  laws  and  regulations. 

d37 
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Title  III. — Applications  to  Civil  Coubts  fob  Modification  or  Actions  or 

Ecclesiastical  Coubts. 

Abt.  125.  An  application  for  the  modification  of  the  action  of  an  ecclesiastical 
court  may  be  made  when  an  ecclesiastical  judge  or  court  hears,  or  attempts  to 
hear,  a  secular  cause  not  subject  to  ecclesiastical  jurisdiction,  or  attempts  to 
execute  any  judgment,  by  attachment  or  sale  of  property,  pronounced  in  any 
matter  within  his  or  its  jurisdiction,  without  seeking  the  aid  of  the  ordinary 
jurisdiction. 

Abt.  126.  The  audiencias  of  Cuba  and  Porto  Rico  shall  pass  on  applications 
for  the  modification  of  the  action  of  the  Nunciature,  or  of  the  higher  ecclesias- 
tical tribunals  of  the  court,  and  the  audiencias  on  those  relating  to  the  action 
of  other  ecclesiastical  judges  or  courts  of  their  respective  districts. 

Against  the  decisions  rendered  thereon  by  the  Supreme  Court,  or  by  the  audi- 
encias, there  shall  be  no  further  remedy. 

Abt.  127.  The  following  persons  may  apply  for  the  modification  of  the  action 
of  ecclesiastical  courts : 

1.  Those  who  consider  themselves  injured  by  the  usurpation  of  powers  made 
by  an  ecclesiastical  judge  or  court. 

2.  The  public  prosecutors  of  the  audiencias  at  their  own  instance  or  upon  the 
request  of  that  of  the  Supreme  Court. 

Abt.  128.  The  municipal  public  prosecutors  (flscales),  deputy  public  prose- 
cutors (promotores  fiscales),  and  the  judges  and  courts  of  the  ordinary  jurisdic- 
tion can  not  directly  make  application  for  the  modification  of  the  action  of  an 
ecclesiastical  tribunal. 

When  the  above-mentioned  officials  should  learn  that  some  ecclesiastical  judi- 
cial authority  has  interfered  in  any  matter  foreign  to  its  jurisdiction,  they  shall 
apply  to  the  public  prosecutors  of  the  audiencias  or  to  the  one  of  the  Supreme 
Court,  according  to  their  respective  powers,  furnishing  the  data  and  information 
they  may  have  in  order  that  they  may  make  the  application,  should  they  con- 
sider it  proper. 

Abt.  129.  Persons  who  consider  themselves  injured  by  an  ecclesiastical  judge 
or  court,  and  who  desire  to  make  an  application  for  the  modification  of  his  or 
its  action,  shall  do  so  in  the  manner  prescribed  by  this  law. 

Abt.  130.  The  department  of  public  prosecution  shall  make  the  application 
directly  and  without  any  preparation  whatsoever. 

Abt.  131.  The  person  injured  shall  prepare  the  application  before  the  eccle- 
siastical judge  or  tribunal,  requesting,  in  a  signed  petition,  that  said  ecclesias- 
tical court  desist  in  the  hearing  of  the  matter  and  forward  the  record  or  the 
proceedings  already  had  to  the  competent  judge,  stating  that  if  this  be  not  done, 
royal  protection  against  his  action  will  be  sought. 

Akt.  132.  When  the  ecclesiastical  judge  or  court  should  deny  the  petition  made 
in  accordance  with  the  foregoing  article,  the  person  injured  may  demand  a  cer- 
tified copy  of  the  ruling  of  denial,  and  after  it  has  been  obtained  the  application 
shall  be  considered  as  prepared. 

Abt.  133.  If  the  ecclesiastical  judge  or  court  should  refuse  to  issue  said  cer- 
tificate, or  not  issue  an  order  desisting  from  hearing  the  matter,  the  person 
injured  may  file  a  complaint  in  the  audiencia  within  the  territory  of  which  the 
former  exercises  his  or  its  jurisdiction,  in  accordance  with  the  provision  of  this 
law. 

Abt.  134.  The  court  before  which  the  complaint  is  made,  if  competent  to  pass 
upon  the  application,  shall  order  the  ecclesiastical  judge  or  court  to  deliver  the 
certificate  to  the  appellant  within  three  days  after  the  receipt  of  the  royal  order 
addressed  to  him  for  that  purpose. 

Abt.  135.  If  the  ecclesiastical  judge  or  court  should  not  comply  with  the  order 
mentioned  in  the  foregoing  article,  a  second  royal  order  shall  be  sent  to  the 
same,  threatening  said  ecclesiastical  judge  or  court  with  the  penalty  prescribed 
for  this  case  in  the  Penal  Code. 

Abt.  136.  If  the  second  royal  order  should  not  be  obeyed,  the  court  taking 
cognizance  of  the  application  shall  order  the  judge  of  first  instance  of  the 
judicial  district  in  which  the  ecclesiastical  judge  or  tribunal  resides  to  recover 
the  record  of  the  proceedings  and  forward  the  same,  and  immediately  begin  the 
institution  of  the  proper  criminal  action. 

In  such  case  the  application  for  modification  of  the  action  of  the  ecclesiastical 
court  shall  be  considered  as  made  by  the  transmission  of  said  record. 

Abt.  137.  When  proof  of  the  denial  decreed  by  the  ecclesiastical  judge  or 
tribunal  has  been  presented  before  the  proper  court,  or  when  the  application 
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has  been  directly  made  by  the  department  of  public  prosecution,  a  decision  shall 
be  rendered  admitting  or  denying  the  admission  of  said  application. 

Abt.  138.  The  court  shall  order  the  admission  when  there  are  reasons  leading 
it  to  believe  that  the  ecclesiastical  judge  or  tribunal  has  gone  beyond  the  limits 
of  his  or  its  jurisdiction  and  powers.  Otherwise  it  shall  declare  that  the  appeal 
was  not  well  taken. 

Abt.  139.  In  the  same  order  in  which  the  court  admits  the  application,  it  shall 
require  by  royal  order  that  the  ecclesiastical  judge  or  tribunal  transmit  the 
records  within  three  days,  unless  they  should  already  be  before  the  court  as  a 
consequence  of  the  fulfillment  of  the  prescription  of  article  136. 

Abt.  140.  In  the  royal  order  issued  in  accordance  with  the  provisions  of  the 
foregoing  article,  the  ecclesiastical  judge  or  tribunal  shall  be  requested  to  cite 
the  parties  to  appear  within  ten  days,  if  willing,  which  period  can  not  be  ex- 
tended, before  the  court  hearing  the  application,  for  the  purpose  of  asserting 
their  rights. 

Abt.  141.  If  the  parties  appear  by  virtue  of  the  provisions  of  the  foregoing 
article,  they  shall  be  considered  as  parties  to  the  application.  Should  they  not 
do  so,  the  application  shall  be  heard  without  their  attendance  in  the  same  man- 
ner and  with  the  same  effect  as  if  they  had  been  present. 

Abt.  142.  The  ecclesiastical  judges  and  courts  may  cite  their  respective  prose- 
cuting attorneys  to  appear  as  parties  before  the  ordinary  jurisdiction. 

The  said  ecclesiastical  judges  or  courts  shall  have  the  same  character  of 
parties  when  they  appear  at  the  hearing  of  the  application  to  sustain  their  acts 
and  competency. 

Abt.  143.  If  the  ecclesiastical  judge  or  court  should  not  forward  the  records 
of  the  proceedings  demanded  of  him,  the  provisions  of  article  136  shall  be 
observed. 

Abt.  144.  If  the  judge  of  first  instance,  in  compliance  with  the  provisions  of 
article  136,  should  forward  the  record  to  the  court,  he  shall  order  notice  thereof 
to  be  given  to  the  parties  thereto,  citing  them  to  appear  for  the  purposes  pre- 
scribed in  article  140. 

Abt.  145.  After  the  records  of  the  proceedings  have  been  forwarded  by  the 
judge  of  first  instance,  in  accordance  with  the  provisions  contained  in  the  pre- 
ceding articles,  the  application  shall  be  considered  as  admitted  by  the  mere  fact 
that  said  record  is  before  the  court  of  competent  jurisdiction. 

Abt.  146.  In  any  case,  after  the  records  have  been  received  by  the  audiencia 
the  application  shall  be  heard  and  determined  in  the  manner  prescribed  in  this 
law  for  appeals  upon  incidental  issues. 

Abt.  147.  The  representative  of  the  department  of  public  prosecution  shall 
also  be  a  party  to  the  applications  not  made  by  the  same,  and  he  must  in  all 
cases  attend  the  hearing  thereof. 

Abt.  148.  The  court  shall  render  a  decision  within  eight  days  following  the 
hearing,  limiting  itself  to  the  following  declarations: 

1.  That  the  application  is  not  well  taken,  taxing  the  costs  against  the  person 
making  it  and  ordering  that  the  record  be  returned  to  the  ecclesiastical  judge  or 
court  for  the  continuation  of  the  proceedings  according  to  law.  In  no  case  can 
the  costs  be  taxed  against  the  department  of  public  prosecution. 

2.  That  the  ecclesiastical  judge  or  court  has  wrongfully  assumed  jurisdiction 
In  the  matter,  and  ordering  the  same  to  vacate  any  impositions  or  punishments 
he  or  it  may  have  imposed.  In  such  case  the  costs  may  be  taxed  against  the 
ecclesiastical  judge  or  court,  if  he  or  it  should,  with  well-known  temerity,  have 
assumed  powers  and  jurisdiction  which  said  ecclesiastical  judge  or  tribunal  did 
not  have. 

This  order  shall  be  communicated  in  writing  to  the  ecclesiastical  judge  or 
court. 

Abt.  149.  A  report  of  every  decision  declaring  that  an  ecclesiastical  judge  or 
court  has  wrongfully  assumed  jurisdiction  shall  be  made  to  the  Government,  a 
copy  of  said  decision  being  also  forwarded. 

Abt.  150.  When  it  should  be  declared  that  an  application  is  not  well  taken,  the 
records  of  the  proceedings  shall  be  returned  to  the  ecclesiastical  judge  or  court, 
with  the  proper  certificate,  in  order  that  he  or  It  may  proceed  in  the  matter 
according  to  law. 

Abt.  151.  After  the  return  of  the  records  of  the  proceedings,  the  costs  shall  be 
appraised  and  taxed.  The  audiencia  shall  issue  the  proper  orders  for  their 
collection  by  judicial  compulsion. 

Abt.  152.  If  it  be  declared  that  the  ecclesiastical  judge  or  court  has  wrong- 
fully assumed  jurisdiction,  the  records  of  the  proceedings  shall  be  forwarded  to 
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the  judge  of  competent  jurisdiction,  and  the  parties  who  have  appeared  before 
the  court  shall  be  cited  to  appear  before  the  competent  judge,  the  ecclesiastical 
judge  being  given  written  notice  thereof. 

******* 

Art.  1445.  Should  there  be  specially  mortgaged  or  pledged  property,  the  at- 
tachment shall  be  first  levied  thereupon. 

Should  there  not  be  any  such  property,  or  if  the  property  specially  mortgaged 
or  pledged  should  be  clearly  insufficient,  the  attachment  shall  be  levied  upon 
the  property  in  the  following  order : 

1.  Money,  if  any  should  be  found. 

2.  Public  securities. 

3.  Jewelry  of  gold,  silver,  or  precious  stones. 

4.  Credits  which  may  be  at  once  realized  upon, 

5.  Products  and  rents  of  all  kinds. 

6.  Live  stock. 

7.  Personal  property. 

8.  Real  property. 

9.  Salary  or  pensions. 

10.  Credits  and  rights  which  can  not  be  at  once  realized  upon. 

Abt.  1446.  No  attachment  shall  be  levied  upon  railways  open  to  the  public 
service,  nor  upon  their  stations,  warehouses,  workshops,  lands,  structures,  and 
buildings  which  may  be  necessary  for  the  use  thereof,  nor  upon  the  locomotives, 
cars,  and  other  stationary  or  rolling  stock  used  in  the  operation  of  the  line. 

When  an  execution  is  issued  against  a  railroad  company  or  enterprise  it  shall 
be  enforced  as  prescribed  in  the  law  of  November  12,  1869. 

Abt.  1447.  Neither  shall  an  attachment  be  levied  upon  the  bed  in  daily  use 
of  the  debtor,  his  wife,  and  children,  nor  upon  their  necessary  clothing,  nor 
upon  the  tools  required  in  the  art  or  trade  in  which  said  debtor  may  be  engaged. 

With  the  exception  of  the  property  mentioned,  nothing  shall  be  excepted. 


Section  Thibd. — Interventions. 

Abt.  1530.  Interventions  must  be  based  either  upon  the  ownership  of  the 
property  attached  as  belonging  to  the  attachment  debtor,  or  upon  the  right  of 
the  third  person  to  recover  his  credit  before  the  execution  creditor  is  reim- 
bursed. 

Abt.  1531.  Interventions  may  be  interposed  at  any  stage  of  the  executory 
action. 

If  the  intervention  should  be  based  upon  ownership,  it  shall  not  be  admitted 
after  the  execution  of  the  deed  of  sale  or  the  consummation  of  the  sale  of  the 
property  involved,  or  its  award  in  payment  and  delivery  to  the  execution 
creditor,  reserving  the  right  of  the  third  person  to  Institute  the  action  which  he 
may  deem  proper  against  any  person  and  in  the  manner  which  may  be  proper. 

If  the  intervention  should  be  based  upon  a  preferred  right,  it  shall  not  be 
admitted  after  payment  has  been  made  to  the  execution  creditor. 

Abt.  1532.  Complaints  in  intervention  shall  not  suspend  the  course  of  the 
executory  proceedings  of  which  they  are  an  issue. 

They  shall  be  heard  and  determined  in  a  separate  record  in  accordance  with 
the  proceedings  prescribed  for  the  declaratory  action  which  may  be  proper  in 
view  of  the  amount  involved,  in  accordance  with  the  provisions  of  article  487. 

Abt.  1533.  When  the  intervention  is  based  upon  ownership,  as  soon  as  a 
final  order  of  sale  is  issued  in  an  executory  action,  the  proceedings  for  judicial 
compulsion  shall  be  suspended  with  regard  to  the  property  involved  in  the  inter- 
vention until  a  decision  is  rendered  upon  the  latter. 

Abt.  1534.  If  the  intervention  should  be  based  upon  a  preferred  right,  the 
proceedings  for  judicial  compulsion  shall  be  continued  until  the  sale  of  the 
property  attached  takes  place,  and  the  proceeds  therefrom  shall  be  deposited  in 
the  establishment  provided  for  the  purpose,  in  order  that  payment  may  be 
made  to  the  creditors  in  the  order  of  preference  stated  in  the  judgment  ren- 
dered upon  the  intervention. 

Abt.  1535.  With  the  complaint  in  intervention  must  be  presented  the  title 
on  which  it  is  based,  without  which  requisite  it  shall  not  be  acted  upon. 

Abt.  1536.  In  no  case  shall  a  second  intervention  be  allowed,  whether  based 
upon  ownership  or  upon  a  preferred  right,  based  upon  titles  or  rights  possessed 
by  the  intervenor  at  the  time  of  interposing  the  first  intervention* 
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The  opposition  made  for  this  reason  to  the  admission  of  the  complaint  may 
be  heard  and  decided  according  to  the  procedure  established  for  dilatory  excep- 
tions, and  if  it  should  be  sustained,  the  cost  shall  be  taxed  against  the  inter- 
vener. 

Abt.  1537.  The  execution  creditor  and  the  execution  debtor  shall  be  parties 
to  the  Intervention,  and  a  delivery  of  copies  of  the  complaint  and  other  docu- 
ments shall  be  equivalent  to  a  summons  for  this  action. 

Both  parties  must  answer  the  complaint  within  the  proper  period,  to  be 
counted  from  the  date  of  the  delivery  of  said  copies,  and  should  they  not  do 
so  nor  enter  their  appearance  in  the  proceedings,  the  complaint  shall  be  con- 
sidered answered  by  the  person  in  default,  the  proceedings  being  continued  in 
default 

Abt.  1538.  The  execution  creditor  who  has  been  declared  in  default  in  the 
executory  action  shall  also  be  considered  in  default  in  the  intervention ;  but  if 
his  domicile  were  known,  a  copy  of  the  complaint  and  of  the  documents  attached 
thereto  shall  be  served  upon  him. 

Abt.  1539.  If  the  plaintiff  and  the  defendant  acquiesce  in  the  intervention, 
the  judge  shall,  without  further  proceedings,  order  the  record  to  be  brought 
before  him,  with  a  citation  of  the  parties,  and  render  judgment 

The  same  action  shall  be  taken  if  both  parties  fail  to  answer  to  the  complaint 

Said  judgment  may  be  appealed  from  for  a  review  and  for  a  stay  of  pro- 
ceedings. 

Abt.  1540.  If  property  not  involved  in  an  intervention  based  upon  ownership 
is  attached,  the  proceedings  for  judicial  compulsion  may  be  continued  against 
the  same,  notwithsanding  the  intervention,  and  the  proceeds  shall  be  delivered 
to  the  execution  creditor  on  account  of  his  claim. 

Abt.  1541.  The  provisions  contained  in  this  section  shall  apply  to  interven- 
tions interposed  in  proceedings  for  the  execution  of  judgments  and  in  any  other 
proceedings  or  incidental  issue  in  which  the  attachment  and  sale  of  property 
takes  place.  • 

******* 
Title  XI. — Alienation  of  the  Propebty  of  Minors  and  Incapacitated  Per- 
sons and  Settlement  of  their  Rights  out  of  Court. 

Art.  2010.  Judicial  permission  shall  be  necessary  in  order  to  alienate  or 
encumber  the  property  of  minors  or  incapacitated  persons  which  pertains  to 
the  following  classes: 

1.  Real  property. 

2.  Public  securities  and  commercial  paper  of  all  kinds,  whether  made  pay- 
able to  bearer  or  order. 

3.  Rights  of  all  kinds. 

4.  Jewelry,  personal  property,  and  precious  objects  which  may  be  preserved 
without  deterioration. 

Art.  2011.  In  order  to  decree  a  sale  it  shall  be  necessary — 
L  That  the  father  or  the  mother,  in  a  proper  case,  of  the  child  not  eman- 
cipated should  request  it.    If  said  child  be  over  12  or  14  years  of  age,  respec- 
tively, according  to  sex,  it  shall  also  sign  the  petition. 

2.  That  in  the  absence  of  a  parent,  the  tutor  of  the  minor,  the  curator  of  an 
incapacitated  person,  or  the  minor  together  with  his  curator  request  it 

3.  That  the  reason  for  the  alienation  and  the  purpose  to  which  the  amount 
obtained  is  to  be  applied  be  stated. 

4.  That  the  necessity  or  utility  of  the  alienation  be  proven. 

5.  That  the  promotor  fiscal  be  heard  in  the  matter. 

Art.  2012.  If  the  proof,  referred  to  in  number  4  of  the  foregoing  article,  is 
to  be  furnished  by  witnesses,  there  must  be  at  least  three,  and  the  clerk  shall 
identify  them.  Should  he  not  be  acquainted  with  them  two  witnesses  for  the 
purpose  of  identification  shall  be  required. 

The  evidence  shall  be  taken  after  the  promotor  fiscal  has  been  cited  to  appear. 

Abt.  2013.  After  the  evidence  has  been  taken,  and  after  the  promotor  fiscal 
has  been  heard,  the  judge  without  further  proceedings  shall  render  a 'decision, 
granting  or  denying  the  authority  to  make  the  sale. 

This  ruling  may  be  appealed  from  for  review  and  a  stay  of  proceedings. 

Art.  2014.  The  authority  shall  be  granted  in  all  cases  under  the  condition 
that  the  sale  must  be  made  at  public  auction,  after  an  appraisement,  if  prop- 
erty mentioned  in  numbers  1,  3,  or  4  of  article  2010  is  involved. 

Sales  made  by  the  father,  or  mother,  in  a  proper  case,  exercising  parental 
authority,  are  excepted  from  the  foregoing  rule.     Such  sales  may  be  made 


Digitized  by  VjOOQIC 


942  LAWS  OP  PORTO  BIOO. 

without  any  other  requisite  than  that  of  having  first  obtained  judicial  au- 
thority with  a  hearing  of  the  promotor  fiscal  and  of  the  persons  mentioned  in 
articles  219  and  213  of  the  mortgage  laws  respectively  in  force  In  the  islands 
of  Cuba  and  Porto  Rico. 

Art.  2015.  The  judge  shall  always  appoint  the  experts  for  the  appraisement, 
who  can  not  be  challenged.  Neither  can  the  third  expert  be  challenged,  if  it 
should  have  become  necessary  to  appoint  one  upon  disagreement  of  the  first 
two  experts. 

Abt.  2016.  After  the  appraisement  has  been  made  the  judge  shall  order  that 
the  sale  be  announced  for  a  period  of  thirty  days,  designating  the  day,  hour, 
and  place  where  it  is  to  take  place,  and  that  edicts  be  posted  in  the  customary 
places,  inserting  them  also,  should  he  deem  it  proper,  in  some  official  news- 
paper. 

Abt.  2017.  No  bid  shall  be  received  which  does  not  amount  to  the  sum  at 
which  the  property  was  appraised. 

Abt.  2018.  If  no  admissible  bid  has  been  received,  the  tutor  or  curator  may 
make  any  of  the  following  requests: 

1.  That  he  be  permitted  to  withdraw  from  further  proceedings  in  the  matter 
and  that  the  proceedings  be  discontinued. 

2.  That  he  be  authorized  to  make  the  sale  extrajudicially,  for  the  price  and 
under  the  conditions  which  served  as  the  basis  for  the  public  sale. 

3.  That  a  second  sale  be  announced,  with  a  reduction  of  twenty  per  cent  of 
the  appraised  value. 

If  he  makes  the  second  request,  and  if  no  extrajudicial  sale  can  be  made 
within  one  year  from  the  time  when  the  first  public  sale  was  attempted,  he 
can  request -that  another  public  sale  be  announced,  subject  to  the  aforemen- 
tioned reduction. 

Abt.  2019.  The  second  public  sale  shall  take  place  with  the  same  formalities 
as  are  prescribed  for  the  first. 

If  in  this  sale  there  should  be  no  admissible  bid,  the  judge  may  authorize 
the  tutor  or  curator  to  make  an  extra  judical  sale  for  the  price  fixed  for  said 
second  public  sale. 

Abt.  2020.  When  the  sale  is  requested  for  the  payment  of  debts  or  other 
necessary  purposes,  a  third  public  sale  may  be  held,  at  the  request  of  the  tutor 
or  curator,  with  a  reduction  of  another  twenty  per  cent  from  the  time  fixed 
for  the  second  sale. 

If  no  admissible  bid  is  received  at  this  sale,  the  representative  of  the  minor 
may  be  authorized  to  sell  the  property  extra judically  at  the  price  fixed  for  the 
third  public  sale. 

Abt.  2021.  The  securities  referred  to  in  number  two  of  article  2010  shall 
always  be  sold  through  a  stockbroker  or  agent,  whom  the  judge  shall  appoint, 
and  at  the  current  official  quotations. 

If  not  quoted  on  exchange  they  shall  be  sold  according  to  the  formalities  pre- 
scribed in  the  foregoing  articles  for  the  sale  of  real  property. 

Abt.  2022.  After  the  sale  is  made  the  judge  shall,  under  his  liability,  see  that 
the  amount  received  at  said  sale  be  applied  as  stated  in  the  petition  for  author- 
ization to  make  the  sale. 

Abt.  2023.  The  amount  received  shall  be  delivered  to  the  tutor  or  curator, 
pending  its  application,  if  he  has  been  exempted  from  furnishing  bond  or  if  he 
has  furnished  bond  sufficient  to  secure  the  same.  Otherwise  it  shall  be  de- 
posited in  the  public  establishment  in  which  judicial  deposits  are  made. 

Abt.  2024.  The  authority  to  settle  questions  out  of  court  relating  to  the  rights 
of  minors  or  incapacitated  persons  shall  be  requested  by  the  same  persons  that 
request  the  sale  of  property. 

The  reason  for  and  the  purpose  of  the  settlement  must  be  stated  in  the  written 
petition,  as  well  as  the  doubts  and  difficulties  of  the  business  and  the  reasons 
that  exist  for  believing  it  profitable  and  proper;  the  petition  shall  also  be  ac- 
companied by  a  document  in  which  the  basis  for  the  transaction  shall  be  set 
forth. 

All  the  documents  and  data  necessary  for  the  purpose  of  forming  an  exact 
judgment  in  the  matter  shall  also  be  presented  with  the  petition. 

Abt.  2025.  If  an  action  should  be  pending  with  reference  to  the  right  to  be 
settled  out  of  court,  the  documents  shall  be  filed  with  the  record  thereof. 

Abt.  2026.  If,  in  order  to  demonstrate  the  necessity  of  the  settlement,  the 
proof  of  some  fact  or  the  taking  of  certain  steps  should  be  necessary  or  proper, 
the  judge  shall  order  that  it  take  place  with  the  citation  of  the  promotor  fiscal. 
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Ast.  2027.  After  the  provisions  of  the  foregoing  article  have  been  observed, 
the  record  shall  be  delivered  to  the  promoter  fiscal  in  order  that  he  may  make 
such  statements  as  he  may  deem  proper. 

Am.  2028.  After  the  record  has  been  returned  by  the  promotor  fiscal  the  judge 
shall  make  an  order  granting  or  denying  authority  for  the  settlement,  as  he 
may  consider  best  for  the  interests  of  the  minor  or  incapacitated  person. 

If  it  be  granted  he  shall  modify  or  approve  the  bases  submitted,  ordering 
that  an  authenticated  statement  of  the  proceedings,  with  the  necessary  en- 
closures, be  delivered  to  the  tutor  or  curator  for  the  proper  effects. 

These  orders  may  be  appealed  from  for  review  and  for  a  stay  of  proceedings. 

Abt.  2029.  For  the  purpose  of  mortgaging  or  incumbering  real  property  or 
for  the  extinction  of  property  rights  belonging  to  minors  or  incapacitated  per- 
sons, the  formalities  shall  be  observed  which  are  established  for  the  sale  of 
property,  with  the  exception  of  those  prescribed  for  public  sales. 

75270— BL  Doc.  1484,  60-2,  pt  '2 21 
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TRANSLATION  OF  THE  CODE  OF  COMMERCE 

IN  FORCE  IN  CUBA,  PORTO  RICO,  AND 

THE  PHILIPPINE  ISLANDS, 


AMENDED  BY  THE  LAW  OF  JUNE  10,  1897,  INCLUDING 
THE  COMMERCIAL  REGISTRY  REGULATIONS,  EXCHANGE 
REGULATIONS.  AND  OTHER  PROVISIONS  OF  A  SIMILAR 
CHARACTER,   WITH    ANNOTATIONS  AND  APPENDICES. 


WAR  DBPARTMBNT, 

DIVISION  OF  CUSTOMS  AND  IN8ULAR  AFFAIRS. 

OCTOBER,  18M. 
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DEPARTMENT  OF  GRACE  AND  JUSTICE. 

LAW. 

Don  Alfonso  XII,  by  the  grace  of  God,  constitutional  King  of 
Spain : 

Know  all  ye  who  see  and  understand  these  presents,  that  the  Cortes 
have  decreed  and  we  have  sanctioned  the  following : 

First  and  last  article.  The  Secretary  of  Grace  and  Justice  is 
hereby  authorized  to  publish  as  a  law  the  annexed  project  of  a  Code 
of  Commerce. 

Therefore, 

We  order  all  superior  courts,  justices,  chiefs,  governors,  and  other 
authorities,  civil  as  well  as  military  and  ecclesiastical,  of  whatsoever 
class  and  dignity,  to  observe  and  enforce  the  observance,  comply  and 
execute  the  present  law  in  all  its  parts. 

Given  at  San  Ildefonso  on  August  22,  1885. 

I,  the  King. 
Francisco  Silvela, 
Secretary  of  Grace  and  Justice. 

H0YA1  DECREE. 

Taking  into  consideration  the  provisions  of  the  law  sanctioned  by 
Me  on  this  date,  which  authorizes  the  Government  to  publish  as  a  law 
the  form  of  a  Code  of  Commerce,  and  in  accordance  with  the  opinion 
of  the  Council  of  Secretaries, 

I  decree  the  following : 

Art.  1.  The  Code  of  Commerce  referred  to  shall  be  observed  as  a 
law  in  the  Peninsula  and  adjacent  islands,  from  January  1, 1886.a 

Art.  2.  One  copy  of  the  official  edition  signed  by  me  and  counter- 
signed by  the  Secretary  of  Grace  and  Justice  shall  be  kept  in  the 
archives  of  the  department  and  shall  serve  as  the  original  for  all  legal 
purposes. 

Art.  3.  Commercial  corporations  in  existence  on  December  31, 
1885,  which,  according  to  article  159  of  the  said  code,  have  the  right 
of  option  between  continuing  to  be  governed  by  their  regulations  or 
statutes  or  to  subjecting  themselves  to  the  provisions  of  the  new  code, 
must  exercise  this  right  by  means  of  a  resolution  adopted  by  their 
members  at  a  general  extraordinary  meeting,  called  especially  for 
this  purpose,  in  accordance  with  their  present  statutes,  and  being 

•  By  a  royal  decree  of  January  28,  1886,  this  Code  was  extended'  to  the  Islands 
of  Cuba  and  Porto  Rico  and  by  another  of  August  6,  1888,  to  the  Philippines. 

Without  prejudice  to  reproducing  the  text  of  the  articles  amended  imme- 
diately after  those  of  the  Code  for  the  Peninsula,  which  they  substitute  for  said 
islands,  we  annex  as  appendices  the  text  of  the  two  royal  decrees  mentioned 
and  their  respective  statements  of  reasons. 

(That  part  of  the  text  referring  solely  to  the  Philippines  and  Cuba  has  been 
omitted.) 
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required  to  have  this  resolution  published  in  the  a  Gaceta  de  Madrid  " 
before  January  1,  1886,  and  to  present  an  authenticated  copy  thereof 
in  the  commercial  registry.  Corporations  which  do  not  make  use  of 
said  right  of  option  within  the  period  mentioned  shall  continue  to 
be  governed  by  their  own  by-laws  and  regulations.* 

Art.  4.  The  Government  shall  issue,  after  hearing  the  full  council 
of  state,  before  the  day  on  which  the  new  code  becomes  operative,  the 
proper  regulations  for  the  organization  and  management  of  commer- 
cial registries  and  exchanges,  and  the  transitory  provisions  required 
by  the  said  new  organizations.5 

Given  at  San  Udefonso  on  August  22,  1885. 

Alfonso. 

Francisco  Silvela, 
.   Secretary  of  Cfrace  and  Justice. 

0  With  regard  to  the  contents  of  this  article,  the  following  explanatory  royal 
order  was  issued  under  date  of  November  17,  1885 : 

"  Some  commercial  corporations  having  applied  to  this  department  requesting 
an  interpretation  of  the  contents  of  article  3  of  the  royal  decree  of  August  22 
last,  believing  that  it  could  be  Interpreted  as  a  limitation  of  the  right  granted 
them  by  article  159  of  the  new  code  of  commerce,  to  choose  between  governing 
themselves  by  their  own  statutes  and  regulations,  or  to  subjecting  themselves 
to  the  provisions  of  the  code,  His  Majesty  the  King  (whom  God  preserve)  has 
deemed  it  proper  to  decide  that  article  3  of  said  royal  decree,  far  from  being 
a  limitation  of  the  right  granted  by  article  159  of  the  code  to  the  corporations 
to  which  it  refers,  must  be  construed  as  a  privilege  granted  the  same  to  make 
use  of  their  right  of  option  even  before  the  new  commercial  legislation  goes  into 
operation,  in  order  not  to  be  deprived  from  the  day  on  which  it  becomes  oper- 
ative of  the  benefits  which  may  accrue  to  them,  and  that  therefore  there  is  no 
reason  to  consider  the  absolute  right  established  by  article  159  as  limited,  and 
further  that  they  may  exercise  it  when  they  consider  it  advisable  untU  the  new 
code  of  commerce  goes  into  operation." 

See  the  addition  to  article  159  of  this  code. 

6  The  regulations  for  the  organization  and  management  of  commercial  regis- 
tries were  published  on  December  21,  1885,  in  the  Gaceta  de  Madrid  of  the  28th 
of  the  same  month  and  year,  and  were  extended  to  the  islands  of  Cuba  and 
Porto  Rico  with  some  modifications  by  royal  decree  of  January  12,  1886. 

With  regard  to  the  laws  for  the  exchanges,  those  in  force  at  the  present  time 
are  the  regulations  for  commercial  exchanges  of  the  Peninsula  of  December 
31,  1885,  extended  with  slight  changes  to  Cuba  and  Porto  Rico  by  royal  decree 
of  April  16,  1886,  by  virtue  of  which  they  went  into  operation  in  said  islands 
on  March  1  of  the  same  year. 

As  temporary  provisions  of  those  new  organizations  referred  to  in  the  article 
which  we  annotate  we  can  cite  with  regard  to  the  first  ,royal  decree  of  December 
27,  1885,  which  is  inserted!  as  an  addition  to  article  16  of  this  code,  and  that  of 
May  11,  1886,  regarding  the  record!  in  commercial  registries  of  the  transfer  of 
ownership  of  vessels ;  and  among  the  complementary  ones  of  the  exchange  laws 
the  most  interesting  ones  must  be  considered  the  special  regulations  of  the 
Madrid  Exchange,  issued  on  June  18,  1886,  and  published  in  the  "  ChtcetOi  "  of 
June  26  and  27. 
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Book  First— MEBCHAHTS  AND  COMMERCE  HT  GENERAL. 

Title  I. — Merchants  and  Commercial  Transactions. 

Article  1.  The  following  are  merchants  for  the  purposes  of  this 
code: 

1.  Those  who,  having  legal  capacity  to  trade,  devote  themselves 
thereto  customarily. 

2.  Commercial  or  industrial  associations  which  are  formed  in  ac- 
cordance with  this  code. 

Articles  4  to  9  and  11  fix  the  persons  who  may  trade;  13  and  14,  those  who 
can  not  trade;  and  15,  the  conditions  under  which  foreigners  may  do  so. 

According  to  the  declarations  made  by  the  Supreme  Court  in  several  opinions, 
among  others  those  of  March  16,  1870,  and  December  12,  1889,  the  persons  who 
by  chance  make  some  commercial  transactions  can  not  be  considered  merchants 
for  the  purposes  of  the  prerogatives  granted  the  latter  by  reason  of  their  occu- 
pation, notwithstanding  to  their  being  subject,  with  relation  to  any  disputes 
which  may  arise  regarding  these  transactions,  to  the  laws  and  jurisdiction  of 
commerce. 

With  regard  to  the  contents  of  No.  2  see  article  122  of  this  Code. 

•  This  code  has  been  in  force  in  the  Peninsula  since  January  1,  1886,  and  in 
Cuba  and  Porto  Rico  since  May  1  of  the  same  year.  With  regard  to  the  Philip- 
pines, its  text  was  published,  with  the  modifications  necessary  for  its  adaptation 
to  said  islands,  in  the  "  Gacetas  "  of  Manila  of  November  3  to  16  of  1888,  from 
which  latter  date  the  fifteen  days  are  to  be  computed,  which,  according  to  the 
royal  decree  of  August  6, 1888,  must  pass  from  the  date  of  its  publication  in  said 
gazette  in  order  that  it  may  be  considered  in  force  In  said  archipelago. 

Its  provisions  are  therefore  of  general  application  in  the  entire  Kingdom,  the 
Spanish  Antilles,  and  the  Philippines,  as  stated  in  article  1  of  the  royal  decrees 
which  declare  it  in  force  in  the  respective  territories.  It  was  thus  decided  by 
the  supreme  court  of  justice  with  regard  to  the  code  of  1829,  in  its  decisions  of 
May  26,  1866,  and  April  2,  1862,  according  to  which  said  code  was  promulgated 
for  the  entire  Kingdom  as  a  universal  law  with  regard  to  commercial  subjects 
and  questions,  with  the  high  purpose  of  unifying  the  legislation  in  this  respect 
and  founded  on  the  unalterable  principles  of  justice;  but  it  is  not  derogative,  in 
our  opinion,  as  stated  in  said  decisions  with  regard  to  the  repealed  code,  of  all 
legislation  in  force  with  regard  to  commercial  law  to  the  date  of  its  publication, 
because,  aside  from  its  not  containing,  like  the  former,  a  repealing  clause,  the 
present  one  not  having  the  part  which  we  might  call  that  of  mere  procedure,  the 
latter  being  included  in  a  future  reform  of  the  law  of  procedure,  we  consider 
the  code  of  1829  in  force  in  so  far  as  its  provisions  do  not  conflict  with  those  of 
the  present  one  and  those  of  the  law  of  civil  procedure  in  force  at  the  present 
time.  This  occurs  with  reference  to  bankruptcies,  as  may  be  deduced  from  the 
explanation  of  reasons  for  book  4  of  this  code. 

With  regard  to  the  transfer  of  a  commercial  credit,  the  provisions  of  the 
Roman  law  can  not  be  considered  as  violated  in  order  to  authorize  an  appeal  in 
cassation,  even  if  the  question  be  In  Catalonia,  but  only  those  of  the  code  of 
commerce  and  civil  common  law,  **lch  is  supplemental  to  contracts  of  this 
class.    (Opinion  of  October  5, 1894.    Qaceta*  of  December  13  and  14.) 
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Art.  2.  Commercial  transactions,  be  thev  executed  by  merchants  or 
not,  whether  they  are  specified  in  this  Code  or  not,  shall  be  governed 
by  the  provisions  contained  in  the  same ;  in  the  absence  of  which,  by 
the  commercial  customs  generally  observed  in  each  place ;  and  in  the 
absence  of  both,  by  those  of  the  common  law. 

Commercial  transactions  shall  be  considered  those  embraced  in  this 
Code  and  any  others  of  a  similar  character.0 

The  article  we  annotate  does  not  give  any  definition  of  commercial  transac- 
tions, nor  does  it  state,  like  some  foreign  codes,  the  transactions  which  must  be 
considered  commercial,  evading  in  the  first  case  the  difficulties  and  dangers 
presented  by  definitions  in  codes,  and  in  the  second  the  inconveniences  of  an 
enumeration  which  closes  the  door  to  combinations  unkown  at  the  present  time, 
but  which  may  easily  arise  from  individual  interest  and  human  progress.  The 
formula  adopted  to  avoid  these  embarrassments  does  not,  however,  decide  the 
question,  the  idea  of  a  commercial  transaction  being  thereby  rendered  even 
more  indeterminate  than  if  any  attempt  had  been  made  to  solve  either  of  the 
questions  expounded. 

Art.  3.  The  legal  presumption  of  a  customary  engagement  in  com- 
merce exists  from  the  time  tne  person  who  desires  to  trade  gives  notice 
through  circulars,  newspapers,  handbills,  posters  exhibited  to  the 
public,  or  in  any  other  manner  whatsoever,  of  an  establishment,  the 
purpose  of  which  is  to  conduct  any  commercial  transaction. 

According  to  a  declaration  of  the  supreme  court,  in  an  opinion  rendered  on 
June  7,  1871,  notwithstanding  that  commercial  transactions  are  customarily 
executed  on  another  person's  account,  the  persons  transacting  them  must  be 
looked  upon  as  merchants. 

in  another  opinion,  dated  January  20,  1872,  it  is  stated  that  a  customary 
engagement  in  commerce  undoubtedly  exists  from  an  uninterrupted  series  of 
commercial  transactions;  but  the  same  intention  may  be  manifested  by  one 
transaction  only,  either  expressly  through  advertisements  or  circulars,  or  im- 
pliedly by  throwing  open  to  the  public  a  warehouse  or  shop ;  and  in  another,  of 
June  14,  1883,  that  the  person  who  customarily  and  ordinarily  devotes  himself 
to  purchasing  grain  for  conversion  into  flour,  the  latter  being  sold,  must  be  con- 
sidered a  merchant,  notwithstanding  that  he  is  not  recorded  in  the  registry  and 
thnt  he  has  not  advertised  his  business  to  the  public  through  newspapers,  hand- 
bills, or  permanent,  posters,  which  only  constitute  a  case  in  which  a  customary 
engagement  in  commerce  is  presumed  for  legal  purposes, 

Art.  4.  The  persons  having  the  following  conditions  shall  have 
legal  capacity  to  customarily  engage  in  commerce : 

1.  Those  who  have  reached  the  age  of  twenty-one  years. 

2.  Those  who  are  not  subject  to  the  authority  of  a  father  or  mother 
nor  to  marital  authority. 

3.  Those  who  have  the  free  disposition  of  their  property. 

This  article  refers  to  Spaniards  only.  With  regard  to  foreigners  see  article  15. 

According  to  article  278  of  the  civil  code,  minority  continues  until  the  twenty- 
third  year;  therefore,  in  our  opinion,  to  secure  uniformity  In  legislation,  the 
limit  for  legal  capacity  to  trade  should  also  be  fixed  at  that  age,  for  the  simple 
reason  that  the  former  age  being  fixed,  as  a  rule,  in  foreign  laws,  which  an/  the 
ones  fixing  the  limit  at  twenty-one  years,  which  might  as  well  have  been  fixed 
at  twenty  as  at  twenty-two  or  twenty-three  years. 

Article  154  of  the  civil  code  provides  that  the  father,  or  In  his  absence  the 
mother,  has  authority  over  their  legitimate  children  who  are  not  emancipated. 

Acknowledged  illegitimate  children  and  adopted  minors  are  under  the  author- 
ity of  the  father  or  mother  who  acknowledges  or  adopts  them. 

According  to  article  167  of  said  code,  parental  authority  ceases  (1)  by  the 
death  of  the  parent  or  of  the  child;  (2)  by  emancipation;  (3)  by  adoption  of 
the  child. 

a  See  the  doctrine  of  the  opinions  of  November  24  and  April  10,  1894,  at  the 
end  of  article  532. 
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Articles  168  and  171  of  said  code  fix  the  cases  in  which  the  father  and,  in  a 
proper  case,  the  mother  loses  the  parental  authority  over  their  children. 

With  regard  to  the  marital  authority,  it  is  known  that  it  is  created  by  rea- 
son of  marriage,  during  which  time  the  personality  of  the  woman  disappears, 
the  husband  having  her  legal  representation,  as  prescribed  by  article  60  of 
the  civil  code.  This  article  and  the  following  enumerate  the  acts  which  the 
woman  can  not  perform.  Article  62  treats  of  transactions  executed  in  viola- 
tion of  the  prescriptions  of  said  articles,  and  article  63  the  ones  she  may  per- 
form without  permission  from  her  husband. 

See  articles  6  to  12  of  this  code. 

Abt.  5.  Persons  under  twenty -one  years  of  age  and  incapacitated 
persons  may  continue,  through  their  guardians,  the  commerce  which 
their  parents  or  persons  from  whom  the  right  is  derived  may  have 
been  engaged  in.  If  the  guardians  do  not  have  legal  capacity  to 
trade,  or  have  some  incompatibility,  they  shall  be  under  the  obliga- 
tion to  appoint  one  or  more  factors  who  possess  the  legal  qualifica- 
tions, and  who  shall  take  their  places  in  the  trade. 

As  Mr.  Alonso  Martinez  says  in  his  statement  of  reasons,  the  previous  proper 
declaration  of  the  profits  the  minor  or  incapacitated  person  may  derive  by  rea- 
son of  continuing  said  commerce  must  be  made,  which  shall  be  issued  by  the 
judicial  authority,  after  the  proceedings  mentioned  in  the  law  of  civil  pro- 
cedure. 

According  to  No.  4  of  article  260  of  the  civU  code,  the  guardian  requires 
authority  of  the  family  council  "  to  continue  the  commerce  or  industry  in  which 
the  person  incapacitated  or  his  ascendants,  or  those  of  the  minor,  had  been 
engaged." 

Akt.  6.  A  married  woman,  over  twenty-one  years  of  age,  may 
trade  with  the  authority  of  her  husband,  contained  in  a  public  instru- 
ment recorded  in  the  commercial  registry. 

Art.  7.  A  married  woman  shall  also  be  considered  authorized  to 
trade,  who  does  so  with  the  knowledge  of  her  husband. 

Unless  it  appears  to  the  contrary  in  a  public  instrument  in  the  commercial 
registry,  it  shall  be  presumed  that  she  trades  with  the  consent  of  her  husband. 

Art.  8.  The  husband  may  freely  revoke  the  permission  expressly 
or  impliedly  granted  the  wife  to  trade,  stating  the  revocation  in  a 
public  instrument,  which  shall  also  be  recorded  in  the  commercial 
registry,  besides  being  published  in  the  official  newspaper  of  the  town, 
should  there  be  any,  or  otherwise  in  that  of  the  province,  and  an- 
nouncing it  to  her  correspondents  by  means  of  circulars. 

This  revocation  can  in  no  case  prejudice  rights  acquired  before  its 
publication  in  the  official  newspaper. 

For  the  purpose  of  evading  doubts  in  the  articles  modified,  in  extending  the 
code  to  Cuba,  Porto  Rico,  and  the  Philippines,  they  will,  like  the  present  one, 
bear  the  proper  Indication.  The  lack  thereof  will  signify  that  the  text  of  the 
article  was  not  modified  and  that,  therefore,  it  is  the  same  for  the  Peninsula, 
Cuba,  Porto  Rico,  and  the  Philippines. 

Art.  9.  A  woman  who  at  the  time  of  contracting  marriage  is 
engaged  in  commerce  shall  require  the  permission  of  her  husband  to 
continue  to  trade. 

This  permission  shall  be  considered  as  granted  as  long  as  the  hus- 
band does  not  make  known,  in  the  manner  prescribed  in  the  fore- 
going article,  the  discontinuance  of  his  wife  in  trade. 

Art.  10.  If  the  woman  trades  in  the  cases  mentioned  in  articles  6, 
7,  and  9  of  this  code  her  dowry  and  personal  property  in  addition  to 
the  dowry,  and  all  the  property  and  rights  that  both  spouses  may 
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possess  in  common  or  by  reason  of  the  conjugal  partnership^  shall  be 
liable  for  the  results  of  her  commercial  transactions,  the  wife  being 
permitted  to  alienate  and  mortgage  her  personal  private  property  as 
well  as  that  owned  in  common. 

The  personal  property  of  the  husband  may  also  be  alienated  or 
mortgaged  by  the  wife,  if  the  authority  granted  by  the  former  was  or 
is  extended  to  the  same. 

Art.  11.  A  married  woman  who  is  over  twenty-one  years  of  age, 
included  in  any  of  the  following  cases,  may  also  trade: 

1.  Who  lives  away  from  her  husband  on  account  of  a  final  decree 
of  divorce. 

2.  Whose  husband  is  subject  to  guardianship. 

3.  Whose  husband  is  absent,  his  residence  unknown,  and  his  return 
not  expected. 

4.  Whose  husband  is  serving  a  sentence  of  civil  interdiction. 

With  regard  to  declarations  of  absence,  article  181  of  the  civil  code  states 
that  if  two  years  have  elapsed  without  any  news  from  the  absentee,  or  from 
the  time  the  last  were  received,  and  five  years  if  the  absentee  has  left  any 
person  in  charge  of  the  administration  of  his  property,  the  absence  may  be 
declared. 

According  to  the  penal  code  of  1870  the  punishment  of  interdiction  includes, 
during  the  time  of  serving  it,  the  privation  of  the  right  of  parental  authority, 
marital  authority,  administration  of  his  property,  and  to  dispose  of  the  same 
by  means  of  an  act  inter  vivos. 

According  to  article  229  of  the  civil  code,  the  wife  of  a  criminal  who  is  serv- 
ing a  sentence  of  civil  interdiction,  exercises  the  parental  authority  over  the 
children  in  common  during  the  duration  of  the  interdiction,  if  she  is  of  age, 
but  if  she  is  a  minor  she  shall  act  under  the  direction  of  her  father,  and,  in  a 
proper  case,  of  her  mother,  and  in  the  absence  of  both,  of  her  guardian. 

Art.  12.  In  the  cases  referred  to  in  the  preceding  article,  only  the 
private  property  of  the  wife  and  that  owned  in  common  or  of  the 
conjugal  partnership  which  has  been  acquired  by  virtue  of  trade, 
shall  oe  liable  for  the  results  thereof,  the  wife  being  permitted  to 
convey  or  mortgage  either. 

After  the  absence  of  the  husband  has  been  legally  declared,  the  wife 
shall  moreover  have  the  rights  granted  her  in  such  case  by  the  com- 
mon law. 

The  provision  in  force  at  the  present  time  is  article  188  of  the  civil  code, 
which  prescribes  that  the  wife  of  an  absentee,  of  age,  may  freely  dispose  of  the 
property  of  any  class  whatsoever  which  may  belong  to  her;  but  she  can  not 
alienate,  exchange,  nor  mortgage  the  private  property  of  the  husband,  nor 
that  of  the  conjugal  partnership,  except  by  virtue  of  judicial  authority. 

Art.  13.  The  following  can  not  trade  nor  exercise  any  direct  ad- 
ministrative or  economic  representation  in  commercial  or  industrial 
associations: 

1.  Persons  sentenced  to  civil  interdiction,  until  they  have  served 
their  sentence  or  have  been  amnestied  or  pardoned. 

2.  Persons  who  have  been  declared  bankrupts,  until  they  have  ob- 
tained their  discharge,  or  have  been  authorized,  by  virtue  of  an  agree- 
ment accepted  at  a  general  meeting  of  creditors  and  approved  by  the 
judicial  authority,  to  continue  at  the  head  of  their  establishment,  the 
discharge  being  considered  in  such  cases  as  limited  to  the  contents  of 
the  agreement. 

8.  Those  who  on  account  of  laws  or  special  provisions  can  not 
trade. 
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These  prohibitions  are  a  development  or  interpretation  of  the  provisions  con- 
tained In  the  third  condition  of  article  4,  the  first  being  in  harmony  with  the 
provisions  of  article  43  of  the  penal  code  for  the  Peninsula,  article  41  of  that 
for  Cuba  and  Porto  Rico,  and  42  of  that  for  the  Philippines. 

With  regard  to  No.  2,  see  articles  870  et  seq.  of  this  code,  and  in  relation  to 
No.  3,  article  14  of  the  same,  and  articles  28  and  29  of  the  notarial  regulations. 

We  do  not  understand  why  other  incapacitated  persons  have  not  been  included 
in  this  article,  such  as  prodigals,  etc.,  to  whom  Its  provisions  should  be  applied 
by  reason  of  analogy,  because  between  the  prodigal  and  the  person  subject  to 
civil  interdiction  there  exist  no  notable  differences  for  the  purposes  of  the  article 
we  annotate. 

Art.  14.  The  following  can  not  engage  in  the  commercial  profes- 
sion, neither  in  person  nor  by  proxy,  nor  can  they  hold  any  direct 
administrative  or  economic  position  in  commercial  or  industrial  asso- 
ciations within  the  bounds  of  their  districts,  provinces,  or  towns  hi 
which  theya  discharge  their  duties: 

1.  Associate  justices,  judges,  and  officials  of  the  department  of  pub- 
lic prosecution  (ministerio  fiscal)  in  active  service. 

This  provision  shall  not  lie  applicable  to  mayors  {alcaldes) ,  munici- 
al  judges,  and  municipal  prosecuting  attorneys,  nor  to  those  who 
>y  chance  are  discharging  judicial  or  prosecuting  functions. 

2.  Administrative,  ecbnomic,  or  military  chiefs  of  districts,  prov- 
inces, or  garrisons. 

3.  Employees  in  the  collection  and  administration  of  public  funds 
of  the  State  appointed  by  the  Government. 

Persons  who  administer  and  collect  temporarily  or  their  representa- 
tives are  excepted. 

4.  Money  and  commercial  brokers  of  any  class  whatsoever. 

5.  Those  who  by  virtue  of  laws  or  special  provisions  can  not  trade 
in  certain  territory. 

With  regard  to  this  article,  which,  in  so  far  as  it  refers  to  the  officials  of  the 
Judiciary,  is  of  the  same  tenor  as  article  119  of  the  organic  law,  It  is  advisable 
to  remember  that  according  to  a  decision  of  the  chamber  of  administration  of 
the  supreme  court  and  the  full  council  of  state  the  office  of  receiver  of  a  bank- 
rupt company  is  included  in  the  incompatibility. 

Art.  15.  Foreigners  and  associations  established  abroad  may  trade 
in  Spain,  subject  to  the  laws  of  their  country,  in  so  far  as  their  ca- 
pacity to  transact  business  is  concerned ;  and  to  the  provisions  of  this 
code  in  all  that  refers  to  the  creation  of  their  establishments  within 
the  Spanish  territory,  to  their  commercial  operations,  and  to  the 
jurisdiction  of  the  courts  of  the  country. 

The  provisions  contained  in  this  article  shall  be  construed  without 
prejudice  to  what  may,  in  particular  cases,  be  established  by  treaties 
and  conventions  with  other  powers. 

The  provisions  of  this  article  are  in  harmony  with  article  2  of  the  present 
constitution,  which  permits  foreigners  to  freely  establish  themselves  in  Spanish 
territory  and  engage  in  industry  or  dedicate  themselves  to  any  occupation  for 
the  discharge  of  which  no  certificates  of  proficiency  Issued  by  Spanish  authori- 
ties are  required. 

The  treaties  of  commerce  and  navigation  more  recently  celebrated  with  the 
nations  which  have  the  largest  commercial  relations  with  Spain,  and  which  are 
actually  in  force,  are  the  following:  The  one  made  with  Portugal,  signed  at 
Madrid  on  March  27, 1888,  and  ratified  on  July  17  of  the  same  year,  the  provi- 
sions of  which  are  applicable  on  the  part  of  Spain  to  its  territory  of  the  Penin- 
sula, the  Balearic  and  Canary  islands,  and  on  the  part  of  Portugal  to  its  terri- 
tory of  the  Peninsula  and  to  the  Madeira  and  Azores  archipelagoes,  from  the 
date  of  the  exchange  of  the  ratifications  and  which  is  to  continue  In  force  for 
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ten  years  from  said  date ;  the  conventions  celebrated  with  Sweden  and  Norway, 
signed  at  Aranjuez  on  June  27, 1892  (Gaceta  of  November  1,  1893),  ratified  and 
duly  exchanged  at  Madrid  on  August  9,  1893,  which  went  into  operation  on 
January  1,  1894,  and  the  royal  orders  for  its  application  of  December  26,  1893 
(Gaceta  of  the  31st),  and  the  amendment  to  the  additional  protocol  of  that  of 
Norway  with  regard  to  article  16  of  the  convention  executed  at  Stockholm  on 
October  7,  1895;  the  declaration  relating  to  commerce  between  Spain  and  the 
Netherlands,  signed  at  Madrid  on  July  12,  1892  (Gaceta  of  December  14,  1893), 
and  the  royal  decree  explanatory  of  the  same  of  December  26,  1893  (Gaceta  of 
the  31st) ;  the  convention  celebrated  between  Spain  and  Switzerland  on  July  13, 
1892  (Gaceta  of  November  15,  1893),  which  went  into  operation  on  January  1, 
1894,  with  the  rules  issued  for  its  application  by  royal  order  of  December  26, 
1893;  the  one  agreed  upon  with  Colombia,  signed  at  Bogota,  on  June  23,  1892, 
the  ratifications  of  which  were  exchanged  on  June  23,  1893 ;  the  one  celebrated 
with  Denmark  on  July  4,  1893,  ratified  and  the  ratifications  exchanged  on 
August  10,  1894,  and  the  royal  order  of  June  10,  1895,  containing  rules  for  Its 
fulfillment. 

With  regard  to  the  other  nations,  according  to  the  provisions  of  the  royal  de- 
cree of  December  31,  1893  (Gaceta  of  January  1,  1894),  and  Its  explanatory 
royal  order  of  the  same  date,  there  shall  be  applied  from  January  1,  1894,  to 
products  of  the  soil  and  industry  of  Germany,  Austria-Hungary,  Denmark, 
France  (including  Algiers),  Great  Britain  and  her  colonies,  and  Italy,  the 
lowest  customs  duties  and  the  tariff  advantages  granted  Switzerland,  Sweden 
and  Norway,  and  the  Netherlands  and  her  colonies  by  the  treaties  mentioned  in 
the  foregoing  paragraph,  until  the  commercial  agreements  recently  concluded 
with  Spain,  and  which  are  awaiting  the  approval  of  the  Cortes  are  definitely 
approved. 

Similar  treatemnt  shall  be  accorded  the  products  of  the  Argentine  Republic, 
Bolivia,  Costa  Rica,  Chile,  Guatemala,  the  Hawaiian  Islands,  Morocco,  Mexico, 
Nicaragua,  Paraguay,  Persia,  Peru,  Salvador,  Uruguay,  and  Venezuela,  which 
by  virtue  of  old  conventions  enjoy  the  privileges  granted  the  most  favored 
nations. 

Annam,  Belgium,  China,  Colombia,  Ecuador,  Japan,  Russia  (including  Fin- 
land), and  Siam  shall  continue  from  January  1,  1894,  to  enjoy  the  advantages 
of  the  second  customs  tariff,  the  first  tariff  being  applied  to  the  other  countries 
not  mentioned.     (Royal  order  of  December  31, 1893.    Gaceta  of  January  1, 1894. ) 

We  should,  moreover,  take  into  consideration,  on  account  of  its  great  interest 
to  commerce  in  general,  the  agreement  in  force  relating  to  the  international 
registry  of  trade  or  commercial  marks  made  between  Spain,  Belgium,  France, 
Guatemala,  Italy,  the  Netherlands,  Portugal,  Switzerland,  and  Tunis,  signed  at 
Madrid  on  April  14,  1891 ;  the  one  made,  also  at  Madrid  and  on  the  same  date 
as  the  foregoing  one,  between  Spain,  Brazil,  France,  Great  Britain,  Guatemala, 
Portugal,  Switzerland,  and  Tunis,  for  the  purpose  of  suppressing  false  certificates 
of  origin  of  merchandise ;  the  international  convention  of  union  for  the  protection 
of  industrial  property  of  March  20,  1883,  celebrated  between  Spain,  Belgium 
Brazil,  the  United  States,  France,  Great  Britain,  Guatemala,  Italy,  Norway' 
the  Netherlands,  Portugal,  Sweden,  Switzerland,  and  Tunis,  and  the  protocol 
relating  to  the  support  of  the  international  office  for  said  union,  signed  on  April 
15, 1891,  and  ratified  on  June  15, 1892;  the  declaration  between  Spain  and  Great 
Britain  for  the  purpose  of  regulating  the  situation  of  corporations  and  other 
looSStr41,^COmmercif.1,  and  flnancIal  associations,  published  on  February  2 
1883,  and  the  convention  with  the  United  States  relating  to  the  suspension  and 
differential  tonnage  duties  or  taxes,  signed  at  Madrid  on  December  z£  1887. 

Title  II. — Commercial  Registries. 

Art.  16.  A  commercial  registry  shall  be  opened  in  all  the  capitals 
of  provinces,  composed  of  two  independent  books,  in  which  there 
shall  be  recorded : 

1.  Private  merchants. 

2.  Associations. 
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In  the  coast  provinces,  and  in  those  of  the  interior  where  it  is  con- 
sidered advisable  on  account  of  the  existence  of  a  navigation  service, 
the  registry  shall  contain  a  third  book  in  which  to  record  vessels. 

The  regulations  for  the  organization  and  management  of  commercial  regis- 
tries in  force  at  the  present  time  are  those  of  December  21,  1885,  extended  to 
the  Islands  of  Cuba  and  Porto  Rico  by  the  royal  decree  of  January  12,  1886. 

Articles  28  to  56  of  said  regulations,  as  well  as  article  3  of  the  temporary 
provisions  of  the  same,  are  in  harmony  with  the  contents  of  this  article. 

Furthermore,  for  the  compliance  with  the  prescriptions  of  the  last  paragraph, 
a  royal  order  was  issued  on  December  27, 1885,  the  body  of  which  is  as  follows : 

"  1.  A  book  for  the  purpose  of  recording  vessels  shall  be  opeend  in  the  com- 
mercial registries  of  Barcelona,  Tarragona,  Valencia,  Alicante,  Almerfa,  Malaga, 
Cadiz,  Huelva,  Corona,  Santander,  Bilbao,  San  Sebastian,  Palma  de  Mallorca, 
and  Santa  Cruz  de  Tenerife,  which  at  the  same  time  are  capitals  of  provinces 
and  seaports,  besides  the  one  to  be  opened  in  the  commercial  registry  of  Seville, 
according  to  the  said  regulations. 

"  2.  The  book  of  registry  of  vessels  shall  also  be  established  at  GiJ6n,  Rivadeo, 
Vigo,  Motril,  Cartagena,  and  Palani6s,  capitals  of  maritime  provinces,  cor- 
responding to  the  civil  ones  of  Oviedo,  Lugo,  Pontevedra,  Granada,  Murcia,  and 
Gerona. 

"  3.  By  virtue  of  the  provisions  contained  in  article  2  of  the  regulations,  the 
registers  of  property  of  the  said  towns  shall  temporarily  keep  these  books,  with 
the  exception  of  the  one  to  be  established  at  Palam6s,  which  shall  be  in  charge 
of  the  prosecuting  attorney  of  the  municipal  court. 

"  4.  Until  the  books  referred  to  in  articles  6  and  13  of  the  said  regulations  are 
furnished,  the  entries  shall  be  made  in  provisional  pamphlets,  and  the  receipts 
shall  be  issued  in  the  usual  form." 

Since  May  1, 1886,  there  has  been  established  in  each  one  of  the  six  provinces 
of  the  island  of  Cuba  and  in  the  capital  and  in  the  city  of  Ponce,  of  the  island  of 
Porto  Rico,  the  commercial  registry,  composed  of  the  two  books  referring  to 
merchants  and  associations. 

The  registry  of  vessels  was  established  on  the  same  date  in  Havana  for  the 
same  province  and  that  of  Pinar  del  Rio ;  in  Matanzas  and  Santiago  de  Cuba 
for  the  respective  provinces ;  in  Cienf uegos  for  that  of  Santa  Clara ;  in  Nuevitas 
for  that  of  Puerto  Principe,  and  also  in  San  Juan  Bautista  de  Puerto  Rico,  and 
in  Ponce  for  that  island. 

The  commercial  registry  of  the  capital  of  Porto  Rico  includes  the  territories 
of  the  two  inferior  courts  of  the  same  capital  and  those  of  Arecibo,  Humacao, 
Caguas,  and  Aguadilla;  the  one  established  at  Ponce  embraces  the  territories 
of  the  inferior  courts  of  Ponce,  Mayagtiez,  San  German,  and  Guayama. 

Art.  17.  The  record  in  the  commercial  registry  shall  be  optional 
for  private  merchants  and  compulsory  for  associations  established  in 
accordance  with  this  code  or  with  special  laws,  and  for  vessels. 

In  the  old  code  (according  to  article  25)  the  record  in  the  general  registry 
was  obligatory  for  merchants  and  commercial  associations,  vessels  not  being 
mentioned.  At  the  present  time  compliance  with  this  formality  is  optional  in 
the  first  case,  and  obligatory  in  the  last  two. 

Art.  18.  A  merchant  who  is  not  registered  can  not  request  the 
record  of  any  document  in  the  commercial  registry  nor  take  advan- 
tage of  its  legal  effects. 

See  articles  26,  27,  and  29  of  this  code. 

Art.  19.  Registers  shall  keep  the  book  necessary  for  record,  stamped 
and  folioed  and  with  a  memorandum  on  the  first  folio,  signed  by  the 
municipal  judge,  stating  the  number  of  folios  each  book  contains. 

Where  there  are  several  municipal  judges,  any  one  of  them  may 
sign  the  memorandum. 

In  the  same  article  modified  for  the  Philippine  Islands  the  word  municipal  Is 
substituted  by  of  the  peace,  a  change  which  is  justified,  the  municipal  regime 
being  almost  unknown  there  up  to  the  present  time. 
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With  reference  to  the  fees  to  he  charged  by  municipal  Judge*  for  keeping  the 
commercial  registry,  the  royal  order  of  December  29,  1886,  prescribed!  that  the 
regulations  for  the  organization  and  management  of  the  same  of  December  21 
of  said  year  be  observed. 

With  regard  to  the  manner  of  keeping  the  registry,  see  articles  5  to  19  of  the 
regulations  mentioned. 

Art.  20.  The  register  shall  enter  in  chronological  order  in  the  reg- 
istry and  general  index  all  the  merchants  and  associations  which  have 
themselves  recorded,  giving  each  sheet  the  proper  correlative  number. 

Abt.  21.  On  the  sheet  of  the  record  of  each  merchant  or  association 
there  shall  be  entered : 

1.  Name,  firm  name,  or  title. 

2.  The  kind  of  commerce  or  transactions  engaged  in. 
8.  The  date  on  which  business  is  to  begin  or  was  begun. 

4.  The  domicile,  with  a  statement  of  the  branches  which  may  have 
been  established,  without  prejudice  to  recording  the  branches  in  the 
registry  of  the  province  in  which  they  are  domiciliated. 

5.  Tne  articles  constituting  a  commercial  association,  whatever  may 
be  its  object  or  appellation,  as  well  as  instruments  modifying,  rescind- 
ing, or  dissolving  the  said  associations. 

6.  General  powers  of  attorney  and  revocation  of  the  same,  should 
there  be  any,  given  to  managing  partners,  factors,  employees,  and  any 
other  agents.4 

7.  The  authorization  of  the  husband  for  his  wife  to  trade,  and  the 
legal  or  judicial  authority  of  the  wife  to  administer  her  property  on 
account  of  the  absence  or  incapacity  of  the  husband. 

8.  The  revocation  of  the  permission  granted  the  wife  to  trade. 

9.  Dowry  instruments,  marriage  agreements,  and  the  deeds  which 

Srove  the  ownership  of  the  personal  property  in  addition  to  the 
owry  of  the  wives  of  merchants. 

10.  The  issue  of  shares,  certificates,  and  obligations  of  railroads 
and  of  all  kinds  of  associations,  be  they  of  public  works,  credit,  or 
others,  stating  the  series  and  number  of  the  certificates  of  each  issue, 
their  interest*,  revenue,  amortization,  and  premium,  should  they  have 
either,  the  total  amount  of  the  issue,  and  the  property,  works,  rights, 
or  mortgages,  should  there  be  any,  which  are  liable  for  their  payment 

There  shall  also  be  recorded,  in  accordance  with  the  provisions  of 
the  foregoing  paragraph,  the  issues  made  by  private  parties. 

11.  The  issues  of  bank  notes,  stating  the  date,  class,  series,  quantity, 
and  value  of  each  issue. 

12.  The  certificates  of  industrial  property,  patents,  and  trade- 
marks, in  the  form  and  manner  established  by  law. 

Foreign  associations  which  desire  to  establish  themselves  or  create 
branches  in  Spain  shall  present  and  have  recorded  in  the  registry, 
besides  their  statutes  and  the  documents  prescribed  for  the  Spanish 
ones,  the  certificate  issued  by  the  Spanish  consul  stating  that  said 
companies  have  been  established  and  authorized  according  to  the 
laws  of  the  respective  country.6 

To  record  the  issues  which  private  merchants  may  make  according  to  the  pro- 
visions of  the  article  we  annotate,  as  well  as  their  partial  or  total  cancellation, 
and  the  certificates  mentioned  in  number  12,  the  provisions  of  articles  40  to  45 

*  See  In  the  addition  to  article  279  the  doctrine  of  the  opinion  of  February  18, 
1895. 

*  See  in  the  proper  appendix  the  modification  to  this  article  suggested  in  the 
project  published  In  the  Qaceta  of  April  27,  1892. 
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of  the  commercial  registry  regulations  shall  be  observed.  (Article  32  of  the 
same.) 

The  supreme  court  decided  in  an  opinion  of  May  8,  1885,  that  the  decision 
which  gives  value  and  legal  force  to  copartnership  agreements  before  being 
recorded  violates  articles  22,  25,  285,  and  288.    (Referring  to  the  code  repealed.) 

With  regard  to  the  provisions  of  number  9,  see  article  180,  first  paragraph, 
of  the  mortgage  law  for  the  Peninsula  and  179  of  that  for  the  colonies. 

See  also  articles  27  and  28  of  this  code. 

In  so  far  as  the  prescriptions  of  number  10  are  concerned,  see  the  last  para- 
graph of  article  153  of  the  mortgage  law  for  the  Peninsula  and  the  only  para- 
graph of  the  same  article  of  the  mortgage  law  for  the  colonies. 

The  legislation  in  force  on  patents  and  trade-marks,  cited  in  number  12,  is 
composed  of  the  law  of  July  30,  1878,  the  royal  decree  of  November  20,  1850, 
on  marks  and  seals  on  Industrial  property,  the  royal  decree  of  August  21,  1884, 
regarding  trade-marks  in  the  colonies,  and  the  agreements  relating  to  the  inter- 
national* registry  of  trade  or  commercial  marks  of  April  14,  1891,  cited  in  the 
note  to  article  15  of  this  code. 

With  regard  to  the  provisions  of  this  article,  see  also  the  third  appendix  at 
the  end  of  this  code. 

Abt.  22.  In  the  registry  of  vessels  there  shall  be  stated: 

1.  The  name  of  the  vessel,  kind  of  equipment,  system  or  power  of 
the  engines,  if  it  is  a  steamer,  stating  whether  they  are  nominal  or 
indicated  horsepower;  place  of  construction  of  the  null  and  engines; 
year  thereof  ^material  of  the  hull,  statins  whether  it  is  of  wood,  iron, 
steel,  or  mixed;  principal  dimensions  of  length,  breadth  of  beam?  and 
depth  of  hold ;  distinctive  signal  which  it  bears  in  the  International 
Code  of  Signals;  finally,  the  names  and  domiciles  of  the  owners  or 
part  owners  of  the  same. 

2.  The  changes  in  the  ownership  of  vessels,  in  their  name,  or  in  any 
of  the  other  conditions  enumerated  in  the  foregoing  paragraph. 

3.  The  imposition,  modification,  or  cancellation  of  liens  of  any 
class  whatsoever  which  encumber  vessels. 

See  the  regulations  for  the  commercial  registry  (articles  45  to  56)  and  those 
for  the  merchant  marine. 

Article  15  of  the  law  in  force  regarding  marine  mortgages  of  August  21, 1893, 
prescribes  that  the  first  record  of  each  vessel  shall  be  that  of  the  ownership 
thereof,  and  shall  state  the  circumstances  enumerated  in  the  article  we  anno- 
tate. The  absence  of  said  record  shall  be  sufficient  cause  to  refuse  any  other 
entry  until  this  absence  is  remedied  at  the  instance  of  the  person  having  a 
legitimate  interest  therein. 

The  record  of  the  ownership  of  a  vessel  shall  be  made  in  the  commercial 
registry  by  presenting  a  certified  copy  of  its  register  or  entry,  issued  by  the 
naval  commander  of  the  province  where  it  is  registered. 

When  the  vessel  is  registered  to  navigate  in  a  point  belonging  to  a  registry 
other  than  that  of  its  construction,  registers  shaU  require  a  proper  certificate 
of  the  registry  of  the  place  where  said  vessel  was  constructed.  The  same  shall 
be  done  in  cases  of  transfer  of  registers  or  entry  of  a  vessel  when  the  latter  has 
already  been  registered  or  authorized  to  navigate. 

Art.  23.  The  record  shall  be  made,  as  a  general  rule,  by  virtue  of 
notarial  copies  of  the  instrument  presented  by  the  person  interested. 

The  record  of  notes,  obligations,  or  instruments  payable  to  order 
and  to  bearer,  which  do  not  include  mortgages  of  real  estate,  shall  be 
done  by  virtue  of  the  certificate  of  the  instrument  in  which  there 
appears  the  agreement  of  the  person  or  persons  who  make  the  issue 
and  the  conditions,  requisites,  and  guaranties  of  the  same. 

When  these  guaranties  consist  of  the  mortgage  of  real  estate,  the 
proper  instrument  shall  be  presented  for  entry  in  the  commercial 
registry,  after  having  been  recorded  in  the  registry  of  property. 
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Aht.  24.  Articles  constituting  associations  not  recorded  shall  be 
binding  between  the  members  who  execute  the  same;  but  they  shall 
not  prejudice  third  persons,  who,  however,  may  make  use  thereof  in 
so  far  as  advantageous. 

This  applies  the  principle  of  the  mortgage  law,  by  virtue  of  which,  although 
contracts  which  are  not  recorded  in  the  registry  of  property,  have  no  effect 
against  third  persons,  they  are  binding  between  the  parties  thereto. 

With  regard  to  the  contents  of  the  similar  article  of  the  code,  which  has  been 
repealed  (article  28),  the  supreme  court  declared  in  .an  opinion  of  February  14, 
1870,  that  the  absence  of  public  articles  of  association,  as  well  as  their  not 
being  entered  in  the  general  commercial  registry,  can  not  prejudice  third  inter- 
ested persons  who  may  have  made  contracts  with  the  same  after  its  readiness 
to  transact  business  has  been  made  public  in  the  customary  manner;  and  in 
another  one,  of  July  3,  1876,  that  the  omission  of  the  record  of  articles  of  asso- 
ciation can  only  affect  the  members  among  themselves. 

Art.  25.  There  shall  also  be  entered  in  the  registry  all  resolutions 
or  acts  which  produce  an  increase  or  decrease  in  the  capital  of  commer- 
cial associations,  no  matter  what  may  be  their  denomination,  and  those 
which  modify  or  alter  the  conditions  of  the  recorded  instruments. 

The  omission  of  this  requisite  shall  produce  the  effects  mentioned  in 
the  foregoing  article. 

(See  the  note  to  article  175  of  this  code.) 

Art.  26.  The  instruments  recorded  can  only  produce  a  legal  effect  to 
the  detriment  of  a  third  person  from  the  date  of  their  record,  not 
being  invalidated  by  any  previous  or  subsequent  ones  which  are  not 
recorded. 

Art.  27.  Dowry  instruments  and  those  referring  to  personal  prop- 
erty in  addition  to  the  dowry  of  the  wife  of  a  merchant,  not  recorded 
in  the  commercial  registry,  shall  have  no  right  of  preference  over 
other  credits. 

Real  estate  and  property  rights  recorded  in  the  registry  in  favor  of 
the  wife  prior  to  the  origin  oi  the  concurrent  credits  are  excepted. 

Art.  28.  If  a  merchant  should  omit  to  enter  in  the  registry  the 
dowry  property  or  personal  property  in  addition  to  the  dowry  of  his 
wife,  the  latter  may  do  so,  or  it  may  be  done  in  her  name  by  her 
parents,  brothers,  or  uncles  by  consanguinity,  as  well  as  by  those  who 
are  or  have  been  the  guardian  or  curator  of  the  said  wife,  or  who 
constitute  or  have  constituted  the  dowry. 

Art.  29.  Powers  of  attorney  which  are  not  recorded  shall  be  effect- 
ive between  the  principal  and  the  attorney ;  but  they  can  not  be  made 
use  of  to  the  prejudice  of  a  third  person,  who,  however,  may  base  his 
claim  on  the  same  in  so  far  as  may  be  favorable  to  him.° 

Art.  30.  The  commercial  registry  shall  be  public.  The  register 
shall  give  to  whomsoever  requests  it  any  data  with  reference  to  what 
appears  in  the  record  sheet  of  each  merchant,  association,  or  vessel. 
He  shall  also  issue  true  copies  of  the  entire  or  of  a  part  of  the  sheet 
mentioned  to  any  person  who  requests  it  in  writing. 

See  articles  57  to  62  of  the  regulations  for  commercial  registries. 

Art.  81.  The  commercial  register  shall  have  under  his  charge, 
where  there  is  an  exchange,  copies  of  the  daily  quotations  of  the 
properties  negotiated  and  the  exchanges  fixed  therein. 

•  See  in  the  addition  to  article  279  the  doctrine  of  the  opinion  of  February  13, 
1885. 

See  G.  O.  No.  190,  Hdqrs.  Dept  P.  B.,  Nov.  27.  1888. 
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The  copies  shall  serve  as  original  instruments  in  all  cases  of  inves- 
tigation and  verification  of  exchanges  and  quotations  on  determined 
dates. 

See  article  80  of  this  code  and  article  60  of  the  regulations  tor  commercial 
exchanges. 

Abt.  32.  The  office  of  commercial  register  shall  be  filled  by  the 
government  after  a  competitive  examination. 

Title  III. — Books  and  Bookkeeping  of  Commerce. 

Art.  33.  Merchants  shall  be  required  to  keep — 

1.  A  book  of  inventories  and  balances. 

2.  A  daybook. 

3.  A  ledger. 

4.  A  copying  book  for  letters  and  telegrams. 

5.  The  other  books  required  by  special  laws. 
Copartnerships  and  companies  shall  also  keep  a  book  or  books 

of  minutes,  in  which  there  shall  be  entered  all  the  resolutions  which 
refer  to  the  social  progression  and  transactions  adopted  at  general 
meetings  and  at  those  of  boards  of  directors. 

The  name  of  inventory  and  balance  book  is  given  to  the  book  in  which  a  mer- 
chant is  required  to  record  the  money  and  other  property,  rights,  shares,  and  debts 
which  he  had  when  he  began  his  business  and  the  balance  which  he  must  strike 
at  the  end  of  each  year.  He  shall  draft  the  same  in  accordance  with  the  pro- 
visions of  article  37  of  this  code. 

No  stamp  taxes  are  paid  when  said  books  are  presented  to  the  courts  in 
accordance  with  article  36. 

In  the  daybook  there  shaU  be  entered  the  transactions  which  have  taken 
place  each  day  in  the  manner  prescribed  by  article  38. 

An  establishment  which  has  branches  in  the  same  town  of  its  residence  shall 
not  be  required  to  keep  a  daybook  in  each  one  of  them ;  but  when  the  branches 
are  situated  in  a  town  other  than  the  one  in  which  the  principal  office  is 
located  they  must  keep  one,  it  being  impossible  otherwise  to  comply  with  the 
obligations  prescribed  by  the  code  of  commerce  to  make  a  statement  at  the 
proper  time  of  the  obligations  contracted  by  the  branches  with  the  head  com- 
mercial office  or  company  interested.  (R.  O.  of  December  25,  1889.  Gaceta  of 
April  20,  1890.) 

▲  ledger  is  called  the  book  in  which  merchants  keep  an  open  account  with  the 
persons  with  whom  they  transact  business,  and  with  the  article  or  branch  in 
which  they  speculate. 

The  entries  are  made  according  to  strict  order  of  dates,  placing  on  one  page 
the  credits  of  each  account  and  on  the  opposite  one  the  debits,  this  book  having 
with  this  object  in  view  the  same  folio  on  both  sides. 

In  the  copying  book  of  letters  and  telegrams  there  is  copied  all  the  commer- 
cial correspondence,  not  omitting  any  detail,  no  matter  how  insignificant  it  may 
appear,  correcting  any  mistakes  which  may  occur  in  copying  letters,  Immediately 
after  the  same. 

See  articles  41  and  42  of  this  code. 

The  Inventory  and  balance  books,  the  daybook,  and  ledger  are  subject  to  the 
stamp  tax,  and  pay  at  the  rate  of  5  pesetas  for  the  first  folio  and  fifteen  cen- 
ttmos  for  each  succeeding  one;  the  copying  books  for  letters  and  telegrams  of 
banks,  commercial  associations,  industrial  enterprises,  marine  and  life  insur- 
ance companies,  and  also  those  of  foreign  or  national  merchants  who  keep  their 
books  according  to  the  provisions  of  this  code,  shall  pay  at  the  rate  of  two  and 
one-half  centimos  per  folio,  without  the  previous  payment  of  which  they  can 
not  be  authorised  by  the  municipal  court  of  the  proper  district  under  the  per* 
sonal  liability  of  the  official  charged  with  said  duty  if  he  does  not  have  stamps. 
The  payment  shall  be  made  m  the  paper  money  of  the  State  and  shall  have  the 
proper  memorandum,  subscribed  by  the  municipal  judge  who  is  to  authorize 
and  rubricate  said  books.  All  the  books  enumerated  shall  be  used  for  several 
consecutive  years;  but  if  for  any  reason  whatsoever  the  industry  engaged  in 
which  required  the  keeping  of  such  books  is  interrupted  or  suspended,  they 
must  also  be  renewed  when  the  business  is  resumed. 
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Aot.  84.  Any  other  books  which  may  be  considered  advisable, 
according  to  the  system  of  bookkeeping  adopted,  may  also  be  kept. 

Such  books  shall  not  be  subject  to  the  provisions  of  article  36;  but 
any  which  may  be  considered  proper  may  be  legalized. 

Art.  35.  Merchants  may  keep  their  books  in  person  or  have  them 
kept  by  a  person  whom  they  authorize  for  the  purpose. 

If  the  merchant  does  not  personally  conduct  his  books,  it  shall  be 
presumed  that  authority  has  been  granted  the  person  who  does  keep 
them,  unless  there  is  proof  to  the  contrary. 

Art.  36.  Merchants  shall  present  the  books  referred  to  in  article 
33  bound,  ruled,  and  folioed,  to  the  municipal  judge  of  the  district 
where  they  have  their  commercial  establishment,  in  order  that  he  may 
make  on  the  first  folio  of  each  one  a  signed  memorandum  of  the 
number  contained  in  the  book. 

The  seal  of  the  municipal  court  which  authenticates  them  shall, 
moreover,  be  stamped  on  all  the  sheets  of  each  book. 

According  to  the  provisions  of  the  royal  order  of  December  29,  1885,  the 
legalization  of  commercial  books,  considering  the  small  amount  of  work  in- 
volved, shall  be  done  by  the  municipal  judges  without  charging  any  fees  there- 
for. 

On  the  two  occasions  where  municipal  is  used  in  the  article  we  annotate  this 
word  in  the  same  article  modified  for  the  Philippines  is  substituted  by  of  the 
peace. 

Abt.  37.  The  book  of  inventories  and  balances  shall  begin  with  the 
inventory  which  must  be  made  by  the  merchant  at  the  time  of  com- 
mencing business,  and  shall  contain: 

1.  A  minute  statement  of  the  money,  securities,  credits,  notes  pay- 
able, real  or  personal  property,  merchandise,  and  goods  of  all  kinds 
appraised  at  their  true  value,  and  which  constitute  his  assets. 

2.  A  true  statement  of  the  debts  and  all  kinds  of  pending  obliga- 
tions, should  there  be  any,  and  which  form  his  liabilities. 

3.  He  shall  fix,  if  proper,  the  exact  difference  between  his  assets  and 
liabilities,  which  will  be  the  capital  with  which  to  begin  business. 

Merchants  shall,  moreover,  make  annually  and  enter  in  the  same 
book  the  general  balances  of  their  transactions,  with  the  details  men- 
tioned in  this  article,  and  in  accordance  with  the  entries  in  the  day- 
book, without  any  reservation  or  omission  whatsoever,  over  their  sig- 
nature and  under  their  liability. 

Art.  38.  The  first  entrjr  in  the  daybook  shall  consist  of  the  result  of 
the  inventory  treated  of  in  the  foregoing  article,  divided  into  one  or 
several  consecutive  accounts,  according  to  the  system  of  bookkeeping 
adopted. 

Tnere  shall  thereafter  follow,  day  by  day,  all  their  transactions, 
each  entry  stating  the  credit  and  debit  of  the  respective  accounts. 

When  the  transactions  are  numerous,  no  matter  of  what  importance 
they  may  be,  or  when  they  took  place  outside  of  the  domicile,  those 
referring  to  each  account  which  have  taken  place  on  one  day  may  be 
included  in  the  same  entry,  but  observing  in  the  statement  of  the 
same,  when  they  are  detailed,  the  same  order  in  which  they  occurred. 

There  shall  be  entered  in  the  same  manner,  on  the  date  on  which 
they  are  taken  from  deposit,  the  amounts  which  the  merchant  uses  for 
his  domestic  expenses,  which  shall  be  placed  in  a  special  account  to  be 
opened  in  the  ledger  for  this  purpose. 

See  No.  1  of  article  888  of  this  code. 
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Abt.  39.  The  accounts  referring  to  each  object  or  person  in  particu- 
lar shall,  moreover,  be  opened  with  a  credit  and  debit  in  the  ledger, 
and  the  entries  referring  to  these  accounts  in  the  daybook  shall  be 
transferred  to  the  former  in  strict  order  of  dates. 
^  Abt.  40.  In  the  book  of  minutes  which  shall  be  kept  by  each  asso- 
ciation there  shall  be  entered  verbatim  all  resolutions  adopted  at  their 
meetings  or  at  those  of  their  managers,  stating  the  date  of  each  one, 
the  persons  who  were  present  at  the  same,  the  votes  cast,  and  anything 
else  which  will  aid  in  arriving  at  an  exact  knowledge  of  what  was 
decided,  being  authenticated  with  the  signatures  of  the  managers, 
directors,  or  administrators  who  are  in  charge  of  the  management  of 
the  association  or  by  the  persons  fixed  in  the  by-laws  or  the  regula- 
tions which  govern  the  latter.. 

Art.  41.  All  letters  which  a  merchant  mav  write  regarding  his 
business  and  the  telegrams  he  may  send  shall  be  transferred  to  the 
copying  book,  either  by  hand  or  through  any  mechanical  means,  com- 
pletely and  consecutively,  by  order  of  dates,  including  the  subscribing 
clause  and  signature. 

Abt.  42.  Merchants  shall  carefully  keep  in  bundles  and  in  proper 
order  the  letters  and  telegraphic  messages  relating  to  their  transac- 
tions which  they  may  receive. 

See  article  49,  which  completes  the  prescriptions  of  the  one  we  annotate. 

Abt.  43.  Merchants,  besides  complying  with  and  fulfilling  the  con- 
ditions and  formalities  prescribed  in  this  title,  must  keep  their  books 
in  a  clear  manner  in  order  of  dates,  without  intervals,  interlineations, 
erasures,  or  blots,  and  without  showing  traces  of  having  been  altered 
by  substituting  or  tearing  out  folios,  or  in  any  other  manner  what- 
soever. 

The  supreme  court,  in  an  opinion  of  November  22,  1809,  established  that  en- 
tries made  in  books  have  no  value  whatsoever  in  suits  in  favor  of  the  merchant 
who  presents  them,  when  they  appear  to  contain  erasures  or  corrections  in  their 
Important  part. 

Abt.  44.  Merchants  shall  correct  the  errors  or  omissions  which  may 
occur  in  making  entries  in  the  books  immediately  thereafter,  as  soon 
as  they  notice  them,  clearly  explaining  in  what  they  consisted  and 
writing  the  phrase  as  it  should  have  appeared. 

Should  some  time  have  elapsed  since  the  error  was  committed  or 
since  the  occurrence  of  the  omission,  they  shall  make  the  proper  entry 
of  correction,  adding  at  the  margin  of  the  incorrect  entry  a  memo- 
randum calling  attention  to  the  correction. 

Abt.  45.  No  official  inquiry  can  be  instituted  by  judges  or  courts, 
nor  any  authority,  in  order  to  ascertain  if  merchants  keep  their  books 
in  accordance  with  the  provisions  of  this  code,  nor  any  general  in- 
vestigation or  examination  of  the  bookkeeping  in  the  offices  or  count- 
inghouses  of  merchants. 

Although  articles  45  and  46  of  the  code  of  commerce  establish,  as  a  general 
rule,  that  neither  officially  by  a  judge  or  superior  court  nor  any  authority  what- 
soever can  an  inquiry  be  instituted  to  ascertain  if  merchants  keep  their  books 
In  accordance  with  the  prescriptions  of  this  code,  nor  that  any  investigation  or 
general  examinaion  of  the  bookkeeping  in  the  offices  or  countlnghouses  of  the 
same  can  be  made,  nor  that  there  can  be  decreed,  at  the  Instance  of  a  party,  the 
communication,  delivery,  or  general  inspection  of  the  books,  article  47  of  this 
code  is  an  exception  to  this  rule,  as  it  establishes  that  the  exhibition  of  the 
books  and  documents  of  merchants  may  be  decreed  at  the  instance  of  a  person, 
or  officially,  when  the  person  to  whom  they  belong  has  any  interest  or  liability 
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in  the  matter  in  which  the  exhibition  is  desired,  a  legal  precept  which  is  in 
harmony  with  article  605  of  the  law  of  civil  procedure,  in  accord  with  article  51 
and  52  of  the  old  code  of  commerce,  which  corresponds  to  the  said  article  47  of 
the  code  in  force,  and  which  can  not  be  considered  as  violated  In  this  case. 
(Opinion  of  March  30,  1894.    Oaceta  of  September  18.) 

Akt.  46.  Neither  can  the  general  communication,  delivery,  or  in- 
spection of  the  books,  correspondence,  and  other  documents  of  mer- 
chants be  decreed  at  the  instance  of  a  party,  except  in  cases  of  liqui- 
dation, universal  heirship,  or  bankruptcy.0 

Art.  47.  With  the  exception  of  the  cases  mentioned  in  the  foregoing 
article,  the  exhibition  of  the  books  and  documents  of  merchants  can 
only  be  decreed,  at  the  instance  of  a  party,  or  officially,  when  the  per- 
son requesting  it  has  any  interest  or  liability  in  the  question  in  which 
the  exhibition  is  to  take  place. 

The  inspection  shall  be  made  in  the  countinghouse  of  the  mer- 
chant, in  his  presence,  or  in  that  of  the  person  he  may  delegate,  and 
shall  be  limited  exclusively  to  the  points  which  relate  to  the  matter 
in  question,  said  points  being  the  only  ones  which  may  be  verified. 

This  article  is  in  harmony  with  article  605  of  the  law  of  civil  procedure  for 
the  Peninsula,  604  of  that  for  Cuba  and  Porto  Rico,  and  588  of  that  for  the 
Philippines. 

The  exhibition  as  evidence,  which  is  established  by  the  article  re  annotate, 
makes  the  refusal  of  a  merchant  to  exhibit  his  books  ordered  by  a  judicial  man- 
date an  act  of  contempt  of  court,  and  this  code  not  containing  any  penalty  for 
such  cases  of  contempt,  there  must  be  applied  thereto  the  punishment  pre- 
scribed by  the  penal  code  for  said  offense.  (Opinion  of  the  supreme  court  of 
February  6,  1880.    Oaceta  of  May  8.) 

A  commercial  association  not  being  found  in  any  of  the  cases  specified  in  the 
article  we  explain,  the  opinion  which  exempts  the  same  from  a  suit  instituted 
in  order  that  it  be  required  to  exhibit  its  books  is  correctly  applied  by  this 
article  and  does  not  violate  article  603  of  the  law  of  civil  procedure  of  the 
Peninsula  (602  of  that  for  Cuba  and  Porto  Rico,  and  586  of  that  for  the 
Philippines)  because,  although  it  establishes  that  persons  who  litigate  shall  not 
be  required  to  exhibit  private  documents  of  their  exclusive  property,  with  the 
exception  of  the  right  of  the  person  who  requires  them,  of  which  he  may  make 
use  in  the  proper  suit,  said  article  does  not  exempt  from  the  unavoidable  obli- 
gation to  justify  the  right  with  which  the  exhibition  is  demanded,  and  should 
no  right  exist,  it  can  not  be  demanded.  (Opinion  of  September  26,  1893. 
Oaceta  of  December  3.) 

Art.  48.  In  order  to  graduate  the  weight  of  evidence  of  books  of 
merchants,  the  following  rules  shall  be  observed : 

1.  Books  of  merchants  shall  be  evidence  against  themselves,  no 
proof  to  the  contrary  being  admitted ;  but  the  opponent  can  not  ac- 
cept the  entries  which  are  favorable  to  him  and  reject  those  which 
prejudice  him ;  but,  having  admitted  this  means  of  evidence,  he  shall 
be  subject  to  the  results  which  they  may  conjointly  entail,  taking  into 
equal  consideration  all  the  entries  relating  to  the  matter  in  litigation. 

2.  If  the  entries  of  the  books  exhibited  by  two  merchants  should 
not  conform,  and  those  of  one  of  them  have  been  kept  with  all  the 
formalities  mentioned  in  this  title,  and  those  of  the  other  contain  any 
defects  or  lack  the  requisites  prescribed  by  this  code,  the  entries  of  the 
books  correctly  kept  shall  be  admitted  against  those  of  the  defective 
ones,  unless  the  contrary  is  demonstrated  by  means  of  other  proofe 
legally  admissible. 

a  See  in  the  respective  appendix  the  modification  suggested  for  this  article  in 
the  project  of  law  published  in  the  Oaceta  of  April  27,  1892. 
See  the  addition  to  the  preceding  article. 
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3.  If  one  of  the  merchants  should  not  present  his  books  or  should 
state  that  he  does  not  possess,  any,  those  of  his  adversary,  kept  with 
all  the  legal  formalities,  shall  be  evidence  against  him,  unless  it  is 
proven  that  the  lack  of  said  books  is  caused  by  force  majeure,  and 
always  reserving  the  evidence  against  the  entries  exhibited,  by  the 
other  means  legally  admissible  in  suits. 

4.  If  the  books  of  the  merchants  possess  all  the  legal  requirements 
and  are  contradictory,  the  judge  or  superior  court  shall  determine 
by  the  rest  of  the  evidence,  classifying  it  according  to  the  general 
legal  rules. 

The  supreme  court,  in  an  opinion  of  March  15,  1871,  declared  that  if  the 
books  of  one  party  only  are  kept  with  the  due  formalities,  they  are  full  proof 
against  the  other  party  if  he  does  not  keep  them  with  said  formalities. 

Art.  49.  Merchants  and  their  heirs  or  successors  shall  preserve  the 
books,  telegrams,  and  correspondence  of  their  business  in  general  for 
the  entire  period  which  the  latter  may  last,  and  until  five  years  after 
the  liquidation  of  all  their  commercial  transactions  and  business. 

Documents  which  specially  relate  to  certain  acts  or  transactions 
may  be  rendered  useless  or  destroyed  after  the  time  of  the  limitation 
of  the  actions  which  could  be  brought  by  virtue  thereof  has  elapsed, 
unless  some  question  referring  to  the  same  directly  or  indirectly  is 
pending,  in  which  case  they  must  be  kept  until  the  conclusion  thereof. 

Limitations  of  actions  are  treated  of  in  articles  942  to  954. 
The  provisions  of  book  4  of  the  civil  code  must  also  be  taken  into  considera- 
tion 

Title  IV. — General  Provisions  Belating  to  Commercial 

Contracts. 

Amp.  50.  Commercial  contracts  in  all  that  relates  to  their  requi- 
sites, modifications,  exceptions,  interpretations,  and  extinction,  and 
to  the  capacity  of  the  contractors,  shall  be  governed,  in  all  that  is  not 
expressly  established  in  this  code  or  in  special  laws,  by  the  general 
rules  of  common  law. 

The  supreme  court  declared  in  an  opinion  of  March  12,  1875,  that,  although 
commercial  contracts  are  governed  by  the  common  law  with  relation  to  the 
causes  which  annul  or  invalidate  the  same,  this  general  rule  is  limited  by  the 
modifications  and  restrictions  established  by  the  special  commercial  law;  and 
in  another  of  July  12,  1876,  that  although  commercial  transactions  must  be 
decided  by  the  special  commercial  legislation,  and  not  by  the  common  laws, 
there  Is  no  doubt,  also,  that  in  special  cases,  and  in  the  absence  of  a  specific 
provision,  there  may  and  must  be  applied  to  the  same  the  prescriptions  of  the 
common  law,  in  accordance  with  the  jurisprudence  established  by  the  said 
court 

Apr.  51.  Commercial  contracts  shall  be  valid  and  serve  as  the  basis 
of  an  obligation  and  cause  of  action  in  suits,  whatever  may  be  the 
form  or  in  whatever  foreign  language  they  are  executed,  the  class  to 
which  they  correspond,  and  the  amount  involved,  provided  their  ex- 
istence is  proven  by  some  of  the  means  established  by  the  civil  law. 
However,  the  declaration  of  witnesses  shall  not  in  itself  be  sufficient 
to  prove  the  existence  of  a  contract  the  consideration  of  which  ex- 
ceeds 1,500  pesetas  if  no  other  evidence  is  adduced. 

Telegraphic  correspondence  shall  only  be  the  basis  of  an  obliga- 
tion between  contracting  parties  who  have  previously  admitted  this 
medium  in  a  written  contract,  and  provided  the  telegrams  fulfill  the 
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conventional  conditions  or  tokens  which  may  have  been  previously 
fixed  by  the  contracting  parties  if  they  agreed  thereto. 

The  article  which  we  annotate  treats  only  of  witness  evidence  In  order  to 
restrain  its  natural  effects  in  case  it  is  made  use  of  to  prove  the  existence  of 
commercial  contracts,  the  consideration  of  which  exceeds  1,500  pesetas,  but  it 
does  not  establish  any  special  standard  by  which  to  estimate  the  probatory 
value  of  the  declarations  of  witnesses  in  suits,  but  rather  refers  in  this  mat- 
ter to  the  common  law,  in  declaring  that  evidence  of  commercial  contracts  is 
to  be  governed  by  the  provisions  of  the  same,  no  matter  what  may  be  their 
form,  kind,  and  consideration ;  and  this  being  the  case,  it  is  evident  that  when 
such  means  of  evidence  is  utilized,  alone  or  in  conjunction  with  any  other,  its 
value  must  be  appraised  in  accordance  with  the  prescriptions  of  article  659  of 
the  law  of  civil  procedure.  (Opinion  of  November  12,  1892.  Gaceta  of  Decem- 
ber 27.) 

The  means  of  evidence  established  by  law  and  to  which  the  article  we  anno- 
tate refers  are  those  fixed  by  article  578  of  the  law  of  civil  procedure  for  the 
Peninsula,  577  of  that  for  Cuba  and  Porto  Rico,  and  561  of  that  for  the  Philip- 
pines, which  are — 

(1)  Admission  in  a  suit;  (2)  public  and  solemn  instruments;  (3)  private  doc- 
uments and  correspondence;  (4)  the  books  of  merchants  which  are  kept  with 
the  formalities  of  this  code ;  (5)  reports  of  experts ;  (6)  judicial  investigations; 
(7)  witnesses. 

See  also  articles  1214  et  seq.  of  the  civil  code. 

Art.  52.  There  shall  be  excepted  from  the  provisions  of  the  forego- 
ing article: 

1.  Contracts  which,  in  accordance  with  this  code  or  special  laws, 
must  be  made  by  an  instrument  or  require  methods  or  necessary 
formalities  for  their  validity. 

2.  Contracts  executed  in  a  foreign  country  in  which  the  law  re- 
quires certain  instruments,  methods,  or  formalities  for  their  validity, 
although  not  required  by  the  Spanish  law. 

In  either  case  contracts  which  do  not  fulfill  the  requisites  respec- 
tively demanded  shall  not  be  the  basis  for  any  obligation  or  cause  of 
action  in  suits. 

Commercial  contracts  for  land  transportation  can  not  be  considered  as  in- 
cluded in  any  of  the  cases  prescribed  by  the  article  we  annotate.  (Opinion  of 
the  supreme  court  of  September  28,  1889.    Gaceta  of  November  12.) 

See  articles  9  et  seq.  of  the  civil  code  with  regard  to  contracts  executed  In 
foreign  countries. 

Art.  53.  Illicit  agreements  can  not  be  the  basis  for  any  obligation 
or  cause  of  action,  notwithstanding  that  they  involve  commercial 
transactions. 

An  agreement  shall  be  illicit  when  it  Is  in  conflict  with  law  and  good  morals. 

Art.  54.  Contracts  executed  through  correspondence  shall  be  com- 
pleted from  the  time  an  answer  is  made  accepting  the  proposition  or 
the  conditions  by  which  the  latter  may  be  modified. 

Art.  55.  Contracts  in  which  an  agent  or  broker  mediates  shall  be 
completed  when  the  contracting  parties  shall  have  agreed  to  their 
clauses. 

The  supreme  court  of  justice,  in  an  opinion  of  May  10,  1884,  establishes  as  a 
precedent :  That  it  is  not  legal  for  the  person  who,  without  objection,  authorized 
with  his  signature  an  agreement  in  which  a  licensed  broker  mediated,  to  take 
refuge  in  a  supposed  error,  not  corrected  at  the  proper  time,  which  affects  the 
action  of  the  contract  and  which  was  committed  by  the  former  in  drafting  the 
instrument  containing  said  contract  to  counteract  the  force  of  the  same  and  to 
oppose  the  protest  of  annulment  presented  by  the  opposite  party. 
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Art.  56.  In  a  commercial  contract  containing  an  indemnification 
clause  against  the  person  who  does  not  comply  therewith,  the  party 
prejudiced  may  take  legal  steps  to  demand  the  fulfillment  of  the  con- 
tract or  the  indemnification  stipulated ;  but  in  utilizing  one  of  these 
two  actions  the  other  one  shall  be  annulled  unless  there  is  an  agree- 
ment to  the  contrary. 

Art.  57.  Commercial  contracts  shall  be  executed  and  complied  with 
in  good  faith  according  to  the  terms  in  which  they  were  made  and 
drafted,  without  evading  the  honest,  proper,  and  usual  signification 
of  written  or  spoken  words  with  arbitrary  interpretations,  nor  limit- 
ing the  effects  which  are  naturally  derived  from  the  manner  in  which 
the  contractors  may  have  explained  their  wishes  and  contracted  their 
obligations. 

Commercial  contracts  must  be  fulfilled  in  accordance  with  the  proper  and 
genuine  signification  of  their  words  and  the  manifest  intention  of  the  contract- 
ing parties.     (Opinion  of  July  18,  1867.) 

What  has  been  stipulated  and  agreed  upon  is  the  supreme  law  of  contracts 
and  for  their  interpretation  and  honest  understanding  when  any  doubt  arises 
regarding  the  same,  besides  considering  the  words  in  their  strict  acceptance, 
their  spirit  must  be  considered,  deducing  the  real  intention  of  the  contracting 
parties  by  the  statement  of  the  clauses  which  they  contain,  that  they  have  been 
agreed  upon  by  the  very  acts  of  the  persons  subsequent  to  the  contract,  when 
they  relate  to  what  is  in  dispute.  (Opinions  of  March  28,  1867,  November  16, 
1870,  February  23,  1871,  and  November  9,  1887.) 

When  the  clauses  of  a  contract  are  clear  and  explicit,  there  is  no  necessity 
to  have  recourse  to  the  rules  for  interpretation.  (Opinions  of  April  11,  June  19, 
1865,  and  March  1,  1862.) 

When  it  is  not  possible  to  deduce  the  intention  of  the  contracting  parties, 
the  obscure  clauses  must  be  interpreted  against  the  persons  who  expressed 
them.     (Opinion  of  December  28,  1864.) 

Art.  58.  Should  there  appear  any  difference  between  the  copies  of 
a  contract  presented  by  the  contracting  parties  and  an  agent  or  oroker 
mediated  in  the  execution  thereof,  what  appears  in  the  books  of  the 
latter  shall  be  accepted  as  conclusive,  provided  they  are  kept  in 
accordance  with  law. 

Art.  59.  Should  any  doubts  arise  which  can  not  be  decided  in 
accordance  with  the  provisions  of  article  2  of  this  code,  the  question 
shall  be  decided  in  favor  of  the  debtor. 

Art.  60.  In  all  computations  of  days,  months,  and  years,  there  shall 
be  understood:  A  day  shall  comprise  twenty-four  hours;  the  months 
according  to  the  manner  they  are  designated  in  the  Gregorian  calen- 
dar, and  a  year  shall  embrace  three  hundred  and  sixty-five  days. 

Bills  of  exchange,  promissory  notes,  and  loans  are  excepted,  with 
relation  to  which  the  special  provisions  established  by  this  code  shall 
be  observed. 

8ee  articles  62  and  453  et  seq.  of  this  code. 

Art.  61.  Days  of  grace,  courtesy,  and  others,  which  under  any 
appellation  whatsoever  defer  the  fulfillment  of  commercial  obliga- 
tions, shall  not  be  recognized,  but  only  those  which  the  parties  may 
have  previously  fixed  in  the  contract,  or  which  are  founded  on  a 
definite  provision  of  law. 

See  article  942  of  this  code. 

Art.  62.  Obligations  which  do  not  have  a  limit  previously  fixed  by 
the  parties,  or  by  the  provisions  of  this  code,  shall  be  demandable  ten 
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days  after  having  been  contracted,  if  they  can  only  be  the  basis  for  an 
ordinary  action,  and  on  the  next  day  if  an  execution  lies. 

Articles  1428  of  the  law  of  civil  procedure  for  the  Peninsula,  1427  of  that  for 
Cuba  and  Puerto  Rico,  and  1411  of  that  for  the  Philippines*  declare  the  deeds  In 
which  executions  lie. 

Abt.  63.  The  effects  of  tardiness  in  the  compliance  with  commercial 
obligations  shall  begin: 

1.  In  contracts  in  which  a  day  is  fixed  for  their  compliance  by  the 
will  of  the  parties  or  by  law,  on  the  day  following  the  one  they 
fall  due. 

2.  In  contracts  in  which  no  such  day  is  fixed,  from  the  day  oat 
which  the  creditor  legally  summons  the  debtor  or  makes  known  to 
him  the  declaration  of  loss  and  damage  made  against  him  before  a 
justice,  notary,  or  other  public  official  authorized  to  admit  the  same. 

According  to  a  declaration  made  by  the  supreme  court  in  an  opinion  of  Sep- 
tember 15, 1871,  a  creditor  can  not  be  declared  tardy  who  was  not  cited  for  the 
board  of  investigation  of  credits,  although  he  shall  not  be  prejudiced  if  his  name 
is  not  included  in  the  list  of  debts. 

Title  V. — Places  and  Buildings  fob  Commercial  Transactions. 

Section  First. — Commercial  exchanges.* 

Abt.  64.  Legally  authorized  public  establishments  in  which  mer- 
chants and  licensed  intermediary  agents  usually  assemble  to  agree 
upon  or  carry  out  the  commercial  transactions  mentioned  in  this  sec- 
tion shall  be  called  commercial  exchanges. 

Art.  65.  The  government  may  establish  or  authorize  the  creation 
of  commercial  exchanges  wherever  it  may  deem  it  convenient. 

Associations  established  in  accordance  with  this  code  may  also 
create  them,  provided  the  faculty  of  doing  so  is  one  of  their  ends. 

Notwithstanding  this,  in  order  that  the  quotations  of  transactions 
effected  and  published  in  this  kind  of  exchanges  may  have  an  official 
character,  it  shall  be  necessary  for  the  Government  to  authorize  said 
transactions  before  being  the  subject  of  the  public  traffic,  shown  by 
the  quotation. 

The  Government  may  grant  said  authorization,  after  procuring  the 
information  which  it  may  consider  necessary  regarding  its  public 
convenience. 

See  the  note  to  the  second  section  of  this  title,  and  articles  1,  2,  3,  and  4  of 
the  exchange  regulations  cited  in  the  note  to  the  heading  of  this  title. 
Consult,  also,  article  SI  of  this  code. 

Art.  66.  Existing  commercial  exchanges,  as  well  as  those  newly 
created,  shall  be  governed  by  the  prescriptions  of  this  code. 

Art.  67.  The  following  shall  be  the  subject  of  transactions  on  ex- 
change : 

1.  rublic  bonds  and  securities. 

2.  Industrial  and  commercial  securities  issued  by  private  parties  or 
associations  or  enterprises  legally  constituted. 

°  The  first  chapter  of  the  provisional  regulations  for  the  organization  and  gov- 
ernment of  commercial  exchanges  of  December  31, 1885,  is  a  complement  to  this 
section. 
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8.  Bills  of  exchange,  drafts,  promissory  notes,  and  any  other  com- 
mercial paper. 

4.  The  sale  of  precious  metals,  in  ooin  or  bullion. 

5.  Merchandise  of  all  kinds  and  warehouse  receipts. 

&  The  insurance  of  commercial  effects  against  land  or  marine  risks. 

7.  Transportation  and  freightage,  bills  of  lading,  and  freight 

8.  Any  other  transactions  similar  to  those  mentioned  in  the  fore* 
going  numbers,  provided  they  are  lawful. 

The  bonds  and  securities  referred  to  in  numbers  1  and  2  of  this 
article  shall  only  be  included  in  the  official  quotations  when  their 
negotiation  is  authorized,  in  accordance  with  article  65,  in  the  ex- 
changes of  private  constitution,  or  which  are  declared  negotiable  on 
the  exchanges  officially  established. 

The  law  of  exchanges,  however,  does  not  oppose  that  the  interest  of  public 
instruments  be  negotiated  outside  of  the  establishment,  in  accordance  with  the 
general  prescriptions  of  law.    (Opinion  of  July  12,  1886.) 

See  article  28  and  number  2  of  article  48  of  the  exchange  regulations. 

Abt.  68.  In  order  to  include  them  in  the  official  Quotations  treated 
of  in  the  foregoing  article,  under  the  appellation  oi  public  securities 
shall  be  understood : 

1.  Those  which  by  means  of  an  issue  represent  credits  against  the 
State,  provinces,  or  municipalities,  and  are  legally  recognized  as  nego- 
tiable on  exchange. 

2.  Those  issued  by  foreign  nations,  if  their  negotiation  has  been 
duly  authorized  by  the  government  after  a  report  of  the  board  of 
directors  of  the  association  of  money  brokers. 

(8ee  articles  28  to  86  of  the  exchange  regulations  now  in  force.) 

Abt.  69.  There  may  also  be  included  in  the  official  quotations,  as  a 
matter  of  traffic  on  exchange,  instruments  of  credit  payable  to  bearer 
issued  by  national  establishments,  companies,  or  enterprises  in  accord- 
ance with  law  and  the  statutes  of  the  same,  provided  that  the  resolu- 
tion for  their  issue,  with  all  the  other  requisites  enumerated  in  article 
21,  are  duly  recorded  in  the  commercial  registry,  as  well  as  in  those  of 
property,  when,  on  account  of  their  nature,  this  should  be  done,  and 
provided  that  these  details  have  been  previously  reported  to  the  board 
of  directors  of  the  association  of  money  brokers. 

Abt.  70.  In  order  to  include  in  the  official  quotations  as  a  matter  of 
traffic  on  exchange,  credit  instruments  payable  to  bearer  of  foreign 
enterprises  established  in  accordance  with  the  laws  of  the  State  in 
which  said  enterprises  are  situated,  the  previous  authorization  of  the 
board  of  directors  of  the  association  of  money  brokers  shall  be  neces- 
sary, after  it  has  been  proved  that  the  issue  has  been  made  in  accord- 
ance with  law  and  with  the  statutes  of  the  company  which  issues  the 
same,  and  that  all  the  requisites  prescribed  in  the  said  provisions  have 
been  complied  with,  ana  provided  there  exist  no  reasons  of  public 
interest  wnich  may  make  tnem  objectionable. 

Art.  71.  Instruments  or  securities  issued  by  private  parties  can  not 
be  included  in  the  official  quotations  without  the  authority  of  the 
board  of  directors  of  the  association  of  money  brokers,  which  shall 
always  be  granted  when  they  are  mortgage  bonds  or  are  sufficiently 
guaranteed  in  their  judgment  and  under  their  liability. 

This  article  regulates,  so  to  say,  the  prescriptions  of  number  2  of  article  67 
of  the  present  code. 
See  articles  28,  29,  31  et  seq.  of  the  exchange  regulations. 
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Abt.  72.  The  following  can  not  be  included  in  the  official  quota- 
tions : 

1.  Instruments  or  securities  issued  by  companies  or  copartnerships 
not  recorded  in  the  commercial  registry. 

2.  Instruments  or  securities  issued  by  associations  which,  although 
recorded  in  the  commercial  registry,  have  not  made  the  issue  in  ac- 
cordance with  this  code  or  with  special  laws. 

Art.  73.  The  regulations  shall  fix  the  days  and  hours  on  which  the 
meetings  of  the  exchanges  established  by  the  Government  or  by 
private  parties  are  to  be  held,  after  they  have  acquired  an  official 
character,  and  all  that  relates  to  their  local  government  and  police, 
which  shall  in  each  one  of  them  be  in  charge  of  the  board  of  directors 
of  the  association  of  money  brokers.  The  Government  shall  fix  the 
schedule  of  the  fees  of  the  brokers. 

Articles  23  et  seq.  of  the  exchange  regulations  treat  of  the  meetings  of  ex- 
changes, and  articles  68  to  71  of  the  fees  of  commercial  agents. 

Second  Section. — Transactions  on  exchange.* 

Art.  74.  Every  person,  be  he  a  merchant  or  not,  may  make  contracts 
relating  to  public  instruments,  or  industrial  or  commercial  securities, 
without  the  intervention  of  a  licensed  money  broker;  but  said  con- 
tracts shall  have  no  more  value  than  arises  from  their  form  and 
which  is  granted  them  by  the  common  law. 

The  memoranda  of  sales  issued  in  exchange  transactions,  for  cash  as  well  as 
on  time,  in  accordance  with  the  prescriptions  of  this  article,  which  take  place 
without  the  intervention  of  an  agent  or  broker,  must  be  issued  with  a  stamp 
of  twenty  pesetas,  no  matter  what  may  be  the  value  of  the  paper  transferred. 
(Article  24  of  the  stamp  law  of  September  15,  1892.) 

•According  to  the  doctrine  established  by  the  supreme  court,  in  an  opinion 
cf  November  22,  1SS1,  instruments  payable  to  bearer  issued  by  the  state,  cor- 
porations or  companies  authorized  therefor,  are  not  subject  to  restitution, 
provided  that,  with  the  legal  formalities,  they  have  been  negotiated  on  exchange 
where  there  is  one,  and  where  there  is  none  that  a  notary  public  or  money 
broker  took  part  in  the  transaction;  which  demonstrates  that  the  provision  to 
the  effect  that  said  documents  must  be  negotiated  on  exchange,  so  that  they  can 
not  be  recovered,  does  not  signify  that  the  transactions  must  take  place  in  the 
building  of  the  exchange,  but  that  they  shall  take  pi  nee  through  the  agent  or 
public  official  determined  by  law,  and  with  the  other  legal  facilities  which  are 
to  guarantee  the  same  and  give  them  the  formality  and  character  of  exchange 
transactions. 

The  said  court  stated  on  the  same  question,  in  an  opinion  of  February  24, 
1872,  that  the  object  of  the  exchange  law  of  February  8,  1854,  was  to  facilitate 
and  guarantee  transactions  made  on  exchange,  but  that  it  does  not  oppose  in 
any  manner  whatsoever  that  holders  of  public  documents  negotiate  the  same 
outside  of  said  establishment,  and  in  the  manner  they  may  consider  convenient, 
as  is  stated  in  its  article  9;  and  another  of  March  21,  1862,  establishes:  That 
the  royal  decree  of  February  8,  1854,  referring  to  exchange  transactions,  can  not 
be  applied  to  regulate  the  contracts  executed  in  a  place  where  no  exchange  has 
been  established;  but  by  article  9  of  the  same,  and  by  the  common  laws,  sale 
and  resale  contracts  on  time  may  be  executed  and  be  valid,  although  said  royal 
decree  be  not  applicable  to  them,  and  which  can  not  even  be  considered  as 
violated  by  the  same.  This  doctrine  was  confirmed  by  another  opinion  of  June 
12,  1886. 

With  regard  to  the  stamp  tax  to  which  the  exchange  policies  in  general  are 
subject,  see  articles  21  to  24  of  the  law  in  force  on  said  tax  of  September  15, 
1892.     (Qcceta  of  October  1.) 
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Art.  75.  Transactions  which  take  place  on  exchange  shall  be  com- 
plied with  under  the  conditions  and  in  the  manner  and  form  agreed 
upon  by  the  contracting  parties,  and  can  be  either  for  cash  or  on  time, 
definite  or  optional,  with  or  without  brokerage,  stating  at  the  time  of 
announcing  the  same  the  conditions  which  may  have  oeen  stipulated 
in  each  transaction. 

All  these  transactions  may  be  binding  and  the  basis  of  actions  be- 
fore courts. 

With  regard  to  the  jurisprudence  on  this  question,  the  opinion  of  February  7, 
1885,  is  noteworthy,  which  states :  That  transactions  on  exchange  having  taken 
place  through  an  agent,  without  the  formalities  which  are  necessary  for  those 
called  for  cash,  the  transaction  loses  the  character  of  an  exchange  transaction 
for  cash,  and  is  converted  into  a  private  debt ;  and  also  the  doctrine  laid!  down 
by  the  supreme  court  in  several  opinions  to  the  effect  that  transactions  on  time 
relating  to  the  sale  and  resale  of  public  instruments  require  as  an  indispensable 
condition  in  order  to  be  binding,  that  they  be  made  through  agents,  that  the 
deeds  which  are  the  object  of  the  transaction  are  in  the  possession  of  the 
vendor,  that  they  are  published  on  exchange  and  viseed  by  the  board  of  direct- 
ors, without  which  requisites  they  shall  be  considered  fraudulent  and  punish- 
able,   (Opinion  of  October  16,  1889.) 

Exchange  transactions  involving  the  allowance  of  differences  are  prohibited 
by  law  and  can  not  be  the  basis  for  any  sound  legal  action.  (Opinions  of  May 
16,  1888,  and  February  22,  1889.) 

Transactions  on  time  relating  to  the  Bale  and  resale  of  public  instruments 
require  as  an  indispensable  condition  in  order  to  be  binding  that  they  take  place 
through  agents;  that  the  papers  which  are  the  subject  of  the  contract  are  in 
possession  of  the  vendor,  and  that  they  be  published  on  exchange  and  viseed  by 
their  board  of  directors,  without  which  requisites  they  shall  be  considered 
fraudulent  and  punishable.     (Opinion  of  October  16,  1889.) 

Art.  76.  Transactions  for  cash  made  on  exchange  must  be  consum- 
mated on  the  same  day  of  their  execution,  or  at  the  utmost,  in  the 
time  intervening  until  the  next  meeting  of  the  exchangee. 

Hie  seller  shall  be  under  the  obligation  to  deliver,  without  further 
delay,  the  instruments  or  securities  sold  and  the  purchaser  to  receive 
them,  satisfying  their  price  immediately. 

Transactions  on  time  and  conditional  ones  shall  be  consummated  in 
the  same  manner  at  the  time  agreed  upon. 

Abt.  77.  If  the  transactions  take  place  through  a  licensed  money 
broker,  the  latter  being  silent  regarding  the  name  of  the  principal,  or 
between  agents  with  the  same  conditions,  and  the  licensed  agent, 
vendor,  or  purchaser  delays  the  fulfillment  of  the  agreement,  the  per- 
son prejudiced  by  the  delay  may  choose  in  the  exchange  itself  between 
abandoning  the  contract,  denouncing  it  to  the  board  of  directors,  or 
demanding  the  compliance  of  the  same. 

In  the  latter  case  it  shall  be  consummated  through  one  of  the  mem- 
bers of  the  board  of  directors  by  purchasing  or  selling  the  public  in- 
struments agreed  upon  for  account  and  risk  of  the  tardy  agent,  with- 
out prejudice  to  the  suit  of  the  latter  against  the  principal. 

The  board  of  directors  shall  order  the  realization  of  that  part  of  the 
bond  of  the  tardy  agent  necessary  to  immediately  satisfy  these  differ- 
ences. 

In  transactions  involving  industrial  and  commercial  instruments, 
metals,  or  merchandise,  the  person  who  delays  or  refuses  to  consum- 
mate a  contract  shall  be  compelled  to  comply  therewith  by  means  of 
the  actions  which  may  be  proper  according  to  the  prescriptions  of  this 
code. 

See  articles  43  and  63  of  the  exchange  regulations. 
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Art.  78.  Whenever  any  transaction  which  can  be  quoted  has  been 
agreed  upon,  the  money  broker  who  may  have  taken  part  therein  shall 
make  a  signed  memorandum  thereof,  delivering  it  immediately  to  the 
announcer,  who,  after  reading  it  aloud,  shall  transmit  it  to  the  board 
of  directors. 

See  article  167  of  the  regulations  for  property  rights. 

Art.  79.  The  transactions  which '  take  place  through  a  licensed 
broker,  involving  bonds  or  public  instruments,  shall  be  announced 
aloud  immediately  upon  being  agreed  upon,  without  prejudice  to 
transmitting  the  proper  memorandum  to  the  board  of  directors. 

Other  contracts  shall  be  made  known  m  the  quotation  bulletin, 
stating  the  maximum  and  minimum  price  of  the  purchases  of  mer- 
chandise, transportation  and  freightage,  the  rate  of  discount,  and 
that  of  the  exchanges  for  drafts  and  loans. 

See  article  38  of  the  commercial  exchange  regulations  of  December  31,  1885. 

Abt.  80.  The  boards  of  directors  shall  meet  after  the  exchange 
hours,  and  in  view  of  the  negotiations  of  public  instruments  which 
result  from  the  memoranda  delivered  by  the  licensed  brokers,  and 
with  the  notice  of  the  sales  and  other  operations  in  which  the  same 
took  part,  it  shall  prepare  the  list  ot  quotations,  transmitting  a 
certified  copy  thereof  to  the  commercial  registry. 

See  articles  48,  49,  and  50  of  the  exchange  regulations,  and  31  of  this  code, 
and  16  et  seo,  of  the  commercial  registry  regulations. 

8j#took  Thjbd. — Other  pit&Mo  ftfocas  for  tranwctUm*-~Fairs,  markets*  and 

shops. 

Art.  81.  The  Government,  as  well  as  commercial  associations 
which  fulfill  the  conditions  mentioned  in  article  65  of  this  code,  may 
establish  exchanges  or  commercial  agencies. 

AjtT.  82.  The  competent  authority  shall  announce  the  place  and 
time  of  holding  fairs  and  the  police  regulations  which  are  to  be 
observed  in  the  same. 

According  to  numbers  1  and  2  of  article  72  of  the  municipal  law  in  force  la 
the  Peninsula,  the  details  referred  to  in  the  present  article  are  of  the  exclusive 
jurisdiction  of  the  town  councils,  and  the  general  government  can  only  inters 
fere  when  fears  are  entertained  that  the  decisions  which  may  be  adopted  may 
cauee  some  disturbance  of  public  order.     (Decision  of  July  8,  1878.) 

Art.  83.  Sale  and  resale  contracts  executed  at  fairs  may  be  for 
cash  or  on  time;  the  former  must  be  complied  with  on  the  same  day 
of  their  execution,  or,  at  the  utmost,  within  the  following  twenty- 
four  hours. 

After  this  time  has  elapsed  without  either  of  the  contracting 
parties  having  demanded  its  compliance,  they  shall  be  considered 
null,  and  the  deposits  or  earnest  money  which  may  have  been  deliv- 
ered shall  be  forfeited  to  the  person  who  received  the  same. 

Art.  84.  Questions  which  may  arise  at  fairs  regarding  contracts 
executed  at  the  same  shall  be  decided  in  an  oral  trialby  the  municipal 
judge  of  the  town  in  which  the  fair  is  held,  in  accordance  with  the 
prescriptions  of  this  code,  provided  the  value  of  the  article  in  litiga- 
tion does  not  exceed  1,500  pesetas. 

Should  there  be  more  than  one  Municipal  judge,  the  one  selected  by 
the  plaintiff  shall  be  the  one  of  competent  jurisdiction. 
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With  regard  to  the  fees  which  may  be  collected  by  Judges  with  relation  to 
their  intervention  in  the  questions  referred  to  in  the  present  article,  the  royal 
order  of  December  29,  1885,  provided  that  the  provisions  of  article  19  and  20  of 
ttie  judicial  tariffs  in  force  be  observed,  which  fix  2  pesetas  as  fees  for  all 
decisions,  acts,  and  work  in  an  oral  trial,  Including  the  judgment,  provided  it 
does  not  exceed  one  hour,  and  2  more  pesetas  for  every  hour  in  addition,  the 
same  amount  being  paid  when  the  defendant  having  been  cited,  the  trial  is  not 
held  on  account  of  the  nonappearance  of  the  plaintiff  or  of  both. 

Art.  85.  The  purchase  of  merchandise  from  warehouses  or  shops 
open  to  the  public  shall  cause  the  forfeiture  of  the  right  in  favor  of 
the  purchaser  with  regard  to  the  merchandise  acquired,  reserving  in 
a  proper  case  the  rights  of  the  owner  of  the  merchandise  sola  to 
institute  the  civil  or  criminal  actions  which  may  be  proper  against 
the  person  who  sold  the  same  without  having  a  right  to  do  so. 

For  the  purposes  of  this  forfeiture,  as  warehouses  or  shops  open  to 
the  public  shall  be  considered: 

1.  Those  which  may  be  established  by  recorded  merchants. 

2.  Those  established  by  merchants  who  are  not  recorded,  provided 
the  warehouses  or  shops  remain  open  to  the  public  for  a  period  of  eight 
consecutive  days  or  that  they  have  been  announced  by  means  of  signs, 
cards,  or  posters  in  the  places  themselves,  or  through  circulars  distrib- 
uted to  the  public  or  inserted  in  the  newspapers  of  the  locality. 

Abt.  86.  The  money  in  which  the  payment  of  merchandise  bought 
for  cash  is  effected,  in  shops  or  public  establishments,  shall  not  be 
recoverable. 

Art.  87.  Purchases  and  sales  which  take  place  in  establishments 
shall  always  be  presumed  as  made  for  cash  unless  there  is  proof  to  the 
contrary. 

Title  VI. — Commercial  Agents  and  their  Respective  Obligations. 

Section  First. — General  provtoiotm  common  to  oommereUU  agents. 

Art.  88.  The  following  shall  be  subject  to  the  commercial  laws  as 
commercial  agents: 
Money  and  stock  brokers. 
Commercial  brokers. 
Ship-broking  interpreters. 

With  regard  to  the  qualifications  required  of  commercial  agents,  see  articles 
94  and  112  of  this  code;  and  with  regard  to  their  capacity  to  trade,  article  14, 
No.  5,  of  the  same,  and  article  96. 

Art.  89.  The  services  of  stock  brokers  or  agents,  no  matter  what 
may  be  their  class,  may  be  rendered  by  Spaniards  and  foreigners;  but 
licensed  agents  and  brokers  only  may  issue  certifications.  # 

The  means  of  proving  the  existence  and  conditions  of  instruments 
or  contracts  in  which  agents  who  are  not  licensed  take  part  shall  be 
those  established  by  the  commercial  or  common  law  to  justify  obliga- 
tions. 

See  Chapter  II  of  the  exchange  regulations  in  force  (articles  10  to  22). 

Akt.  90.  In  every  commercial  center  there  may  be  established  an 
association  of  stock  brokers,  another  of  commercial  brokers,  and  in 
maritime  centers  one  of  ship-broking  interpreters. 

Art.  91.  The  associations  treated  of  in  the  foregoing  article  shall 
be  composed  of  the  individuals  who  may  have  obtained  the  proper 
certificate  of  possessing  the  qualifications  required  by  this  oode* 
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Aht.  92.  At  the  head  of  each  association  there  shall  be  a  board  of 
directors  elected  by  the  members. 

Art.  93.  The  licensed  agents  shall  have  the  character  of  notaries  in 
all  that  refers  to  the  negotiation  of  public  instruments,  industrial  and 
commercial  securities,  merchandise,  and  the  other  commercial  acts 
included  in  their  office  in  the  respective  center. 

They  shall  keep  a  registry  book  in  accordance  with  the  prescrip- 
tions of  article  36,  entering  therein  in  proper  order,  separately  and 
daily,  all  the  transactions  in  which  they  may  have  taken  part,  being 
moreover  permitted  to  keep  other  books  with  the  same  formalities. 

The  books  and  policies  of  licensed  agents  shall  be  admitted  as  evi- 
dence in  suits. 

See  article  58  of  the  present  code  and  596,  No.  2,  of  the  law  of  civil  procedure 
now  in  force. 

In  order  that  the  books  and  policies  of  agents  may  have  an  official  character 
and  be  admitted  as  evidence  in  suits,  it  is  necessary  that  the  acts  and  transac- 
tions which  have  been  effected  through  money  brokers  have  taken  place  with 
an  official  character.     (Opinion  of  January  26,  1889.) 

The  stamp  law  in  force  of  September  15,  1892,  prescribes  that  the  registry 
books  which  by  virtue  of  the  provisions  of  the  second  paragraph  of  the  article 
we  annotate  must  be  kept  by  licensed  money  and  stock  brokers,  as  well  as  any 
other  ones  they  may  desire  to  keep  with  the  same  formalities,  shall  be  subject 
to  the  same  tax  as  the  books  of  merchants.  (See  the  addition  to  article  33  of 
this  code.) 

With  regard  to  the  tax  to  which  contracts  of  transfer  of  public  instruments, 
industrial  and  commercial  securities,  and  merchandise,  in  which  commercial 
agents  take  part,  referred  to  in  this  article,  are  subject,  see  the  first  clause  of 
Letter  E  and  the  second  one  of  the  law  for  the  modification  of  the  tax  on  prop- 
erty rights,  numbers  5  and  6  of  article  1,  and  article  2  of  the  law  on  said  tax  of 
September  25,  1892,  and  articles  3,  number  5,  16,  18,  36,  55,  rule  3,  72,  117, 
number  4,  and  125,  number  10,  of  the  regulations  of  the  same  date. 

Abt.  94.  In  order  to  become  a  member  of  any  of  the  associations 
referred  to  in  article  90,  it  shall  be  necessary — 

1.  To  be  a  Spaniard  or  a  naturalized  foreigner. 

2.  To  have  capacity  to  trade  in  accordance  with  this  code. 

3.  Not  to  be  suffering  any  correctional  or  punitive  penalty. 

4.  To  prove  good  moral  conduct  and  well-known  honesty  by  means 
of  a  judicial  report  of  three  recorded  merchants. 

5.  To  constitute  in  the  depository  or  in  its  branches,  or  in  the  Bank 
of  Spain  (Banco  de  Espana j ,  the  bond  fixed  by  the  Government.0 

6.  To  obtain  from  the  secretary  of  public  works  (fomento)  the 
proper  certificate,  after  hearing  the  board  of  directors  of  the  respec- 
tive association. 

With  regard  to  the  reference  to  naturalization  and  capacity  to  trade  in  ques- 
tion, see  articles  17  to  25  and  articles  4,  5,  6,  11,  13,  and  14  of  the  civil  code  in 
force ;  and  with  reference  to  the  constitution  of  the  bonds  treated  of  in  number 
5,  see  articles  61  et  seq.  of  the  provisional  regulations  for  the  organization  and 
government  of  commercial  exchanges  of  December  31,  1885. 

Art.  94.  (Cuba  and  Porto  Rico.)     (See  the  note  to  the  foregoing 
text.) 
Art.  95.  It  shall  be  the  obligation  of  licensed  agents : 
1.  To  assure  themselves  of  the  identity  and  legal  capacity  to  trade 
of  the  persons  in  whose  affairs  they  act,  and,  if  proper,  of  the  legiti- 
macy of  the  signatures  of  the  contracting  parties. 

•  Although  it  is  not  stated  in  the  modification,  we  understand  that  for  Cuba 
and  Porto  Rico  the  depositories  and  banks  of  those  islands  must  be  referred  to, 
and  that  the  words  secretary  of  public  works  (fomento)  should  be  substituted 
by  Governor-General. 
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When  the  latter  do  not  have  the  free  disposition  of  their  property, 
agents  can  not  act  without  previously  obtaining  the  authorization 
prescribed  by  law. 

2.  To  submit  the  transactions  with  exactness,  precision,  and  clear- 
ness, abstaining  from  making  suppositions  which  might  lead  the 
contracting  parties  into  error. 

3.  To  preserve  secrecy  in  all  that  refers  to  the  business  they  may 
transact  and  not  reveal  the  names  of  the  persons  who  intrust  the  same 
to  them,  unless  it  is  otherwise  required  by  law,  or  by  the  character 
of  the  transactions,  or  if  the  persons  interested  consent  to  their  names 
being  made  public. 

4.  To  issue  at  the  expense  of  the  persons  interested,  who  may  re- 
quest them,  certificates  of  the  respective  entries  of  their  contracts. 

Art.  96.  Licensed  agents  can  not — 

1.  Trade  for  their  own  account. 

2.  Constitute  themselves  underwriters  of  commercial  risks. 

3.  Negotiate  securities  or  merchandise  for  the  account  of  indi- 
viduals or  associations  which  have  suspended  payments,  or  which  have 
been  declared  in  bankruptcy  or  insolvent,  unless  they  have  obtained 
their  discharge. 

4.  Acauire  for  themselves  the  effects  the  negotiation  of  which  was 
intrusted  to  them,  except  in  case  the  agent  is  to  answer  for  noncom- 
pliance of  the  purchaser  to  the  vendor. 

5.  Issue  certifications  which  do  not  directly  refer  to  facts  which 
appear  in  the  entries  on  their  books. 

6.  Discharge  the  duties  of  cashiers,  bookkeepers,  or  employees  of 
any  merchant  or  commercial  establishment. 

With  regard  to  their  liability  for  the  infraction  of  the  provisions  of  this 
article,  see  article  22  of  the  exchange  regulations  now  in  force,  to  which  we 
have  been  referring. 

Art.  97.  The  persons  violating  the  provisions  of  the  preceding 
article  shall  be  removed  from  their  office  by  the  Government,  after 
hearing  the  board  of  directors  and  the  interested  party,  who  may 
appeal  from  this  decision  through  administrative  litigation  (via  con- 
tenciosa  administrative^) . 

They  shall,  moreover,  be  civilly  liable  for  the  damage  caused  by 
any  neglect  of  the  obligations  of  their  office. 

With  regard  to  the  provisions  contained  in  this  paragraph  the  supreme  court 
established  in  an  opinion  of  December  3,  1870,  that  the  agent  who  takes  part  in 
a  transaction  in  order  to  authorize  the  respective  certificate  is  not  civilly  liable 
for  the  consequences  of  any  fraud  perpetrated  by  the  vendor  of  any  deeds,  if  the 
latter  contracted  directly  with  said  vendor. 

Art.  98.  The  bonds  of  stock  brokers,  commercial  brokers,  and  ship- 
broking  interpreters  shall  be  specially  liable  for  the  results  of  the 
business  of  their  office,  the  persons  prejudiced  having  a  right  of 
preferred  real  action  against  tne  same  without  prejudice  to  any  others 
which  may  be  proper  according  to  law. 

This  bond  can  not  be  restored,  notwithstanding  that  the  agent 
ceases  in  the  discharge  of  his  office,  until  the  period  fixed  in  article 
946  has  elapsed,  unless  a  claim  has  been  filed  within  the  same  period. 

The  bona  shall  only  be  subject  to  liabilities  not  connected  with  the 
office  when  those  of  the  latter  are  first  fully  secured. 
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If  the  bond  is  divided  by  the  liabilities  to  which  it  is  subject,  or  its 
real  value  is  diminished  for  any  reason  whatsoever,  it  must  be  replaced 
by  the  agent  within  the  period  of  twenty  days. 

See  articles  02  and  63  of  the  exchange  regafattoim  la  force  and  946  of  this 
code. 

Art.  99.  In  case  of  disability,  incapacity,  or  suspension  from  office 
of  stock  brokers,  commercial  brokers,  or  ship-broking  interpreters  the 
books  which  they  are  to  keep  in  accordance  with  tnis  coae  shall  be 
deposited  in  the  commercial  registry. 

See  articles  16  and  17  of  the  commercial  registry  regulations  and  No.  17  of  the 
schedule  of  fees  of  commercial  registers. 

SEOttott  Second.— Licensed  manep  mid  stock  brokers. 

Art.  100.  Money  and  stock  brokers  shall  be  authorized  to : 

1.  Take  part  privately  in  negotiations  and  transfers  of  all  kinds  of 
public  instruments  or  securities  which  can  be  quoted,  defined  in 
article  68. 

2.  Take  part,  in  concurrence  with  commercial  agents,  in  all  other 
exchange  transactions  and  contracts,  subject  to  the  liabilities  apper- 
taining to  these  transactions. 

Article  22  of  the  exchange  regulation  states  the  penalties  which  shall  be 
incurred  by  agents  who  take  part  in  other  transactions  than  those  for  which 
they  are  authorized  by  the  article  we  annotate. 

Art.  101.  Stock  agents  who  take  part  in  purchase  or  sale  contracts 
or  in  other  transactions  for  cash  or  on  time  shall  be  liable  to  the  pur- 
chaser for  the  delivery  of  the  instruments  or  securities  involved  in  said 
transactions  and  to  the  vendor  for  the  payment  of  the  price  or  indem- 
nity agreed  upon. 

See  article  37  of  the  exchange  regulations. 

The  liability  established  by  this  article  is  limited  to  three  years,  in  accordance 
with  the  provisions  of  article  945  of  this  code. 

Am.  102.  Stock  brokers  shall  enter  in  their  books,  in  correlative 
numerical  order  and  by  dates,  all  the  transactions  in  which  they  take 
part 

With  reference  to  the  books  which  they  are  to  keep,  in  our  judgment,  articles 
93  and  114  of  this  code  offer  a  clear  and  definite  explanation,  the  first  one 
establishing  as  obligatory  the  registry  book  only,  and  making  it  optional  to 
keep  other  books  or  not,  and  the  second,  in  referring  to  ship-broking  interpre- 
ters, prescribes  that  they  are  to  keep  a  book  of  translations,  a  register  of  the 
names  of  captains,  etc.,  and  a  daybook  of  the  charters  in  which  they  take  part. 
With  regard  to  the  manner  of  keeping  these  books  and  the  persons  who  are  to 
do  so,  see  the  second  paragraph  of  article  19  and  article  20  of  the  exchange 
regulations  now  in  force. 

Art.  103.  Stockbrokers  shall  deliver  to  each  other  a  signed  memo- 
randum of  every  transaction  agreed  upon,  on  the  same  day  on  which 
it  took  place.  Another  memorandum,  signed  in  the  same  manner, 
shall  be  delivered  to  their  constituents,  and  the  latter  shall  deliver 
one  to  the  agents,  stating  their  acquiescence  with  the  terms  and  con- 
ditions of  the  transaction. 

The  memoranda  or  policies  which  agents  deliver  to  their  constitu- 
ents, and  those  which  they  mutually  issue,  shall  be  evidence  against 
the  agent  who  subscribes  them  in  all  cases  of  claims  which  may  arise 
by  virtue  thereof. 
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In  order  to  determine  the  net  amount  which  can  be  claimed,  the 
board  of  directors  shall  issue  a  certificate  stating  the  difference  in 
cash  which  appears  against  the  constituents  in  view  of  the  memo- 
randa of  the  transaction. 

The  acquiescence  of  the  constituents,  after  their  signature  has  been 
acknowledged  in  a  suit,  shall  include  an  execution,  provided  the  cer- 
tificate of  the  board  of  directors  mentioned  in  the  preceding  para- 
graph is  presented. 

This  is  in  harmony  with  the  provisions  of  the  sixth  case  of  article  1429  of  the 
law  of  civil  procedure  for  the  Peninsula,  1427  of  that  for  Cuba  and  Porto  Rico, 
and  1411  of  that  for  the  Philippines. 

Akt.  104.  Stock  agents,  besides  the  obligations  common  to  all  agents 
enumerated  in  articles  95,  96,  97,  and  98,  shall  be  civilly  liable 
for  the  industrial  or  commercial  instruments  or  securities  which  they 
may  sell  after  the  denunciation  of  said  securities  as  illegitimate  has 
been  made  public  by  the  board  of  directors. 

Articles  56  and  59  of  the  exchange  regulations  in  force  and  articles  559  to  565 
of  this  code  complete  and  explain  this  article. 

Art.  105.  The  president,  or  the  person  acting  in  his  stead,  and  two 
members  at  least  of  the  board  of  directors  shall  always  be  present  at 
the  meeting  of  the  exchange  in  order  to  decide  what  may  oe  proper 
in  the  cases  which  may  arise. 

The  board  of  directors  shall  fix  the  rate  of  the  monthly  liquidations 
in  closing  the  exchange  on  the  last  day  of  each  month,  taking  as  a 
basis  the  average  of  the  quotations  of  the  same  day. 

The  same  board  shall  be  in  charge  of  receiving  the  partial  liquida- 
tions and  preparing  the  general  one  of  the  month. 

Articles  54  and  55  of  the  exchange  regulations  in  force  complete  and  explain 
this  article. 

Taking  into  consideration  the  provisions  of  this  article,  and  in  order  that  the 
provisions  of  articles  76,  93,  and  102  of  this  code  may  be  exactly  complied  with, 
it  was  prescribed  by  the  royal  order  of  April  12, 1892  (Oaceta  of  the  14th),  that 
instruments  payable  to  bearer  which  are  delivered  in  consummating  transac- 
tions on  time  and  in  full  payment  of  the  same  corresponding  to  the  liquidations 
of  April,  1892,  and  succeeding  months,  should  have  attached,  like  the  trans- 
actions for  cash,  an  invoice  subscribed  by  the  vendor,  stating  its  class,  series, 
and  number,  authorizing  at  the  same  time  the  board  of  directors  of  the  Asso- 
ciation of  Money  and  Stock  Brokers  of  Madrid  to  adopt  the  form  of  invoice  of 
delivery  of  paper,  which  must  always  be  done  through  a  stock  agent,  and  also 
all  the  measures  which  it  may  consider  convenient  on  the  subject  in  order  that 
the  general  liquidation  be  not  interrupted. 

Section  Thibd. — Licensed  commercial  brokers. 

Art.  106.  Besides  the  obligations  common  to  all  commercial  agents 
enumerated  in  article  95,  licensed  commercial  brokers  shall  be  under 
the  obligation: 

1.  To  answer  legally  for  the  authenticity  of  the  signature  of  the 
last  conveyer  in  negotiations  of  bills  of  exchange  and  other  nego- 
tiable paper. 

2.  To  take  part  and  certify,  in  contracts  of  purchase  and  sale,  to 
the  delivery  of  the  paper  and  to  its  payment,  if  the  persons  inter- 
ested demand  it. 

3.  To  collect  from  the  conveyer  and  deliver  to  the  buyer  the  drafts 
or  negotiable  paper  which  may  have  been  negotiated  through  him. 
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4.  To  collect  from  the  buyer  and  deliver  to  the  conveyer  the  value 
of  the  bills  of  exchange  or  negotiable  paper  which  is  negotiated. 

Art.  107.  Licensed  brokers  shall  enter  in  their  books  in  separate 
entries  all  the  transactions  in  which  they  may  have  taken  part,  stat- 
ing the  names  and  the  domiciles  of  the  contracting  parties  and  the 
suoject  and  conditions  of  the  contracts. 

In  sales  they  shall  state  the  quality,  amount,  and  price  of  the  article 
sold,  place  and  date  of  the  delivery,  and  the  manner  in  which  the 
price  is  to  be  paid. 

In  negotiations  of  bills  of  exchange,  they  shall  enter  the  dates, 
places  of  issue  and  payment,  terms  and  due  dates,  names  of  the 
drawer,  endorser  and  payer,  those  of  the  conveyer  and  purchaser,  and 
the  exchange  agreed  upon. 

In  insurance  there  shall  be  stated,  with  reference  to  the  policy, 
besides  the  number  and  date  of  the  same,  the  names  of  the  under- 
writer and  of  the  insured,  object  of  the  insurance,  its  value  according 
to  the  contracting  parties,  the  premium  agreed  upon,  and,  in  a  proper 
case,  the  place  of  loading  and  unloading,  and  a  precise  and  exact 
statement  of  the  ship  or  of  the  means  of  transportation. 

According  to  the  stamp  law  in  force  of  September  12,  1892,  the  entry  books  of 
licensed  commercial  brokers  referred  to  in  the  article  we  annotate  shall  be  sub- 
ject to  the  same  payment  as  the  books  of  merchants.  (See  the  note  to  article 
33  of  this  code.) 

Art.  108.  Within  the  day  on  which  the  contract  is  executed,  the 
licensed  brokers  shall  deliver  to  each  one  of  the  contracting  parties  a 
signed  memorandum  containing  all  that  the  latter  may  have 
agreed  to. 

Art.  109.  In  cases  in  which,  on  account  of  the  convenience  of  the 
parties,  a  written  contract  is  executed,  the  broker  shall  certify  at  the 
foot  of  the  duplicates  and  shall  keep  the  originals. 

Art.  110.  Licensed  brokers  may,  in  concurrence  with  the  ship- 
broking  interpreters,  discharge  the  duties  of  the  latter,  subjecting 
themselves  to  the  prescriptions  of  the  following  section  of  this  title. 

See  article  113. 

Art.  111.  The  association  of  brokers,  where  there  is  not  one  of 
agents,  shall  issue  on  each  day  of  negotiation  a  memorandum  of  the 
current  exchanges  and  of  the  prices  of  merchandise,  for  which  pur- 
pose two  members  of  the  board  of  directors  shall  be  present  at  the 
meeting  of  the  exchange,  a  certified  copy  of  said  memorandum  being 
transmitted  to  the  commercial  registry. 

In  order  to  better  understand  the  contents  of  the  article  we  annotate,  take 
into  consideration  the  contents  of  article  100,  as  well  as  articles  68  and  113  of 
this  code,  and  articles  14, 15,  and  49  of  the  exchange  regulations. 

Section  Fourth. — Licensed  ship-broking  interpreters. 

Art.  112.  In  order  to  discharge  the  duties  of  ship-broking  inter- 
preter, besides  possessing  the  qualifications  required  of  agents  in 
article  94,  it  shall  be  necessary  to  prove,  either  by  examination  or  by 
a  certificate  of  a  public  establishment,  the  knowledge  of  two  modern 
foreign  languages. 

By  a  royal  order  of  September  20,  1891,  for  the  purposes  of  harmonizing  the 
precepts  of  articles  112  and  113,  which  we  annotate,  with  article  51  of  the  cus- 
toms regulations,  it  was  decided  that  ship-broking  interpreters  can  only  authen- 
ticate the  translation  of  documents  written  in  languages  with  which  they  are 
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acquainted,  be  they  either  the  ones  they  proved  their  acquaintance  with  when 
they  received  their  certificate  or  any  other  ones  they  may  have  later  acquired ; 
and  that  when  documents  are  in  question,  written  in  a  language  with  which 
they  are  not  acquainted,  the  custom-house  officials  may  employ  other  inter- 
preters to  translate  the  same. 

Art.  113.  The  obligations  of  ship-broking  interpreters  shall  be — 

1.  To  take  part  in  charter  contracts,  marine  insurance,  and  bot- 
tomry bonds,  when  requested  to  do  so. 

2.  To  assist  captains  and  supercargoes  of  foreign  vessels  and  serve 
as  interpreters  in  the  declarations,  protests,  and  other  business  which 
may  take  place  in  courts  and  public  offices. 

3.  To  translate  the  documents  that  the  said  foreign  captains  and 
supercargoes  are  obliged  to  present  in  the  said  offices,  provided  there 
arises  any  doubt  regarding  their  understanding,  certifying  that  the 
translations  have  been  well  and  faithfully  made. 

4.  To  represent  the  same  in  suits  when  they,  the  shipowner  or  con- 
signee of  the  vessel,  do  not  appear. 

With  regard  to  the  prescriptions  of  number  1,  see  articles  580,  number  9; 
683  and  611,  number  4 ;  617,  621,  and  719  et  seq.  of  this  code ;  and  also  the  addi- 
tion to  article  112  on  account  of  the  relation  it  bears  to  number  3. 

This  article  is  in  accord  with  article  50  of  the  customs  regulations  now  in 
force,  which  were  modified  by  a  royal  order  of  September  20,  1891  (see  the 
addition  to  the  preceding  article),  in  order  to  harmonize  it  with  the  provisions 
of  this  code.    (Royal  order  of  December  12, 1891.    Gaceta  of  February  12, 1892.) 

Art.  114.  It  shall  furthermore  be  the  obligation  of  ship-broking 
interpreters  to  keep : 

1.  A  copying  book  for  the  translations  they  may  make,  entering  the 
same  literally. 

2.  A  registry  of  the  names  of  the  captains  to  whom  they  render  the 
services  proper  to  their  office,  stating  the  flag,  name,  class,  and  ton- 
nage of  the  vessels  and  the  ports  of  departure  and  their  destination. 

3.  A  daybook  of  the  contracts  of  charter  in  which  they  take  part, 
stating  in  each  entry  the  name  of  the  vessel,  its  flag,  register,  and  ton- 
nage; those  of  the  captain  and  of  the  charterer;  value  and  destination 
of  the  cargo;  money  m  which  it  is  to  be  paid;  advances  on  the  same, 
should  there  be  any ;  the  goods  of  which  the  cargo  consists ;  conditions 
agreed  upon  between  the  charterer  and  captain  regarding  demurrage, 
and  the  date  previously  fixed  on  which  to  commence  and  finish 
loading. 

Aht.  115.  The  ship-broking  interpreter  shall  keep  one  copy  of  the 
contract  or  contracts  which  may  have  been  executed  between  the  cap- 
tain and  the  charterer. 

Book  Second.— SPECIAL  COMMERCIAL  CONTRACTS. 

Title  I. — Commercial  associations. 
Section  First. — Manner  of  establishing  associations  and  their  kinds. 

Art.  116.  Articles  of  association  by  which  two  or  more  persons 
obligate  themselves  to  place  in  a  common  fund  any  property,  indus- 
try, or  any  of  these  things,  in  order  to  obtain  profit,  shall  be  com- 
mercial, no  matter  what  its  class  may  be,  provided  it  has  been  estab- 
lished in  accordance  with  the  provisions  of  this  code. 

After  a  commercial  association  has  been  established,  it  shall  have 
legal  representation  in  all  its  acts  and  contracts. 
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As  prescribed  by  the  laws  of  civil  procedure  of  the  Peninsula,  as  well  as  of 
Cuba  and  Porto  Rico,  in  article  66,  the  domicile  of  associations,  civil  as  well  as 
commercial,  shall  be  the  town  designated  as  such  in  the  articles  of  copartner- 
ship or  of  incorporation  or  in  the  regulations  governing  them ;  if  this  does  not 
appear,  the  provisions  relating  to  merchants  shall  be  observed,  whose  legal  dom- 
icile is,  according  to  article  55  of  the  said  law,  the  town  where  they  have  the 
principal  office  for  their  commercial  transactions;  the  persons  having  commer- 
cial establishments  under  their  charge  in  different  judicial  snbdistricts  being 
subject  to  personal  actions  in  the  town  where  they  have  the  principal  estab- 
lishment or  in  the  town  they  have  obligated  themselves,  at  the  option  of  the 
plaintiff. 

According  to  the  provisions  of  the  first  article  cited  there  are  excepted  from 
the  rules  laid  down  copartnerships  with  relation  to  litigation  which  may  be 
instituted  between  the  partners,  the  general  provisions  of  the  said  laws  being 
observed  with  regard  to  the  same. 

The  provisions  of  article  50  of  said  law  amended  for  the  Philippines  are  iden- 
tical. 

Art.  117.  Articles  of  association,  executed  with  the  essential  requi- 
sites of  law,  shall  be  valid  and  binding  between  the  parties  thereto,  no 
matter  what  form,  conditions,  and  combinations,  legal  and  honest,  are 
embraced  therein,  provided  they  are  not  expressly  prohibited  by  this 
code. 

The  establishment  of  land,  agricultural,  issue,  and  discount  banks, 
of  loan  and  mortgage  loan  associations,  of  concessionnaires  of  public 
works,  manufacturing,  general  warehouses,  of  mines,  of  the  establish- 
ment of  principals  and  life  annuities,  of  insurance  and  other  associa- 
tions, the  purpose  of  which  is  any  industrial  or  commercial  enterprise, 
shall  be  unrestricted. 

See  article  179,  the  provisions  of  which  limit  the  prescriptions  of  the  above 
in  so  far  as  the  issue  of  bank  notes  is  concerned. 

Notwithstanding  the  obligation  of  recording  in  the  commercial  registry  the 
articles  of  association,  the  agreements  of  this  class  which  combine  the  essential 
requisites  of  law  shall  be  valid  and  binding  between  the  parties  thereto,  no 
matter  what  their  form  may  be.     (Opinion  of  November  10,  1890.) 

Art.  118.  Contracts  executed  between  commercial  associations  and 
any  other  persons  capable  of  binding  themselves  shall  be  valid  and 
binding,  provided  the  same  are  legal  and  honest,  and  that  the  requi- 
sites mentioned  in  the  following  article  have  been  complied  with. 

Art.  119.  Every  commercial  association  before  beginning  business 
shall  be  obliged  to  record  its  establishment,  agreements,  and  conditions 
in  a  public  instrument,  which  shall  be  presented  for  record  in  the  com- 
mercial registry,  in  accordance  with  the  provisions  of  article  17. 

Additional  instruments  which  modify  or  alter  in  any  manner  what- 
soever the  original  contracts  of  the  association  are  subject  to  the  same 
formalities,  in  accordance  with  the  provisions  of  article  25. 

Partners  can  not  make  private  agreements,  but  all  must  appear  in 
the  articles  of  copartnership. 

The  following  should  be  cited  as  important  jurisprudence  with  regard  to  this 
point:  Even  though  an  association  has  sonic  error  in  its  establishment,  it  shall 
always  be  binding  in  favor  of  third  persons,  if  it  has  acted  as  such.  (Opinion 
of  January  10,  18S2.) 

Although  all  articles  establishing  commercial  associations  must  be  recorded 
in  the  public  registry  of  the  capital  of  the  province,  the  legal  effect  of  the  omis- 
sion shall  be  the  loss  of  the  rights  of  action  which  may  have  been  acquired 
thereby,  but  not  by  third  persons  who  may  have  executed  contracts  with  the 
association.     (Opinion  of  January  25,  1888.) 

Commercial  associations  do  not  have  the  right  to  institute  suits  until  their 
articles  of  association  have  been  recorded.     (Opinion  of  May  14,  1884.) 
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The  amendments  to  articles  of  association  do  not  affect  the  employees  of  the 
association  who  entered  the  same  before  the  amendment  and  who  are  entitled 
to  the  salary  offered  them  when  they  entered  upon  their  services.  (Opinion  of 
December  31,  1889.) 

See  article  228  of  this  code. 

Art.  120.  The  persons  in  charge  of  the  management  of  the  associa- 
tion who  do  not  comply  with  the  provisions  or  the  foregoing  article 
shall  be  responsible  together  with  tne  persons  not  members  of  the  asso- 
ciation with  whom  they  may  have  transacted  business  in  the  name  of 
the  same. 

Art.  121.  Commercial  associations  shall  be  governed  by  the  clauses 
and  conditions  of  their  articles,  and  in  all  that  is  not  determined  and 
prescribed  therein,  by  the  provisions  of  this  code. 

See  articles  16, 17,  and  21,  articles  116  et  seq.  of  this  section,  and  in  general  in 
the  following  sections  of  this  title,  those  relating  to  the  formalities  which  asso- 
ciations are  to  observe  in  their  establishment  and  transactions. 

Art.  122.  As  a  general  rule  commercial  associations  shall  be  estab- 
lished by  the  adoption  of  any  of  the  following  forms : 

1.  The  regular  general  copartnership  in  which  all  the  partners, 
under  a  collective  and  commercial  name,  bind  themselves  to  partici- 
pate, in  the  proportion  which  may  be  established,  in  the  same  rights 
and  obligations. 

2.  The  limited  copartnership  to  which  one  or  more  persons  contrib- 
ute a  specific  amount  of  capital  to  a  common  fund,  in  order  to  be 
liable  for  the  social  transactions  executed  exclusively  by  others  under 
a  collective  name. 

3.  The  corporation,  in  which  the  members  form  the  common  fund 
by  means  of  specific  parts  or  portions,  represented  by  shares  or  in  any 
other  unquestionable  manner,  leaving  its  management  to  removable 
managers  or  administrators,  who  represent  the  company  under  an 
appropriate  denomination  according  to  the  purpose  or  undertaking 
the  funds  are  destined  to. 

Art.  123.  Commercial  associations  may  be,  according  to  the  char- 
acter of  their  operations — 

Loan  associations. 

Banks  of  issue  and  discount. 

Mortgage  loan  associations. 

Mining  associations. 

Agricultural  banks. 

Concessionnaires  of  railroads,  tramways,  and  public  works. 

General  warehouse  companies. 

And  of  other  kinds,  provided  their  agreements  are  legal,  and  in- 
dustry or  commerce  is  their  object.  ■ 

The  provisions  of  the  latter  part  of  this  article  are  not  violated  when,  by  rea- 
son of  the  stipulations  and  by  subsequent  acts,  it  is  reasoned  in  an  opinion  that 
there  was  no  social  agreement,  but  a  lease  of  services.  (Opinion  of  November 
10,  1890.) 

See  article  117  of  this  code. 

Art.  124.  Mutual  fire  insurance  companies,  companies  of  tontine 
life  combinations  for  help  in  old  age,  and  companies  of  any  other 
class,  as  well  as  cooperative  companies  of  production,  loan,  or  con- 
sumption, shall  only  be  considered  commercial,  and  shall  be  subject 
to  the. provisions  of  this  code  when  they  are  engaged  in  commercial 
transactions  which  are  not  mutual  or  when  they  are  converted  into 
associations  charging  a  fixed  premium. 
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By  an  order  of  the  Regent  of  the  Kingdom  of  June  26,  1870,  confirmed  by  a 
royal  order  of  March  10,  1885,  It  was  ordered  that  the  documents  referred  to  in 
article  3  of  the  law  of  October  19,  1879,  be  inserted  gratuitously  in  the  Qvceta 
and  official  bulletins,  in  so  far  as  they  refer  to  cooperative  associations,  the 
basis  of  which  are  personal  services,  or  the  capital  of  which  does  not  exceed 
10,000  pesetas,  for  which  purpose  the  latter  shall  be  obliged  to  forward  their 
regulations  to  the  Secretary  of  Government,  through  the  governors  of  the 
provinces. 

Section  Second. — General  copartnerships. 

Art.  125.  The  articles  of  general  copartnership  must  state : 

The  names,  surnames,  and  domiciles  of  the  partners. 

The  firm  name. 

The  names  and  surnames  of  the  partners  to  whom  the  management 
of  the  firm  and  the  use  of  its  signature  is  intrusted. 

The  capital  which  each  partner  contributes  in  cash,  credits,  or 
property,  stating  the  value  given  the  latter  or  the  basis  on  which 
their  appraisement  is  to  be  made. 

The  duration  of  the  copartnership. 

The  amounts  which,  in  a  proper  case,  are  to  be  given  to  each 
managing  partner  annually  for  his  private  expenses. 

There  may  be  also  included  in  the  articles  the  other  legal  agree- 
ments and  special  conditions  which  the  partners  may  wish  to  make. 

When  no  special  duties  are  assigned  to  each  one  of  the  managers  appointed1 
in  the  articles  of  copartnership,  the  management  shall  he  looked  upon  as  a 
single  body.     (Opinion  of  November  18,  1889.) 

See  article  139  of  this  code. 

Akt.  126.  The  general  copartnership  must  transact  business  under 
the  name  of  all  its  members,  of  several  of  them,  or  of  one  only,  it 
being  necessary  to  add  in  the  latter  two  cases  to  the  name  or  names 
given  the  words  "  and  company." 

This  general  name  shall  constitute  the  firm  name  or  signature,  in 
which  there  may  never  be  included  the  name  of  a  person  who  is  not 
at  the  time  a  partner  in  the  association. 

Those  who,  not  being  members  of  the  partnership,  include  their 
names  in  the  firm  denomination  shall  be  subject  to  joint  liability, 
without  prejudice  to  the  penal  liability  which  may  be  proper. 

(See  article  147.) 

Art.  127.  All  the  members  of  the  general  copartnership,  be  they  or 
be  they  not  managing  partners  of  the  same,  are  personally  and 
jointly  liable  with  all  their  property  for  the  results  of  the  trans- 
actions, made  in  the  name  and  for  the  account  of  the  partnership, 
under  the  signature  of  the  latter,  and  by  a  person  authorized  to 
make  use  thereof. 

In  an  opinion  of  December  17f  1873,  the  supreme  court  declared  that  all  the 
members  of  a  general  copartnership,  even  though  they  be  not  administrators  of 
the  capital,  are  jointly  liable  for  the  results  of  the  transactions  made  in  the 
name  and  for  the  account  of  the  partnership,  although,  in  order  that  the 
property  of  the  partners  may  be  seized,  it  is  necessary  to  first  liquidate  the 
property  of  the  same;  and  in  another  opinion  of  January  8,  1881,  said  court 
established  that  all  the  property  which  belongs  to  the  common  capital  of  a 
commercial  general  copartnership  is  liable  for  the  results  of  the  transactions 
made  In  the  name  and  for  the  account  of  said  copartnership,  none  of  the  part- 
ners being  permitted  to  divert  from  the  common  fund  any  amount  for  the 
payment  of  his  private  creditors,  nor  for  any  other  purpose  whatsoever,  with 
the  exception  of  the  amount  assigned  him  for  expenses,  nor  to  dispose  of  what 
is  due  him,  even  in  case  the  common  capital  is  divided,  until  all  the  liabilities 
of  the  said  copartnership  have  been  paid  and  canceled* 
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Art.  128.  The  partners  not  duly  authorized  to  make  use  of  the  firm 
signature  shall  not  make  the  company  liable  through  their  acts  and 
contracts,  even  though  they  execute  them  in  the  name  of  the  latter 
and  under  its  signature. 

The  civil  or  criminal  liability  for  these  acts  shall  be  incurred 
exclusively  by  the  authors  thereof. 

Akt.  129.  If  the  management  of  the  general  copartnerships  has  not 
been  limited  by  a  special  instrument  to  one  of  its  members,  all  of 
them  shall  have  the  right  to  take  part  in  the  direction  and  manage- 
ment of  the  common  business,  and  the  partners  present  shall  come 
to  an  agreement  with  regard  to  all  contracts  or  obligations  which 
may  interest  the  company. 

In  an  opinion  of  September  23,  1867,  the  supreme  court  laid  down  as  doctrine 
that  after  an  obligation  had  been  established  in  favor  of  several  members  of  a 
copartnership,  any  one  thereof  could  legally  demand  its  compliance  for  the 
benefit  of  the  partnership,  provided  it  does  not  appear  that  the  administration 
and  management  of  said  copartnership  has  been  intrusted  to  one  of  them 
exclusively. 

Art.  130.  No  new  obligation  shall  be  contracted  against  the  will  of 
one  of  the  managing  partners,  should  be  have  expressly  stated  it; 
but  if,  however,  it  should  be  contracted  it  shall  not  be  annulled  for 
this  reason,  and  shall  have  its  effects  without  prejudice  to  the  lia- 
bility of  the  partner  or  partners  who  contracted  it  to  the  common 
capital  on  account  of  the  failure  they  may  cause. 

Akt.  131.  Should  there  be  partners  especially  intrusted  with  the 
management,  the  other  partners  can  not  oppose  nor  hinder  the  actions 
of  the  former  nor  prevent  its  effects. 

Art.  132.  When  the  special  power  to  manage  and  to  use  the  signa- 
ture of  the  copartnership  has  been  conferred  in  a  special  condition  of 
the  articles  of  copartnership,  the  person  who  obtained  the  same  can 
not  be  deprived  thereof ;  but  should  the  latter  make  an  improper  use 
of  said  power,  and  his  management  cause  serious  damage  to  the  com- 
mon capital,  the  rest  of  the  partners  may  appoint  from  among  them- 
selves a  comanager  to  take  part  in  all  transactions,  or  they  may  re- 
quest the  rescission  of  the  articles  before  the  judge  or  court  of  compe- 
tent jurisdiction,  who  shall  declare  them  annulled  should  said  damage 
be  proven. 

Art.  133.  In  general  copartnerships  all  the  partners,  be  they  man- 
aging or  not,  have  a  right  to  examine  the  condition  of  the  administra- 
tion and  of  the  bookkeeping  and  to  make  the  objections  which  they 
may  consider  proper,  in  accordance  with  the  agreements  contained  in 
the  articles  of  copartnership  or  in  the  general  provisions  of  law. 

Art.  134.  Transactions  made  by  the  partners  in  their  own  names 
and  with  their  private  funds  shall  not  be  communicated  to  the  com- 
pany nor  shall  it  be  liable  therefor,  provided  they  are  of  a  kind  that 
partners  may  legally  make  for  their  own  account  and  risk. 

The  supreme  court,  in  an  opinion  of  January  30,  1873,  laid  down  that  when  the 
manager  of  an  association  contracts  in  a  private  capacity,  the  former  shall  not 
be  liable. 

Art.  135.  The  partners  can  not  apply  the  funds  of  the  copartner- 
ship nor  make  use  of  the  firm  signature  for  business  for  their  own 
account;  and  should  they  do  so,  they  shall  lose  to  the  benefit  of  the 
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company  that  part  of  the  profit  which  in  the  transaction  or  transac- 
tions made  in  this  manner  may  be  due  them,  and  the  articles  of  co- 
partnership in  so  far  as  they  are  concerned  shall  be  annulled,  without 
prejudice  to  the  return  of  the  funds  they  may  have  made  use  of,  and 
to  indemnify  the  copartnership  for  all  loss  and  damage  which  it  may 
have  suffered. 

Abt.  136.  In  general  copartnerships  which  do  not  transact  business 
in  a  specific  branch  of  commerce  their  members  can  not  make  transac- 
tions for  their  own  account  without  the  previous  consent  of  the  copart- 
nership, which  can  not  refuse  it  without  proving  that  it  will  suffer 
thereby  manifest  and  pecuniary  damage. 

Partners  who  do  not  comply  with  this  provision  shall  contribute  to 
the  common  funds  the  profit  they  may  derive  from  these  transactions 
and  shall  individually  suffer  the  losses  should  there  be  any. 

In  stating  In  this  article  "  which  have  not  adopted  a  specific  branch  of  com- 
merce" it  must  be  understood  that  it  is  not  mentioned  in  the  articles  of  co- 
parnership,  as  is  deduced  from  the  provisions  of  the  following  article  : 

Art.  137.  If  the  copartnership  fixed  in  its  articles  of  copartnership 
the  branch  of  commerce  it  is  to  engage  in,  the  partners  may  legally 
transact  all  commercial  business  they  may  desire,  provided  it  does  not 
belong  to  the  kind  of  transactions  the  copartnership  of  which  they 
are  partners  is  engaged  in  unless  there  is  a  special  agreement  to  the 
contrary. 

Art.  138.  Partners  giving  their  services  and  not  contributing  any 
capital  (socio  industrial)  can  not  engage  in  transactions  of  any  class 
whatsoever,  unless  expressly  permitted  to  do  so  by  the  company,  and 
should  they  do  so  the  partners  furnishing  the  capital  (socios  capi- 
talistas)  may,  at  their  option,  remove  them  from  the  company,  de- 
priving them  of  the  profits  due  them  in  the  same,  or  they  may  enjoy 
the  profits  said  partners  may  have  obtained  in  violation  of  this  pro- 
vision. 

Art.  139.  In  general  or  in  limited  copartnerships,  no  partner  may 
remove  or  divert  from  the  common  funds  a  larger  amount  than  that 
assigned  to  each  one  for  his  personal  expenses;  should  he  do  so,  he 
may  be  compelled  to  repay  it  as  if  he  had  not  completed  the  portion  of 
the  capital  which  be  bound  himself  to  contribute  to  the  copartnership. 

See  articles  170  and  171  of  this  code. 

Art.  140.  Should  there  not  have  been  stated  in  the  articles  of  co- 
partnership the  portion  of  the  profits  to  be  received  by  each  partner, 
said  profits  shall  be  divided  pro  rata,  in  accordance  with  the  interest 
each  one  has  in  the  copartnership,  partners  who  have  not  contributed 
any  capital,  but  giving  their  services,  receiving  in  the  distribution  the 
same  amount  as  the  partner  who  contributed  the  smallest  capital. 

Art.  141.  Losses  shall  be  computed  in  the  same  proportion  among 
the  partners  who  have  contributed  capital,  without  including  those 
who  have  not,  unless  by  special  agreement  the  latter  have  been  consti- 
tuted as  participants  therein. 

Art.  142.  The  copartnership  must  credit  to  the  partners  the  ex- 
penses they  may  incur,  and  indemnify  them  for  the  damages  they  may 
suffer,  immediately  and  directly  by  reason  of  the  business  which  the 
former  may  intrust  to  them ;  but  it  shall  not  be  bound  to  indemnify 
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for  the  losses  the  partners  may  incur  by  their  own  fault,  in  an  acci- 
dental case,  or  on  account  of  any  other  reason,  independent  of  the  busi- 
ness, during  the  time  they  took  in  transacting  the  same. 

Akt.  143.  No  partner  can  transfer  to  another  person  the  interest  he 
may  have  in  the  copartnership,  nor  can  he  substitute  another  person 
in  nis  place  for  the  discharge  of  the  work  under  his  charge  in  the 
partnership  administration,  without  the  previous  consent  of  the 
partners. 

Art.  144.  The  damage  suffered  by  the  copartnership  by  reason  of 
malice,  abuse  of  powers,  or  serious  negligence  on  the  part  of  one  of 
the  partners,  shall  obligate  the  author  thereof  to  indemnify  it,  should 
the  other  partners  request  it,  provided  an  express  or  virtual  approval 
or  ratification  of  the  act  on  which  the  claim  is  based  can  not  be  de- 
duced in  any  manner  whatsoever. 

Section  Third. — Limited  copartnerships.9 

Akt.  145.  The  same  statements  shall  be  included  in  articles  of  lim- 
ited copartnerships  which  are  required  for  those  of  general  copart- 
nerships. 

According  to  an  opinion  of  the  supreme  court  of  October  8,  1881,  the  lack  of 
registration  of  the  articles  of  commercial  copartnerships  affects  the  rights  of 
the  partners  among  themselves,  but  not  those  of  third  persons  who  may  have 
contracts  with  them. 

Art.  146.  Limited  copartnerships  must  transact  business  under  the 
name  of  all  the  members  thereof,  of  several  of  them,  or  of  one  only, 
it  being  necessary  to  add  in  the  latter  two  cases  to  the  name  or  names 
given,  the  words  u  and  company  "  and  in  all  cases  the  words  "  limited 
copartnership." 

Art.  147.  This  general  name  shall  constitute  the  firm  name,  in 
which  there  may  never  be  included  the  names  of  special  partners. 

Should  any  special  partner  include  his  name  or  permit  its  inclusion 
in  the  firm  name,  he  shall  be  subject,  with  regard  to  persons  not  mem- 
bers of  the  copartnership,  to  the  same  liabilities  as  the  managing  part- 
ners, without  acquiring  any  more  rights  than  those  corresponding  to 
his  character  of  special  partner. 

(See  articles  144  and  149  of  this  code.) 

Art.  148.  All  the  members  of  the  copartnership,  be  they  or  be  they 
not  managing  partners  of  the  limited  copartnership,  are  jointly  and 
severally  liable  for  the  results  of  the  transactions  of  the  latter  in  the 
same  manner  and  to  the  same  extent  as  in  general  copartnerships,  as 
set  forth  in  article  127. 

They  shall  furthermore  have  the  same  rights  and  obligations  which 
are  prescribed  in  the  foregoing  sections  for  partners  in  general  copart- 
nerships. 

The  liability  of  special  partners  for  the  obligations  and  losses  of 
the  copartnership  shall  be  limited  to  the  funds  which  they  contributed 
or  bound  themselves  to  contribute  to  the  limited  copartnership,  with 
the  exception  of  the  case  mentioned  in  article  147. 

a  See  article  37  et  seq.  of  the  regulations  for  the  organization  and  government 
of  commercial  registries. 

According  to  an  opinion  of  the  supreme  court  of  January  25,  1868,  after  a 
limited  copartnership  has  been  dissolved  without  debts,  its  partners  may  each 
withdraw  what  may  belong  to  him. 
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Special  partners  can  not  take  any  part  whatsoever  in  the  manage- 
ment of  the  interests  of  the  copartnership,  not  even  in  the  capacity 
of  special  agents  of  the  managing  partners. 

The  supreme  court,  in  confirming  the  provisions  of  this  article  in  its  third 
paragraph,  established  in  an  opinion  of  December  4,  1861,  that  special  partners 
discharge  their  duty  in  contributing  to  the  copartnership  the  amount  agreed 
upon. 

Special  partners  of  copartnerships  have  not  sufficient  personality  to  object  In 
administrative  litigation  to  a  royal  order  which  may  be  prejudicial  to  the  same, 
and  which  can  only  be  impugned  by  the  managing  partner  or  by  the  collective 
partners.    (Opinion  of  June  28, 1889.    Oaceta  of  September  2,  1890.) 

Art.  149.  The  provisions  of  article  144  shall  be  applicable  to  part- 
ners in  limited  copartnerships. 

According  to  an  opinion  of  the  supreme  court  of  April  17,  1868,  every  partner 
is  liable  to  the  copartnership  for  abuse  of  powers,  carelessness,  negligence,  etc 

Art.  150.  Special  partners  can  not  examine  the  condition  and  situa- 
tion of  the  management  of  the  partnership  except  at  the  times  and 
under  the  penalties  prescribed  in  the  articles  of  copartnership  or  in 
additional  ones. 

Should  the  articles  not  contain  any  provisions  of  this  character  the 
balance  of  the  copartnership  shall  be  communicated  to  the  copartners 
at  the  end  of  the  year  without  fail,  exhibiting  for  a  period  which  can 
not  be  less  than  fifteen  days  the  exact  data  and  documents  proving 
said  balance  and  permitting  the  transactions  to  be  understood. 

Section  Foubth. — Corporations.0 

Art.  151.  The  articles  of  incorporation  must  include — 

The  names,  surnames,  and  domiciles  of  the  incorporators. 

The  name  of  the  corporation. 

The  designation  of  the  person  or  persons  who  are  to  direct  the 
affairs  of  the  same  and  the  manner  of  filling  vacancies. 

The  corporation  capital,  stating  the  value  at  which  property,  not 
cash,  contributed  has  been  appraised,  or  the  basis  on  which  the 
appraisement  is  to  be  made. 

The  number  of  shares  into  which  the  corporation  capital  is  divided 
and  represented. 

The  period  or  periods  within  which  the  portion  of  the  capital  not 
subscribed  at  the  time  of  incorporation  is  to  be  contributed,  otherwise 
stating  the  person  or  persons  authorized  to  determine  the  time  and 
manner  in  which  the  assessments  are  to  be  made. 

The  time  the  corporation  is  to  continue  in  existence. 

The  transactions  the  capital  is  to  be  employed  in. 

The  periods  and  manner  of  calling  and  holding  general  ordinary 
meetings  of  members,  and  the  cases  and  manner  of  calling  and  holding 
extraordinary  ones. 

a  After  a  corporation  has  been  legally  incorporated,  its  statutes  and  regula- 
tions constitute  the  law  of  the  contract,  and  the  mutual  rights  and  duties  of 
the  incorporators  shall  be  decided  thereby.     (Opinion  of  November  30,  1871.) 

Whenever  an  action  is  to  be  brought  against  corporations  at  the  place  of  their 
domicile,  as  such  shall  be  understood  the  one  fixed  in  the  statutes,  even  though 
it  has  agents  in  other  places,  who  shall  be  considered  as  simple  agents  in  rep- 
resentation of  the  corporation,  which  is  the  only  one  Uable.  (Opinion  of  April 
16,  1800.) 
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The  submission  to  the  vote  of  the  majority  of  the  meeting  of  mem- 
bers, duly  called  and  held,  of  such  matters  as  may  properly  be  brought 
before  tne  same. 

The  manner  of  counting  and  constituting  the  majority,  in  order  to 
adopt  binding  resolutions,  at  ordinary  as  well  as  at  extraordinary 
meetings. 

There  may  furthermore  be  included  in  the  articles  all  legal  agree- 
ments and  special  conditions  the  members  may  agree  to. 

See  article  119  of  this  code  and  37  et  seq.  of  the  commercial  registry  regu- 
lations. 

In  an  opinion  of  June  30,  1888,  it  is  laid  down  that  in  order  that  resolutions 
adopted  at  a  general  meeting  be  binding  and  efficient  with  regard  to  dissenting 
members  it  is  an  indispensable  requisite  that  they  be  absolutely  in  accordance 
with  the  agreements  and  conditions  of  the  articles  of  incorporation,  which  must 
be  strictly  Interpreted. 

Art.  152.  The  name  of  a  corporation  shall  be  adequate  to  the  pur- 
pose or  purposes  of  the  branch  of  business  adopted. 

No  name  can  be  adopted  identical  with  that  of  a  preexisting  cor- 
poration. 

See  number  3  of  article  122. 

There  is  no  doubt  that  paragraph  2  intends  to  include  in  the  code  a  class  of 
ownership  of  these  names  and  a  guaranty  similar  to  that  of  trade-marks,  etc. 

Art.  153.  The  liability  of  the  members  of  a  corporation  for  the 
obligations  and  losses  of  the  same  shall  be  limited  to  the  funds  they 
contributed  or  bound  themselves  to  contribute  to  the  corporate  capital. 

Aht.  154.  The  corporate  capital,  composed  of  the  stock  and  of  the 
accrued  profits,  shall  be  liable  for  the  obligations  contracted  in  its 
management  and  administration  by  a  person  legally  authorized 
thereto  and  .in  the  manner  prescribed  in  the  articles  of  incorporation, 
by-laws,  or  regulations. 

The  opinion  of  the  supreme  court  of  July  12,  1883,  confirms  the  provisions  of 
this  article,  according  to  which  the  property  of  the  corporation  is  liable  for  the 
management  of  the  same,  and  can  not  be  applied  to  private  obligations  of  its 
members. 

Aht.  155.  The  managers  of  corporations  shall  be  designated  by  the 
members  thereof  in  the  manner  determined  in  the  articles  of  incor- 
poration, by-laws,  or  regulations. 

Art.  156.  The  managers  of  a  corporation  are  its  agents,  and  during 
the  time  they  observe  the  rules  of  the  commission  they  shall  not  be 
subject  to  personal  nor  to  joint  liability  on  account  of  the  corporation 
business;  and  if,  by  reason  of  infraction  of  the  laws  and  the  statutes 
of  the  corporation,  or  if  by  acting  in  violation  of  the  legitimate  reso- 
lutions adopted  at  general  meetings,  they  should  incur  losses,  and 
there  should  be  several  persons  responsible  therefor,  each  one  of  the 
latter  shall  answer  pro  rata. 

The  supreme  court  laid  down  in  an  opinion  of  April  2,  1863,  that  one  of  the 
things  which  the  manager  of  a  corporation  can  not  do  is  to  contract  loans  for 
the  same  without  being  expressly  authorized  thereto;  and  in  an  opinion  of 
January  30,  1883,  that  when  the  manager  of  a  corporation  transacts  business  in 
a  private  capacity  he  does  not  bind  the  corporation;  in  another  opinion  of  De- 
cember 5, 1874,  that  when  a  corporation  authorizes  its  manager  or  administrator 
to  carry  out  the  purposes  of  the  corporation  he  does  not  require  special  author- 
ization for  drafts ;  and  in  an  opinion  of  May  23, 1883,  that  if  an  action  to  secure 
a  final  judgment  against  a  corporation  is  in  question,  the  latter  is  the  one  to  be 
required  to  pay,  and  to  which  notice  of  auctions  is  to  be  given,  through  its 
agents. 
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Art.  157.  Corporations  are  under  the  obligation  to  publish  monthly 
in  the  Gaceta  de  Madrid*  a  detailed  balance  of  the  business,  stating 
the  rate  at  which  the  balance  on  hand  in  securities  is  calculated,  as 
well  as  all  kinds  of  property,  the  prices  of  which  can  be  quoted  on 
exchange. 

Art.  158.  The  members  or  stockholders  of  corporations  can  not 
examine  the  management  thereof  nor  make  any  investigation  with 
regard  thereto  except  at  the  times  and  in  the  manner  prescribed  by 
their  statutes  and  regulations. 

Art.  159.  Corporations  existing  prior  to  the  publication  of  this 
code,  and  which  are  still  governed  by  their  regulations  and  by-laws, 
may  choose  between  continuing  to  be  governed  thereby  or  by  the 
provisions  of  this  code. 

See  the.  royal  order  in  the  note  to  article  3  of  the  royal  decree  promulgating 
thiB  code. 

With  regard!  to  Cuba  and  Porto  Rico  the  royal  decree  of  January  28,  1886,  In 
its  article  2,  which  extended  this  code  to  said  islands,  provided :  "  That  corpora- 
tions existing  on  April  30,  1886,  must  make  use  of  the  right  granted  them  by 
article  159  of  the  code  of  commerce  by  means  of  a  resolution,  adopted  at  a 
general  extraordinary  meeting  called  expressly  for  the  purpose  in  accordance 
with  their  by-laws,  and  in  a  proper  case  in  accordance  with  the  law  of  January 
21,  1870,  which  is  declared  applicable  to  the  islands  of  Cuba  and  Porto  Rico. 

"These  resolutions  must  be  published  in  the  Qaceta  of  Havana  or  of  Porto 
Rico,  as  the  case  may  be,  and  a  copy  shall  be  presented  in  the  Commercial 
Registry." 

The  provisions  of  this  code  can  not  be  applied  to  the  associations  which  have 
not  made  use  of  the  right  of  option  in  accordance  with  this  article  and  with 
article  3  of  the  royal  decree  of  August  22,  1885,  by  which  this  code  was  put  into 
operation.     (Opinion  of  June  80,  1888.) 

Section  Fifth. — Shares. 

Art.  160.  The  common  capital  of  limited  copartnerships  belonging 
to  the  special  partners  and  that  of  corporations  may  be  represented 
by  shares  or  other  equivalent  certificates. 

See  section  3  of  chapter  1,  title  3,  of  the  stamp  law  of  September  15,  1892,  with 
regard  to  shares  and  stock  issued  by  copartnerships  and  corporations. 

Art.  161.  The  shares  may  be  payable  to  order  or  to  bearer. 

Art.  162.  The  shares  payable  to  order  must  be  recorded  in  a  book 
which  the  copartnership  or  corporation  shall  keep  for  this  purpose, 
and  in  which  subsequent  transfers  shall  also  be  entered. 

Art.  163.  The  shares  payable  to  bearer  shall  be  enumerated,  and 
shall  be  recorded  in  stub  books. 

See  article  38  et  seq.  of  the  regulations  for  the  organization  and  government 
of  commercial  registries. 

Art.  164.  In  all  certificates  of  shares,  either  payable  to  order  or  to 
bearer,  there  shall  always  be  entered  the  sum  which  has  been  paid  on 
account  of  its  nominal  value  or  that  they  are  fully  paid. 

In  shares  payable  to  order,  until  the  full  cost  thereof  has  beqi  paid, 
the  first  subscriber  or  holder  of  the  share,  his  assignee,  and  each 
person  succeeding  the  latter,  should  they  be  transferred,  shall  answer 

aThe  code  of  commerce  in  force  in  the  Philippines  states  Qaceta  de  Manila 
instead  of  Qaceta  de  Madrid. 

Although  it  is  not  especially  so  stated  in  the  corresponding  amendments,  the 
same  changes  should  be  understood  for  Cuba  and  Porto  Rico,  with  relation  .to 
the  official  gazettes  of  the  said  islands,  as  is  clearly  deduced  from  the  last  para- 
graph but  one  of  the  preamble  of  the  decree. 
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for  the  payment  of  the  portion  not  contributed,  jointly  and  at  the 
option  of  the  directors  of  the  corporations,  against  whose  liability, 
thus  determined,  no  agreement  whatsoever  suppressing  it  can  be 
established. 

After  an  action  to  enforce  said  liability  has  been  instituted  against 
any  of  the  persons  mentioned  in  the  foregoing  paragraph  no  new 
action  against  any  other  of  the  holders  or  assignees  of  the  shares  can 
be  instituted,  except  when  it  is  proved  that  the  person  who  was  first 
or  previously  proceeded  against  is  insolvent. 

When  shares  not  fully  paid  for  are  payable  to  bearer  the  persons 
who  appear  as  the  holders  thereof  only  shall  be  liable  for  the  payment 
of  their  share.  Should  they  not  appear,  making  a  personal  claim  im- 
possible, the  corporations  or  copartnerships  may  order  the  calling  in 
of  the  certificates  corresponding  to  the  shares  on  which  the  requisite 
quotas  for  the  full  payment  of  the  value  of  each  one  have  not  been 
satisfied. 

In  such  case  the  copartnerships  or  corporations  shall  have  the  right 
to  issue  duplicate  certificates  of  the  same  shares,  in  order  to  convey 
them  for  and  against  the  account  of  the  defaulting  holders  of  the 
certificates  annulled. 

All  shares  shall  be  pavable  to  order  until  50  per  cent  of  their  nom- 
inal value  has  been  paid  in.  After  said  50  per  cent  has  been  paid  in 
they  may  be  converted  into  shares  payable  to  bearer,  if  it  is  thus 
resolved  upon  by  the  copartnerships  or  corporations  in  their  by-Jaws 
or  by  means  of  special  acts  subsequent  to  the  same. 

Art.  165.  New  series  of  stock  can  not  be  issued  before  the  total  pay- 
ment of  the  series  previously  issued  has  been  made.  Any  agreement 
to  the  contrary  included  in  the  articles  of  copartnership  or  of  corpora- 
tion, in  the  by-laws  or  regulations,  or  any  resolution  adopted  at  a 
general  meeting  of  members  in  opposition  to  this  precept  shall  be  null 
and  of  no  value. 

Akt.  166.  Corporations  may  only  purchase  their  own  shares  with 
the  profits  of  their  capital  for  the  purpose  of  amortization. 

In  case  of  a  reduction  in  the  corporate  capital,  when  it  is  proper  in 
accordance  with  the  provisions  of  this  code,  there  may  also  be  amor- 
tization with  a  portion  of  said  capital,  the  legal  measures  which  may 
be  considered  advisable  being  employed. 

Art.  167.  Corporations  can  never  give  guaranties  by  pledging  their 
own  shares. 

Art.  168.  Corporations  sitting  in  a  general  meeting  of  stockholders 
previously  called  for  the  purpose  shall  have  the  power  to  resolve  upon 
the  reduction  or  increase  of  the  corporate  capital. 

In  no  case  can  these  resolutions  be  adopted  at  ordinary  meetings 
unless  it  was  stated,  in  the  call  or  sufficient  time  in  advanoe,  that  an 
increase  or  reduction  of  the  capital  would  be  discussed  and  voted 
upon. 

The  by-laws  of  each  corporation  shall  fix  the  number  of  members 
and  the  amount  of  capital  which  shall  be  required  to  be  present  at 
meetings  at  which  said  capital  is  to  be  reduced  or  increased  or  in 
which  the  modification  or  dissolution  of  the  corporation  is  to  be 
treated  of. 

In  no  case  shall  it  be  less  than  three- fourths  of  the  number  of  the 
former  and  two-thirds  of  the  nominal  value  of  the  latter. 
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The  directors  may  immediately  take  steps  to  carry  out  the  resolu- 
tion of  reduction  adopted  legally  at  a  general  meeting  if  the  capital 
remaining  after  said  reduction  has  been  made  exceeds  75  per  cent  of 
the  amount  of  the  debts  and  obligations  of  the  corporation. 

Otherwise  the  reduction  can  not  take  place  until  all  the  debts  and 
obligations  pending  at  the  date  of  the  resolution  have  been  liquidated 
and  paid,  unless  the  copartnership  or  corporation  obtains  the  previous 
consent  of  its  creditors. 

For  the  execution  of  this  article  the  directors  shall  present  to  the 
judge  or  court  an  inventory,  in  which  the  stock  held  shall  be  ap- 

E  raised  at  the  average  quotation  for  the  last  quarter  and  the  property 
y  a  capitalization  of  the  profits  accruing  therefrom  according  to  the 
legal  rate  of  interest  on  money. 
As  an  explanation  of  the  contents  of  this  article,  see  article  151  of  this  code. 

Art.  169.  Funds  belonging  to  foreigners  invested  in  corporations 
shall  not  be  subject  to  reprisals  in  case  of  war. 

See  the  declaration  between  Spain  and  Great  Britain  for  the  purpose  of  defin- 
ing the  situation  of  corporations  and  of  other  commercial  and  financial  associa- 
tions, of  January  28,  1883,  published  In  the  Oaceta  of  February  2  of  the  same 
year. 

Section  Sixth. — Rights  and  obligations  of  members. 

Art.  170.  If  within  the  period  agreed  upon  any  member  does  not 
contribute  to  the  common  funds  the  amount  of  capital  he  has  obli- 
gated himself  to  contribute,  the  association  may  choose  between 
proceeding  to  obtain  an  execution  against  his  property  to  recover  the 
portion  of  capital  not  contributed,  or  to  rescind  the  contract  with 
regard  to  the  member  in  default,  retaining  the  amounts  which  are 
due  the  common  capital. 

For  the  proceedings  to  secure  an  execution  see  in  title  15  of  the  law  of  civil 
procedure  for  the  Peninsula,  articles  1429  et  seq.,  articles  1427  et  seq.  of  that 
for  Cuba  and  Porto  Rico,  and  articles  1411  et  seq.  of  that  for  the  Philippines. 

The  supreme  court  established,  in  an  opinion  of  June  24,  1860,  that  an  action 
pro  socio  can  only  be  instituted  by  those  who,  being  members  of  an  association, 
desire  to  enforce  the  fulfillment  of  the  obligations  which  they  mutually  imposed 
on  each  other. 

Art.  171.  A  member  who,  for  any  reason  whatsoever,  delays  the 
full  contribution  of  his  capital,  after  the  period  fixed  in  the  articles 
of  association  has  elapsed,  or  should  said  period  not  have  been  fixed 
therein,  from  the  time  the  fund  is  established,  shall  pay  into  the  com- 
mon funds  the  legal  interest  on  the  money  he  has  not  delivered  at  the 
proper  time  and  the  amount  of  the  damages  and  losses  he  may  have 
occasioned  by  reason  of  his  default. 

See  article  218,  No.  4,  of  this  code. 

Art.  172.  When  the  capital  or  the  part  thereof  which  a  partner  is 
to  contribute  consists  of  property,  the  appraisement  thereof  shall  be 
made  in  the  manner  prescribed  in  the  articles  of  association,  and 
should  there  be  no  special  agreement  on  the  matter  the  appraisement 
shall  be  made  by  experts  selected  by  both  parties  and  according  to 
current  prices,  subsequent  increases  or  reductions  therein  being  for 
the  account  of  the  association. 
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In  case  of  disagreement  between  the  experts  a  third  one  shall  be 
designated,  selected  by  lot  from  among  persons  of  his  class  who  ap- 
pear as  paying  the  highest  taxes  in  the  locality,  in  order  that  he  may 
adjust  said  disagreement 

Aa  an  addition  and  explanation  of  the  article  we  treat  of,  see  articles  2117  of 
the  law  of  civil  procedure  In  force  in  the  Peninsula,  2078  of  that  for  Cuba  and 
Porto  Rico,  and  2038  of  that  for  the  Philippines. 

Aht.  173.  The  managers  or  directors  of  commercial  associations 
can  not  refuse  to  permit  partners  or  stockholders  to  examine  all  the 
vouchers  of  the  balances  drawn  up  showing  the  condition  of  the  man- 
agement, with  the  exception  of  the  provisions  of  articles  150  and  158. 

See  the  articles  referred  to  and  article  2166  of  the  law  of  civil  procedure. 

Aht.  174.  The  creditors  of  a  member  shall  not  have,  with  regard  to 
the  association,  not  even  in  the  case  of  the  failure  of  the  same,  any 
further  right  than  that  of  attaching  and  collecting  the  amounts  which 
may  be  due  the  debtor  partner  by  reason  of  profits  or  liquidation. 

The  provisions  contained  in  the  latter  part  of  the  foregoing  para- 
graph shall  not  be  applicable  to  stock  companies,  except  when  said 
stock  is  payable  to  order,  or  when  the  legitimate  owner  thereof  is 
established  without  question,  should  it  be  payable  to  bearer. 

The  supreme  court,  In  an  opinion  of  July  12,  1883,  stated  that  the  property 
of  an  association  is  liable  in  the  first  place  to  the  management  of  the  same,  and 
the  creditors  of  the  members  may  only  collect  the  interests  of  the  latter  after 
the  definite  liquidation  with  relation  to  them  has  taken  place;  and  in  another 
opinion  of  December  19,  1870,  that,  in  the  case  of  the  failure  of  an  association, 
the  private  creditors  of  the  members  are  not  included  among  those  of  the  asso- 
ciation, but  that  after  the  latter  have  been  satisfied,  the  former  may  make  use 
of  their  right  against  the  residue  due  the  debtor  member. 

Section  Seventh. — Special  rules  for  loan  associations. 

Aht.  175.  The  following  transactions  are  mainly  the  business  of 
these  associations: 

1.  To  receive  subscriptions  or  contract  loans  for  the  government, 
and  provincial  or  municipal  corporations. 

2.  To  acquire  public  funds  and  shares  or  securities  of  all  kinds  of 
industrial  undertakings  or  of  loan  associations. 

3.  To  create  companies  of  railroads,  canals,  factories,  mines,  docks, 
general  warehouses,  lighting,  excavations  and  breaking  of  ground, 
irrigation,  drainage,  and  any  other  industrial  enterprises  or  those  of 
public  utility. 

4.  To  effect  the  fusion  or  transformation  of  all  kinds  of  commercial 
associations,  and  take  charge  of  the  issue  of  shares  or  securities  of  the 
same. 

5.  To*  administer  and  lease  all  kinds  of  taxes  and  public  services, 
and  execute  for  their  own  account  or  assign,  with  the  approval  of  the 
Government,  contracts  subscribed  for  the  purpose. 

6.  To  sell  or  give  as  security  all  shares,  bonds,  and  securities  ac- 
quired by  the  association,  and  exchange  them  when  they  consider  it 
advisable. 

7.  To  make  loans  on  public  effects,  shares  or  bonds,  produce,  com- 
modities, crops,  estates,  factories,  vessels  and  their  cargoes  and  other 
property,  and  open  credits  in  account  current,  receiving  as  a  guar- 
anty property  of  the  same  kind 
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8.  To  effect  for  the  account  of  other  associations  or  persons  all 
kinds  of  collections  and  payments,  and  transact  any  other  business 
for  the  account  of  others. 

9.  To  receive  on  deposit  all  kinds  of  negotiable  paper  and  cash, 
and  keep  current  accounts  with  any  corporations,  copartnerships,  or 
persons. 

10.  To  draw  and  discount  bills  of  exchange  and  other  exchange 
paper. 

Loan  association 8  which  are  established  or  Incorporated  after  the  promulga- 
tion of  the  marine  mortgage  law,  which  was  done  on  August  23, 1893,  and  which 
propose,  either  specially  and  exclusively  or  as  one  of  their  branches  of  business, 
to  make  loans  on  vessels,  may  issue  certificates  or  bonds  of  marine  credit. 

Loan  associations  in  existence  at  the  time  this  law  goes  into  operation  which 
have  included  in  the  business  to  which  they  may  devote  themselves  that  of 
making  loans  on  vessels,  in  accordance  with  the  provisions  of  this  article,  can 
not  issue  any  bonds  or  marine  credit  certificates  without  amending  their  by-laws 
for  the  purpose,  after  the  proceedings  and  requisites  established  therein  and  in 
the  articles  of  association,  and  not  without  previously  recording  the  new  agree- 
ment in  the  commercial  registry,  in  accordance  with  the  provisions  of  article 
25  of  this  code. 

The  marine  credit  bonds  or  certificates  Issued  by  the  associations  authorized 
thereto,  shall  be  payable  to  bearer  or  to  order,  with  or  without  amortization, 
and  with  shares  repayable  at  fixed  periods  or  by  lot,  with  or  without  premium. 

The  nominal  capital  of  these  securities  and  the  amounts  of  the  premiums, 
should  there  be  any,  which  are  in  circulation,  shall  not  exceed  the  amount  of 
the  capital  of  the  loans  contracted. 

When  by  reason  of  the  amortization,  or  for  any  other  reason  whatsoever, 
mortgage  creditors  repay  the  whole  or  part  of  their  loans,  a  similar  sum  of 
securities  will  be  set  apart  for  amortization,  which  may  be  in  circulation  unless 
other  loan  contracts  have  been  negotiated  in  the  mean  time  for  an  equal  or 
greater  sum.     (Law  of  August  21,  1893.) 

Art.  176.  Loan  associations  may  issue  obligations  for  an  amount 
equal  to  that  invested  in,  and  which  is  represented  by  securities  on 
hand,  in  accordance  with  the  provisions  of  the  title  relating  to  the 
commercial  registry. 

The^e  obligations  shall  be  payable  to  order  or  to  bearer  at  a  fixed 
period,  which  shall  not  be  less  than  thirty  days  in  any  case,  with 
the  amortization,  should  there  be  any,  and  the  rate  of  interest  fixed. 

By  a  royal  order  of  December  10,  1894  (Gaceta  of  January  9,  1895),  it  is 
ordered  among  other  things — 

"  That  in  order  to  make  use  of  the  power  granted  commercial  associations  by 
article  176  of  the  code  of  commerce  the  latter  must  comply  with  the  provisions 
of  the  royal  order  of  January  16,  1893,  and  strictly  observe  the  provisions  con- 
tained in  the  said  article  and  in  other  articles  of  the  code  which  may  be 
applicable,  it  being  forbidden  in  the  issue  of  obligations  payable  to  bearer  to 
establish  clauses  or  conditions  tending  to  annul  the  purposes  of  the  said  legal 
provisions." 

By  a  royal  order  of  January  16,  1893,  it  was  ordered  that  the  obligations 
which  by  virtue  of  the  provisions  of  this  article  are  issued  and  placed  in  circu- 
lation hereafter  by  loan  associations  which  can  legally  issue  this  .class  of 
obligations,  shall  be  at  least  25  centimeters  long  and  20  centimeters  wide  with- 
out the  coupons  they  must  necessarily  have  at  their  borders,  declaring, 
however,  obligations  legally  issued  and  which  are  already  in  circulation  ex- 
empted from  complying  with  these  requisites,  provided  they  fulfill  the  require- 
ments of  the  royal  order  of  July  16,  1881. 

Said  provision  prescribed  that  obligations  issued  by  associations  or  private 
parties  conform  with  the  form  and  dimensions,  at  least,  of  the  commercial 
promissory  notes  issued  by  the  Treasury  as  public  securities,  In  order  that  by 
this  means  they  can  not  be  confounded  in  any  manner  whatsoever  with  bank 
notes,  which  the  Bank  of  Spain  is  exclusively  authorized  to  issue.  (Onoeta 
of  August  4,  1881.) 

See  the  addition  to  article  179. 
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Section  Eighth. — Bank*  of  issue  and  discount. 

#  Art.  177.  The  following  is  the  principal  business  of  these  institu- 
tions : 

Discounts,  deposits,  current  accounts,  collections,  loans,  drafts,  and 
contracts  with  the  Government  or  public  corporations. 

Art.  178.  Banks  can  not  make  transactions  extending  over  a  period 
of  more  than  ninety  days. 

Neither  shall  they  discount  drafts,  promissory  notes,  or  other  com- 
mercial paper  without  the  guaranty  of  two  responsible  firms. 

Art.  179.  Banks  may  issue  notes  payable  to  bearer,  but  their 
admission  in  business  transactions  shall  not  be  compulsory.  This 
privilege  of  the  issue  of  notes  payable  to  bearer  shall  continue  in 
suspense,  however,  during  the  time  the  privilege  actually  enjoyed  by 
the  National  Bank  of  Spain,  by  virtue  of  special  laws,  continues. 

All  legislation  in  this  code  with  relation  to  the  issue  of  notes  payable  to 
bearer  is  suspended  by  the  express  provision  of  the  above  article  during  the 
time  of  the  existence  of  the  privilege  of  the  Bank  of  Spain;  therefore,  the 
royal  order  of  July  16,  1881,  issued  by  the  treasury  department,  must  be  con- 
sidered as  still  in  force,  for  the  purpose  of  preventing  that  under  other  rights  a 
privilege  be  granted  in  conflict  with  the  exclusive  privilege  enjoyed  for  the 
fiduciary  circulation.     (Royal  order  of  January  16,  1893.    Qaceta  of  the  27th.) 

See  the  addition  to  article  176. 

Art.  179.  (Cuba  and  Porto  Rico.)  Banks  may  issue  notes  payable 
to  bearer,  but  their  admission  in  business  transactions  shall  not  be 
compulsory.  This  privilege  of  the  issue  of  notes  payable  to  bearer 
shall  continue  in  suspense,  however,  during  the  time  the  privilege 
actually  enjoyed  by  the  Spanish  Bank  of  the  Island  of  Cuba  con- 
tinues. 

The  laws  in  force  on  the  issue  of  notes  referred  to  in  this  article  are  con- 
tained in  the  royal  decree  of  March  19,  1874,  granting  privileges  to  the  Bank  of 
Spain  for  the  issue  of  notes,  and  in  that  of  August  16,  1878,  granting  the  same 
privilege  to  the  colonial  banks. 

A  royal  order  of  December  10,  1894  {Qaceta  of  January  9,  1895),  contains 
among  other  provisions: 

"That  credit  copartnerships  or  corporations  are  prohibited  to  issue  paper 
money  under  the  name  of  deposit  receipts,  orders  on  current  accounts,  or  under 
any  other  name  by  which  a  commercial  contract  appears  to  be  evidently 
assumed  to  give  legal  appearance  to  a  manifest  infraction  of  the  second 
paragraph  of  article  179  of  the  code  of  commerce." 

Art.  180.  Banks  shall  keep  in  their  vaults  in  cash  at  least  one- 
fourth  of  the  amount  of  the  deposits  and  current  cash  accounts  and 
of  notes  in  circulation. 

Art.  181.  Banks  are  under  the  obligation  to  change  their  notes 
for  cash  upon  their  presentation  by  the  bearer. 

Noncompliance  with  this  obligation  shall  give  rise  to  an  action  to 
secure  a  judgment  in  favor  of  the  bearer,  after  a  demand  for  pay- 
ment, through  a  notary. 

For  the  application  of  this  article  see  No.  5  of  article  1429  of  the  law  of  civil 
procedure  in  force  in  the  Peninsula,  the  same  number  of  article  1429  of  that  for 
Cuba  and  Porto  Rico,  and  article  1411  of  that  for  the  Philippines. 

According  to  an  opinion  of  April  25,  1876,  the  legal  dissolution  of  banks  of 
issue  deprives  notes  of  the  character  of  fiduciary  money,  with  the  exception  of 
the  rights  against  the  institution  on  account  of  a  voluntary  deposit,  according 
to  ai  tide  23  of  the  law  of  January  28,  1856. 
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Art.  182.  The  value  of  the  notes  in  circulation,  together  with  the 
sum  represented  by  the  deposits  and  current  accounts,  can  not  exceed, 
in  any  case,  the  amount  of  the  cash  reserve  and  of  the  securities  on 
hand  which  can  be  realized  within  the  maximum  period  of  ninety 
days. 

Art.  183.  Banks  of  issue  and  discount  shall  publish,  at  least  once  a 
month,  and  under  the  liability  of  their  directors,  in  the  Gaceta  and 
official  bulletin  of  the  province  statements  of  their  condition. 

Art.  183.  (Philippines.)  Banks  of  issue  and  discount  shall  pub- 
lish, at  least  once  a  month,  and  under  the  liability  of  their  directors, 
statements  of  their  condition  in  the  Gaceta  of  Manila  and  m  the 
official  bulletin,  where  there  is  one.a 

Section  Ninth. — Railroad  and  other  public  work  companies. 
• 
Art.  184.  The  following  are  the  principal  transactions  of  these 
companies : 

1.  The  construction  of  railroads  and  other  public  works  of  any 
kind  whatsoever. 

2.  The  operation  thereof,  either  in  perpetuity  or  during  the  period 
of  time  fixed  in  the  concession. 

Art.  185.  The  capital  stock  of  the  company,  together  with  the  sub- 
sidy, should  there  be  any,  shall  represent  at  least  half  the  amount  of 
the  total  estimate  of  the  work. 

The  companies  can  not  establish  themselves  before  half  of  the 
capital  stock  has  been  subscribed  to  and  25  per  cent  thereof  has  been 
realized. 

Art.  186.  Railroad  companies  and  companies  of  other  public  works 
may  issue  bonds  payable  to  bearer  or  to  order  unrestrictedly  and 
v/ithout  further  limitations  than  those  contained  in  this  code  and 
those  established  in  their  respective  by-laws. 

These  issues  must  be  recorded  in  the  commercial  registry  of  the 
province;  and  if  the  bonds  are  secured  by  mortgage,  said  issues  shall 
furthermore  be  recorded  in  the  proper  registries  of  property. 

The  issues  of  prior  dates  shall  have  preference  over  subsequent  ones 
for  the  payment  of  coupons  and  for  the  amortization  of  the  bonds, 
should  there  be  any. 

Art.  187.  The  bonds  issued  by  companies  shall  be  subject  to  amor- 
tization or  not,  at  their  option,  and  in  accordance  with  the  provisions 
of  their  by-laws. 

Whenever  railroads  or  other  public  works  enjoying  a  subsidy  from 
the  State  are  in  question,  or  for  the  construction  of  which  a  legislative 
or  administrative  concession  was  granted,  if  the  concession  is  tem- 
porary, the  bonds  issued  by  the  concessionnaire  company  shall  be 
withdrawn  by  amortization  or  extinguished  within  the  penod  of  said 
concession,  and  the  State  shall  receive  the  work  at  the  termination  of 
this  period  free  from  all  incumbrances. 

Art.  188.  Railroad  companies  and  other  public  work  companies 
may  sell,  assign,  and  transfer  their  rights  in  the  respective  under- 
takings, and  may  also  combine  with  other  similar  companies. 

a  The  same  change  should  be  understood  as  made  for  Cuba  and  Porto  Rico,  as 
Is  deduced  from  the  paragraph  next  to  the  last  of  the  preamble  of  the  respec- 
tive decree. 
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In  order  that  these  transfers  and  fusions  may  be  effectual,  it  shall 
be  necessary — 

1.  That  the  stockholders  unanimously  agree  thereto,  unless  it  is 
otherwise  prescribed  in  the  by-laws  with  relation  to  a  change  in  the 
object  of  tne  company. 

2.  That  all  the  creditors  of  said  companies  also  agree  thereto.  This 
consent  shall  not  be  necessary  when  the  purchase  or  fusion  takes  place 
without  confounding  the  guaranties  and  mortgages  and  when  the 
creditors  retain  their  respective  rights  in  full. 

See  article  107,  case  number  6,  of  the  mortgage  law  for  the  Peninsula  and 
for  the  colonies,  which  contains  the  restrictions  under  which  railroads,  canals, 
bridges,  and  other  works  destined  to  the  public  service  may  be  mortgaged,  the 
operation  of  which  has  been  granted  by  the  government,  and  the  buildings  and 
lands  which  not  being  directly  and  exclusively  destined  to  the  said  service 
belong  to  private  ownership,  even  though  they  are  annexed  to  said  works. 

Art.  189.  For  the  transfers  and  fusions  of  the  companies  referred 
to  in  the  foregoing  article  no  authorization  whatsoever  shall  be  neces- 
sary from  the  government,  even  though  the  work  has  been  declared 
of  public  utility  for  the  purposes  of  the  right  of  the  exercise  of 
eminent  domain,  unless  the  company  enjoys  a  direct  subsidy  from  the 
State,  or  has  been  incorporated  by  a  law  or  other  administrative  pro- 
vision. 

Art.  190.  The  action  to  secure  an  execution  referred  to  in  the  law 
of  civil  procedure  with  regard  to  the  due  coupons  of  securities  issued 
by  railroad  companies  and  companies  of  other  public  works,  as  well 
as  with  relation  to  the  bonds  drawn  by  lot  for  amortization,  should 
there  be  any,  can  only  be  brought  against  the  net  receipts  of  the  com- 
pany and  against  the  other  property  owned  by  the  same,  which  is  not 
a  part  of  the  road,  or  work,  nor  necessary  for  the  operation. 

Art.  191.  Railroad  and  other  public  work  companies  may  employ 
the  funds  remaining  from  the  construction,  operation,  and  payment  of 
credits  when  they  fall  due,  in  the  manner  they  may  deem  fit,  in  accord- 
ance with  their  by-laws. 

Said  surplus  shall  be  invested  at  such  times,  as  not  to  leave  in  any 
case  the  construction,  preservation,  operation,  and  payment  of  credits 
unattended  to,  under  the  liability  of  the  directors. 

Art.  192.  After  the  forfeiture  of  a  concession  has  been  declared  the 
creditors  of  a  company  shall  have  as  a  guaranty : 

1.  The  net  receipts  of  the  company. 

2.  When  said  receipts  are  not  sufficient  the  net  proceeds  from  the 
works  sold  at  public  auction  for  the  time  still  remaining  of  the 
concession. 

3.  The  other  property  owned  by  the  company,  if  it  does  not  consti- 
tute part  of  the  road  or  of  the  work,  or  is  not  necessary  for  its  move- 
ment or  operation. 

With  regard  to  the  manner  of  enforcing  the  guaranty  referred  to  In  the  fore- 
going article,  there  Is  In  force,  according  to  article  1448  of  the  Law  of  Civil 
Procedure  for  the  Peninsula,  1446  of  that  for  Cuba  and  Porto  Rico,  and  1430  of 
that  for  the  Philippines,  the  law  of  November  12,  cited,  of  which  articles  9 
et  seq.  establish  the  procedure  to  be  observed  therefor. 
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Section  Tenth. — General  warehouse  associations? 

Art.  193.  The  following  are  the  principal  transactions  of  the  asso- 
ciations : 

1.  The  deposit,  preservation,  and  custody  of  produce  and  merchan- 
dise intrusted  to  them. 

2.  The  issue  of  receipts  to  order  or  to  bearer. 

Art.  194.  The  receipts  issued  by  general  warehouse  associations  for 
the  produce  and  merchandise  they  accept  to  care  for  shall  be  negotia- 
ble, shall  be  transferred  by  indorsement,  assignment,  or  in  any  other 
manner  transferring  ownership,  according  as  to  whether  thev  are 
issued  to  order  or  to  Dearer,  and  shall  have  the  force  and  value  or  com- 
mercial bills  of  lading. 

These  receipts  must  necessarily  state  the  class  of  goods,  with  the 
number  or  amount  each  one  represents. 

Art.  195.  The  owner  of  the  receipts  is  vested  with  the  full  owner- 
ship of  the  commodities  deposited  in  the  warehouses  of  the  associa- 
tion, and  shall  be  exempted  from  all  liability  for  claims  brought 
against  the  receiver,  the  indorsers,  or  prior  owners,  except  if  said 
claims  arise  from  the  transportation,  storage,  and  preservation  of  the 
merchandise. 

Art.  196.  If  a  creditor  who  has  legal  possession  of  a  receipt  as 
security  should  not  be  paid  on  the  day  his  claim  falls  due,  he  may 
bring  an  action  against  the  association  to  gain  possession  of  the  goods 
on  deposit  sufficient  to  cover  his  credit,  and  shall  have  preference  over 
other  debts  of  the  depositor,  with  the  exception  of  those  mentioned  in 
the  foregoing  article,  who  shall  enjoy  the  preference. 

Art.  197.  The  sales  referred  to  in  the  preceding  article  shall  be 
made  in  the  warehouse  of  the  association,  without  the  necessity  of  a 
judicial  decree,  at  a  public  auction  previously  announced,  and  through 
a  licensed  broker,  where  there  is  any,  and  otherwise  through  a  notary. 

Art.  198.  General  warehouse  associations  shall  in  all  eases  be  liable 
for  the  identity  and  preservation  of  the  goods  on  deposit,  according  to 
law  relating  to  deposits  for  which  compensation  is  agreed  on. 

Section  Eleventh. — Mortgage  loan  association  or  banks.* 

Art.  199.  The  following  shall  be  the  principal  transactions  of  these 
associations  or  banks: 

1.  To  make  loans  on  real  estate  on  time. 

2.  To  issue  mortgage  bonds  and  certificates. 

Art.  200.  Loans  shall  be  made  on  mortgages  of  real  estate  the  own- 
ership of  which  is  recorded  in  the  registry  in  the  name  of  the  person 
creating  said  mortgage,  and  shall  be  repaid  in  annual  payments. 

The  mortgage  certificates  of  mortgage  banks  shall  bear  a  stamp  of  10  centimos, 
which  shall  be  placed  on  the  original  and  on  the  stub,  according  to  article  158  of 
the  law  of  September  15,  1892. 

*  u  With  regard  to  these  associations,"  says  Mr.  Alonso  Martinez  In  his  state- 
ment of  reasons  preceding  the  project  of  the  code,  "  the  project  does  not  include 
any  modification  whatsoever,  limiting  itself  to  reproducing  the  law  of  July  9, 
1862,  which  laid  down  for  the  first  time  the  rules  for  this  class  of  associations, 
the  doctrine  of  which  supports  the  principles  of  commercial  liberty  and  of  pro- 
tection to  the  interests  of  third  persons." 

*  The  secretary  says  in  his  statement  of  reasons :  "  With  regard  to  these  asso- 
ciations or  banks,  the  necessary  rules  are  issued,  laid  down  In  order  to  guarantee 
the  rights  of  the  creditors,  and  to  avoid,  so  far  as  possible,  the  prejudices  they 
might  suffer  if  certain  restrictions  were  not  established." 
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Art.  201.  These  associations  and  banks  can  not  issue  bonds  nor 
certificates  to  the  bearer  during  the  time  the  privilege  actually  enjoyed 
by  virtue  of  special  laws  by  the  Mortgage  Bank  of  Spain  continues. 

The  privilege  referred  to  in  this  article  is  contained  in  the  royal  decree  of 
July  24,  1875,  which  is  as  follows: 

1.  The  mortgage  hank  created  in  Madrid  under  the  name  of  Mortgage  Bank  of 
Spain,  by  the  law  of  December  2,  1872,  shall  hereafter  be  the  only  one  of  its 
class,  unless  the  Cortes  order  otherwise,  the  additional  article  of  that  law 
extending  its  provisions  of  a  general  character  to  other  establishments  of  land 
credit  which  may  be  created,  being  therefore  without  effect,  as  well  as  the 
privilege  granted  by  the  law  of  December  19,  1869,  to  unrestrictedly  establish 
banks  or  associations  for  mortgage  loans  with  the  right  to  issue  mortgage 
certificates. 

2.  There  shall  be  understood  as  included  In  the  privilege  granted  by  article  23 
of  the  said  law  of  December  2,  1872,  to  the  mortgage  bank  for  the  purpose  of 
negotiating  mortgage  certificates  or  bonds  issued,  the  right  to  purchase  and  sell 
said  bonds  or  certificates,  etc. 

Abt.  201.  (Cuba,  Porto  Rico,  and  the  Philippines.)  The  power  to 
issue  bonds  and  certificates  payable  to  bearer,  referred  to  in  the  second 

Paragraph  of  article  199,  will  not  modify  the  concessions  made  by  the 
rovernment  in  favor  of  other  associations  or  banks,  in  accordance 
with  the  royal  decree  of  August  16,  1878. 

By  this  royal  decree  the  exclusive  privilege  of  fiduciary  circulation  was 
granted  to  the  colonial  banks,  which  shall  be  denominated  Spanish  Bank  of 
Cuba  (Banco  Espafiol  de  Cuba),  Spanish  Bank  of  the  Philippines  (Banco 
Espafiol  de  Filipinas),  and  Spanish  Bank  of  Porto  Rico  (Banco  Espafiol  de 
Puerto  Rico). 

The  following  royal  order  of  July  13,  1895,  published  in  the  Oaceta  of  the 
16th,  is  of  the  greatest  importance  and  of  true  transcendence  for  the  banking 
institutions  of  our  colonies : 

"  Youb  Excellency  :  There  having  been  submitted  to  the  full  council  of  state, 
for  a  report  thereon,  the  proceedings  relating  to  the  project  of  regulations  for 
mortgage  loans  of  the  Spanish  Bank  of  Porto  Rico,  said  high  body  renders  the 
following  report: 

"  *  Youb  Excellency  :  With  royal  order  communicated  by  the  department 
under  the  charge  of  Your  Excellency  on  June  12  last,  received  on  the  17th,  there 
was  forwarded  to  this  council  the  annexed  proceedings  on  a  plan  of  regulations 
for  mortgage  loans  of  the  Spanish  Bank  of  Porto  Rico,  in  order  that  said  full 
council  might  render  an  opinion  as  to  whether  a  special  law  will  be  necessary 
in  order  that  said  credit  institution  might  issue  bonds  or  mortgage  certificates 
payable  to  bearer,  or  whether  the  management  can  itself  grant  the  exclusive 
privilege  for  the  purpose,  in  accordance  with  the  provisions  of  the  royal  decree 
of  August  16*  1878. 

"  '  The  approval  of  certain  resolutions  of  said  bank  having  been  refused,  which 
referred  to  a  plan  of  regulations  for  mortgage  loans,  because  the  bureaus  of  that 
department  believed  that  said  regulations  should  be  the  subject -of  a  special  con- 
cession granted  by  the  Government  In  accordance  with  the  royal  decree  of 
August  16,  1878,  the  governor  of  the  bank,  in  a  communication  of  October  14  of 
said  year  requested,  while  making  several  observations  on  the  subject,  that  the 
said  concession  be  granted  in  a  subsidiary  manner ;  and  a  report  on  the  proposed 
plan  of  regulations  having  been  made  thereon  by  the  bureau,  and  this  council 
having  been  asked  for  an  opinion,  an  opinion  was  rendered  to  the  effect  that, 
said  concession  being  necessary  and  said  bank  having  applied  a  portion  of  its 
capital  in  making  loans  without  the  same,  said  institution  had  acted  in  an 
arbitrary  and  illegal  manner;  this  declaration  being  necessary  in  order  that  said 
bank  might  request  the  requisite  concession  in  due  form,  after  which,  if  the 
request  is  complied  with,  it  would  be  proper  for  the  bank  to  propose  the  exten- 
sion of  its  by-laws  and  definite  regulations  for  mortgage  loans,  for  which  reason 
the  council  did  not  examine  the  plan  of  regulations  attached  to  the  proceedings. 

" '  By  a  royal  order  of  February  14,  1894,  this  was  decided  in  concurrence  with 
the  council,  the  resolution  of  the  secretary  containing  the  following  statements: 
*  The  authority  having  been  requested  in  a  subsidiary  manner  in  the  communica- 
tion of  October  14,  in  view  of  the  changes  made  in  the  plan  of  regulations,  let 
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the  bank  draw  up  the  extension  of  its  by-laws  and  definite  regulations.'  And 
in  consequence  thereof  the  Governor-General  of  Porto  Rico,  with  a  letter,  No. 
228,  of  March  18  last,  forwards  a  certified  copy  of  the  resolutions  of  the  general 
board  of  stockholders  of  the  bank,  adopted  in  the  sessions  of  the  25th  of  the 
preceding  February  and  on  the  2d  of  this  month,  in  which  there  is  proposed  a 
plan  of  addition  to  the  by-laws  of  the  Institution  for  the  regulation  of  mortgage 
transactions. 

" '  The  proper  bureau  of  that  department,  with  which  the  direction  agrees,  ab- 
stains from  studying  the  regulations  proposed  in  detail  until  the  question  raised 
by  article  1  of  the  same  is  decided,  and  which  assigns  to  the  bank  the  exclusive 
privilege  of  issuing  mortgage  certificates  within  the  territory  of  the  island  pay- 
able to  bearer.  After  examining  this  particular  the  bureau  understands  that  such 
exclusive  privilege  can  not  be  granted  except  by  means  of  a  special  law,  because 
notwithstanding  the  reference  made  by  article  201  of  the  code  of  commerce  in 
force  in  Porto  Rico  to  the  royal  decree  of  August  16,  1878,  several  associations 
or  banks  may  exist  with  the  power  to  issue  certificates  payable  to  bearer  with- 
out one  bank  only  having  the  exclusive  privilege  requested.  Therefore  the  re- 
port of  this  council,  requested  by  Your  Excellency,  includes  these  particulars. 

"  'After  having  examined  with  the  greatest  care  the  foregoing  data,  says  the 
council,  to  the  effect  that,  according  to  the  royal  decree  of  August  16,  1878,  and 
in  accordance  with  article  13  of  the  budget  law  of  Porto  Rico  for  1886-87,  there 
was  authorized  by  a  royal  decree  of  March  23,  1887,  the  concession  of  the  bank 
of  that  island,  a  simple  reading  of  the  provisions  therein  cited  is  sufficient  to 
decide  the  actual  question  of  the  proceedings,  because  in  the  royal  decree  of  1878, 
as  well  as  in  the  other  provisions  mentioned,  the  privilege  of  fiduciary  issue  is 
granted  exclusively  to  the  colonial  banks  as  institutions  of  issue  and  discount; 
that  is  to  say,  that  although  said  royal  decree  authorizes  the  banks  to  devote 
a  portion  of  their  capital  to  transactions  which  are  properly  mortgage  transac- 
tions, it  does  not  in  any  manner  whatsoever,  neither  directly  nor  indirectly, 
assume  that  the  issue  of  mortgage  certificates  or  bonds  has  the  character  of  an 
exclusive  privilege,  because  the  royal  decree  in  its  second  article  expressly 
limits  this  particular  to  the  fiduciary  issue  included  in  the  original  distinctive 
character  of  the  bank,  and  article  16  does  not  authorize  the  exclusive  issue  of 
certificates  with  relation  to  mortgage  transactions;  it  being  necessary  to  add 
that,  according  to  articles  1  and  2  of  the  royal  decree  of  March  23,  1887,  the 
exclusive  privilege  refers  only  to  the  issue  of  bank  notes,  while  article  3,  in 
authorizing  that  the  reserve  fund  be  devoted  to  mortgage  transactions  up  to  20 
per  cent  thereof,  does  not  establish  an  exclusive  privilege  for  this  class  of 
transactions. 

" '  But  should  the  above  statements  not  be  sufficient,  and,  examining  the  sub- 
ject, in  view  of  the  provisions  of  the  code  of  commerce  in  force  in  the  island,  the 
same  conclusion  must  be  accepted,  because  article  199,  in  its  second  paragraph, 
grants  all  mortgage  loan  associations  or  banks  the  privilege  of  issuing  mortgage 
bonds  or  certificates,  and  although  article  201  states  that  this  privilege  does  not 
modify  the  concessions  made  by  the  Government  in  favor  of  other  associations 
or  banks,  in  accordance  with  the  royal  decree  of  August  16,  1878,  there  must  be 
taken  into  consideration  that  in  the  preamble  of  the  royal  decree  of  January  28, 
1886,  by  which  the  said  code  was  extended  to  Porto  Rico,  there  was  stated  that 
the  Government,  in  accordance  with  the  codification  commission,  had  decided 
not  to  grant  any  more  privileges  than  the  one  already  granted  the  Spanish 
Bank  of  Cuba,  and  that  the  rule  of  liberty  having  to  be  considered  preponderat- 
ing in  transactions,  the  explanation  of  article  201  does  not  deprive  other  banks 
of  this  character  from  making  mortgage  transactions. 

"  •  Therefore,  although  the  terms  of  article  201  of  the  code  can  not  be  consid- 
ered perfectly  clear  and  exact,  in  saying  that  the  preamble  of  the  said  royal  de- 
cree (with  the  report  of  the  codification  commission)  constitutes  an  authentic 
interpretation  of  the  said  code  with  regard  to  the  points  contained  in  the  pro- 
ceedings, we  can  not  do  less  than  support  the  general  rule  of  liberty. 

"  *  The  council  believes,  therefore,  in  accordance  with  the  bureaus  of  that  de- 
partment, that  the  administration  has  not  the  power  to  grant  the  Bank  of  Porto 
Rico  the  exclusive  privilege  to  issue  mortgage  certificaes  payable  to  bearer,  and 
that,  notwithstanding  the  reference  made  by  article  201  of  the  code  of  commerce 
to  the  royal  decree  of  August  16,  1878,  several  associations  or  banks  may  exist 
at  the  same  time  in  the  island  with  the  power  to  issue  said  certificates. 

" '  Such  is  the  opinion  of  the  council ;  Your  Excellency,  however,  will  decide, 
together  with  His  Majesty,  what  you  may  consider  best' 
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"And  His  Majesty  the  King  (whom  God  preserve),  and  in  his  name  the  Queen  ' 

Regent  of  the  Kingdom,  having  agreed  to  the  foregoing  opinion,  by  his  royal  | 

order  I  communicate  it  to  Your  Excellency  for  your  information  and  consequent  | 

action,-  it  also  being  the  wish  of  His  Majesty  that  the  form  of  regulations  on 
mortgage  loans  forwarded  by  Your  Excellency  be  modified,  taking  into  considera- 
tion the  foregoing  resolution,  and  this  royal  order  to  be  published  in  full  in  the 
Gaceta  de  Madrid  and  in  that  of  that  capital. 

"May  God  preserve  Your  Excellency  many  years, 

«  Madrid,  July  IS,  1895. 

"  CA  STELLA  NO. 

44  The  Governor-General  or  Porto  Rico." 

Abt.  202.  Loans  made  to  provinces  and  to  towns  are  excepted  from 
the  mortgage  required  by  article  200  when  said  provinces  or  towns 
are  legally  authorized  to  contract  loans  within  the  limit  of  said 
authorization,  and  provided  the  repayment  of  the  capital  loaned, 
together  with  interest  and  expenses,  is  assured  by  revenues,  taxes, 
and  capitals,  or  surtaxes  or  special  imposts. 

Loans  to  the  State  are  also  excepted,  which  can  be  made,  further- 
more, on  promissory  notes  of  purchasers  of  national  property. 

Loans  to  the  State,  to  provinces,  or  to  towns  may  be  repaid  within 
a  period  of  less  than  five  years. 

Art.  203.  In  no  case  may  loans  exceed  half  the  value  of  the  prop- 
erty on  which  the  mortgage  is  to  be  created. 

The  basis  and  manner  of  appraising  the  real  property  shall  be  fixed 
exactly  in  the  by-laws  or  regulations. 

Abt.  204.  The  amount  of  the  coupon  and  the  rate  of  amortization 
of  mortgage  certificates,  which  are  issued  by  virtue  of  a  loan,  shall 
never  exceed  the  amount  of  the  net  annual  profits  which  the  real 
estate  offered  and  taken  in  mortgage  as  security  for  the  said  loan 
produce  on  an  average  during  five  years.  The  computation  shall 
always  be  made  with  relation  to  the  loan,  the  income  of  the  property 
mortgaged,  and  the  annual  premium  of  the  certificates  issued  by 
virtue  of  said  mortgage.  This  annuity  may  at  any  time  be  less  than 
the  net  income  of  the  respective  real  estate  mortgaged  as  security  for 
the  loan  and  for  the  issue  of  the  certificates. 

Art.  205.  When  the  real  estate  mortgaged  diminishes  in  value  by 
40  per  cent,  the  bank  may  request  the  increase  of  the  mortgage  in 
order  to  cover  said  depreciation,  or  the  annulment  of  the  contract, 
and  the  debtor  shall  choose  between  these  two  measures. 

The  provisions  of  this  article  and  those  of  article  206  are  suspended  in  the 
Peninsula  and  adjacent  Islands  as  a  consequence  of  the  privilege  established  in 
article  201. 

Art.  206.  Mortgage  loan  banks  may  issue  mortgage  certificates  to 
an  amount  equal  to  the  total  value  of  the  loans  on  real  estate. 

They  may,  furthermore,  issue  special  obligations  for  the  amount  of 
the  loans  to  the  State,  to  provinces,  or  to  towns. 

Art.  207.  The  mortgage  certificates  and  special  obligations  treated 
of  in  the  foregoing  article  shall  be  payable  to  order  or  to  bearer,  with 
or  without  amortization,  for  short  or  long  periods,  with  or  without 
premium. 

These  certificates  and  obligations,  their  coupons  and  the  premiums, 
shall  be  the  basis  for  an  execution  in  the  manner  prescribed  in  the 
law  of  civil  procedure. 

With  regard  to  the  procedure  to  be  pursued  in  order  to  obtain  the  cash  value 
of  the  mortgage  certificates,  obligations,  etc.,  see  Title  XV  of  the  Law  of  Civil 
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Procedure,  articles  1429  to  1643  for  the  Peninsula,  1427  to  1478  of  that  for  Cuba 
and  Porto  Rico,  and  1411  et  aeq.  of  that  for  the  Philippines. 

Art.  208.  The  mortgage  certificates  and  special  obligations,  as  well 
as  their  interest  and  coupons,  and  the  premiums  assigned  to  them, 
shall  be  secured,  with  preference  over  all  other  creditors  or  obliga- 
tions, by  the  credits  and  loans  in  favor  of  the  bank  or  association 
which  may  have  issued  the  same  and  which  represent  said  credits  and 
loans,  being,  therefore,  jointly  and  severally  liable  for  the  payment 
thereof. 

Without  prejudice  to  this  special  guaranty,  they  shall  enjoy  the 
general  guaranty  of  the  capital  of  the  association;  also  with  prefer- 
ence in  regard  to  the  latter  over  the  credits  resulting  from  other 
transactions. 

Art.  209.  Mortgage  loan  banks  may  also  make  loans  secured  by 
mortgage,  repayable  in  a  period  of  less  than  five  years. 

These  loans  at  short  time  shall  be  without  amortization,  and  shall 
not  authorize  the  issue  of  mortgage  obligations  or  certificates,  and 
must  be  made  from  the  capital  of  the  common  funds  and  from  the 
accrued  profits. 

Art.  210.  Mortgage  loan  banks  may  receive,  with  or  without  inter- 
est, capitals  on  deposit,  and  employ  half  thereof  in  making  advances 
for  a  period  not  to  exceed  ninety  aays  on  their  mortgage  obligations 
and  certificates,  as  well  as  on  any  other  deeds  which  banks  of  issue 
and  discount  receive  as  security. 

In  case  of  default  in  payment  on  the  part  of  the  person  who 
secured  the  loan,  the  bank  may  demand  the  sale  of  the  certificates  or 
deeds  given  as  security,  in  accordance  with  the  provisions  of  article 
323. 

Art.  211.  All  combinations  for  mortgage  loans,  including  mutual 
associations  of  landowners,  shall  be  subject,  in  so  far  as  the  issue  of 
mortgage  certificates  and  obligations  is  concerned,  to  the  rules  con- 
tained in  this  section. 

Section  Twelfth. — Special  rules  for  agricultural  banks  and  associations. 

Art1.  212.  The  following  shall  be  the  principal  transactions  of  these 
associations: 

1.  To  make  loans  in  cash  or  in  kind,  for  a  period  not  to  exceed 
three  years,  on  products,  crops,  cattle,  or  other  special  pledges  or 
securities. 

2.  To  guarantee  with  their  signature  promissory  notes  and  paper 
demandable  within  a  period  not  to  exceed  ninety  days,  in  order  to 
facilitate  its  discount  or  negotiation  to  the  owner  or  farmer. 

3.  Other  transactions,  the  purpose  of  which  is  to  favor  the  breaking 
or  improving  of  ground,  draining  of  lands,  and  the  development  of 
agriculture  and  other  industries  related  thereto. 

Art.  213.  Agricultural  loan  banks  or  associations  may  have  agents ' 
outside  of  their  domicile  who  may  personally  answer  for  the  solvency 
of  the  landowners  or  tenants  who  request  the  assistance  of  the  asso- 
ciation, placing  their  signature  on  the  promissory  note  which  said 
association  is  to  discount  or  indorse. 


Digitized  by  VjOOQIC 


CODE  OF  COMMERCE.  999 

a  Akt.  214.  The  guaranty  or  indorsement  placed  by  these  associa- 
tions or  their  representatives,  or  by  the  agents  referred  to  in  the  fore- 
going article,  on  the  promissory  notes  of  the  landowner  or  farmer 
shall  entitle  the  bearer  thereof  to  demand  their  payment  directly,  and 
to  obtain  an  execution  on  the  day  any  of  the  subscriptions  falls  due. 

Art.  215.  The  promissory  notes  of  the  landowner  or  farmer,  be 
they  either  held  by  the  association  or  negotiated  by  the  same,  shall 
when  they  fall  due  give  rise  to  the  execution  which  may  be  proper,  in 
accordance  with  the  law  of  civil  procedure,  against  the  property  of 
the  landowner  or  farmer  who  may  have  subscribed  them. 

According  to  number  5  of  article  1429  of  the  law  of  civil  procedure  in  force  in 
the  Peninsula  (1427  of  that  for  Cuba  and  Porto  Rico  and  1411  of  that  for  the 
Philippines). 

Akt.  216.  The  interest  and  commission  which  the  agricultural  loan 
associations  and  their  agents  or  representatives  are  to  receive  shall  be 
unrestrictedly  stipulated  within  the  limits  fixed  by  the  by-laws. 

Art.  217.  Agricultural  loan  associations  can  not  devote  to  the  trans- 
actions referred  to  in  paragraphs  2  and  3  of  article  212  more  than 
50  per  cent  of  the  common  capital,  applying  the  remaining  50  per  cent 
to  the  loans  referred  to  in  number  1  of  the  same  article. 

Section  Thirteenth. — Expiration  and  liquidation  of  commercial  associations. 

Art.  218.  The  partial  rescission  of  the  articles  of  general  and 
limited  commercial  copartnerships  shall  be  proper  in  any  of  the  fol- 
lowing cases: 

1.  When  a  partner  makes  use  of  the  common  capital  and  of  the  firm 
name  for  private  business. 

2.  When  a  partner  interferes  in  the  management  of  the  company 
who  has  no  right  to  do  so,  according  to  the  conditions  of  the  articles 
of  copartnership. 

3.  When  any  partner  intrusted  with  the  management  commits  a 
fraud  in  said  management  or  in  the  bookkeeping  of  the  copartnership. 

4.  When  any  partner  fails  to  contribute  to  the  common  capital  the 
amount  stipulated  in  the  articles  of  copartnership,  after  having  been 
requested  to  do  so. 

5.  When  a  partner  transacts  commercial  business  for  his  own  ac- 
count, which  is  not  lawful  in  accordance  with  the  provisions  of 
articles  136,  137,  and  138. 

6.  When  a  partner  who  is  under  the  obligation  to  render  personal 
services  to  the  copartnership  absents  himself,  after  having  been 
requested  to  return  and  comply  with  his  duties,  and  does  not  do  so  or 
does  not  give  a  good  reason  which  temporarily  prevents  him  from 
returning. 

7.  When  one  or  more  partners  do  not  comply,  in  any  manner  what- 
soever, with  the  obligations  imposed  in  the  articles  of  copartnership. 

With  regard  to  number  5,  see  the  articles  referred  to ;  and  with  regard  to  the 
whole  of  this  article  see  the  regulations  for  the  organization  and  management  of 
commercial  registries. 

Art.  219.  The  partial  rescission  of  the  copartnership  will  produce 
the  annulment  of  the  articles  in  so  far  as  the  responsible  partner  is 
concerned,  who  shall  be  considered  as  excluded  therefrom,  requiring 
him  to  pay  the  amount  of  the  loss  which  may  correspond  to  him, 


Digitized  by  VjOOQIC 


1000  LAWS  OF  POBTO  BICO. 

should  there  be  any,  and  the  copartnership  shall  be  authorized  to 
retain,  without  allowing  him  to  participate  in  the  profits  nor  giving 
him  any  indemnification,  the  funds  he  may  have  contributed  to  the 
common  capital,  until  all  the  transactions  pending  at  the  time  of  the 
rescission  have  been  concluded  and  liquidated. 

Art.  220.  The  liability  of  the  partner  excluded  as  well  as  that  of 
the  copartnership  for  all  acts  and  obligations  contracted  in  the  name 
and  for  the  account  of  the  latter,  with  regard  to  third  persons,  shall 
continue  until  the  record  of  the  partial  rescission  of  tne  articles  of 
copartnership  has  been  made  in  tne  commercial  registry. 

According  to  number  6  of  article  38  of  the  registry  regulations,  it  is  the 
obligation  of  associations  to  record  their  partial  rescission,  as  well  as  their 
complete  dissolution,  except  when  said  dissolution  takes  place  on  account  of  the 
termination  of  the  period  for  which  it  was  established,  in  which  case  said  record 
is  optional. 

The  supreme  court  laid  down,  in  an  opinion  of  March  23,  1885,  that  the  dis- 
solution of  a  copartnership  by  the  will  of  the  partners  which  is  not  entered  In 
the  registry  can  not  prejudice  third  persons. 

Art.  221.  Associations  of  any  kind  whatsoever  shall  be  completely 
dissolved  for  the  following  reasons: 

1.  The  termination  of  the  period  fixed  in  the  articles  of  association 
or  the  conclusion  of  the  enterprise  which  constitutes  its  purpose. 

2.  The  entire  loss  of  the  capital. 

3.  The  failure  of  the  association. 

Observe  articles  223  and  226  of  this  code. 

Art.  222.  General  and  limited  copartnerships  shall  furthermore  be 
totally  dissolved  for  the  following  reasons: 

1.  The  death  of  one  of  the  general  partners  if  the  articles  of  copart- 
nership do  not  contain  an  express  agreement  that  the  heirs  of  the 
deceased  partner  are  to  continue  in  the  copartnership,  or  an  agreement 
to  the  effect  that  said  copartnership  will  continue  between  the  surviv- 
ing partners. 

2.  The  insanity  of  a  managing  partner  or  any  other  cause  which 
renders  him  incapable  of  administering  his  property. 

3.  The  failure  of  any  of  the  general  partners. 

Art.  223.  Commercial  associations  shall  not  be  considered  as  ex- 
tended by  the  implied  or  presumed  will  of  the  members  after  the 
Keriod  for  which  they  were  constituted  has  elapsed ;  and  if  the  mem- 
ers  desire  to  continue  in  association  they  shall  draw  up  new  articles, 
subject  to  all  the  formalities  prescribed  for  their  establishment, 
according  to  the  provisions  of  article  119. 

Art.  224.  In  general  or  limited  copartnerships,  established  for  an 
indefinite  period,  if  any  of  the  partners  requests  its  dissolution,  the 
other  partners  can  not  oppose  it  except  for  reasons  of  bad  faith  on  the 
part  of  the  person  suggesting  it 

It  shall  be  understood  that  a  partner  acts  in  bad  faith  with  regard 
to  the  dissolution  of  the  copartnership  when  he  would  thereby  derive 
a  private  profit  which  he  would  not  receive  should  the  copartnership 
continue. 

Art.  225.  A  member  who  retires  from  a  partnership  on  his  own 
accord  or  who  suggests  its  dissolution  can  not  prevent  pending  trans- 
actions to  be  concluded  in  the  manner  most  convenient  to  the  common 
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interests,  and  until  said  transactions  are  concluded  the  division  of  the 
property  and  goods  of  the  copartnership  shall  not  take  place. 

The  supreme  court  in  an  opinion  of  May  8,  1861,  declared:  That  although 
law  11,  title  10,  Partida  5,  establishes  that  a  partner  may  retire  from  a  copart- 
nership without  his  copartners  having  the  right  to  prevent  him  from  doing  so, 
even  though  he  retires  before  the  termination  of  the  transaction,  or  before  the 
time  agreed  upon,  he  is  liable  to  the  copartnership  for  any  loss  or  damage  which 
may  arise  by  reason  of  his  unseasonable  retirement. 

Abt.  226.  The  dissolution  of  a  commercial  association,  which  pro- 
ceeds from  any  other  cause  but  the  termination  of  the  period  for 
which  it  was  constituted,  shall  not  cause  any  prejudice  to  third  parties 
until  it  has  been  recorded  in  the  commercial  registry. 

See  article  38,  No.  6,  of  the  regulations  for  the  organization  and  government 
of  the  commercial  registry. 

Art.  227.  In  the  liquidation  and  division  of  the  common  capital  the 
rules  established  in  the  articles  of  association  shall  be  observed,  and 
should  there  be  none,  the  rules  contained  in  the  following  articles. 

There  can  not  be  enforced  against  an  association  to  which  another  one  has 
been  joined  an  obligation  contracted  by  the  latter  long  before  the  fusion  took 
place,  and  the  foregoing  article  can  not  be  considered  as  violated  thereby. 
(Opinion  of  June  21,  1880.) 

Art.  228.  From  the  time  an  association  is  declared  in  liquidation 
the  representation  of  the  managing  members  to  make  new  contracts 
and  obligations  shall  cease,  their  powers  being  limited  as  liquidators 
to  collecting  the  credits  of  the  association,  to  extinguishing  the  ob- 
ligations previously  contracted  as  they  fall  due,  and  to  realizing 
pending  transactions. 

The  manager  of  an  association  in  liquidation  has  the  right  to  demand  the 
fulfillment  of  the  obligations  contracted  in  favor  of  the  same  prior  to  the  dis- 
solution.    (Opinion  of  October  12,  1888.) 

Akt.  229.  In  general  or  limited  copartnerships,  should  there  be  no 
opposition  on  the  part  of  any  of  the  partners,  the  persons  who  man- 
aged the  common  funds  shall  continue  in  charge  of  the  liquidation ; 
but  should  all  the  partners  not  agree  thereto  a  general  meeting  shall 
be  called  without  delay,  and  the  decision  adopted  at  the  same  shall  be 
enforced  with  regard  to  the  appointment  of  liquidators  from  among 
the  members  of  the  association  or  not,  as  well  as  in  all  that  refers  to 
the  form  and  proceedings  of  the  liquidation  and  the  management  of 
the  common  funds. 

Although  articles  of  association  by  their  nature  require  the  corresponding 
liquidation,  which  must  be  made  at  the  proper  time  in  order  to  determine  the 
rights  and  liabilities  of  the  members,  said  liquidation  must  be  made  by  the 
member  who  conducted  the  administration  or  management,  he  being  the  person 
who  can  give  an  account  of  the  management  and  of  the  result  of  the  business 
transacted.    (Opinion  of  October  3, 1894,  Qacetas  of  December  12  and  13.) 

Art.  230.  Under  the  penalty  of  removal  the  liquidators  shall — 

1.  Draw  up  and  communicate  to  the  members,  within  the  period  of 
twenty  days,  an  inventory  of  the  common  property,  with  a  balance  of 
the  association  in  liquidation,  according  to  its  books. 

2.  Communicate  in  the  same  manner  to  the  members  every  month 
the  condition  of  the  liquidation. 

Art.  231.  The  liquidators  shall  be  liable  to  the  members  for  any 
loss  suffered  by  the  common  funds  on  account  of  fraud  or  serious 
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negligence  in  the  discharge  of  their  duty,  but  are  not  understood 
hereby  as  being  authorized  to  transact  business  nor  to  compromise  the 
common  interests,  unless  the  members  have  expressly  granted  them 
these  privileges. 

Art.  232.  At  the  conclusion  of  the  liquidation  and  when  the  time 
has  come  to  make  the  division  of  the  common  funds,  according  to  the 
classification  made  by  the  liquidators,  or  by  the  meeting  of  members, 
which  any  of  whom  can  request  to  be  held  ror  this  purpose,  said  liqui- 
dators shall  make  the  division  within  the  period  decided  by  the 
meeting. 

Art.  233.  If  any  of  the  members  considers  himself  unjustly  treated 
in  the  division  made,  he  may  make  use  of  his  right  before  the  judge 
or  court  of  competent  jurisdiction. 

Art.  234.  In  the  liquidation  of  commercial  associations  in  which 
minors  or  incapacitated  persons  are  interested,  the  father,  mother,  or 
guardian  of  the  latter  shall  act,  as  may  be  the  case,  with  full  powers, 
as  though  a  private  transaction  were  involved,  and  all  the  proceedings 
instituted  and  consented  to  by  said  representatives  for  their  prin- 
cipals shall  be  valid  and  irrevocable  without  privilege  of  restitution 
and  without  prejudice  to  the  liability  the  former  may  contract  with 
regard  to  the  latter  by  reason  of  their  carelessness  or  negligence. 

Art.  235.  No  member  can  demand  the  delivery  to  him  of  the  capital 
due  him  from  the  common  funds  until  all  the  debts  and  obligations  of 
the  association  have  been  extinguished,  or  until  the  amount  thereof 
has  been  deposited,  if  the  delivery  can  not  at  once  take  place. 

An  opinion  of  the  said  court  of  March  23,  1885,  establishes:  That  when  an 
association  contracts  the  obligation  to  pay  a  certain  salary  to  one  of  its  em- 
ployees and  the  former  is  afterwards  dissolved  by  the  will  of  the  members,  the 
association  in  liquidation  is  bound  to  pay  said  employee  his  salary  until  he  is 
notified  of  the  dissolution,  as  well  as  interest  for  the  delay  in  making  the  pay- 
ment at  the  time  stipulated. 

The  opinion  which  orders  that,  in  accordance  with  what  has  been  agreed  upon, 
the  losses  and  profits  must  be  distributed  when  an  association  is  dissolved,  does 
not  violate  the  provisions  of  the  foregoing  article.  (Opinion  of  February  12, 
1889.) 

Art.  236.  There  shall  be  deducted  from  the  first  divisions  made 
among  the  members  the  sums  they  may  have  received  for  personal 
expenses  or  which  have  been  advanced  them  by  the  company  for  any 
other  reason  whatsoever. 

Art.  237.  The  private  property  of  the  general  partners  which  is  not 
included  in  the  assets  of  the  copartnership  when  it  is  established 
can  not  be  seized  for  the  payment  of  the  obligations  contracted  by 
the  copartnership  until  after  the  common  assets  have  been  attached. 

Art.  238.  In  corporations  in  liquidation,  the  provisions  of  their  by- 
laws shall  continue  to  be  observed  in  so  far  as  ordinary  or  extraordi- 
nary general  meetings  are  concerned,  as  well  as  with  relation  to  the 
accounts  to  be  given  of  the  progress  of  the  liquidation,  and  to  resolve 
upon  what  may  be  advisable  for  the  common  interests* 

Title  II. — Joint  Accounts. 

Art.  239.  Merchants  may  have  an  interest  in  the  transactions  of 
other  merchants,  contributing  thereto  the  amount  of  capital  they  may 
agree  upon,  and  participating  in  the  favorable  or  unfavorable  results 
of  said  transactions  in  the  proportion  which  may  be  fixed. 
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The  doctrine  established  by  the  supreme  court  in  an  opinion  of  January  20, 
1865,  is  applicable  to  the  contents  of  this  article,  in  which  there  is  stated :  The 
provisions  of  the  code  of  commerce  relating  to  commercial  associations  are  not 
applicable  to  this  association,  and  which  provisions  establish  the  manner  in 
which  they  are  to  be  constituted,  the  results  and  obligations  they  produce,  as 
well  as  their  life,  liquidation,  etc.  And  in  other  opinions  of  December  7  and  9, 
1871,  and  December  12,  1866:  That  when  an  association  is  established  allowing 
a  third  person  to  participate  therein,  and  there  are  no  common  agreements 
between  themselves,  and  no  fund  by  shares  is  created,  which  are  the  character- 
istics of  commercial  associations,  said  association  can  only  be  called  a  joint 
account  association. 

According  to  an  opinion  of  July  11,  1888,  an  agreement  in  which  one  of  the 
contracting  parties  only  contributes  capital,  and  in  which  there  is  no  manager 
to  direct  in  his  own  name  and  under  his  own  liability  the  negotiations,  can  not 
be  called  a  contract  for  joint  accounts. 

Art.  240.  Joint  accounts  shall  not  be  subject,  with  regard  to  their 
formation,  to  any  formality,  and  may  be  privately  contracted  by  word 
or  in  writing,  and  their  existence  may  be  proved  by  any  of  the  means 
accepted  in  Taw,  in  accordance  with  the  provisions  of  article  51. 

With  regard  to  this  point,  the  supreme  court  established,  in  an  opinion  of 
December  9,  1871,  and  in  others,  that  although  joint  accounts  are  not  subject 
to  a  fixed  form  (by  word  or  in  writing)  it  should  not  be  construed  to  the  effect 
that  the  other  legal  rules  and  provisions  proper  to  the  nature  of  said  contracts, 
and  which  fix  the  relations  of  the  members  to  each  other  as  well  as  the  duties 
of  the  latter  with  regard  to  the  management  of  the  common  interests,  are  not 
applicable  to  the  same. 

Art.  241.  In  the  transactions  treated  of  in  the  two  foregoing  ar- 
ticles, no  commercial  name  common  to  all  the  participants  can  be 
adopted,  nor  can  any  further  direct  credit  be  made  use  of  except  that 
of  the  merchant  who  transacts  the  business  and  who  manages  in  his 
own  name  and  under  his  individual  liability. 

Art.  242.  Persons  transacting  business  with  the  merchant  carrying 
on  the  joint  business  shall  only  have  a  right  of  action  against  the 
latter  and  not  against  the  other  persons  interested,  and  the  latter,  on 
the  other  hand,  shall  have  no  right  of  action  against  the  third  person 
who  made  the  transaction  with  the  manager  unless  said  manager 
formally  cedes  his  right  to  them. 

Art.  243.  The  liquidation  shall  be  effected  by  the  manager,  and 
after  the  transactions  have  been  concluded  he  sftall  render  a  proper 
account  of  its  results. 

In  an  opinion  of  December  20,  1882,  the  supreme  court  established :  That  in 
associations  on  joint  account  the  person  managing  the  same  is  the  person  who 
is  to  render  the  accounts. 

Title  III. — Commercial  Commissions. 

Section  First. — Agents. 

Art.  244.  As  a  commercial  commission  shall  be  considered  that 
which  involves  a  commercial  act  or  transaction  and  in  which  the  prin- 
cipal or  the  agent  is  a  merchant  or  commercial  broker. 

According  to  an  opinion  of  the  supreme  court  of  June  14, 1882,  there  can  not 
be  considered  as* an  act  of  commercial  commission  the  charge  or  commission 
accepted  by  a  person  for  the  sale  of  the  crops  of  the  owner  for  the  account, 
order,  and  risk  of  the  same. 

Art.  245.  The  agent  may  discharge  the  commission,  acting  in  his 
own  name  or  in  that  of  the  principal. 

In  an  opinion  of  September  21,  1869,  the  supreme  court  established  that  in 
order  to  transact  commercial  business  for  account  in  the  capacity  of  agent  a 
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power  of  attorney  contained  in  a  solemn  instrument  is  not  necessary,  but  it  is 
sufficient  to  have  received  the  commission  in  writing  or  by  word,  although  in  the 
latter  case  It  will  be  necessary  to  ratify  it  in  writing,  according  to  an  opinion 
of  January  17,  1878. 

Abt.  246.  When  the  agent  transacts  business  in  his  own  name,  it 
shall  not  be  necessary  for  him  to  state  who  is  the  principal  and  he 
shall  be  directly  liable,  as  if  the  business  were  for  his  own  account,  to 
the  persons  with  whom  he  transacts  the  same,  said  persons  not  having 
any  right  of  action  against  the  principal,  nor  the  latter  against  the 
former,  the  liabilities  of  the  principal  and  of  the  agent  to  each  other 
always  being  reserved. 

See  article  2127  of  the  law  of  civil  procedure. 

The  principal  may,  according  to  an  opinion  of  the  supreme  court  of  October  6, 
1881,  avoid  the  obligations  imposed  on  principals  by  the  code  of  commerce. 

The  same  court,  in  an  opinion  of  June  SO,  1883,  stated :  That  persons  trans- 
acting business  with  an  agent  do  not  acquire  any  right  of  action  against  the 
principal  for  the  obligations  which  said  agent  contracted  in  his  own  name, 
and  that  when  the  agent  does  not  act  in  his  own  name  the  principal  has  a  right 
of  action  against  the  persons  with  whom  the  former  transacted  the  business 
intrusted  to  him,  an  assignment  to  him  by  the  said  agent  not  being  necessary. 

Akt.  247.  If  the  agent  transacts  business  in  the  name  of  the  princi- 
pal, he  must  state  that  fact ;  and  if  the  contract  is  in  writing,  he  must 
state  it  therein  or  in  the  subscribing  clause,  giving  the  name,  surname, 
and  domicile  of  said  principal. 

In  the  case  of  prescribed  in  the  foregoing  article,  the  contract  and 
the  actions  arising  therefrom  shall  be  effective  between  the  principal 
and  the  person  or  persons  who  may  have  transacted  business  with  the 
agent;  but  the  latter  shall  be  liable  to  the  persons  with  whom  he 
transacted  business  during  the  time  he  does  not  prove  the  commission, 
if  the  principal  should  deny  it,  without  prejudice  to  the  obligation 
and  proper  actions  between  the  principal  and  agent. 

Art.  248.  In  case  an  agent  should  refuse  the  commission  intrusted 
to  him,  he  shall  be  obliged  to  communicate  his  decision  to  the  principal 
by  the  quickest  means  possible,  being  required  in  any  case  to  confirm 
it  by  the  first  mail  after  receiving  the  commission. 

He  shall  also  be  obliged  to  exercise  due  care  in  the  custody  and 
preservation  of  the  merchandise  which  the  principal  may  have  for- 
warded to  him  until  the  latter  appoints  a  new  agent,  in  view  of  his 
refusal,  or  until,  without  awaiting  a  new  designation,  the  judge  or 
court  has  taken  possession  of  the  goods  at  the  request  of  the  agent. 

The  noncompliance  with  any  of  the  obligations  established  in  the 
two  foregoing  paragraphs  shall  cause  the  agent  to  incur  the  liability 
of  indemnifying  the  principal  for  the  loss  and  damages  which  may 
arise. 

See,  further  on,  article  623,  and  also  article  2119  of  the  law  of  civil  procedure 
for  the  Peninsula,  2080  of  that  for  Cuba  and  Porto  Rico,  and  2040  of  that  for 
the  Philippines. 

Art.  249.  The  commission  shall  be  understood  as  accepted  when- 
ever the  agent  takes  any  action  in  the  discharge  of  the  commission 
intrusted  to  him  by  the  principal  which  is  not  limited  to  the  action 
mentioned  in  the  second  paragraph  of  the  foregoing  article. 

For  the  application  of  this  article,  note  the  provisions  of  article  252,  which  is 
closely  related  thereto, 
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Art.  250.  The  discharge  of  commissions  requiring  the  disbursement 
of  funds  shall  not  be  compulsory,  even  though  they  have  been  ac- 
cepted, until  the  principal  places  the  sum  necessary  for  the  purpose 
at  the  disposal  of  the  agent. 

The  agent  may  also  suspend  the  taking  of  further  action  with 
regard  to  the  commission  intrusted  to  him  when,  after  having  made 
use  of  the  sum  received,  the  principal  should  refuse  to  forward  the 
further  funds  requested  by  the  former. 

Art.  251.  If  an  agreement  has  been  made  to  advance  the  funds 
necessary  for  the  discharge  of  the  commission,  the  agent  shall  be 
obliged  to  supply  them,  except  in  the  case  of  the  suspension  of  pay- 
ments or  bankruptcy  of  the  principal. 

Art.  252.  The  agent  who,  without  legal  cause,  does  not  fulfill  the 
commission  accepted  or  the  discharge  of  which  he  has  begun  to  carry 
out,  shall  be  liable  for  all  the  damages  the  principal  may  suffer  by 
virtue  thereof. 

Art.  253.  After  a  contract  has  been  made  by  the  agent  with  all  the 
legal  formalities,  the  principal  must  accept  all  the  consequences  of  the 
commission,  reserving  the  right  of  action  against  the  agent  by  reason 
of  error  or  omission  committed  in  its  fulfillment. 

Art.  254.  The  agent  who,  in  the  discharge  of  his  commission  acts 
in  accordance  with  the  instructions  received  from  the  principal,  shall 
be  exempted  from  all  liability  to  the  same. 

With  regard  to  this  point,  in  an  opinion  of  November  27,  1807,  the  supreme 
court  stated:  That  even  though  an  agent  be  empowered  to  act  in  the  manner 
he  may  deem  most  convenient,  he  shall  not  thereby  be  relieved  of  the  duty  of 
giving  to  his  principal,  in  the  manner  agreed  upon  or  possible,  notice  of  the  con- 
ditions or  circumstances  which  influence  his  decision,  in  order  that  the  former 
may  ratify  the  authorization  and  give  him  new  instructions  with  full  informa- 
ton.  In  another  opinion  of  June  3,  1870:  That  an  agent  must  submit  to  the 
instructions  he  receives  from  the  principal,  and  thus  shall  not  incur  liability, 
and  therefore  if  an  agent  does  not  receive  an  express  order  to  deliver  certain 
goods  before  a  declaration  of  suspension  of  payments  he  does  not  incur  liability. 

The  same  court,  in  opinions  of  June  8,  1870,  May  27,  1871,  and  December  27, 
1875,  declared :  That  all  the  acts  executed  by  an  agent  personally  or  through  his 
correspondents  must  be  in  accordance  with  the  instructions  received  from  the 
principal,  and  if  he  acts  in  this  manner  he  shall  be  exempted  from  aU  liability 
for  the  accidents  and  results  which  may  arise  in  the  transaction. 

Aht.  255.  In  so  far  as  matters  not  expressly  foreseen  and  provided 
for  by  the  principal  are  concerned,  the  agent  shall  consult  him,  pro- 
vided this  is  permitted  by  the  nature  of  the  business. 

But  should  said  agent  be  authorized  to  proceed  according  to  his 
judgment,  or  the  consultation  be  not  possible,  he  shall  proceed  with 
prudence  and  in  accordance  with  commercial  customs,  acting  in  the 
business  as  if  it  were  his  own.  Should  an  unforeseen  accident  make 
the  execution  of  the  instructions  received  hazardous  or  prejudicial,  in 
the  judgment  of  the  agent,  he  may  suspend  the  fulfillment  of  the  com- 
mission, communicating  the  reasons  for  his  action  to  the  principal  by 
the  speediest  means  of  communication. 

Art.  256.  In  no  case  shall  the  agent  proceed  against  an  express 
order  of  the  principal,  being  liable  for  all  the  losses  and  damages  he 
may  occasion  by  reason  thereof. 

Similar  liability  shall  be  incurred  by  an  agent  in  cases  of  malice  or 
of  abandonment. 
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Art.  257.  An  agent  shall  always  be  liable  for  the  cadi  he  may  have 
in  his  hands  by  reason  of  the  commission. 

Art.  258.  An  agent  who,  without  express  authorization  of  the  prin- 
cipal, should  transact  some  business  at  prices  or  conditions  which  are 
more  onerous  than  the  current  market  rates  on  the  date  on  which  it 
took  place,  shall  be  liable  to  the  principal  for  the  loss  lie  may  have 
caused  him  thereby,  the  statement  that  he  made  transactions  at  the 
same  time  for  his  own  account  under  similar  circumstances  not  being 
admissible  as  an  excuse. 

Art.  259.  An  agent  must  observe  the  provisions  contained  in  the 
laws  and  regulations  with  regard  to  the  transaction  which  has  been 
intrusted  to  him,  and  shall  be  liable  for  the  results  of  their  violation 
or  omission.  If  he  acted  in  virtue  of  the  express  order  of  the  princi- 
pal, the  liabilities  which  may  arise  shall  be  incurred  by  both  con- 
jointly. 

Art.  260.  The  agent  shall  frequently  communicate  to  the  principal 
the  information  which  may  be  of  importance  to  a  successful  result  of 
the  transaction,  informing  him  of  the  contracts  he  may  have  executed 
by  the  mail  of  the  same  or  of  the  next  day  on  which  they  took  place. 

Art.  261.  The  agent  shall  personally  discharge  the  commissions  he 
may  receive,  and  can  not  delegate  them  without  the  prior  consent  of 
the  principal  unless  he  has  been  previously  authorized  to  make  the 
delegation ;  but  he  may  under  his  liability  make  use  of  his  employees 
in  the  routine  transactions  which,  according  to  general  commercial 
customs,  are  intrusted  to  the  same. 

Art.  262.  If  the  agent  should  have  made  a  delegation  or  substitu- 
tion with  the  authority  of  the  principal  he  shall  be  liable  for  the  acts 
of  the  substitute,  if  the  person  to  whom  the  business  was  delegated 
was  selected  by  him,  being  otherwise  released  from  liability. 

Art.  263.  An  agent  is  required  to  render,  in  accordance  with  his. 
books,  a  specific  and  proper  account  of  the  amounts  he  received  for 
the  commission,  returning  to  the  principal,  at  the  time  and  in  the 
manner  prescribed  by  him,  the  surplus  which  appears  in  his  favor. 

In  case  of  tardiness  he  shall  pay  the  legal  rate  of  interest. 

The  loss  of  surplus  funds  shall  be  suffered  by  the  principal,  pro- 
vided the  agent  has  observed  the  instructions  of  the  former  with  re- 
gard to  their  return. 

Art.  264.  An  agent  who,  having  received  funds  to  discharge  a  com- 
mission, invests  them  in  or  uses  them  for  a  purpose  other  than  that  of 
the  commission,  shall  pay  the  constituent  the  principal  and  its  legal 
interest,  and  shall  be  liable  from  the  date  on  which  he  received  the 
same,  for  the  loss  and  damage  caused  by  reason  of  noncompliance 
with  the  commission,  without  prejudice  to  the  criminal  action  which 
may  be  proper. 

In  accordance  with  article  548,  case  number  5  of  the  penal  code  of  1870,  per- 
sons who  appropriate  or  divert  money,  goods,  or  any  other  personal  property 
they  may  have  received  on  deposit,  commission,  etc.,  are  guilty  of  fraud. 

Art.  265.  The  agent  shall  be  liable  for  the  goods  and  merchandise 
he  may  receive,  in  the  terms  and  with  the  conditions  and  descriptions 
he  has  been  informed  of  in  the  consignment,  unless  he  proves,  in 
receiving  the  same,  the  averages  and  deterioration  it  has  suffered, 
comparing  its  condition  with  the  contents  of  the  bill  of  lading  or 
charter  or  of  the  instructions  received  from  the  principal. 
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With  regard  to  the  manner  of  proving  the  averages  or  deterioration  referred 
to  in  the  above  article,  see  the  provisions  of  the  law  of  civil  procedure  (article 
2127  of  that  for  the  Peninsula,  2088  of  that  for  Cuba  and  Porto  Rico,  and  2048 
of  that  for  the  Philippines). 

Abt.  266.  An  agent  who  has  in  his  possession  merchandise  or  goods 
for  the  account  of  another  person,  shall  be  liable  for  their  preser- 
vation in  the  condition  in  which  he  received  the  same.  This  liability 
shall  cease  when  their  destruction  or  impairment  is  due  to  accidental 
cases,  force  majeure,  lapse  of  time,  or  by  a  defect  in  the  article. 

In  cases  of  total  or  partial  loss  on  account  of  lapse  of  time  or  defect 
in  the  article,  the  agent  shall  be  obliged  to  prove  the  impairment  of 
the  merchandise  in  a  legal  manner,  informing  the  principal  thereof  as 
soon  as  it  is  observed. 

See  the  articles  of  the  law  of  civil  procedure  referred  to  in  the  foregoing 
addition. 

Abt.  267.  No  agent  shall  purchase  for  himself  nor  for  another  per- 
son what  has  been  given  him  to  sell,  nor  shall  he  sell  what  he  has  been 
requested  to  purchase,  without  the  permission  of  the  principal. 

He  shall  furthermore  not  be  permitted  to  change  the  marks  on  the 
goods  he  may  have  purchased  or  sold  for  the  account  of  another. 

According  to  an  opinion  of  January  14,  1888,  the  marks  placed  on  merchan- 
dise which  remains  in  the  possession  of  the  seller  are  an  explanatory  sign  of 
what  has  been  agreed  to  and  which  determines  the  manner  in  which  the  article 
has  been  acquired  by  the  seller. 

Abt.  268.  Agents  can  not  handle  goods  of  the  same  kind  belonging 
to  different  parties,  bearing  the  same  mark,  without  distinguishing 
them  by  a  countermark,  in  order  to  avoid  confusion  and  for  the 
purpose  of  designating  the  respective  property  of  each  principal. 

Art.  269.  If  the  goods  intrusted  to  an  agent  shoula  suffer  some 
change,  making  their  sale  urgent  in  order  to  save  as  much  as  possible 
of  their  value,  and  the  haste  were  such  that  there  is  no  time  to  advise 
the  principal  and  await  his  orders,  the  agent  shall  apply  to  the  judge 
or  court  of  competent  jurisdiction,  who  shall  authorize  the  sale  with 
the  formalities  and  precautions  he  may  consider  most  beneficial  to  the 
principal. 

With  reference  to  a  better  understanding  and  application,  in  a  proper  case,  of 
the  foregoing  article,  see  rule  1  of  article  809,  articles  810,  850,  et  seq.,  of  this 
code,  and  article  2161  of  the  law  of  civil  procedure  in  force  in  the  Peninsula, 
2122  of  the  same  code  amended  for  Cuba  and  Porto  Rico,  and  2088  of  that  for 
the  Philippines. 

Art.  270.  An  agent  can  not,  without  authority  from  the  principal, 
loan  or  sell  on  credit  or  on  time,  the  principal  being  permitted  in  such 
cases  to  require  cash  payment  of  the  agent,  leaving  nim  any  interest, 
profit,  or  advantage  which  may  arise  from  said  credit  on  time. 

Abt.  271.  If  an  agent,  with  the  due  authorization,  sells  on  time,  he 
must  so  state  it  in  the  account  or  in  the  communication  to  the  prin- 
cipal, informing  him  of  the  names  of  the  purchasers;  and  should  he 
not  ao  so;  the  sale  shall  be  considered  as  made  for  cash,  in  so  far  as 
the  principal  is  concerned. 

Abt.  272.  If  an  agent  receives  for  a  sale  besides  the  ordinary  com- 
mission a  commission  called  a  guaranty  commission,  the  risks  of  the 
collection  shall  be  for  his  account,  being  obliged  to  pay  the  principal 
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the  products  of  the  sale  at  the  same  periods  as  agreed  upon  with  the 
purchaser. 

Abt.  273.  An  agent  who  does  not  make  the  collection  of  the  credits 
of  his  principal  at  the  period  they  are  demandable,  shall  be  liable  for 
the  losses  arising  from  his  omission  or  delay  unless  he  proves  that 
he  at  the  proper  time  made  use  of  the  legal  remedies  to  recover  the 
payment. 

Art.  274.  An  agent  who  is  intrusted  with  the  expedition  of  mer- 
chandise, and  who  has  received  orders  to  insure  the  same,  shall  be 
liable,  should  he  not  do  so,  for  the  damage  said  merchandise  may 
suffer,  provided  the  funds  necessary  for  the  payment  of  the  premium 
have  been  furnished,  or  provided  he  has  obligated  himself  to  advance 
them  and  should  not  have  immediately  advised  the  principal  of  his 
impossibility  to  do  so. 

If  during  the  risk  the  underwriter  is  a  declared  bankrupt  it  shall 
be  the  duty  of  the  agent  to  renew  the  insurance,  unless  the  principal 
has  given  him  orders  to  the  contrary.  ^ 

Art.  275.  An  agent  who  as  such  is  to  forward  merchandise  to 
another  point,  shall  make  the  transportation  contract,  complying  with 
the  obligations  which  are  imposed  on  shippers  in  land  and  maritime 
transportations. 

Should  he  make  the  contract  for  transportation  in  his  own  name 
when  he  is  acting  for  another,  he  shall  be  liable  to  the  carrier  for  all 
the  obligations  imposed  on  shippers  in  land  and  maritime  transpor- 
tations. 

Art.  276.  Merchandise  forwarded  on  consignment  shall  be  under- 
stood as  specially  bound  to  the  payment  of  the  commission  fees, 
advances,  and  expenses  he  may  have  made  on  account  of  its  value  or 
proceeds. 

As  a  consequence  of  this  obligation: 

1.  No  agent  can  be  dispossessed  of  the  merchandise  he  receives  on 
consignment  until  he  is  previously  reimbursed  for  his  advances, 
expenses,  and  commission  charges. 

2.  The  agent  must  be  paid  from  the  proceeds  of  said  merchandise, 
or  must  be  preferred  over  the  other  creditors  of  the  principal,  with 
the  exception  of  the  provisions  of  article  375. 

In  order  to  enjoy  the  preference  mentioned  in  this  article,  it  shall 
be  a  necessary  condition  that  the  merchandise  be  in  the  possession  of 
the  consignee  or  agent,  or  that  it  is  at  his  disposal  in  a  public  store  or 
warehouse,  or  that  the  shipment  was  made  consigned  to  his  name,  the 
bill  of  lading,  stub,  or  transportation  contract  having  been  received 
signed  by  the  carrier. 

In  confirming  the  precept  of  the  foregoing  article,  the  supreme  court,  in  an 
opinion  of  July  9,  1881,  declared :  That  an  agent  has  a  preferred  right  in  the 
collection  of  his  expenses,  commission,  and  advances  before  any  other  creditor, 
but  in  no  case  before  the  owner  of  the  merchandise  not  paid  for,  who  exercises 
his  right  of  ownership. 

Art.  277.  The  principal  shall  be  obliged  to  pay  the  agent  the  com- 
mission premium,  unless  there  is  an  agreement  to  the  contrary. 

Should  there  be  no  agreement  with  regard  to  the  brokerage,  the 
latter  shall  be  fixed  in  accordance  with  the  commercial  practices  and 
customs  of  the  market  where  the  commission  is  fulfilled. 
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Am.  278.  The  principal  shall  furthermore  be  obliged  to  pay  the 
agent  cash,  after  receiving  a  proper  account,  for  his  expenses  and  dis- 
bursements, with  legal  interest  from  the  day  they  took  place  until 
they  have  been  fully  repaid. 

According  to  an  opinion  of  the  supreme  court  of  June  18,  1867,  there  is  due 
the  agent,  according  to  note  No.  4,  title  8,  hook  9  of  the  "  Novisima  Recopila- 
cidn,"  the  value,  exchange,  reexchange,  interest,  and  other  expenses  connected 
with  bills  of  exchange ;  and  in  accordance  with  another  opinion  of  February  26, 
1881,  the  fact  that  a  principal  is  not  bound  by  the  acts  of  the  agent  outside  of 
the  authorization  granted  him  does  not  deserve  the  appellation  of  legal  doctrine 
in  commercial  matters. 

Art.  279.  The  principal  may  revoke  the  commission  intrusted  to  an 
agent  at  any  stage  of  the  transaction,  advising  him  thereof,  but  al- 
ways being  liable  for  the  result  of  the  transactions  which  took  place 
before  the  latter  was  informed  of  the  revocation. 

Although  the  provisions  of  articles  279  and  291  authorized  a  principal  to 
revoke  the  power  given  an  agent,  provided  he  informed  the  latter  thereof,  the 
former  being  liable  for  the  result  of  the  transaction  which  took  place  before 
making  known  the  revocation,  in  order  that  the  latter  may  have  its  legal  effects 
the  provisions  of  article  21,  No.  6,  articles  29  and  290  of  said  code  must  be  com- 
plied with.    (Opinion  of  February  13,  1895.    Gaceta  of  June  22.) 

Abt.  280.  A  contract  shall  be  rescinded  by  the  death  of  the  agent 
or  by  his  incapacity ;  but  it  shall  not  be  rescinded  by  the  death  or 
incapacity  of  the  principal,  although  it  may  be  revoked  by  his  rep- 
resentatives. 

Sioziov  Ssooira. — Other  form*  of  commercial  commissions— Factors,  employees, 

and  shop  clerks. 

Art.  281.  A  merchant  may  constitute  general  or  special  attorneys 
or  agents  for  the  purpose  of  transacting  business  in  his  name  and  for 
his  account  in  whole  or  in  part,  or  for  the  purpose  of  assisting  him 
therein. 

According  to  doctrine  established  by  the  supreme  court  in  an  opinion  of 
November  9,  1877,  the  articles  of  the  code  of  commerce  are  not  applicable  to 
the  relations  between  the  Bank  of  Spain  and  the  director  of  one  of  its  branches, 
because  such  officials  can  not  be  called  factors. 

Art.  282.  A  factor  must  have  the  qualifications  necessary  to  obli- 

Stte  himself  in  accordance  with  this  code,  and  a  power  oi  attorney 
om  the  person  in  whose  name  he  transacts  the  business. 

The  power  of  attorney  referred  to  in  the  above  article,  which  must  appear  in 
a  public  instrument  in  order  that  it  may  be  effective  against  third  persons,  must 
be  recorded  in  the  commercial  registry  in  accordance  with  the  provisions  of 
number  6,  of  article  21  of  this  code,  and  of  articles  31  and  No.  2  of  article  38  of 
the  regulations  for  the  organization  and  management  of  said  registry. 

Art.  288.  The  manager  of  an  enterprise  or  manufacturing  or  com- 
mercial establishment  for  the  account  of  another,  authorized  to  ad- 
minister it,  direct  it,  and  to  transact  business  relating  thereto,  with 
more  or  less  powers,  as  the  owner  may  have  considered  advisable, 
shall  have  the  legal  qualifications  of  a  factor,  and  the  provisions  con- 
tained in  this  section  shall  be  applicable  to  him. 

The  supreme  court  established,  in  an  opinion  of  October  16, 1861,  that  a  com- 
mercial factor  authorized  by  a  general  power  of  attorney  has  powers  in  all  that 
relates  to  the  branch  of  commerce  he  is  engaged  in,  with  the  exception  of  any 
limitations. 
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Art.  284.  The  factors  shall  transact  business  and  make  contracts  in 
the  names  of  their  principals,  and  in  all  instruments  which  they  sub- 
scribe as  such  they  shall  state  that  they  do  so  by  virtue  of  a  power  of 
attorney  or  in  the  name  of  the  person  or  association  they  represent. 

Factors,  according  to  an  opinion  of  the  supreme  court  of  October  28, 1807,  in 
transacting  business  or  making  contracts  in  the  name  of  their  principals  and  in 
business  belonging  to  the  same,  must  state  in  the  instruments  they  subcribe  that 
they  do  so  by  virtue  of  a  power  of  attorney  from  the  persons  they  represent,  and 
even  though  they  do  not  state  this  fact,  it  must  be  understood  that  contracts 
made  by  the  former  are  for  the  account  of  the  principal,  and  that  therefore  the 
obligations  are  incurred  by  the  latter,  if  said  contracts  involved  objects  corre- 
sponding to  the  business  or  traffic  of  the  establishment 

Art.  285.  When  factors  transact  business  in  the  manner  prescribed 
in  the  foregoing  article,  the  obligations  they  may  contract  shall  be 
incurred  by  the  principals. 

Any  claim  to  compel  them  to  fulfill  said  obligations  shall  be  brought 
against  the  property  of  the  principal's  establishment  or  enterprise 
and  not  against  the  property  of  the  factors,  unless  it  is  confounded 
with  that  of  the  former. 

According  to  the  contents  of  an  opinion  of  October  5, 1881,  a  principal  can  not 
exempt  himself  from  the  obligations  imposed  upon  him  by  the  contracts  made  by 
the  factor,  when  the  latter  acts  within  the  scope  of  the  privileges  granted  him 
by  the  power  of  attorney  and  in  questions  proper  to  the  business  intrusted  to 
him. 

Art.  286.  Contracts  made  by  the  factor  of  a  manufacturing  or  com- 
mercial establishment  or  enterprise,  when  it  is  common  knowledge 
that  he  belongs  to  a  well-known  enterprise  or  association,  shall  be 
understood  as  made  for  the  account  of  the  owner  of  said  enterprise  or 
association,  even  though  the  factor  did  not  mention  this  fact  at  the 
time  of  making  the  contract ;  or  that  breach  of  trust,  transgression  of 
powers,  or  appropriation  of  the  goods,  which  are  the  subject  of  the 
contract  is  alleged,  provided  these  contracts  involve  objects  included 
in  the  transactions  or  business  of  the  establishment,  or  if,  not  being 
of  this  kind,  it  should  be  proven  that  the  factor  acted  according  to 
orders  from  his  principal,  or  that  the  latter  approved  his  action  in 
express  terms  or  oy  positive  acts. 

Art.  287.  A  contract  made  by  a  factor  in  his  own  name  shall  bind 
him  directly  with  the  person  with  whom  it  was  made ;  but  if  the  trans- 
action was  made  for  tne  account  of  the  principal,  the  other  contract- 
ing party  may  bring  his  action  against  the  factor  or  against  the  prin- 
cipal. 

Art.  288.  Factors  can  not  transact  business  for  their  own  account, 
nor  interest  themselves  in  their  own  name  or  in  that  of  another  per- 
son, in  negotiations  of  the  same  character  as  those  they  are  engaged 
in  for  their  principals,  unless  the  latter  expressly  authorize  them 
thereto. 

Should  they  negotiate  without  this  authorization,  the  profits  of  the 
negotiation  shall  be  for  the  principal  and  the  losses  for  the  account  of 
the  factor. 

If  the  principal  has  granted  the  factor  authorization  to  make 
transactions  for  his  own  account  or  in  union  with  other  persons,  the 
former  shall  not  be  entitled  to  the  profits,  nor  shall  he  participate  in 
the  losses  which  may  be  suffered. 

If  the  principal  has  permitted  the  factor  to  take  part  in  some  trans- 
action, tne  participation  of  the  latter  in  the  profits  shall  be,  unless 
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there  is  an  agreement  to  the  contrary,  in  proportion  to  the  capi- 
tal he  may  have  contributed;  and  should  he  not  have  contributed  any 
capital,  he  shall  be  considered  a  working  partner. 

Art.  289.  The  fines  which  a  factor  may  incur  by  reason  of  viola- 
tions of  the  fiscal  laws  and  regulations  of  the  public  administration 
in  his  management  as  factor  shall  be  immediately  enforced  against  the 
property  he  manages,  without  prejudice  to  the  right  of  the  principal 
against  the  factor  for  his  guilt  in  the  acts  which  gave  rise  to  the  fine. 

Arcr.  290.  The  powers  of  attorney  granted  a  factor  shall  be  con- 
sidered in  force  until  they  are  expressly  revoked,  notwithstanding 
the  death  of  the  principal  or  of  the  person  from  whom  they  were 
received  in  due  form. 

Art.  291.  The  acts  and  contracts  made  by  the  factor  shall  be  valid 
with  regard  to  his  constituent,  provided  they  are  prior  to  the  time  the 
former  is  informed  by  legitimate  means  of  the  revocation  of  the 
powers  of  attorney  or  of  the.  alienation  of  the  establishment. 

They  shall  also  be  valid  with  regard  to  third  persons,  until  the  pro- 
visions of  number  6  of  article  21  nave  been  fulfilled,  with  regard  to 
the  revocation  of  the  powers  of  attorney. 

Article  31  and  No.  2  of  article  88  of  the  commercial  registry  regulations,  as 
well  as  No.  6  of  the  article  referred  to,  supplement  the  provisions  of  this  article. 

See  the  doctrine  of  the  opinion  of  February  13, 1895,  in  the  addition  to  article 
279. 

Art.  292.  Merchants  may  intrust  to  other  persons  besides  the  fac- 
tors the  constant  management,  in  their  name  and  for  their  account,  of 
one  or  more  of  the  branches  of  the  business  they  are  engaged  in  by 
virtue  of  a  written  or  verbal  agreement,  associations  including  such 
agreements  in  their  by-laws,  ana  private  parties  making  them  known 
by  public  notices  or  by  means  of  circulars  to  their  correspondents. 

The  acts  of  these  special  employees  or  agents  shall  only  bind  the 
principal  with  regard  to  the  transactions  proper  to  the  branch  of 
business  which  has  been  intrusted  to  them. 

Abt.  293.  The  provisions  of  the  foregoing  article  shall  also  be 
applicable  to  commercial  shop  clerks  who  are  authorized  to  manage 
a  commercial  transaction  or  some  branch  of  the  business  of  their 
principal. 

Art.  294.  Shop  clerks  intrusted  with  selling  at  retail  in  a  public 
store  shall  be  considered  authorized  to  collect  the  amounts  of  the 
sales  they  may  effect,  and  their  receipts  shall  be  valid,  being  issued 
in  the  name  of  the  principals. 

The  same  power  shall  be  enjoyed  by  shop  clerks  who  sell  in  whole- 
sale stores,  provided  the  sales  are  for  cash  and  that  the  payment 
therefor  is  made  in  the  said  store ;  but  when  the  collections  are  to  be 
made  outside  of  the  same,  or  when  they  proceed  from  sales  made  on 
time,  the  receipts  must  necessarily  be  signed  by  the  principals  or  by 
their  factors^or  by  an  agent  legally  authorized  to  make  collections. 

Art.  295.  When  a  merchant  intrusts  a  shop  clerk  with  the  receipt 
of  merchandise  and  the  latter  receives  it  without  making  any  re- 
marks with  regard  to  its  quantity  or  quality,  its  reception  wall  have 
the  same  effects  as  though  received  by  the  principal. 

Art.  296.  Without  the  consent  of  their  principals,  neither  factors 
nor  shop  clerks  of  commerce  may  delegate  to  others  the  commis- 
sions they  receive  from  the  former;  and  should  they  do  so  without 
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said  consent,  they  shall  be  directly  responsible  for  the  actions  of  the 
substitutes  and  for  the  obligations  contracted  by  the  latter. 

Art.  297.  Factors  and  shop  clerks  of  commerce  shall  be  liable  to 
their  principals  for  any  damage  they  may  cause  their  interests  by 
reason  of  having  proceeded  in  the  discharge  of  their  duties  with 
malice,  negligence,  or  violation  of  the  orders  or  instructions  they 
mav  have  received. 

Art.  298.  If,  by  reason  of  the  service  he  is  rendering,  a  shop  clerk 
of  commerce  should  incur  some  extraordinary  expense  or  should 
suffer  some  loss  regarding  which  there  was  no  express  agreement 
between  him  and  his  principal,  the  latter  shall  be  the  one  to  indemnify 
him  for  the  loss  suffered. 

Aht.  299.  If  the  contracts  between  the  merchants  and  their  shop 
clerks  and  employees  should  have  been  made  for  a  fixed  period,  none 
of  the  contracting  parties  shall  be  allowed  to  violate  the  terms  of  the 
contract  until  the  termination  of  the  period  agreed  upon. 

Persons  violating  this  clause  shall  be  subject  to  indemnify  the  loss 
and  damage  suffered,  with  the  exception  of  the  provisions  contained 
in  the  following  articles. 

The  text  of  this  article  amended  for  the  Philippine  Islands,  as  published  in 
the  Gaceta  de  Madrid,  states  in  the  following  article. 

According  to  an  opinion  of  the  supreme  court  of  April  26,  1871,  contracts 
between  shop  clerks  and  their  principals  must  be  governed  by  the  agreements 
between  the  contracting  parties,  and  only  by  the  provisions  of  articles  197 
et  seq.  of  the  code  of  commerce  (article  299  of  this  code)  when  there  is  no 
express  stipulation  with  regard  to  the  point  in  controversy. 

Abt.  300.  The  following  shall  be  special  reasons  for  which  prin- 
cipals may  discharge  their  employees,  even  though  the  time  of  service 
of  the  contract  has  not  elapsed : 

1.  Fraud  or  breach  of  trust  in  the  business  intrusted  to  them. 

2.  The  transaction  of  some  commercial  business  for  their  own 
account  without  the  express  knowledge  and  consent  and  permission 
of  the  principal. 

3.  Serious  disrespect  and  lack  of  consideration  to  said  principal  or 
to  members  of  his  family  or  establishment. 

Art.  301.  The  following  shall  be  reasons  for  which  employees  may 
leave  the  service  of  their  principals,  even  though  the  time  of  their 
contract  of  service  has  not  elapsed : 

1.  Nonpayment  of  the  salary  or  remuneration  agreed  upon  at  the 
times  fixed. 

2.  Noncompliance  with  any  of  the  other  conditions  agreed  upon 
in  favor  of  the  employee. 

3.  Bad  treatment  or  serious  offenses  on  the  part  of  the  principal. 
Art.  302.  In  cases  in  which  no  special  time  is  fixed  in  the  contracts 

of  service,  any  one  of  the  parties  thereto  may  dissolve  it,  advising 
the  other  party  thereof  one  month  in  advance. 

The  factor  or  shop  clerk  shall  be  entitled,  in  such  case,  to  the  salary 
due  for  said  month. 

Title  IV. — Commercial  Deposits. 

Art.  303.  In  order  that  a  deposit  may  be  considered  commercial, 
it  is  necessary — 

1.  That  the  depositor,  at  least,  be  a  merchant. 

2.  That  the  wares  deposited  be  commercial  objects. 
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3.  That  the  deposit  constitute  in  itself  a  commercial  transaction, 
or  be  made  by  reason  of  commercial  transactions. 

See  articles  193  et  seq.  and  their  respective  additions. 

The  opinion  of  the  supreme  court  of  March  4,  1881,  confirming  in  part  the 
provisions  of  number  3  of  this  article,  established :  That  a  deposit  can  not  be 
considered  a  commercial  deposit  the  object  of  which  is  not  a  commercial  trans- 
action, and  therefore  commercial  provisions  are  not  applicable  thereto. 

Art.  304.  The  depositary  shall  have  a  right  to  demand  compensa- 
tion for  the  deposit,  unless  there  is  an  express  agreement  to  the 
contrary. 

If  the  contracting  parties  have  not  fixed  the  amount  of  the  com- 
pensation, it  shall  be  determined  according  to  the  current  rates  in 
the  locality  where  the  deposit  was  made. 

Art.  305.  The  deposit  shall  be  consummated  by  the  delivery  to  the 
depositary  of  the  article  in  question. 

Art.  306.  The  depositary  is  obliged  to  preserve  the  article  de- 
posited in  the  manner  he  receives  it,  and  return  it  with  its  increase, 
should  there  be  any,  when  the  depositor  requests  it  of  him. 

In  the  preservation  of  the  deposit  the  depositary  shall  be  liable  for 
the  injury  and  damage  the  articles  deposited  may  suffer  by  reason  of 
his  malice  or  negligence,  and  also  for  those  arising  from  the  nature 
or  defects  of  the  articles,  if  he  should  not  in  the  latter  cases  per- 
sonally have  done  all  that  was  possible  in  order  to  avoid  or  remedy 
them,  furthermore  notifying  the  depositor  immediately  upon  their 
appearing. 

Art.  307.  When  the  deposits  consist  of  cash  with  a  specification  of 
the  currency  constituting  the  same,  or  when  they  are  delivered,  sealed, 
or  closed,  the  increase  or  reduction  in  value  suffered  by  the  same  shall 
be  for  the  account  of  the  depositor. 

The  risks  of  such  deposits  shall  be  run  by  the  depositary,  and  he 
shall  also  be  liable  for  any  injury  they  may  suffer  unless  he  proves 
that  they  were  caused  by  force  majeure  or  by  an  insurmountable  acci- 
dental case. 

When  the  deposits  of  cash  are  made  without  a  specification  of  the 
currency  or  without  being  closed  or  sealed,  the  depositary  shall  be 
liable  for  its  preservation  and  risks  in  the  manner  established  in  the 
second  paragraph  of  article  306. 

Art.  308.  The  depositaries  of  bonds,  securities,  certificates,  or  in- 
struments which  earn  interest  are  obliged  to  collect  the  same  when 
they  fall  due,  as  well  as  to  take  the  steps  necessary  in  order  that  the 
securities  deposited  may  preserve  their  value  and  the  rights  corre- 
sponding to  the  same  according  to  legal  provisions. 

Art.  309.  Whenever,  with  the  consent  of  the  depositor,  the  deposi- 
tary disposes  of  the  articles  on  deposit  either  for  himself  or  for  his 
business,  or  for  transactions  intrusted  to  him  by  the  former,  the  rights 
and  obligations  of  the  depositary  and  of  the  depositor  shall  cease,  and 
the  rules  and  provisions  applicable  to  the  commercial  loans,  commis- 
sion, or  contract  which  took  the  place  of  the  deposit  shall  be  observed. 

A  person  receiving  articles  on  deposit  which  can  be  counted,  such  as  notes  of 
the  Spanish  Bank  of  Habana  (Banco  Espaflol  de  la  Habana)  are  obliged  to 
return  the  same  or  a  similar  number,  and  should  this  not  be  possible  the  value 
of  the  same  at  the  time  they  are  to  be  returned,  in  accordance  with  laws  2,  title 
3,  and  3  and  8,  title  1,  Partida  5,  with  the  doctrine  of  which  the  article  we  anno- 
tate and  article  312  of  this  code  are  in  harmony.    (Opinion  of  July  9,  1889.) 
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Abt.  310.  Notwithstanding  the  provisions  of  the  foregoing  articles, 
deposits  made  with  banks,  with  general  warehouses,  with  loan  or  any 
other  associations,  shall  be  governed  in  the  first  place  by  the  by-laws 
of  the  same,  in  the  second  by  the  provisions  of  this  code,  and  finally 
by  the  rules  of  common  law,  which  are  applicable  to  all  deposits. 

Title  V. — Commercial  Loans. 

Section  Fibst. — Commercial  loans. 

Abt.  311.  A  loan  shall  be  considered  commercial  when  the  follow- 
ing conditions  are  present : 

1.  That  one  of  the  contracting  parties  is  a  merchant. 

2.  If  the  articles  loaned  are  destined  to  commercial  transactions. 
Ajrt.  312.  If  the  loan  consists  of  money,  the  debtor  shall  pay  it  by 

returning  an  amount  equal  to  that  received,  in  accordance  with  the 
legal  value  the  money  may  have  at  the  time  of  the  return,  unless  there 
was  an  agreement  with  regard  to  the  kind  of  money  in  which  the  pay- 
ment was  to  be  made,  in  which  case  the  fluctuations  in  value  shall  be 
lost  or  taken  advantage  of  by  the  lender. 

In  loans  of  bonds  or  securities  the  debtor  shall  pay  by  returning  the 
same  number  of  the  same  kind  and  same  conditions,  or  their  equiva- 
lents if  the  former  have  been  done  away  with,  unless  there  is  an  agree- 
ment to  the  contrary. 

If  the  loans  are  in  kind  the  debtor  must  return,  unless  there  is  an 
agreement  to  the  contrary,  a  similar  amount  in  the  same  kind  and 
quality,  or  its  equivalent  in  cash  if  the  kind  due  should  be  done  away 
with. 

See  the  note  to  article  309  of  this  code. 

Art.  313.  In  loans  for  an  indefinite  period,  or  in  which  no  due  time 
has  been  fixed,  payment  can  not  be  demanded  of  the  debtor  until 
thirty  days  have  elapsed,  to  be  counted  from  the  date  of  the  notarial 
demand  which  may  have  been  made. 

Art.  314.  Loans  shall  not  pay  any  interest  unless  there  is  an  agree- 
ment to  that  effect  in  writing. 

Similar  provisions  are  in  force  with  regard  to  loans  according  to  the  civil  law. 

Art.  315.  The  interest  of  the  loan  may  be  agreed  upon  without  any 
established  rate  or  limitation  whatsoever. 

Any  agreement  made  in  favor  of  the  creditor  shall  be  considered  as 
interest. 

The  provisions  of  this  article  have  conformed  this  code  with  the  law  which 
prescribes  the  abolition  of  an  established  rate  of  interest. 

Art.  316.  Debtors  who  delay  the  payment  of  their  debts  after  the 
same  have  fallen  due,  must  pay,  from  the  day  following  that  on  which 
it  became  due,  the  interest  agreed  upon  in  such  case,  or  in  the  absence 
of  such  agreement,  the  legal  interest. 

If  the  loan  is  in  kind,  in  order  to  compute  the  interest,  its  value 
shall  be  graduated  by  the  prices  of  the  merchandise  loaned  in  the 
locality  in  which  the  return  is  to  be  made,  on  the  day  following  that 
on  which  it  falls  due,  or  by  the  value  fixed  by  experts  if  the  mer- 
chandise should  no  longer  exist  at  the  time  its  appraisement  is  to  be 
made. 
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And  if  the  loan  consists  of  bonds  or  securities,  the  interest,  by  rea- 
son of  delay  in  repayment,  shall  be  that  earned  by  said  securities  or 
bonds,  or  in  the  absence  thereof,  the  legal  rate  of  interest,  the  value  of 
the  securities  being  determined  by  their  price  on  exchange,  if  they  are 
subject  to  quotation,  or  at  their  current  prices  on  the  day  following 
that  on  which  they  fall  due. 

'  According  to  an  opinion  of  the  supreme  court  of  January  18,  1881*  the  effects 
of  delay  in  the  fulfillment  of  commercial  obligations  do  not  commence  until  the 
creditor  institutes  judicial  proceedings  against  the  debtor,  or  requests  payment 
through  a  notary  or  other  public  official. 

Art.  317.  Interest  which  has  fallen  due  and  has  not  been  paid  shall 
not  earn  interest.  The  contracting  parties  may,  however,  capitalize 
the  net  interest  which  has  not  been  paid,  which,  as  new  prmcipal, 
shall  earn  interest 

Akt.  318.  The  receipt  of  the  principal  by  the  creditor  without  an 
express  reserve  of  the  right  to  tne  interest  agreed  upon  or  due  shall 
extinguish  the  obligation  of  the  debtor  with  regard  to  the  same. 

Payments  on  account,  when  there  is  no  express  stipulation  with 
regard  to  their  application,  shall  first  be  applied  to  the  payment  of 
interest  as  it  falls  due  and  then  to  the  principal. 

Art.  319.  After  an  action  has  been  brought  the  accrued  interest 
can  not  be  added  to  the  principal  for  the  purpose  of  demanding 
greater  interest. 

Section  Second. — Loans  guaranteed  by  public  bonds  or  securities. 

Art.  320.  A  loan  with  a  guaranty  of  securities  quoted  on  exchange, 
contained  in  an  instrument  with  the  intermediation  of  licensed 
agents,  shall  always  be  considered  commercial. 

The  lender  shall  have,  on  the  public  bonds  or  securities  pledged  in 
accordance  with  the  provisions  of  this  section,  a  right  to  collect  his 
credit  with  preference  over  other  creditors,  who  can  not  remove  said 
securities  from  his  possession  unless  they  satisfy  the  loan  made  on 
the  same. 

The  supreme  court,  in  an  opinion  of  July  11,  1881,  stated :  That  loans  guar- 
anteed by  public  securities  are  exchange  transactions,  which  are  made  with  the 
intermediation  of  stockbrokers,  although  the  law  does  not  require  that  this 
kind  of  transactions  take  place  or  be  published  in  the  building  of  the  exchange ; 
and  in  another  opinion,  of  October  15,  1874:  That  in  a  loan  with  a  security 
the  creditor  may  hold  the  latter,  when  they  are  public  or  commercial  securities 
rated  by  a  broker,  without  making  an  agreement  due  on  a  day  certain. 

See  article  918  of  this  code. 

The  instruments  constituting  loans  guaranteed  by  public  bonds  or  securities 
must  necessarily  be  executed  on  the  stamped  Instruments  issued  for  the  pur- 
pose by  the  State.  There  are  excepted  therefrom,  however,  instruments  for 
loans  employed  by  pawnshops,  banks,  and  associations  legally  established,  who 
previously  request  it  of  the  provincial  offices  of  the  respective  treasury,  which 
may  be  stamped  on  the  special  forms  which  they  may  present 

The  scale  governing  the  amount  of  the  stamp  in  these  cases  see  in  article 
21  of  the  law  in  force  of  September  15,  1802. 

See  the  addition  to  the  following  article. 

Akt.  321.  The  rights  of  preference,  treated  of  in  the  foregoing 
article,  shall  only  be  had  on  the  same  securities  which  constituted 
the  guaranty;  for  which  purpose?  if  said  guaranty  consisted  of  in- 
struments payable  to  bearer,  their  numbers  shall  be  stated  in  the 
instrument  constituting  the  contract,  and  if  it  consists  of  stock  or 
transferable  securities,  the  transfer  shall  be  made  to  the  lender,  stat- 
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ing  in  the  instrument,  besides  the  circumstances  necessary  to  prove 
the  identity  of  the  guaranty,  that  the  transfer  does  not  include  the 
conveyance  of  ownership. 

The  preference  treated  of  in  this  article,  as  well  as  in  the  foregoing  one,  can 
only  be  legally  made  use  of  by  the  holders  of  securities  acquired  after  April  4, 
1893,  when  they  prove,  with  the  exhibition  of  the  corresponding  instrument, 
that  they  have  paid  the  tax  established  in  the  third  paragraph,  basis  2,  of  the 
law  of  June  90,  1892.  Said  impost  consists  of  a  tax  of  .10  per  cent  on  the 
value  of  transfers  of  public  securities,  commercial  and  industrial  bonds,  mer- 
chandise, shares  in  mines,  and  personal  loans  which  exceed  1,000  pesetas, 
those  involving  smaller  amounts  paying  only  .05  per  cent  of  their  value. 
(Royal  decree  of  April  4,  1883.    Gaceta  of  the  6th.) 

Art.  322.  At  the  will  of  the  persons  interested  instead  of  the 
numeration  of  securities  payable  to  bearer,  they  may  be  deposited 
in  the  public  establishment  determined  in  the  exchange  regulations. 

Neither  the  public  treasury  nor  the  Bank  of  Spain  and  its  branches  can 
receive  the  securities  referred  to  in  the  article  we  annotate  and  in  article  37 
of  the  general  exchange  regulations  until  it  is  first  proved  that  the  payment 
of  the  tax  on  property  rights  and  transfer  of  property  has  been  made.  (Royal 
decree  of  April  4,  1893.    Gaceta  of  the  6th.) 

See  article  37  of  the  exchange  regulations  in  force. 

Art.  323.  After  the  period  for  which  the  loan  was  contracted  has 
elapsed,  the  creditor,  unless  there  was  an  agreement  to  the  contrary, 
ana  without  necessity  of  notifying  the  debtor,  shall  be  authorized  to 
request  the  alienation  of  the  securities,  for  which  purpose  he  shall 
present  them,  with  the  instrument  constituting  the  loan,  to  the  board 
of  directors,  which,  after  finding  their  numeration  correct,  shall  con- 
vey them  to  the  amount  necessary  through  a  licensed  agent,  on  the 
same  day  if  it  be  possible,  and  otherwise  on  the  next 

A  lender  can  only  make  use  of  the  said  right  during  the  hours  of 
the  exchange  of  the  day  following  that  on  which  the  debt  fell  due. 

Art.  324.  Securities  which  are  quoted  on  exchange,  payable  to 
bearer,  pledged  in  the  manner  fixed  in  the  foregoing  articles,  shall 
not  be  subject  to  return  until  the  lender  has  been  reimbursed,  without 
prejudice  to  the  rights  and  actions  of  the  dispossessed  owner  against 
the  persons  liable  according  to  the  laws,  for  the  acts  by  virtue  of 
which  he  has  been  deprived  of  the  possession  and  ownership  of  the 
securities  given  as  a  guaranty. 

Title  VI. — Purchase  and  Sale  and  Commercial  Exchanges  and 
Transfers  of  Nonnegotiable  Credits. 

Section  Fibst. — Purchase  and  sale. 

Art.  325.  A  purchase  and  sale  of  personal  property  for  the  pur- 
pose of  resale,  either  in  the  form  purchased  or  in  a  different  form, 
for  the  purpose  of  deriving  profit  in  the  resale,  shall  be  considered 
commercial. 

The  importance  which  enterprises  managed  by  private  parties  or  by  commer- 
cial associations  have  attained,  the  purpose  of  which  is  the  purchase  of  land 
with  the  object  of  reselling  it  in  small  lots  or  after  building  thereon,  purchases 
and  sales  which  constitute  true  commercial  transactions,  is  the  reason  why  this 
code  does  not  classify  them  as  commercial  or  not,  leaving  the  courts  at  liberty 
to  classify  them  as  either,  in  view  of  the  circumstances. 

The  purchase  of  oil  used  for  the  purposes  of  manufacturing  soap  for  sale  is  a 
commercial  transaction. 
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Art.  326.  The  following  can  not  be  considered  commercial : 

1.  The  purchase  of  goods  destined  for  the  consumption  of  the  pur- 
chaser or  of  the  person  for  whom  they  are  bought 

2.  Sales  made  by  owners  and  by  farmers  or  cattlemen  of  the  fruits 
or  products  of  their  crops  or  cattle,  or  of  the  goods  in  which  their 
rents  are  paid  them. 

3.  Sales  made  by  artificers  in  their  workshops  of  the  articles  con- 
structed or  manufactured  by  them. 

4.  The  resale  made  by  ahy  person  who  is  not  a  merchant,  of  the 
remainder  of  the  stock  he  laid  in  for  his  own  consumption. 

Art.  327.  If  the  sale  takes  place  by  samples  or  by  a  fixed  quality 
known  in  commerce,  the  purchaser  can  not  refuse  to  receive  the  arti- 
cles contracted  for?  if  they  are  in  accordance  with  the  samples  or 
quality  mentioned  in  the  contract. 

In  case  the  purchaser  refuses  to  accept  them,  experts  shall  be 
appointed  by  both  parties,  who  shall  decide  whether  their  reception 
is  proper  or  not. 

If  the  experts  should  declare  that  the  articles  are  to  be  received,  the 
sale  shall  b$  considered  as  consummated,  and  in  a  contrary  case  the 
contract  shall  be  rescinded,  without  prejudice  to  the  indemnification 
to  which  the  purchaser  may  be  entitled. 

As  a  doctrine  to  be  applied  to  contracts  in  general,  the  supreme  court  estab- 
lished in  an  opinion  of  July  7,  1883,  that  a  contract  of  purchase  and  sale,  being 
essentially  mutual,  is  perfect  and  binding  by  the  simple  agreement  of  the  con- 
tracting parties  to  the  article  and  to  the  price.  However,  in  order  to  apply 
this  principle  to  commercial  contracts,  It  shall  be  understood  that  the  article  is 
to  be  seen  or  be  known  by  the  purchaser,  as  prescribed  in  the  following  article : 

Abt.  328.  In  the  purchase  of  goods  which  are  not  seen  or  can  not  be 
classified  by  a  fixed  quality  and  well  known  in  commerce  it  shall  be 
understood  that  the  purchaser  reserves  the  privilege  of  examining 
them  and  unrestrictedly  rescinding  the  contract  if  the  goods  do  not 
suit  him. 

The  purchaser  shall  also  be  entitled  to  rescind  said  contract  if  he 
reserved  the  right  by  an  express  agreement  to  examine  the  goods  con- 
tracted for. 

Abt.  329.  If  the  vendor  does  not  deliver  the  goods  sold  at  the  time 
stipulated,  the  purchaser  may  request  the  fulfillment  or  the  rescission 
of  the  contract,  with  damages  in  either  case  for  the  loss  he  may  have 
suffered  by  reason  of  the  delay. 

Art.  330.  In  contracts  in  which  the  delivery  of  a  certain  amount  of 
merchandise  is  stipulated  within  a  certain  time,  the  purchaser  shall 
not  be  obliged  to  receive  part  of  said  amount  even  on  the  promise 
of  delivering  the  balance ;  but  if  he  accepts  the  partial  delivery  the 
sale  shall  be  consummated  with  regard  to  tne  goods  received,  reserving 
the  right  of  the  purchaser  to  demand  for  the  rest  the  fulfillment  of 
the  contract  or  its  rescission,  in  accordance  with  the  foregoing  article. 

Abt.  331.  The  loss  or  impairment  of  the  goods  before  their  delivery, 
on  account  of  unforeseen  accidents  or  without  the  fault  of  the  vendor, 
shall  entitle  the  purchaser  to  rescind  the  contract,  unless  the  vendor 
has  constituted  himself  the  depositary  of  the  merchandise,  in  accord- 
ance with  article  339,  in  which  case  his  liability  shall  be  limited  to 
that  arising  by  reason  of  the  deposit 
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Art.  332.  If  the  purchaser  refuses  without  just  cause  to  receive  the 
goods  bought,  the  vendor  may  demand  the  fulfillment  or  rescission  of 
the  contract,  depositing  the  merchandise  in  court  in  the  first  case. 

The  same  judicial  deposit  may  be  made  by  the  vendor  whenever  the 
purchaser  delays  in  taking  charge  of  the  merchandise. 

The  expenses  arising  from  the  deposit  shall  be  defrayed  by  the  per- 
son who  caused  said  deposit  to  be  made. 

With  regard  to  the  procedure  to  be  observed  for  the  deposit  in  court  referred 
to  in  this  article,  see  title  2  of  the  second  part  of  book  3  of  the  law  of  civil 
procedure,  articles  2119  et  seq.  of  that  for  the  Peninsula,  2080  of  that  for  Cuba 
and  Porto  Rico,  aud  2040  of  that  for  the  Philippines. 

Abt.  333.  The  damages  and  impairment  suffered  by  merchandise 
after  the  contract  has  been  consummated  and  the  vendor  has  the  goods 
at  the  disposal  of  the  purchaser  in  the  place  and  at  the  time  agreed 
upon,  shall  be  suffered  by  the  purchaser,  except  in  cases  of  careless- 
ness or  negligence  on  the  part  of  the  vendor. 

Art.  334.  The  damages  and  impairment  suffered  by  merchandise, 
even  though  it  be  by  reason  of  an  accidental  case,  shall  be  for  the 
account  of  the  vendor  in  the  following  cases: 

1.  If  the  sale  took  place  by  number,  weight,  or  measure,  or  if  the 
article  sold  is  not  fixed  and  aetermined,  with  marks  and  signs  which 
identify  it 

2.  It  by  reason  of  an  express  agreement  or  the  usages  of  commerce, 
in  view  of  the  nature  of  the  article  sold,  the  purchaser  has  the  privi- 
lege to  previously  examine  and  investigate  it. 

3.  If  the  contract  contains  a  clause  to  the  effect  that  the  delivery  is 
not  to  be  made  until  the  article  sold  has  acquired  the  conditions 
stipulated. 

Art.  335.  If  the  merchandise  sold  should  perish  or  deteriorate  and 
said  loss  is  to  be  suffered  by  the  vendor,  he  shall  return  to  the  pur- 
chaser the  amount  of  the  price  he  may  have  received. 

Art.  336.  A  purchaser  who,  at  the  time  of  receiving  the  merchan- 
dise, fully  examines  the  same,  shall  not  have  a  right  of  action  against 
the  vendor,  alleging  a  defect  in  the  quantity  or  quality  of  the  mer- 
chandise. 

A  purchaser  shall  have  a  right  of  action  against  a  vendor  for  de- 
fects in  the  quantity  or  quality  of  merchandise  received  in  bales  or 
packages,  provided  he  brings  his  action  within  the  four  days  follow- 
ing its  receipt,  and  that  the  average  is  not  due  to  accident  or  to  nature 
of  the  merchandise  or  to  fraud. 

In  such  cases  the  purchaser  may  choose  between  the  rescission  of 
the  contract  or  its  iulfillment  in  accordance  with  what  has  been 
agreed  upon,  but  always  with  the  payment  of  the  damages  he  may 
have  suffered  by  reason  of  the  defects  or  faults. 

The  vendor  may  avoid  this  claim  by  demanding  when  making  the 
delivery  that  the  merchandise  be  examined  fully  by  the  purchaser 
with  regard  to  the  quantity  and  quality  thereof. 

See,  with  regard  to  the  examination  of  commercial  goods,  article  2119  of  the 
law  of  civil  procedure  for  the  Peninsula,  article  2080  of  that  amended  for  Cuba 
and  Porto  Rico,  and  article  2040  of  that  for  the  Philippines. 

Art.  337.  If  the  period  for  the  delivery  of  the  merchandise  sold 
has  not  been  stipulated,  the  vendor  must  have  it  at  the  disposal  of  the 
purchaser  within  twenty- four  hours  after  the  contract. 
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Art.  888.  The  expenses  of  the  delivery  of  merchandise  in  commer- 
cial sales  shall  be  defrayed  by  the  vendor  until  said  merchandise  is 
placed  at  the  disposal  of  the  purchaser,  weighed  or  measured,  unless 
there  is  any  agreement  to  the  contrary. 

The  expenses  arising  from  the  receipt  and  removal  of  the  merchan- 
dise from  the  place  of  delivery  shall  be  defrayed  by  the  purchaser. 

Art.  339.  After  the  merchandise  sold  has  been  placed  at  the  dis- 
posal of  the  purchaser  and  after  the  latter  has  stated  his  satisfaction, 
or  if  said  merchandise  is  judicially  deposited  in  the  case  foreseen  in 
article  332,  the  obligation  of  the  purchaser  to  pay  the  price  of  the  same 
in  cash  or  at  the  periods  agreed  upon  with  the  vendor  shall  begin. 

The  vendor  shall  constitute  himself  the  depositary  of  the  goods  sold, 
and  shall  be  obliged  to  care  for  and  preserve  them  in  accordance  with 
the  laws  governing  deposits. 

Art.  340.  During  the  time  the  articles  sold  are  in  the  possession  of 
the  vendor,  even  though  they  be  in  the  capacity  of  deposit,  the  latter 
shall  have  preference  to  the  same  over  any  other  creditor  to  obtain 
the  payment  of  the  price  with  the  interest  arising  from  the  delay. 

Art.  341.  The  delay  in  the  payment  of  the  article  purchased  shall 
obligate  the  purchaser  to  pay  the  legal  rate  of  interest  on  the  amount 
he  owes  the  vendor. 

Art.  342.  A  purchaser  who  has  not  made  any  claim  based  on  the 
inherent  defects  in  the  article  sold,  within  the  thirty  days  following 
its  delivery,  shall  lose  all  rights  of  action  against  the  vendor  for  such 
defects. 

Art.  343.  The  amounts  which,  by  way  of  guaranty,  are  delivered 
in  commercial  sales  shall  always  be  considered  as  paid  on  account  of 
the  price  and  as  a  proof  of  the  ratification  of  the  contract,  unless  there 
is  an  agreement  to  the  contrary. 

Art.  344.  Commercial  sales  shall  not  be  rescinded  by  reason  of 
damage;  but  the  contracting  party  who  acted  with  malice  or  fraud, 
in  the  contract  or  in  its  fulfillment,  shall  indemnify  for  loss  and  dam- 
age, without  prejudice  to  the  criminal  action  which  may  be  proper. 

Art.  345.  In  all  commercial  sales  the  vendor  shall  be  obliged  to 
legally  defend  the  title  to  the  articles  sold  to  the  purchaser,  and  to 
indemnify  him  for  any  prejudice  he  may  suffer  by  being  disturbed 
in  his  possession  of  the  same. 

Section  Second. — Exchanges. 

Art.  346.  Commercial  exchanges  of  goods  shall  be  governed  by 
the  same  rules  as  are  prescribed  in  this  title  for  purchase  and  sale, 
in  so  far  as  they  are  applicable  to  the  circumstances  and  conditions 
of  said  contracts. 

Section  Third. — Transfers  of  nonnegotiable  credits. 

Art.  347.  Commercial  credits,  which  are  not  negotiable  nor  pay- 
able to  the  bearer,  may  be  transferred  by  the  creditor  without  re- 
quiring the  consent  of  the  debtor,  it  being  sufficient  that  the  transfer 
be  communicated  to  him. 
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The  debtor  shall  be  obligated  to  the  new  creditor  by  virtue  of  the 
notification,  and  from  the  time  said  transfer  is  made  the  only  legiti- 
mate payment  shall  be  considered  that  made  to  the  latter. 

Art.  348.  The  conveyer  shall  answer  for  the  legality  of  the  credit 
and  for  the  capacity  in  which  he  made  the  transfer;  but  he  shall  not 
answer  for  the  solvency  of  the  debtor,  unless  there  is  an  express 
agreement  requiring  him  to  do  so. 

Title  VTI. — Commercial  Contracts  tor  Transportation  Overland.- 

Art.  349.  A  contract  for  all  kinds  of  transportation  overland  or 
river  shall  be  considered  commercial — 

1.  When  it  involves  merchandise  or  any  commercial  goods. 

2.  When,  no  matter  what  his  object  may  be,  the  carrier  is  a  mer- 
chant or  customarily  is  engaged  in  transporting  goods  for  the  public. 

With  regard  to  number  1  see  article  2119  of  the  law  of  civil  procedure  for 
the  Peninsula,  article  2080  of  that  for  Cuba  and  Porto  Rico,  and  2040  of  that 
for  the  Philippines. 

Art.  350.  The  shipper  as  well  as  the  carrier  of  merchandise  and 

Eoods  may  mutually  demand  of  each  other  the  issue  of  a  bill  of 
iding  in  which  there  shall  be  stated — 

1.  The  name,  surname,  and  domicile  of  the  shipper. 

2.  The  name,  surname,  and  domicile  of  the  carrier. 

3.  The  name,  surname,  and  domicile  of  the  person  to  whom  or  to 
whose  order  the  goods  are  addressed,  or  whether  they  are  to  be  de- 
livered to  the  bearer  of  said  bill. 

4.  A  statement  of  the  goods,  stating  their  generic  character,  their 
weight,  and  the  external  marks  or  signs  of  the  packages  containing 
the  same. 

5.  The  cost  of  the  transportation. 

6.  The  date  on  which  tne  shipment  is  made. 

7.  The  place  of  the  delivery  to  the  carrier. 

8.  The  place  and  time  the  delivery  is  to  be  made  to  the  consignee. 

9.  The  damages  to  be  paid  the  carrier  in  case  of  delay,  if  any 
agreement  is  made  on  this  point. 

The  actions  arising  from  the  nondelivery  of  certain  merchandise  at  the  point 
of  destination  must  be  brought  before  the  judge  of  the  latter  point  and  not 
before  the  one  of  the  domicile  of  the  railroad  company  against  whom  the  action 
is  brought.     (Opinion  of  June  21,  1888.) 

The  bill  of  lading  may  be  validly  indorsed  by  the  consignee  to  a  third  person 
without  necessity  of  acquainting  the  carrier  thereof.  (Opinion  of  September 
28,  1889.) 

This  article  does  not  require  as  a  necessary  requisite  in  a  commercial  trans- 
portation contract  the  delivery  of  the  bill  of  lading  to  the  shipper,  but  it  grants 
the  privilege  to  the  shipper  as  well  as  to  the  carrier  to  demand  it  (Opinion 
of  May  6,  1895.    Goceta  of  August  16.) 

Akt.  351.  In  shipments  made  over  railroads  or  by  other  enterprises 
which  are  subject  to  fixed  schedules  or  the  time  fixed  by  regulations, 
it  shall  be  sufficient  that  the  bills  of  lading  or  declarations  of  ship- 
ment furnished  by  the  shipper  refer,  with  regard  to  the  rate,  time, 
and  special  conditions  of  the  transportation,  to  the  schedules  and 
regulations,  the  application  of  which  is  requested;  and  should  no 
schedule  be  determined  the  carrier  must  apply  the  rates  of  the  mer- 

•See  the  statement  of  reasons  which  Mr.  Alonso  Martinez  attached  to  his 
project  in  the  portion  relating  to  these  contracts. 
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chandise  paying  the  lowest,  with  the  condition  inherent  thereto, 
always  including  their  statement  or  reference  in  the  bill  of  lading 
delivered  to  the  shipper. 

The  obligation  of  railroad  companies  to  invoice  the  packages  which  are  pre- 
sented to  them  for  the  purpose  is  subordinated  to  the  condition  of  the  shipper 
In  making  the  transportation  contract  subjecting  himself  to  the  provisions  of 
the  regulations  or  those  legitimately  established  by  the  carrier  company. 
(Opinion  of  December  14,  1888.) 

Since  the  publication  of  this  code  of  commerce  in  1885  the  rights  and  obliga- 
tions arising  from  transportation  contracts  by  railroads  are  governed  in  the 
first  place  by  the  regulations  of  said  railroads,  the  provisions  contained  in  the 
police  law  of  railroads  of  November  23,  1877,  and  the  regulations  for  its  execu- 
tion of  March  2,  1892,  being  supplementary.  (Opinion  of  March  2,  1892. 
Gacetaot  April  17.) 

Art.  352.  Bills  of  lading  or  tickets  in  the  case  of  transportation  of 
passengers  may  be  different,  one  for  persons  and  another  for  bag- 
gage, but  all  of  them  shall  contain  the  name  of  the  carrier,  the  date 
of  shipment,  the  points  of  departure  and  arrival,  the  price,  and  with 
regard  to  baggage,  the  number  and  weight  of  the  packages,  with  any 
other  indications  which  may  be  considered  necessary  in  order  to 
easily  identify  them. 

Abt.  353.  The  legal  instruments  of  the  contract  betweeen  the  ship- 
per and  the  carrier  shall  be  the  bills  of  lading,  by  the  contents  of 
which  all  disputes  which  may  arise  with  regard  to  their  execution  and 
fulfillment  shall  be  decided  without  admission  of  other  exceptions 
than  forgery  or  material  errors  in  the  drafting  thereof. 

After  the  contract  has  been  consummated  the  bill  of  lading  issued 
shall  be  returned  to  the  carrier,  and  by  virtue  of  the  exchange  of 
this  certificate  for  the  article  transported,  the  respective  obligations 
and  actions  shall  be  considered  as  canceled,  unless  in  the  same  act  the 
claims  which  the  contracting  parties  desire  to  reserve  are  reduced  to 
writing,  exception  being  made  of  the  provisions  of  article  366. 

If  in  case  of  loss  or  tor  any  other  reason  whatsoever,  the  consignee 
can  not 'return  upon  receiving  the  merchandise  the  bill  of  lading 
subscribed  by  the  carrier,  he  shall  give  said  carrier  a  receipt  for  the 
goods  delivered,  this  receipt  producing  the  same  effects  as  the  return 
of  the  bill  of  lading. 

The  receipt  of  goods  transported  and  the  payment  of  the  transportation  with- 
out protest  or  reserve  extinguishes  all  rights  of  action  against  the  carrier  com- 
pany, in  accordance  with  article  150  of  the  regulations  for  the  police  of 
railroads  of  July  8, 1859,  in  conformity  with  article  207  of  the  code  of  commerce 
of  1829,  which  is  the  equivalent  of  the  one  we  annotate.  (Opinion  of  December 
3.  1887.) 

See  the  addition  to  article  360. 

Abt.  354.  In  the  absence  of  a  bill  of  lading  disputes  shall  be  de- 
cided by  virtue  of  the  legal  proofs  each  contracting  party  may  sub- 
mit in  support  of  his  respective  claim,  in  accordance  with  the  general 
provisions  established  in  this  code  for  commercial  contracts. 

In  so  far  as  the  proof  is  concerned,  see  articles  51  et  seq.  of  this  code,  to- 
gether with  article  578  of  the  law  of  civil  procedure  for  the  Peninsula,  article 
577  of  that  for  Cuba  and  Porto  Rico,  and  561  of  that  for  the  Philippines. 

Abt.  355.  The  liability  of  the  carrier  shall  begin  from  the  moment 
he  receives  the  merchandise,  in  person  or  through  a  person  intrusted 
thereto  in  the  place  indicated  for  their  reception. 

In  order  to  avoid  questions  with  regard  to  the  scope  to  be  given  the  article 
we  annotate,  there  must  be  taken  into  consideration  that  a  delivery,  according 
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to  article  112  of  the  regulations  for  the  execution  of  the  police  law  of  rail* 
roads,  must  not  only  take  place  in  the  building  fixed  for  the  purpose,  but  must 
be  delivered  to  the  persons  designated  by  the  company  for  the  purpose,  there  not 
being  considered  as  such  the  auxiliary  employees  engaged  in  labor  or  in 
mechanical  services  in  the  offices  and  stations. 

The  supreme  court  in  opinions  of  April  4,  1873,  11th  of  the  same  month,  of 
the  year  1877,  and  of  October  17,  1888,  established  that,  after  merchandise  has 
been  delivered  for  transportation  in  the  building  destined  to  the  purpose,  the 
carrier  receiving  it  shall  be  liable  for  the  injury  and  damage  by  reason  of  the 
loss  or  impairment  of  the  same,  in  accordance  with  article  114  of  the  regula- 
tions for  the  police  of  railroads. 

Art.  356.  Carriers  may  refuse  to  accept  packages  which  appear 
unfit  for  transportation ;  and  if  said  transportation  is  to  be  made  over 
a  railroad,  and  the  shipment  is  insisted  on,  the  company  shall  carry  it, 
being  exempt  from  all  liability  if  it  so  states  in  the  bill  of  lading. 

Art.  357.  If  the  carrier  by  reason  of  well-founded  suspicions  as  to 
the  correctness  of  the  declaration  of  the  contents  of  a  package  should 
determine  to  examine  it,  he  shall  do  so  before  witnesses,  in  the  presence 
of  the  shipper  or  of  the  consignee. 

Should  tne  shipper  or  consignee  to  be  cited  not  appear,  the  exami- 
nation shall  be  made  before  a  notary,  who  shall  draft  a  certificate  of 
the  result  of  the  examination,  for  the  proper  purposes. 

If  the  declaration  of  the  shipper  should  be  correct,  the  expenses 
caused  by  the  examination  and  those  of  carefully  repacking  the  pack- 
ages shall  be  defrayed  by  the  carrier,  and  in  a  contrary  case  by  the 
shipper. 

Art.  358.  Should  no  period  within  which  goods  are  to  be  delivered 
be  previously  fixed,  the  carrier  shall  be  under  the  obligation  to  for- 
ward them  in  the  first  shipment  of  the  same  or  similar  merchandise 
which  he  may  make  to  the  point  of  delivery ;  and  should  he  not  do  so, 
the  damages  occasioned  by  the  delay  shall  be  suffered  by  him. 

The  actions  arising  from  the  nondelivery  of  certain  merchandise  at  the  station 
of  the  point  of  destination  must  be  instituted  before  the  judge  of  the  latter  point 
and  not  before  the  one  of  the  domicile  of  the  company  against  which  the  action 
has  been  brought.     (Opinion  of  June  21,  1888.) 

According  to  rule  20  of  the  royal  order  of  February  1,  1887,  issued  by  the 
secretary  of  the  interior,  authorized  by  a  law  to  regulate  the  service  of  rail- 
roads, the  judicial  claims  arising  from  the  transportation  contract  may  be 
brought,  at  the  option  of  the  shipper  or  of  the  consignee,  against  the  company 
which  received  the  merchandise,  or  against  the  company  which  was  to  have 
delivered  it,  before  the  competent  authority  in  either  case.  (Opinion  of  the 
supreme  court  of  March  18,  1889.    Oacetas  of  April  3  and  8.) 

Art.  359.  If  there  should  be  an  agreement  between  the  shipper  and 
the  carrier  with  regard  to  the  road  over  which  the  transportation  is 
to  be  made,  the  carrier  can  not  change  the  route,  unless  obliged  to  do 
so  by  force  majeure;  and  should  he  do  so  without  being  forced  to,  he 
shall  be  liable  for  any  damage  which  may  be  suffered  by  the  goods 
transported  for  any  cause  whatsoever,  besides  being  required  to  pay 
the  amount  which  may  have  been  stipulated  for  such  a  case. 

When  on  account  of  the  said  force  majeure  the  carrier  is  obliged  to 
take  another  route,  causing  an  increase  in  the  transportation  charges, 
he  shall  be  reimbursed  for  said  increase  after  presenting  the  formal 
proof  thereof. 

Art.  360.  The  shipper  may,  without  changing  the  place  where  the 
delivery  is  to  be  made,  change  the  consignment  of  the  goods  delivered 
to  the  carrier,  and  the  latter  shall  comply  with  his  orders,  provided 
that  at  the  time  of  making  the  change  of  the  consignee  the  bill  of 
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lading  subscribed  by  the  carrier  be  returned  to  him,  if  one  were 
issued,  exchanging  it  for  another  containing  the  novation  of  the 
contract. 

The  expenses  arising  from  the  change  of  consignment  shall  be 
defrayed  by  the  shipper. 

Neither  this  article  nor  article  353  prohibit  the  consignee  from  indorsing  or 
transferring  the  bill  of  lading,  and  the  indorser  shall  be  liable,  as  the  legitimate 
representative  of  the  actions  and  rights  of  the  consignee,  to  make  use  of  the 
same.    (Opinion  of  September  28,  1889.    Qaceta  of  November  12.) 

Art.  361.  Merchandise  shall  be  transported  at  the  risk  and  venture 
of  the  shipper,  unless  the  contrary  was  not  expressly  stipulated. 

Therefore,  all  damages  and  impairment  suffered  by  the  goods  in 
transportation,  by  reason  of  accident,  force  majeure,  or  by  virtue  of 
the  nature  or  detect  of  the  articles,  shall  be  for  the  account  and  risk 
of  the  shipper. 

The  proof  of  these  accidents  is  incumbent  on  the  carrier. 

With  regard  to  accidents  to  be  considered  of  force  majeure  for  the  purposes  of 
article  36  of  the  railroad  law,  see  article  29  of  the  regulations  for  its  execution 
of  May  24,  1878. 

Abt.  362.  The  carrier,  however,  shall  be  liable  for  the  losses  and 
damages  arising  from  the  causes  mentioned  in  the  foregoing  article  if 
it  is  proved  that  they  occurred  on  account  of  his  negligence  or  because 
he  did  not  take  the  precautions  usually  adopted  by  careful  persons, 
unless  the  shipper  committed  fraud  in  the  bill  of  lading,  stating  that 
the  goods  were  of  a  class  or  quality  different  from  what  they  really 
were. 

If,  notwithstanding  the  precaution  referred  to  in  this  article,  the 
goods  transported  run  the  risk  of  being  lost  on  account  of  the  nature 
or  by  reason  of  an  unavoidable  accident,  without  there  being  time  for 
the  owners  of  the  same  to  dispose  thereof,  the  carrier  shall  proceed  to 
their  sale,  placing  them  for  this  purpose  at  the  disposal  of  tne  judicial 
authority  or  of  tne  officials  determined  by  special  provisions. 

For  the  sale  referred  to  in  this  article,  the  proceedings  shall  be  in  accordance 
with  articles  2161  et  seq.  of  the  law  of  civil  procedure  for  the  Peninsula,  2122  of 
that  for  Cuba  and  Porto  Rico,  and  2082  of  that  for  the  Philippines. 

According  to  an  opinion  of  the  supreme  court  of  April  27,  1876,  indemnity  for 
damages  shall  be  proper  in  transportation  contracts  when  a  robbery  has  taken 
place  which  could  be  avoided. 

Abt.  363.  With  the  exception  of  the  cases  prescribed  in  the  second 
paragraph  of  article  361,  the  carrier  shall  be  obliged  to  deliver  the 
goods  transported  in  the  same  condition  in  which,  according  to  the 
bill  of  lading,  they  were  at  the  time  of  their  receipt,  without  any 
detriment  or  impairment,  and  should  he  not  do  so,  he  shall  be  obliged 
to  pay  the  value  of  the  goods  not  delivered  at  the  point  where  they 
should  have  been  and  at  the  time  the  delivery  should  nave  taken  place. 

If  part  of  the  goods  transported  should  be  delivered  the  consignee 
may  refuse  to  receive  them,  when  he  proves  that  he  can  not  make  use 
thereof  without  the  others. 

Article  363,  which  we  annotate,  and  articles  364  and  365  et  seq.,  in  fixing  the 
obligations  of  the  carrier  and  the  amounts  to  be  paid  to  the  owner  in  cases  of 
loss  or  damage  of  the  merchandise,  do  not  exclude  the  indemnification  for  other 
damage  caused.    (Opinion  of  November  19,  1888.) 

See  the  annotation  to  the  foregoing  article. 

75270— H.  Doc.  1484,  60-2,  pt  2 26 
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The  loss  of  some  goods  is  only  an  indefinite  delay,  for  which  reason  the 
indemnity  for  loss  and  damage  can  not  exceed  the  current  price  of  the  goods 
on  the  day  and  at  the  place  they  should  have  been  delivered.  (Opinion  of 
March  2,  1892.    Oaceta  of  April  17.) 

Art.  364.  If  the  effect  of  the  averages  referred  to  in  article  361 
should  be  only  a  reduction  in  the  value  of  the  goods,  the  obligation 
of  the  carrier  shall  be  reduced  to  the  payment  oi  the  amount  of  said 
reduction  in  value,  after  appraisal  by  experts. 

Art.  365.  If,  on  account  of  the  averages,  the  goods  are  rendered 
useless  for  purposes  of  sale  or  consumption  in  the  manner  proper 
to  the  same  the  consignee  shall  not  be  bound  to  receive  them,  and 
may  leave  them  on  the  hands  of  the  carrier,  demanding  payment 
therefor  at  current  market  prices. 

If  among  the  goods  damaged  there  should  be  some  in  good  condi- 
tion and  without  any  defect  whatsoever,  the  foregoing  provision  shall 
be  applicable  with  regard  to  the  damaged  ones,  and  the  consignee 
shall  receive  those  which  are  perfect,  this  separation  being  made  by 
distinct  and  separate  articles,  no  object  being  divided  for  the  purpose, 
unless  the  consignee  proves  the  impossibility  of  conveniently  making 
use  thereof  in  this  form. 

The  same  provision  shall  be  applied  to  merchandise  in  bales  or 
packages,  with  distinction  of  the  packages  which  appear  perfect. 

See  the  addition  to  article  363. 

The  supreme  court  reversed  and  annulled  a  decision  by  which  a  company 
was  adjudged  to  pay  without  distinction,  the  value  of  three  bales  of  hides  of 
which  the  shipment  was  composed,  and  in  addition  50  per  cent  by  reason  of 
indemnity  for  damages,  it  being  proved  that  of  the  three  bales  one  arrived 
intact  and  that  fine  hides  had  been  removed,  leaving  nothing  but  the  coarse 
ones,  and  that  the  impossibility  of  making  use  of  one  without  the  other  had 
not  been  proved,  violating  thereby  the  provisions  of  the  article  we  annotate 
and  the  last  paragraph  of  article  871,  which  fixes  the  manner  of  making  the 
appraisement  of  the  indemnity  in  such  a  case.     (Opinion  of  March  19,  1899.) 

Art.  366.  Within  the  twenty- four  hours  following  the  receipt  of 
the  merchandise  a  claim  may  be  brought  against  the  carrier  on 
account  of  damage  or  average  found  therein  on  opening  the  pack- 
ages, provided  that  the  indications  of  the  damage  or  average  giving 
rise  to  the  claim  can  not  be  ascertained  from  the  exterior  of  saia 
packages,  in  which  case  said  claim  would  only  be  admitted  on  the 
receipt  of  the  packages. 

After  the  periods  mentioned  have  elapsed,  or  after  the  transporta- 
tion charges  have  been  paid,  no  claim  whatsoever  shall  be  admitted 
against  the  carrier  with  regard  to  the  condition  in  which  the  goods 
transported  were  delivered. 

See  article  2127  of  the  law  of  civil  procedure  for  the  Peninsula,  and  article 
2088  of  that  for  Cuba  and  Porto  Rico. 

The  supreme  court  established  in  an  opinion  of  April  16,  1875,  that  when  a 
consignee  receives  the  merchandise  transported  and  indemnity  for  the  delay, 
paying  the  freight  charges  without  protest,  aU  actions  against  the  carrier  are 
extinguished. 

Art.  367.  If  there  should  occur  doubts  and  disputes  between  the 
consignee  and  the  carrier  with  regard  to  the  condition  of  goods  trans- 
ported at  the  time  of  their  delivery  to  the  former,  the  said  goods 
shall  be  examined  by  experts  appointed  by  the  parties,  and  a  third 
one,  in  case  of  disagreement,  appointed  by  the  judicial  authority,  the 
result  of  the  examination  always  being  reduced  to  writing;  and  if 
the  persons  interested  should  not  agree  to  the  report  of  the  experts 
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and  could  not  reach  an  agreement,  said  judicial  authority  shall  have 
the  merchandise  deposited  in  a  safe  warehouse,  and  the  parties  in- 
terested shall  make  use  of  their  rights  in  the  proper  manner. 

For  the  examination  and  deposit  referred  to  in  this  article  the  proceedings 
shall  be  in  accordance  with  articles  2119  of  the  law  of  civil  procedure  for  the 
Peninsula,  2080,  et  seq.  of  that  for  Cuba  and  Porto  Rico,  and  2040  of  that  for 
the  Philippines. 

Akt.  368.  The  carrier  must  deliver  to  the  consignee  without  any 
delay  or  difficulty  the  merchandise  received  by  him,  by  reason  of  the 
mere  fact  of  being  designated  in  the  bill  of  lading  to  receive  it ;  and 
should  said  carrier  not  do  so  he  shall  be  liable  for  the  damages  which 
may  arise  therefrom. 

With  regard  to  article  221  of  the  repealed  code,  with  which  the  article  we 
annotate  corresponds,  the  supreme  court  established,  in  an  opinion  of  October 
5,  1876,  that  although  the  said  article  declares  that  the  carrier  has  no  per- 
sonality to  investigate  the  title  with  which  the  consignee  receives  the  mer- 
chandise transported,  and  that  he  must  deliver  it  without  any  delay  or  difficulty 
on  account  of  the  mere  fact  of  being  designated  in  the  bill  of  lading  to  receive 
it,  being  liable  in  case  of  not  doing  so  for  all  the  damages  which  may  be 
Incurred  by  the  owner  on  account  of  the  delay,  this  provision  must  be  con- 
strued in  general  terms  and  in  ordinary  cases  where  there  is  no  insurmount- 
able material  or  legal  obstacle  in  the  way  of  making  the  delivery,  being 
furthermore  subordinated  to  'the  provisions  of  article  223  of  the  said  code. 

Art.  369.  Should  the  consignee  not  be  at  the  domicile  indicated 
in  the  bill  of  lading,  or  should  refuse  to  pay  the  transportation 
charges  and  expenses,  or  to  receive  the  goods,  the  deposit  of  said 
goods  shall  be  ordered  by  the  municipal  judge,  where  there  is  no 
judge  of  first  instance,  to  be  placed  at  the  disposal  of  the  shipper  or 
sender,  without  prejudice  to  a  third  person  naving  a  better  right, 
this  deposit  having  all  the  effects  of  a  delivery. 

See  articles  2119  of  the  law  of  civil  procedure  for  the  Peninsula,  2080  of  that 
for  Cuba  and  Porto  Rico,  and  2040  of  that  for  the  Philippines. 

Art.  370.  If  a  period  has  been  fixed  for  the  delivery  of  the  goods, 
it  must  be  made  within  the  same,  and  otherwise  the  carrier  shall  pay 
the  indemnity  agreed  upon  in  the  bill  of  lading,  neither  the  shipper 
nor  consignee  being  entitled  to  anything  else. 

Should  no  indemnity  have  been  agreed  upon  and  the  delav  exceeds 
the  time  fixed  in  the  bill  of  lading,  the  carrier  shall  be  liable  for  the 
damages  which  may  have  been  caused  by  the  delay. 

Akt.  371.  In  cases  of  delay  on  account  of  the  fault  of  the  carrier, 
referred  to  in  the  foregoing  articles,  the  consignee  may  leave  the 
goods  transported  on  the  hands  of  the  carrier,  informing  nim  thereof 
in  writing  before  the  arrival  thereof  at  the  point  of  destination. 

When  this  abandonment  occurs,  the  carrier  shall  satisfy  the  total 
value  of  the  goods,  as  if  they  had  been  lost  or  mislaid. 

Should  the  abandonment  not  occur  the  indemnity  for  loss  and  dam- 
ages on  account  of  the  delays  can  not  exceed  the  current  price  of  the 
goods  transported  on  the  day  and  at  the  place  where  the  delivery  was 
to  have  been  made.  The  same  provision  shall  be  observed  in  the  cases 
where  this  indemnity  is  due. 

The  provisions  of  this  article  are  not  applicable  when  goods  are  not  in  ques- 
tion which  are  to  be  sold  at  their  point  of  delivery,  but  consist  of  samples  hav- 
ing no  inherent  value,  except  for  the  purposes  of  making  sales.  (Opinion  of 
March  27,  1890.    Gacetas  of  July  30  and  August  5.) 

The  exercise  of  the  right  granted  by  this  article,  of  abandonment  of  mer- 
chandise received  after  delay,  and  after  the  price  of  the  merchandise  has  been 
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fixed  and  accepted  by  both  parties,  excludes  all  claims  for  loss  and  damages, 
which  can  only  be  brought  if  the  abandonment  does  not  take  place.    (Opinion  of 
the  Supreme  Court  of  September  28,  1895.    Oaceta  of  November  12.) 
See  the  addition  to  article  365. 

Art.  372.  The  value  of  the  goods  which  the  carrier  must  pay  in  case 
of  their  being  lost  or  mislaid  shall  be  fixed  in  accordance  with  the 
declaration  contained  in  the  bill  of  lading,  no  proofs  being  allowed 
on  the  part  of  the  shipper  that  there  were  among  the  goods  declared 
therein  articles  of  greater  value,  or  money. 

Horses,  vehicles,  vessels,  equipments,  and  all  the  other  principal 
and  accessory  means  of  transportation,  shall  be  especially  obligated 
in  favor  of  tne  shipper,  although  with  relation  to  railroads  said  obli- 
gation shall  be  subordinated  to  the  provisions  of  the  laws  of  conces- 
sion with  regard  to  property  and  to  those  of  this  code  with  regard  to 
the  manner  and  form  of  making  attachments  and  retentions  against 
the  said  companies. 

Art.  373.  A  carrier  who  delivers  merchandise  to  a  consignee  by 
virtue  of  agreements  or  combined  services  with  other  carriers  shall 
assume  the  obligations  of  the  carriers  who  preceded  him,  reserving 
his  right  to  proceed  against  the  latter  if  he  should  not  be  directly 
responsible  for  the  fault  which  gives  rise  to  the  claim  of  the  shipper 
or  of  the  consignee. 

The  carrier  making  the  delivery  shall  also  assume  all  the  actions 
and  rights  of  those  who  may  have  preceded  him  in  the  transportation. 

The  sender  and  the  consignee  shall  have  a  right  of  action  against 
the  carrier  who  executed  the  transportation  contract,  or  against  the 
other  carriers  who  received  the  goods  transported  without  reserve. 

The  reservations  made  by  the  latter  shall  not  exempt  them,  how- 
ever, from  the  liabilities  they  may  have  incurred  by  reason  of  their 
own  acts. 

Art.  374.  The  consignees  to  whom  the  remittance  was  made  can  not 
defer  the  payment  of  the  expenses  and  transportation  charges  on  the 
goods  received  after  twenty-four  hours  have  elapsed  from  the  time  of 
the  delivery ;  and  in  case  of  delay  in  making  this  payment,  the  carrier 
may  request  the  judicial  sale  or  the  goods  he  transported  to  a  suffi- 
cient amount  to  cover  the  transportation  charges  and  the  expenses 
incurred. 

With  regard  to  the  proceedings  to  recover  the  amount  of  the  expenses  and  the 
transportation  charges  of  the  goods,  see  No.  1,  or  article  1544  and  article  1545  of 
the  law  of  civil  procedure  for  the  Peninsula,  1543  of  that  for  Cuba  and  Porto 
Rico,  and  1526  of  that  for  the  Philippines. 

Art.  375.  The  goods  transported  shall  be  specially  obligated  to 
answer  for  the  transportation  charges  and  for  the  expenses  and  fees 
caused  by  the  same  auring  their  transportation,  or  until  the  time  of 
their  delivery. 

The  special  right  shall  be  limited  to  eight  days  after  the  delivery 
has  been  made,  and  after  said  prescription  the  carrier  shall  have  no 
further  right  of  action  than  that  corresponding  to  an  ordinary 
creditor. 

Art.  376.  The  preference  of  the  carrier  to  the  payment  of  what  is 
due  him  for  the  transportation  and  expenses  of  the  goods  delivered  to 
the  consignee  shall  not  be  affected  by  the  bankruptcy  of  the  latter, 
provided  the  action  is  brought  within  the  eight  days  mentioned  in  the 
foregoing  article. 
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Abt.  377.  The  carrier  shall  be  liable  for  all  the  consequences  arising 
from  noncompliance  on  his  part  with-  the  formalities  prescribed  by 
the  laws  and  regulations  of  the  public  administration  during  the 
entire  course  of  the  trip  and  on  the  arrival  at  the  point  of  destination, 
except  when  his  omission  arises  from  his  having  been  induced  into 
error  by  false  statements  of  the  shipper  in  the  declaration  of  the 
merchandise. 

If  the  carrier  has  acted  in  accordance  with  a  formal  order  received 
from  the  shipper  or  consignee  of  the  merchandise  both  shall  incur 
liability. 

Art.  378.  Transportation  agents  shall  be  obliged  to  keep  a  special 
registry,  with  the  formalities  required  by  article  36,  in  which  there 
shall  be  entered,  in  progressive  order  of  numbers  and  dates,  all  the 
goods  the  transportation  of  which  is  undertaken,  stating  the  circum- 
stances required  by  articles  350  et  seq.  for  the  respective  bills  of 
lading. 

Abt.  379.  The  provisions  contained  in  article  349  et  seq.  shall  also 
be  understood  as  relating  to  persons  who,  although  they  do  not  per- 
sonally effect  the  transportation  of  commercial  goods,  contract  to  do 
so  through  others,  either  as  contractors  for  a  special  and  fixed  trans- 
action or  as  freight  and  transportation  agents. 

In  either  case  they  shall  be  subrogated  to  the  place  of  the  carriers 
with  regard  to  the  obligations  and  liability  of  the  latter,  as  well  as 
with  regard  to  their  right. 

The  judicial  claims  arising  from  a  transportation  contract  may  be  brought,  at 
the  option  of  the  shipper  or  consignee,  against  the  company  which  received  the 
merchandise  or  against  the  one  which  was  to  deliver  the  same  before  the  com- 
petent authority  In  either  case,    (Opinion  of  March  18,  1889.) 

Title  VIII. — Insubance  Contracts.* 
Section  Fibst. — Insurance  contracts  in  general.* 

Art.  380.  An  insurance  contract  shall  be  commercial  if  the  under- 
writer is  a  merchant  and  the  contract  is  at  a  fixed  premium,  or  when 
the  insured  pays  only  a  single  and  constant  amount  as  the  price  or 
compensation  for  the  insurance. 

Abt.  381.  An  insurance  contract  shall  be  void — 

1.  By  reason  of  the  bad  faith  of  any  of  the  parties  at  the  time  of 
the  execution  of  the  contract. 

2.  By  reason  of  the  incorrect  declaration  of  the  insured,  even 
though  made  in  good  faith,  provided  it  may  influence  the  estimation 
of  the  risks. 

3.  By  reason  of  the  omission  or  concealment  on  the  part  of  the 
insured,  or  -facts  or  circumstances  which  may  have  influenced  the 
execution  of  the  contract. 

See  articles  752,  781,  788,  and  800  of  this  code,  which  prescribe  the  cases  of 
nullity  of  marine  insurance  for  identical  or  similar  reasons. 

Art.  382.  An  insurance  contract  shall  be  reduced  to  writing  in  a 
policy  or  in  another  public  or  private  instrument  subscribed  by  the 
contracting  parties. 

«  See  G.  O.  No.  178,  Nov.  11, 1899,  G.  O.  No.  22,  Feb.  5, 1900,  and  G.  O.  No.  94, 
Apr.  29,  1900,  Hdqrs.  Dept  P.  R. 
>  Marine  Insurance  is  referred  to  in  section  3,  Title  III.  Book  III,  of  this  code. 
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Art.  383.  The  policy  of  an  insurance  contract  must  contain — 

1.  The  names  of  the  underwriter  and  of  the  insured. 

2.  The  risk  against  which  insurance  is  taken. 

3.  The  designation  and  location  of  the  articles  insured,  and  the 
indications  which  may  be  necessary  to  determine  the  nature  of  the 
risks. 

4.  The  appraised  value  of  the  articles  insured,  in  detailed  amounts, 
according  to  the  different  kinds  of  articles. 

5.  The  sum  or  premium  which  the  insured  binds  himself  to  pay,  the 
form  and  manner  of  payment,  and  the  place  where  said  payment  is  to 
be  made. 

6.  The  duration  of  the  insurance. 

7.  The  day  and  the  hour  from  which  the  effect  of  the  contract  is 
to  begin. 

8.  The  insurance  already  existing  on  the  same  goods. 

9.  The  other  agreements  made  by  the  contracting  parties. 

Art.  384.  The  novations  made  in  the  contract  during  the  time  of 
the  insurance,  increasing  the  goods  insured,  extending  the  insurance 
to  new  risks,  reducing  the  latter  or  the  amount  insured,  or  introduc- 
ing any  other  essential  modification,  must  be  included  in  the  policy  of 
insurance. 

See  articles  417,  433,  and  737  of  this  code. 

Art.  385.  The  insurance  contract  shall  be  governed  by  the  licit 
agreements  contained  in  each  policy  or  instrument,  and  in  the  absence 
thereof,  by  the  rules  contained  in  this  title. 

As  has  been  repeatedly  declared  by  the  supreme  court,  the  law  In  Insurance 
contracts  is  the  policy  signed  by  both  parties,  by* the  clauses  of  which  all  ques- 
tions arising  between  the  insured  and  the  underwriter  must  be  decided. 

With  regard  to  the  rights  of  the  underwriter  and  of  the  insured  see  articles 
168,  case  6,  219,  220,  and  221  of  the  mortgage  law,  and  the  second  paragraph  of 
article  18  of  the  regulations  for  drafting  public  documents  subject  to  record. 

The  clause  contained  in  an  Insurance  policy  that  "  all  actions  for  the  payment 
of  damages  prescribe  six  months  after  the  date  of  the  lire,  or  from  the  last 
judicial  proceedings  or  decisions  rendered  In  suits  Instituted  by  the  persons 
suffering  the  loss,  exempts  the  company  underwriting  the  insurance  from  the 
obligation  to  pay  indemnity  if  the  former  allows  said  period  to  elapse  without 
appearing  before  the  judge  who  is  declared  of  competent  jurisdiction  in  a  decree 
of  prohibition  of  another  judge.  (Opinion  of  December  22,  1894.  Gaceta  of 
May  9,  1895.) 

Section  Second. — Fire  insurance. 

Art.  386.  All  personal  or  real  property  which  is  liable  to  be  de- 
stroyed or  injured  by  fire  may  be  the  subject  of  an  insurance  contract 
against  fire. 

Art.  387.  All  commercial  securities  or  instruments  are  excepted 
from  this  provision,  as  well  as  those  of  the  State  or  of  priyate  parties, 
bank  notes,  shares  and  obligations  of  associations,  precious  stones  and 
metals,  in  coin  or  in  bullion,  and  objects  of  art,  unless  an  express 
agreement  to  the  contrary  is  made,  the  value  and  conditions  of  said 
articles  being  fixed  in  the  policy. 

Art.  388.  In  contracts  of  insurance  against  fire,  in  order  that  the 
underwriter  be  obligated,  he  must  have  received  the  single  premium 
agreed  upon  or  the  partial  ones  at  the  periods  fixed. 

The  insurance  premium  shall  be  paid  in  advance,  and  the  payment 
shall  bind  the  underwriter,  no  matter  what  may  be  the  duration  of 
the  insurance. 
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Abt.  389.  If  the  insured  delays  in  paying  the  premium,  the  under- 
writer may  rescind  the  contract  within  the  first  forty-eight  hours, 
immediately  advising  the  insured  of  his  action. 

Should  he  not  exercise  this  right,  the  contract  shall  be  understood 
as  in  force  and  he  shall  have  a  right  of  action  to  secure  an  execution 
to  recover  payment  for  the  premium  or  premiums  lapsed  without 
further  requisite  than  the  acknowledgment  of  the  signatures  of  the 
policy. 

Art.  390.  The  value  set  upon  the  objects  of  the  insurance,  the  pre- 
miums paid  by  the  insured,  the  designations,  and  the  appraisements 
contained  in  the  policy  shall  not  in  themselves  be  proof  of  the  exist- 
ence of  die  articles  insured  at  the  time  and  in  the  place  where  the  fire 
occurs. 

Akt.  391.  The  substitution  or  change  of  the  articles  insured  for 
others  of  a  different  kind  or  species  not  included  in  the  insurance 
shall  annul  the  contract  from  the  time  the  substitution  took  place. 

Akt.  392.  The  alteration  or  transformation  of  the  articles  insured,  - 
by  reason  of  an  accident  or  by  the  act  of  a  third  person,  shall  entitle 
either  of  the  contracting  parties  to  rescind  the  contract. 

Akt.  393.  The  insurance  against  fire  shall  include  the  repair  or 
indemnity  for  all  the  loss  and  material  damage  caused  by  the  direct 
action  of  the  fire  and  by  the  inevitable  consequences  of  the  fire,  and 
particularly — 

1.  The  expenses  incurred  by  the  insured  by  reason  of  the  transpor- 
tation of  the  goods  for  the  purpose  of  saving  them. 

2.  The  damage  suffered  by  the  goods  saved. 

3.  The  damage  to  the  goods  insured  caused  by  the  measures  adopted 
by  the  authority  to  reduce  or  extinguish  the  fire. 

Akt.  394.  In  insurance  against  meteorological  accidents,  explosions 
of  gas  or  steam  apparatus,  the  underwriter  shall  only  be  liable  for  the 
consequences  of  the  fires  caused  by  said  accidents,  unless  there  is  an 
agreement  to  the  contrary. 

Art.  395.  The  insurance  against  fires  does  not  include,  unless  there 
is  an  agreement  to  the  contrary,  the  loss  suffered  by  the  insured  on 
account  of  suspension  of  work  or  of  industry,  or  of  profit  from  the 
estate  lost  by  fire,  or  any  other  similar  causes  which  give  rise  to  losses 
and  damages. 

Art.  396.  The  underwriter  shall  secure  the  insured  against  the 
effects  of  fire,  be  it  caused  either  by  an  accident  or  by  the  malice  of 
strangers  or  by  personal  negligence  or  carelessness  of  the  persons,  he 
is  civilly  liable  for. 

The  underwriter  shall  not  secure  against  fires  caused  by  the  crime 
of  the  insured,  nor  by  military  forces  in  time  of  war  nor  on  account 
of  those  caused  by  mobs  or  by  eruptions,  volcanoes  and  earthquakes. 

Art.  397.  The  guaranty  of  the  underwriter  shall  only  extend  to  the 
goods  insured  and  in  the  ouilding  in  which  they  were  located,  and  his 
liability  shall  in  no  case  exceed  the  amount  at  which  the  goods  were 
valued  or  at  which  the  risk  was  appraised. 

Art.  398.  The  insured  must  give  an  account  to  the  underwriter  of — 

1.  All  previous  insurances,  and  those  taken  out  simultaneously  or 
subsequently. 

2.  The  modifications  to  which  the  insurance  mentioned  in  the  policy 
was  subjected. 
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3.  The  chances  and  alterations  in  quality  suffered  by  the  goods 
insured,  and  which  increase  the  risks. 

Art.  399.  The  goods  insured  for  their  full  value  can  not  be  again 
insured  while  the  first  insurance  is  in  force,  unless  in  case  the  new 
underwriters  guaranty  or  give  bond  for  the  fulfillment  of  the  contract 
made  with  the  first  underwriter. 

Art.  400.  If  in  different  contracts  one  article  has  been  insured  for 
an  aliquot  part  of  its  value,  the  underwriters  shall  contribute  to  the 
indemnity  in  proportion  to  the  amounts  they  underwrote. 

The  underwriter  may  convev  to  other  underwriters  one  or  more 
parts  of  the  insurance,  but  shall  be  directly  and  exclusively  liable  to 
the  insured. 

In  cases  of  conveyance  of  part  of  the  insurance  or  of  the  reinsur- 
ance the  assignors  who  receive  the  proportionate  part  of  the  premium 
shall  be  obligated,  with  regard  to  the  first  underwriter,  to  contribute 
in  equal  proportion  to  the  indemnity,  assuming  the  liability  of  the 
agreements,  transactions,  and  arrangements  made  between  the  insured 
and  the  principal  or  first  underwriter. 

Art.  401.  The  insurance  shall  not  be  annulled  by  reason  of  the 
death,  liquidation,  or  bankruptcy  of  the  insured,  and  sale  or  transfer 
of  the  goods,  if  the  article  insured  consisted  of  real  estate. 

The  underwriter  may  rescind  the  contract  by  reason  of  the  death. 
liquidation,  or  bankruptcy  of  the  insured  and  the  sale  or  transfer  ox 
the  goods,  if  the  articles  insured  consisted  of  personal  property,  of  a 
manufacturing  establishment,  or  shop. 

In  case  of  rescission,  the  underwriter  must  inform  the  insured  or 
his  representatives  within  the  period  of.  fifteen  days,  which  can  not  be 
extended. 

Art.  402.  If  the  insured  or  his  representative  does  not  inform  the 
underwriter  of  any  of  the  facts  enumerated  in  the  second  paragraph 
of  the  foregoing  article  within  the  period  of  fifteen  days,  the  contract 
shall  be  void  from  the  date  on  which  said  acts  occurred. 

Art.  403.  Personal  property  shall  be  liable  for  the  payment  of  the 
insurance  premium  with  preference  to  any  other  credits  whatsoever 
which  may  be  due. 

With  regard  to  real  property,  the  provisions  of  the  mortgage  law 
shall  be  observed. 

Articles  168,  219,  220,  and  221  of  the  mortgage  law  In  its  sixth  case  establish  a 
legal  mortgage  in  favor  of  the  underwriters  on  the  property  insured  for  the  pre- 
miums for  two  years,  and,  if  the  Insurance  is  mutual,  for  the  two  last  assess- 
ments which  may  have  been  made.  A  similar  provision  Is  contained  in  No.  2  of 
article  1923  of  the  civil  code  now  in  force. 

See  case  number  6  of  article  168  and  articles  219  to  221  of  the  mortgage  law 
for  the  colonies. 

Art.  404.  In  case  of  a  calamity  the  insured  must  immediately  in- 
form the  underwriter,  also  filing  with  the  municial  judge  a  statement 
of  the  goods  existing  at  the  time  of  the  calamity,  and  of  the  goods 
saved,  as  well  as  the  loss  suffered,  according  to  his  valuation. 

Art.  405.  The  insured  must  prove  the  loss  suffered,  proving  the 
existence  of  the  goods  before  the  fire  occurred. 

Art.  406.  The  appraisement  of  the  damage  caused  by  the  fire  shall 
be  made  by  experts  in  the  manner  established  in  the  policy,  by  an 
agreement  between  the  parties,  in  the  absence  of  which,  said  appraise- 
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ment  shall  be  made  in  accordance  with  the  provisions  of  the  Law  of 
Civil  Procedure. 

Articles  2175  et  seq.  of  the  law  of  civil  procedure  for  tlie  Peninsula,  article 
2136  of  that  for  Cuba  and  Porto  Rico,  and  article  2096  of  that  for  the  Philip- 
pines, refer  to  the  appointment  of  experts  in  Insurance  contracts. 

Art. 407.  The  experts  shall  decide: 

1.  The  causes  of  the  fire. 

2.  The  true  value  of  the  goods  insured  on  the  day  of  the  fire,  before 
it  took  place. 

3.  The  value  of  the  same  goods  after  the  fire,  and  everything  else 
which  may  be  submitted  to  their  judgment. 

Art.  408.  If  the  amount  of  loss  suffered  exceeds  the  amount  of  in- 
surance carried,  the  insured  shall  be  considered  his  own  underwriter 
for  this  excess,  and  shall  be  liable  for  the  aliquot  part  of  the  losses 
and  expenses. 

Art.  409.  The  underwriter  shall  be  obliged  to  pay  the  indemnity 
fixed  by  the  experts  within  ten  days  following  their  decision  after  it 
has  been  agreed  to. 

In  case  of  delay,  the  underwriter  shall  pay  the  insured  the  legal 
interest  on  the  amount  due  from  the  date  of  the  termination  of  said 
period. 

See  the  doctrine  of  the  opinion  of  December  22,  1894,  in  the  addition  to  arti- 
cle 385. 

Art.  410.  The  decision  of  the  experts  shall  be  the  basis  for  an  execu- 
tion against  the  underwriter,  if  said  decision  was  rendered  before  a 
notary ;  and  should  this  not  have  been  done,  after  an  acknowledgment 
and  judicial  admission  of  their  signatures  and  of  the  truth  of  the 
instrument. 

This  constitutes  the  basis  for  an  execution  not  admitted  in  the  common  law. 

Art.  411.  The  insurer  shall  choose,  within  the  ten  daj^s  fixed  in 
article  409,  between  indemnifying  for  the  calamity,  or  repair,  rebuild, 
or  replace,  according  to  their  nature  or  character,  in  whole  or  in  part, 
the  goods  insured  and  destroyed  by  the  fire,  if  an  agreement  should 
be  reached. 

Art.  412.  The  insurer  may  acquire  the  goods  saved  for  himself, 
provided  he  pays  the  insured  their  true  value  in  accordance  with  the 
appraisement  referred  to  in  case  No.  2  of  article  407. 

Art.  413.  The  underwriter  after  paying  the  indemnity  shall  be 
subrogated  to  the  rights  and  actions  of  the  insured  against  all  the 
authors  and  persons  liable  for  the  fire  in  the  necessary  capacity  or 
right,  as  the  case  may  be. 

Art.  414.  The  underwriter,  after  the  calamity,  may  rescind  the  con- 
tract with  regard  to  ulterior  accidents,  as  well  as  any  other  contract 
he  may  have  made  with  the  insured,  advising  the  latter  fifteen  days 
in  advance  and  returning  the  part  of  the  premium  corresponding  to 
the  period  not  elapsed. 

Art.  415.  The  expenses  arising  from  the  expert  appraisement  and 
the  liquidation  of  tne  indemnity  shall  be  defrayed  for  the  account  in 
equal  parts  of  the  insured  and  of  the  underwriter;  but  if  there  is  an 
obvious  exaggeration  of  the  loss  on  the  part  of  the  insured,  the  latter 
shall  be  the  only  one  liable  therefor. 
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Section  Thibd. — Life  insurance. 

Art.  416.  Life  insurance  shall  include  all  the  combinations  which 
can  be  made,  making  agreements  with  regard  to  the  payment  of  pre- 
miums or  of  capital  in  exchange  for  the  enjoyment  of  a  life  annuity 
or  up  to  a  certain  age,  or  the  receipt  of  capital  on  the  death  of  a  cer- 
tain person,  in  favor  of  the  insured,  his  legal  representative,  or  of  a 
third  person,  or  any  other  similar  or  analogous  combination. 

Art.  417.  The  life-insurance  policy  shall  contain,  besides  the  requi- 
sites mentioned  in  article  383,  the  following: 

1.  A  statement  of  the  amount  insured  for,  in  capital  or  in  annuity. 

2.  A  statement  of  the  reduction  or  increase  in  the  capital  or  an- 
nuity assured,  and  of  the  dates  from  which  said  increase  or  reduction 
is  to  be  computed. 

Akt.  418.  This  contract  may  be  made  on  the  life  of  a  person  or  of 
several  persons  without  regard  to  age,  conditions,  sex,  and  state  of 
health. 

Art.  419.  The  insurance  may  be  made  in  favor  of  a  third  person, 
stating  in  the  policy  the  name,  surname,  and  conditions  of  the  donor 
or  person  insured,  or  determining  said  person  in  some  other  indis- 
putable manner. 

Art.  420.  A  person  insuring  a  third  person  is  bound  to  fulfill  the 
conditions  of  tne  insurance,  the  provisions  of  articles  426  and  430 
being  applicable  to  the  latter. 

Akt.  421.  Only  the  person  who  insures  and  contracts  directly  with 
the  underwriting  company  shall  be  bound  to  the  fulfillment  of  the 
contract  as  insured  and  to  the  consequent  payment  of  the  premium, 
by  the  payment  of  the  single  sum  or  of  the  partial  ones  which  may 
have  been  agreed  upon. 

The  policy,  however,  shall  entitle  the  person  insured  to  demand  the 
fulfillment  of  the  contract  of  the  underwriting  company. 

Art.  422.  There  shall  only  be  understood  embraced  in  a  life  insur- 
ance the  risks  which  are  enumerated  specially  and  in  detail  in  the 
policy. 

Art.  423.  The  insurance  in  case  of  a  death  shall  not  be  paid  if  it 
occurs  in  any  of  the  following  manners: 

1.  If  the  insured  dies  in  a  duel  or  as  the  consequences  thereof. 

2.  If  he  commits  suicide. 

3.  If  he  suffers  capital  punishment  for  ordinary  crimes. 

Art.  424.  The  insurance  in  case  of  death  shall  not  be  paid,  unless 
there  is  an  agreement  to  the  contrary  and  the  insured  pays  the  extra 
premium  reguired  by  the  underwriter — 

1.  If  the  cteath.  occurs  on  a  voyage  outside  of  Europe.* 

2.  If  the  death  occurs  in  the  military  or  naval  service  in  time  of 
war. 

3.  If  the  death  occurs  in  any  extraordinary  undertaking  or  act 
which  is  notoriously  reckless  and  imprudent. 

Art.  424.  (Cuba  and  Porto  Rico.)  See  the  note  to  the  text  of  this 
article  for  the  Peninsula. 

a  Although  in  the  corresponding  amendment  nothing  is  said,  we  understand 
that  this  article  can  not  be  in  force  in  Cuba  and  Porto  Rico  in  the  manner  in 
which  it  is  drafted,  and  that  it  must  be  considered  as  amended  in  a  similar 
manner  as  for  the  Philippines. 


Digitized  by  VjOOQIC 


CODE  OF  COMMERCE.  1033 

Art.  424.  (Philippines.)  The  insurance  in  case  of  death  shall  not 
be  paid,  unless  there  is  an  agreement  to  the  contrary  and  the  insured 
pays  the  extra  premium  required  by  the  underwriter — 

1.  If  the  death  occurs  in  voyages  outside  the  limits  of  the  lands  and 
waters  under  the  jurisdiction  of  the  Spanish  provinces  of  Oceania. 

2.  If  the  death  occurs  in  the  military  or  naval  service  in  time  of 
war. 

3.  If  the  death  occurs  in  any  extraordinary  undertaking  or  act 
which  is  acknowledged  as  reckless  and  imprudent 

Art.  425.  The  insured  who  delays  the  payment  of  the  premium  or 
sum  agreed  upon  shall  not  have  a  right  to  demand  the  amount  of  the 
insurance  or  the  amount  insured  if  the  calamity  occurs  or  the  condi- 
tion of  the  contract  is  complied  with  if  he  is  in  default. 

Art.  426.  If  the  insured  has  paid  several  partial  installments  and 
can  not  continue  the  contract,  he  shall  inform  the  underwriter,  reduc- 
ing the  amount  insured  to  the  sum  which  is  in  just  proportion  with 
the  installments  paid,  in  accordance  with  the  calculations  which  ap- 
pear in  the  schedules  of  the  insurance  company,  and  taking  into 
consideration  the  risks  run  by  the  latter. 

Art.  427.  The  insured  must  inform  the  underwriter  of  the  insur- 
ance on  his  life  which  he  previously  or  simultaneously  takes  out  in 
other  insurance  companies. 

The  lack  of  this  requisite  shall  deprive  the  insured  of  the  benefits 
of  the  insurance,  he  being  only  entitled  to  the  face  value  of  the  policy. 

Art.  428.  The  amounts  which  the  underwriter  must  deliver  to  the 
person  insured,  in  fulfillment  of  the  contract,  shall  be  the  property  of 
the  latter,  even  against  the  claims  of  the  legitimate  heirs  or  credit- 
ors of  any  kind  whatsoever  of  the  person  who  effected  the  insurance 
in  favor  of  the  former. 

Art.  429.  The  failure  or  bankruptcy  of  the  insured  shall  not  annul 
nor  rescind  the  life-insurance  contract,  but  it  may  be  reduced  at  the 
request  of  the  legitimate  representatives  of  the  bankruptcy,  or  be 
liquidated  in  the  terms  fixed  in  article  426. 

Art.  430.  The  life-insurance  policies,  after  the  premiums  or  in- 
stallments which  the  insured  bound  himself  to  pay  have  been  satis- 
fied, shall  be  negotiable,  the  indorsement  being  placed  on  the  policy 
itself,  the  insurance  company  being  informed  thereof  in  an  authentic 
manner  by  the  indorser  and  indorsee. 

The  precept  of  this  article  is  in  accordance  with  the  doctrine  of  an  opinion 
of  the  supreme  court  of  July  7,  1881,  in  which  it  is  declared :  "  That  insurance 
policies  are  negotiable  when  their  transferable  character  appears  therein  in  an 
undoubtable  manner." 

Art.  431.  The  life-insurance  policy  in  which  a  fixed  amount  and 
time  for  payment  is  stipulated,  either  in  favor  of  the  insured  or  in 
that  of  the  underwriter,  shall  be  the  basis  for  an  action  to  obtain  an 
execution  with  regard  to  both  contracting  parties. 

The  insurance  company,  after  the  period  fixed  in  the  policy  for 
payment  has  elapsed,  may  furthermore  rescind  the  contract,  com- 
municating its  decision  within  a  period  not  exceeding  twenty  days 
following  the  due  date,  and  the  amount  of  the  policy  being  for  the 
benefit  of  the  insured  exclusively. 
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Section  Foubth. — Land  transportation  insurance. 

Art.  432.  All  goods  which  can  be  transported  by  the  usual  means 
of  land  locomotion  may  be  the  subject  of  an  insurance  contract 
against  the  risks  of  transportation. 

Art.  433.  Besides  the  requisites  which  a  policy  must  contain, 
according  to  article  383,  a  transportation-insurance  policy  must 
include — 

1.  The  company  or  person  who  takes  charge  of  the  transportation. 

2.  The  specific  kind  of  goods  insured,  with  a  statement  of  the  num- 
ber of  packages  and  their  marks. 

3.  The  designation  of  the  point  where  the  goods  insured  are  to  be 
received  and  where  the  delivery  is  to  be  made. 

Art.  434.  Not  only  the  owners  of  the  goods  transported,  but  also 
all  those  who  are  interested  or  are  liable  for  their  preservation,  may 
take  out  insurance  thereon,  stating  in  the  policy  in  what  capacity 
they  do  so. 

Art.  435.  The  contract  for  transportation  insurance  shall  include 
risks  of  all  kinds,  no  matter  what  their  reason  may  be,  but  the  under- 
writer shall  not  be  liable  for  impairment  caused,  by  the  defects  in- 
herent in  the  article  or  on  account  of  the  natural  lapse  of  time,  unless 
there  is  an  agreement  to  the  contrary. 

Art.  436.  in  cases  of  impairment  on  account  of  a  defect  in  the  arti- 
cle or  by  reason  of  lapse  of  time,  the  underwriter  shall  judicially 
prove  the  condition  of  the  merchandise  insured,  within  the  twenty- 
four  hours  following  its  arrival  at  the  point  it  is  to  be  delivered. 

Without  this  proof  the  exemption  which  he  may  bring  forward  as 
underwriter  shall  not  be  admissible. 

Art.  437.  The  underwriters  shall  subrogate  themselves  to  the  rights 
of  the  insured  for  the  purpose  of  bringing  an  action  against  the  car- 
riers on  account  of  the  damage  they  may  De  liable  for,  in  accordance 
with  the  provisions  of  this  code. 

Section  Fifth. — Other  kinds  of  insurance. 

Art.  438.  Any  other  risks  may  be  the  subject  of  a  commercial  insur- 
ance contract,  which  arises  from  accidental  cases  or  natural  accidents, 
and  the  agreements  made  must  be  complied  with  provided  they  are 
licit  and  are  in  accordance  with  the  provisions  of  the  first  section  of 
this  title. 

Title  IX. — Commercial  Guaranties.- 

Art.  439.  All  guaranties  shall  be  considered  commercial  the  pur- 
pose of  which  is  to  insure  the  fulfillment  of  a  commercial  contract, 
even  though  the  guarantor  is  not  a  merchant. 

The  supreme  court  established  in  an  opinion  of  May  9,  1870,  that  promissory 
notes  and  their  securities  must  accommodate  themselves  to  the  character  of  the 
contracts  which  it  was  desired  to  assure  and  guarantee  through  their  execution, 
and  must  be  subject  to  the  rules  determining  the  nature  of  the  said  contracts; 
and  therefore  the  pledge  referred  to  in  article  475  of  the  code  of  commerce  (486 
of  this  code)  to  guarantee  the  payment  of  bills  of  exchange,  independently  of 
the  obligation  which  is  contracted  by  the  person  accepting  the  same  and  the 

■  See  Q.  O.  No.  178,  Nov.  11, 1899,  G.  O.  No.  22,  Feb.  6, 1900,  and  O.  O.  No.  94, 
Apr.  29,  1900,  Hdqrs.  Dept  P.  B. 
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indorser,  can  not  be  considered  a  commercial  guaranty,  because  neither  the 
former  nor  the  latter  can  change,  vary,  nor  modify  the  true  character  of  the 
contract  which  produced  the  same. 

Art.  440.  The  commercial  guaranty  must  be  reduced  to  writing, 
being  otherwise  null  and  void. 

Art.  441.  A  commercial  guaranty  shall  be  gratuitous,  unless  there 
is  an  agreement  to  the  contrary. 

Art.  442.  In  contracts  for  an  indefinite  period,  if  it  has  been  agreed 
to  give  the  guarantor  a  compensation,  tne  guaranty  shall  continue 
in  force  until,  by  reason  of  the  complete  termination  of  the  principal 
contract  which  is  secured,  the  obligations  arising  therefrom  are  can- 
celed, no  matter  what  their  duration  may  be,  unless  a  fixed  period 
during  which  the  guaranty  was  to  continue  in  force  was  expressly 
agreed  upon. 

Title  X. — Contracts  and  Bills  of  Exchange. 

Section  First. — Forms  of  bills  of  exchange. 

Art.  443.  A  bill  of  exchange  shall  be  considered  a  commercial  in- 
strument, and  all  the  rights  and  actions  arising  therefrom,  without 
distinction  of  persons,  shall  be  governed  by  the  provisions  of  this  code. 

When  an  exchange  contract  between  merchants  Is  In  question,  the  clear  and 
definite  provisions  of  the  code  of  commerce  only  are  to  be  taken  into  considera- 
tion.    (Opinion  of  April  1,  1887.) 

A  contract  of  a  bill  of  exchange  is  consummated  by  the  acceptance  of  the 
same,  which  binds  the  person  accepting  it  to  pay  said  bill  of  exchange,  the  place 
of  the  fulfillment  of  said  obligation  being  that  designated  by  the  drawer  as  the 
domicile  of  the  payer,  which  is  the  one  where  the  latter  must  pay;  with  this 
data  there  shall  be  decided  the  competency  in  judicial  questions  which  are  in- 
stituted by  reason  of  the  bill  of  exchange,  in  accordance  with  the  provisions  of 
article  62  of  the  law  of  civil  procedure.  (Opinion  of  August  21,  1890.  Oaceta 
of  September  5.) 

Art.  444.  The  bill  of  exchange  must  contain,  in  order  that  it  may 
be  admissible  in  suits — 

1.  The  designation  of  the  place,  day,  month,  and  year  on  which  it  is 
issued. 

2.  The  time  it  falls  due. 

3.  The  name  and  surname,  firm  name,  or  title  of  the  person  to  whose 
order  the  payment  is  to  be  made. 

4.  The  amount  which  the  drawer  orders  paid,  stating  the  same  in 
cash  or  in  the  figures  which  commerce  may  have  adopteafor  exchange 
purposes. 

5.  The  form  in  which  the  consideration  is  acknowledged,  either  on 
account  of  the  receipt  of  its  value  in  cash  or  merchandise  or  other 
property,  which  shall  be  expressed  with  the  words  "  value  received," 
or  accepting  it  on  those  which  may  be  pending,  which  shall  be  indi- 
cated by  the  words  "  value  on  account "  or  "  value  understood." 

6.  The  name,  surname,  firm  name,  or  title  of  the  person  from  whom 
the  amount  of  the  bill  of  exchange  is  received,  or  to  whose  account  it 
is  charged. 

7.  The  name  and  surname,  firm  name,  or  title  of  the  person  or  asso- 
ciation on  whom  it  is  drawn,  as  well  as  his  or  its  domicile. 

8.  The  signature  of  the  drawer,  in  his  own  hand,  or  that  of  his 
agent  having  sufficient  power  of  attorney  for  the  purpose. 

Paragraph  8  of  this  article,  as  well  as  article  447,  refers  to  drafts  drawn  in 
the  name  of  others.     (Opinion  of  December  16,  1890.) 
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Akt.  445.  The  clauses  of  "  value  on  account "  and  "  value  under- 
stood "  shall  make  the  person  accepting  the  draft  liable  for  the 
amount  of  the  same  in  favor  of  the  drawer,  in  order  to  demand  it 
or  compensate  him  in  the  manner  and  at  the  time  which  both  may 
have  agreed  on  in  making  the  exchange  contract. 

Art.  446.  The  drawer  may  draw  the  bill  of  exchange : 

1.  To  his  own  order,  stating  that  he  reserves  to  himself  the  value 
thereof. 

2.  On  a  person,  in  order  that  he  may  make  the  payment  at  the 
domicile  of  a  third  person. 

3.  On  himself,  at  a  place  which  is  not  his  domicile. 

4.  On  another  person,  at  the  same  place  as  the  residence  of  the 
drawer. 

5.  On  himself,  but  by  order  and  for  the  account  of  a  third  person, 
this  being  stated  in  the  bill  of  exchange. 

This  circumstance  shall  not  change  the  liability  of  the  drawer, 
nor  shall  the  holder  acquire  any  right  whatsoever  against  the  third 
person  for  whose  account  the  bill  was  drawn. 

Art.  447.  All  persons  who  place  their  signature  on  bills  of  ex- 
change in  the  name  of  others,  as  drawers,  indorsers,  or  as  acceptors 
of  the  same,  must  be  authorized  thereto  by  virtue  of  a  power  of 
attorney  of  the  persons  for  whom  they  act,  this  being  stated  in  the 
subscribing  clause. 

The  purchasers  and  holders  of  bills  of  exchange  shall  have  a  right 
to  demand  of  the  signers  the  exhibition  of  the  power  of  attorney. 

The  managers  oi  associations  shall  be  understood  as  authorized 
by  the  mere  fact  of  their  appointment. 

In  an  opinion  of  October  16,  1861,  the  supreme  court  laid  down  as  doctrine: 
That  the  provisions  of  the  first  paragraph  of  this  article  are  not  applicable  to 
the  case  in  which,  a  factor  having  been  constituted  by  virtue  of  general 
clauses,  that  he  should  be  the  one  to  place  his  signature;  and  in  another  of 
November  27, 1881,  it  was  established :  That  employees  of  commerce  can  neither 
accept  nor  indorse  bills  of  exchange  or  promissory  notes  if  they  have  no  special 
power  of  attorney  therefor. 

Akt.  448.  The  drawers  can  not  refuse  to  issue  to  holders  of  the 
bills  of  exchange  second  and  third  bills,  and  as  many  as  they  may 
require  of  the  same  bill,  provided  the  request  is  made  before  the  bills 
fall  due,  excepting  the  provisions  of  article  500,  there  being  stated  in 
all  of  them  that  they  shall  not  be  considered  valid  except  in  case  pay- 
ment was  not  made  on  the  first  bill  of  exchange  issued,  or  other 
prior  ones. 

Akt.  449.  In  the  absence  of  duplicate  copies  of  the  draft  issued  by 
the  drawer  any  holder  may  give  the  purchaser  a  copy,  stating  that 
he  issues  it  in  the  absence  of  the  original,  which  it  it  desired  to 
substitute. 

In  this  copy  there  must  be  inserted  literally  all  the  indorsements 
which  the  original  contains. 

Akt.  450.  If  the  bill  of  exchange  contains  some  error  or  lack  of 
legal  formality  it  shall  be  looked  upon  as  a  promissory  note  in  favor 
of  the  holder  and  for  the  account  of  the  drawer. 

Section  Second. — Periods  and  due  dates  of  drafts. 

Akt.  451.  Drafts  may  be  drawn  for  cash  or  on  time  for  one  of  the 

following  periods: 
1.  At  sight. 


Digitized  by  VjOOQIC 


CODE  OF  COMMERCE.  1037 

2.  At  one  or  more  days,  and  at  one  or  more  months  after  sight 

3.  At  one  or  more  days  or  at  one  or  more  months  from  date. 

4.  At  one  or  more  usances. 

5.  At  a  fixed  or  determined  day. 

6.  At  fairs. 

Art.  452.  Each  one  of  these  periods  shall  obligate  to  the  payment 
of  the  drafts,  as  follows: 

1.  The  sight  draft,  on  its  presentation. 

2.  The  days  or  months  after  sight  draft,  on  the  day  the  period 
fixed  elapses,  to  be  counted  from  the  day  following  its  acceptance  or 
protest  on  account  of  nonacceptance. 

3.  The  days  or  months  from  date  draft  as  well  as  that  at  one  or 
more  usances,  on  the  day  the  period  fixed  elapses,  to  be  counted  from 
that  immediately  following  the  date  of  the  draft. 

4.  Those  drawn  for  payment  on  a  certain  date,  on  said  date. 

5.  Those  drawn  on  fairs,  on  the  last  day  thereof. 

Art.  453.  The  usance  of  the  drafts  drawn  in  one  place  on  another 
in  the  interior  <5f  the  Peninsula  and  adjacent  islands  shall  be  sixty 
days. 

In  drafts  drawn  in  foreign  countries  on  any  place  in  Spain  it 
shall  be — 

If  drawn  in  Portugal,  France,  England,  and  Germany,  sixty  days. 

In  other  countries,  ninety  days. 

Art.  453.  (Cuba  and  Porto  Rico.)  The  usance  of  drafts  drawn  in 
one  place  on  another  in  the  interior  of  the  islands  of  Cuba  and  Porto 
Rico  shall  be  sixty  days. 

That  of  drafts  drawn  on  Cuba  or  Porto  Rico  in  the  islands  and 
coasts  of  the  waters  of  the  Antilles  and  Grulf  of  Mexico^  and  in  the 
United  States.  Guatemala,  Honduras,  Nicaragua,  Costa  Rica,  and 
Brazil,  sixty  days. 

In  other  countries,  ninety  days. 

Art.  454.  The  months  for  the  periods  of  drafts  shall  be  computed 
from  date  to  date. 

If  in  the  month  the  draft  falls  due  there  is  no  day  equivalent  to 
that  of  the  date  on  which  the  bill  was  drawn  it  shall  be  understood 
that  it  falls  due  the  last  day  of  the  month. 

Art.  455.  All  drafts  must  be  paid  on  the  day  they  fall  due,  before 
sunset,  without  any  days  of  grace  or  of  courtesy. 

If  tne  day  it  falls  due  should  be  a  holiday  the  draft  shall  be  paid 
on  the  previous  day. 

Section  Thibd. — Obligations  of  drawers. 

Art.  456.  The  drawer  shall  be  under  the  obligation  to  supply  the 
funds  necessary  to  the  person  on  whom  the  bill  was  drawn,  unless 
the  draft  is  made  for  the  account  of  a  third  person,  in  which  case  the 
obligation  will  rest  on  the  latter,  always  reserving  the  direct  liability 
of  the  drawer  with  regard  to  the  purchaser  or  holder  of  the  draft  and 
that  of  the  third  person  for  whose  account  the  draft  was  made  with 
regard  to  the  drawer. 

Art.  457.  The  supply  of  funds  shall  be  considered  made,  when, 
the  bill  being  due,  tne  person  on  whom  it  was  drawn  is  the  debtor  of 
an  equal  or  greater  sum  than  the  draft  to  the  drawer  or  to  the  third 
person  for  whose  account  the  bill  was  drawn. 
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Art.  458.  The  expenses  arising  from  the  nonacceptance  or  non- 
payment of  the  draft  shall  be  paid  by  the  drawer  or  by  the  third 
person  for  whose  account  it  was  made,  unless  he  proves  that  he  sup- 
plied the  funds  at  the  proper  time,  or  that  he  was  a  creditor  in  ac- 
cordance with  the  foregoing  article,  or  that  he  was  specially  author- 
ized to  draw  for  the  amount  in  question. 

In  any  of  the  three  cases,  the  drawer  may  require  of  the  person 
obligated  to  accept  and  to  pay,  the  indemnity  for  the  expenses  which 
he  may  havepaid  the  holder  of  the  draft. 

Art.  459.  Tne  drawer  shall  be  civilly  liable  for  the  results  of  his 
draft  to  all  the  persons  who  successively  acquire  and  convey  it. 

The  effects  of  this  liability  are  specified  in  articles  456,  458,  and  the 
following  one.  * 

Art.  460.  The  liability  of  the  drawer  shall  cease  when  the  holder 
of  the  draft  has  not  presented  it  or  did  not  protest  it  in  due  time  and 
form,  provided  he  proves  that  when  the  bill  fell  due  he  had  supplied 
the  funds  for  its  payment  in  the  manner  prescribed  in  articles  456 
and  457. 

Should  he  not  adduce  this  proof,  he  shall  reimburse  the  amount  of 
the  draft  not  paid,  even  though  the  protest  was  not  made  at  the 
proper  time,  during  the  time  the  draft  has  not  prescribed.  Should 
he  adduce  said  proof,  the  liability  for  the  reimbursement  shall  be 
incurred  by  the  person  who  is  in  default,  provided  the  draft  has  not 
prescribed. 

Section  Fourth. — Indorsements  of  oilU  of  exchange. 

Art.  461.  The  ownership  of  drafts  shall  be  transferred  by  indorse- 
ment. 

Art.  462.  The  indorsement  must  contain : 

1.  The  name  and  surname,  firm  name,  or  title  of  the  person  or  com- 
pany to  whom  or  which  the  draft  is  transferred. 

2.  The  form  in  which  the  assignor  acknowledges  the  consideration 
of  the  purchaser,  as  stated  in  No.  5  of  article  444. 

3.  The  name  and  surname,  firm  name,  or  title  of  the  person  from 
whom  it  is  received,  or  to  the  account  of  whom  it  is  charged,  if  it  is 
not  the  same  person  to  whom  the  draft  is  transferred. 

4.  The  date  on  which  it  is  drawn. 

5.  The  signature  of  the  indorser,  or  of  the  person  legally  author- 
ized to  sign  for  him,  which  shall  be  stated  in  the  subscribing  clause. 

Art.  463.  If  the  statement  of  the  date  is  omitted  in  the  indorse- 
ment, the  ownership  of  the  draft  shall  not  be  transferred,  and  it  shall 
be  understood  as  simply  a  commission  for  collection. 

Art.  464.  If  a  date  prior  to  the  day  on  which  the  indorsement  was 
made  is  placed  on  the  draft,  the  indorser  shall  be  liable  for  the 
damages  suffered  thereby  by  a  third  person,  without  prejudice  to 
the  penalty  which  he  may  incur  for  the  crime  of  forgery,  if  he  did 
so  maliciously. 

Art.  465.  Indorsements  signed  in  blank  and  those  in  which  the 
value  is  not  stated  shall  transfer  the  ownership  of  the  draft  and  shall 
produce  the  same  effect  as  if  "  value  received  "  were  written  therein. 

Art.  466.  Drafts  not  issued  to  order  can  not  be  indorsed,  nor  those 
which  have  fallen  due  or  are  damaged. 
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The  transfer  of  ownership  shall  be  licit  by  the  means  acknowl- 
edged in  the  common  law ;  and  if,  however,  an  indorsement  is  made, 
it  shall  have  no  further  force  than  that  of  a  simple  cession. 

Abt.  467.  The  indorsement  shall  produce  in  each  and  every  one  of 
the  indorsers  the  liability  for  the  guaranty  for  the  amount  of  the 
draft,  if  it  is  not  accepted,  and  to  its  repayment,  with  the  costs  of  the 
protest  and  reexchange,  if  not  paid  when  due,  provided  the  proceed- 
ing of  presentation  and  protest  took  place  at  the  time  ana  in  the 
manner  prescribed  in  this  code. 

This  liability  shall  cease  on  the  part  of  the  indorser  who,  at  the 
time  of  transferring  the  draft,  may  have  placed  thereon  the  clause 
44  without  my  liability." 

In  such  case  the  indorser  shall  only  answer  for  the  identity  of  the 
person  making  the  transfer  or  for  the  right  with  which  he  makes  the 
transfer  or  indorsement. 

The  supreme  court,  in  an  opinion  of  March  18,  1875,  declared  that  it  is  a 
principle  of  International  private  law  that  a  bill  of  exchange,  the  ownership  of 
which  is  transferred  by  the  indorsement  of  the  persons  who  successively  ac- 
quire it,  includes,  when  this  is  done,  a  similar  number  of  perfect  contracts 
between  the  respective  indorser  and  the  person  to  whom  he  transfers  it,  inde- 
pendently of  the  original  contract  made  between  the  drawer  and  the  purchaser ; 
and  each  one  of  these  contracts  is  governed,  not  only  with  regard  to  the  judi- 
cial proof  and  effects,  but  also  with  regard  to  the  form,  by  the  laws  of  the 
place  where  they  are  made  and  drawn. 

In  an  opinion  of  December  15,  1880,  the  supreme  court  established,  that  in 
order  that  an  Indorser  be  liable  and  obligated  to  the  repayment  of  the  amount 
of  the  draft,  together  with  the  protest  and  reexchange  costs,  it  is  necessary  that 
the  protest  proceedings  have  taken  place  at  the  time  and  in  the  manner  pre- 
scribed by  the  laws ;  and  in  another  opinion  of  Febcuary  3,  1866,  that  the  in- 
dorser who  paid  the  amount  of  the  draft,  including  the  protest  costs,  has  a 
right  of  action  against  the  indorsers  who  preceded  him,  for  the  corresponding 
reimbursement,  or  against  the  drawer,  and  not  subject  to  the  reserved  agree- 
ments which  the  former  may  have  made. 

Abt.  468.  The  broker  of  negotiable  bills  of  exchange  or  promissory 
notes,  constitutes  himself  guarantor  of  those  he  acquires  or  negotiates 
for  the  account  of  others,  if  he  places  his  indorsement  thereon,  and  he 
can  only  refuse  to  do  so  for  good  reasons,  when  there  was  an  express 
agreement  made  by  which  the  principal  treed  him  from  the  liability. 
In  this  case  the  agent  may  make  the  indorsement  at  the  order  of  the 
principal,  with  the  clause,  "  without  my  liability." 

Section  Finn.— Presentation  of  drafts  and  their  acoeptance. 

Abt.  469.  Drafts  which  are  not  presented  for  acceptance  or  pay- 
ment within  the  period  fixed  shall  be  affected  thereby,  as  well  as  when 
they  are  not  protested  at  the  proper  time. 

Abt.  470.  The  drafts  drawn  in  the  Peninsula  and  Balearic  islands 
on  any  place  therein  at  sight  or  at  a  period  counted  from  sight  must 
be  presented  for  collection  or  acceptance  within  forty  days  from  their 
date. 

However,  a  person  who  draws  a  bill  of  exchange  at  sight  or  at  a 
period  counted  after  sight  may  fix  a  period  within  which  the  pre- 
sentation must  be  made;  and  in  such  case  the  holder  of  the  draft 
shall  be  obliged  to  present  it  within  the  period  fixed  by  the  drawer. 

Abt.  471.  Bills  or  exchange  drawn  between  the  Peninsula  and  the 
Canary  Islands  shall  be  presented  in  the  cases  referred  to  in  the  two 
foregoing  articles  within  the  period  of  three  months. 
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Art.  472.  Bills  of  exchange  drawn  between  the  Peninsula  and  the 
Spanish  Antilles  or  other  points  which  are  on  this  side  of  Cape  Horn 
and  the  Cape  of  Good  Hope,  no  matter  what  may  be  the  form  of  the 
period  mentioned  therein,  shall  be  presented  for  payment,  or  accept- 
ance within  six  months  at  most. 

With  regard  to  places  which  are  on  the  other  side  of  said  capes  the 
period  shall  be  of  one  year. 

Art.  473.  Persons  forwarding  bills  of  exchange  to  points  across  the 
seas  must  send  at  least  second  copies  in  different  vessels  from  those  by 
which  the  first  were  sent;  and  should  they  prove  that  the  carrying 
vessels  suffered  some  accident  on  the  sea  which  delayed  their  voyage, 
the  time  which  elapsed  up  to  the  date  on  which  said  accident  was 
made  known  in  the  place  of  residence  of  the  sender  shall  not  be  taken 
into  consideration  in  the  computation  of  the  legal  period. 

The  same  effect  shall  be  produced  by  the  real  or  presumed  loss  of 
the  vessels. 

In  accidents  which  occurred  on  land  and  which  are  well  known,  the 
same  rule  shall  be  observed  with  regard  to  the  computation  of  the 
legal  period. 

Art.  474.  Drafts  drawn  at  sight,  or  at  a  period  counted  after  sight, 
in  foreign  countries  on  places  m  the  territory  of  Spain  shall  be  pre- 
sented for  collection  or  acceptance  within  the  forty  days  following 
their  introduction  in  the  Kingdom,  and  those  drawn  after  date  at  the 
times  stipulated  therein. 

Art.  475.  Drafts  drawn  in  Spanish  territory  on  foreign  countries 
shall  be  presented  in  accordance  with  the  laws  in  force  in  the  place 
where  they  are  paid. 

Art.  475.  (Philippines.)  Drafts  drawn  in  the  Philippine  Islands 
on  foreign  countries  shall  be  presented  in  accordance  with  the  laws  in 
force  in  the  place  where  they  are  to  be  paid.a 

Art.  476.  The  holders  of  the  drafts  drawn  at  a  period  counted 
after  the  date  thereof  need  not  be  presented  for  acceptance. 

The  holder  of  the  draft  may,  if  he  deems  it  convenient  to  his  inter- 
ests, present  it  to  the  person  on  whom  it  is  drawn  before  it  falls  due, 
and  in  such  case,  the  latter  shall  accept  it  or  shall  state  the  reasons  for 
his  refusal  to  do  so. 

Art.  477.  After  a  draft  has  been  presented  for  acceptance  within 
the  periods  fixed  in  the  foregoing  articles,  the  person  or  persons  on 
whom  it  is  drawn  must  accept  it  by  means  of  the  words  u  /  accept "  or 
"  we  accept,"  adding  the  date,  or  state  to  the  holder  their  reasons  for 
not  accepting  it. 

If  the  Dill  of  exchange  is  drawn  at  sight  or  at  a  period  to  be  counted 
after  sight,  and  the  person  on  whom  it  is  drawn  does  not  add  the 
date  of  the  acceptance,  the  period  shall  run  from  the  day  on  which 
the  holder  could  have  presented  the  draft  without  delay  in  the  mail ; 
and  the  computation  of  time  being  made  in  this  manner,  and  the  draft 
being  due,  it  is  collectible  on  the  day  immediately  following  that  of 
the  presentation. 

Art.  478.  The  acceptance  of  the  draft  must  take  place  or  be  refused 
on  the  same  day  on  which  the  holder  presents  it  for  this  purpose,  and 
the  person  of  whom  acceptance  is  demanded  can  not  retain  the  draft 
in  his  possession  under  any  pretext  whatsoever. 

°  The  difference  noted  between  the  articles  of  the  code  for  the  Philippines  and 
those  for  the  Peninsula  must  be  simple  errata  in  the  former. 
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If  the  draft  presented  for  acceptance  is  to  be  paid  in  a  place  other 
than  that  of  the  residence  of  the  person  accepting  the  same,  the  domi- 
cile in  which  payment  is  to  be  made  must  be  stated  in  the  draft 

The  person  who  receives  a  draft  for  acceptance,  if  it  is  drawn  on 
him,  or  to  have  it  accepted  if  it  is  drawn  on  a  third  person,  and  should 
retain  possession  thereof  expecting  another  copy,  and  shall  advise 
its  acceptance  by  means  of  a  letter,  telegram,  or  other  means  of  writ- 
ing, shall  be  liable  to  the  drawer  and  mdorsers  thereof  in  the  same 
manner  as  if  the  acceptance  had  been  placed  on  the  draft  in  question, 
even  though  such  acceptance  has  not  taken  place,  or  even  when  he 
refuses  the  delivery  ox  the  copy  accepted  to  the  person  legally  re- 
questing it. 

Abt.  479.  Bills  of  exchange  can  not  be  accepted  conditionally,  but 
the  acceptance  for  a  smaller  amount  than  that  contained  in  the  draft 
can  be  made,  in  which  case  it  may  be  protested  for  the  balance  of  the 
full  amount  of  the  same. 

Bee  article  494  of  this  code. 

Ajbt.  480.  The  acceptance  of  a  draft  shall  bind  the  person  accept- 
ing it  to  the  payment  thereof  when  it  falls  due,  and  he  shall  not  be 
relieved  from  making  the  payment  on  account  of  not  having  been 
supplied  with  funds  by  the  drawer,  nor  for  any  other  reason  what- 
soever except  the  forgery  of  the  draft 

Art.  481.  In  case  the  acceptance  of  a  bill  of  exchange  is  refused  it 
shall  be  protested,  and  in  view  of  said  protest  the  holder  shall  have  a 
right  to  require  the  drawer  or  any  one  of  the  indorsers  to  secure  the 
amount  of  the  draft  to  his  satisfaction,  or  to  deposit  the  amount 
thereof,  or  to  reimburse  him  for  the  costs  of  the  protest  and  of  the 
reexchange,  discounting  the  legal  rate  of  interest  for  the  period  which 
still  is  to  elapse  until  it  falls  due. 

The  holder  may  also,  even  though  the  draft  has  been  accepted  by 
the  person  on  whom  it  is  drawn,  if  the  latter  allowed  other  accept- 
ances to  be  protested,  apply  before  its  due  date  to  the  other  person 
mentioned  therein  requesting  by  protest  a  better  security. 

See  articles  492,  496,  498,  and  519  of  this  code. 

Abt.  482.  If  the  holder  of  a  draft  allows  die  periods  fixed  according 
to  the  cases  to  elapse  without  presenting  it  for  acceptance,  or  does  not 
order  it  protested,  he  shall  lose  all  rights  to  demand  the  security, 
deposit,  or  reimbursement,  with  the  exception  of  the  provisions  of 
article  525. 

Abt.  483.  If  the  holder  of  a  bill  of  exchange  should  not  present  it 
for  collection  on  the  day  it  falls  due,  or,  in  the  absence  of  payment, 
does  not  have  it  protested  on  the  following  day,  he  shall  lose  his  right 
to  be  reimbursed  by  the  indorsers;  and  with  regard  to  the  drawer,  the 
provisions  of  articles  458  and  460  shall  be  observed. 

The  holder  shall  not  lose  his  right  to  reimbursement,  if  it  were  not 
possible  to  present  the  draft  or  to  take  out  the  protest  in  time  by 
reason  of  force  majeure. 

Art.  484.  If  the  bills  of  exchange  should  contain  indications  made 
by  the  drawer  or  indorsers  of  other  pjersons  of  whom  acceptance  is  to 
be  demanded  in  default  of  the  one  indicated  in  the  first  place,  the 
holder  must,  after  the  protest  has  been  made,  if  the  former  has  refused 
acceptance,  demand  acceptance  of  the  persons  mentioned. 
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Abt.  485.  Persons  who  forward  drafts  from  one  place  to  another 
too  late  to  be  presented  or  protested  at  the  proper  time  shall  be  liable 
for  the  consequences  which  may  arise  by  reason  thereof. 

Section  Sixth. — Pledges  and  their  effects. 

Art.  486.  The  payment  of  a  draft  may  be  secured  by  a  written  obli- 
gation, independent  of  that  contracted  by  the  acceptor  and  indorser, 
known  by  the  name  of  pledge. 

The  purpose  of  a  pledge  Is  to  secure  the  payment  of  a  draft  in  whole  or  In 
part,  and,  although  it  constitutes  an  obligation  distinct  and  independent  of  that 
contracted  by  the  acceptor  and  indorser,  it  is  a  commercial  contract  and  accessory 
to  that  of  the  bill  of  exchange  the  payment  of  which  it  guarantees,  and  commer- 
cial contracts  being  governed  by  the  special  provisions  of  the  code  of  commerce, 
in  that  article  950  of  the  same,  orders  in  general  terms,  that  actions  arising  from 
drafts  prescribe  three  years  after  they  have  fallen  due,  should  they  have  been 
protested  or  not,  and  that,  therefore,  there  are  included  in  this  provision  aU  the 
actions  which  may  be  brought  by  the  guarantor  against  the  acceptor  who  pro- 
tested the  draft  for  the  payment  of  the  amount  he  may  have  been  required  to 
pay  by  reason  of  the  pledge.    (Opinion  of  July  8,  1892.    Quceta  of  October  21.) 

Art.  487.  If  the  pledge  is  drawn  up  in  general  terms  and  without 
restriction,  the  person  giving  it  shall  be  liable  for  the  payment  of  the 
draft  in  the  same  cases  and  manner  as  the  person  for  whom  he  appears 
as  security;  but  if  the  pledge  is  limited  as  to  a  determined  time,  case, 
amount,  or  person  it  shall  not  produce  further  liability  than  that 
arising  from  the  terms  of  the  pledge. 

Section  Seventh. — Payments. 

Art.  488.  Bills  of  exchange  must  be  paid  the  holder  on  the  day  they 
fall  due,  in  accordance  with  article  455. 

Art.  489.  Bills  of  exchange  must  be  paid  in  the  money  designated 
therein,  and  if  that  could  not  be  procured,  in  its  equivalent,  according 
to  the  use  and  customs  at  the  place  of  payment. 

Art.  490.  The  person  paying  a  bill  oi  exchange  before  it  is  due 
shall  not  be  exempted  from  paying  the  amount  of  the  same  if  the 
first  payment  was  not  made  to  a  legitimate  person. 

By  legitimate  person  is  understood,  for  the  purposes  of  this  article,  the  person 
in  whose  favor  the  draft  is  indorsed,  provided  the  indorsement  complies  with 
the  external  formalities  required  by  the  commercial  law,  among  which  is  in- 
cluded the  signature  of  the  indorser,  according  to  an  opinion  of  the  supreme 
court  of  June  27,  1873. 

Art.  491.  The  payment  of  a  bill  of  exchange  payable  to  bearer 
which  is  due  shall  be  considered  valid,  unless  an  attachment  of  the 
amount  thereof  by  reason  of  a  judicial  judgment  was  previously 
issued. 

With  regard  to  the  attachment  or  provisional  deposit  of  a  bill  of  exchange 
see  in  the  law  of  civil  procedure  for  the  Peninsula,  articles  2128  et  seq.,  and 
2089  et  seq.  of  that  for  Cuba  and  Porto  Rico,  and  2049  et  seq.  of  that  for  the 
Philippines. 

Art.  492.  The  holder  of  a  draft,  who  requests  its  payment,  is 
obliged  to  satisfy  the  person  paying  it  as  to  his  identity,  uy  means  of 
instruments  or  through  residents  who  are  acquainted  with  him  or 
who  will  guarantee  his  identity. 

The  absence  of  this  proof  shall  not  prevent  the  deposit  of  the 
amount  of  the  draft  on  the  day  of  its  presentation  in  an  establish- 
ment or  with  a  person  accepted  by  the  holder  and  payor,  in  which 
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case  the  establishment  or  person  shall  retain  the  sum  deposited  in  his 
or  its  possession  until  the  legitimate  payment  is  made. 

The  expenses  and  risks  arising  from  this  deposit  shall  be  for  the 
account  of  the  holder  of  the  draft. 

Art.  493.  The  holder  of  a  draft  shall  not  be  obliged  to  collect  its 
amount  before  it  falls  due ;  but  should  he  accept  said  payment  it  shall 
be  valid,  except  in  case  of  the  bankruptcy  of  the  payor  in  the  fifteen 
.  days  following,  in  accordance  with  the  provisions  of  article  879. 

Abt.  494.  Neither  shall  the  holder  be  obliged,  even  after  the  draft 
has  fallen  due,  to  receive  part  and  not  the  whole  amount  of  the  same, 
and  only  with  his  consent  may  a  portion  of  its  value  be  paid,  and  the 
balance  be  left  standing. 

In  such  case  the  draft  may  be  protested  for  the  amount  which  has 
not  been  paid,  and  the  holder  shall  retain  possession  thereof,  making 
a  memorandum  on  the  same  of  the  amount  collected  and  giving  a 
separate  receipt  for  said  amount. 

Akt.  495.  Drafts  accepted  must  necessarily  be  paid  on  the  copy 
which  contains  the  acceptance. 

If  the  payment  is  made  on  any  of  the  other  ones,  the  person  who 
made  the  payment  shall  be  liable  for  the  value  of  the  draft  to  the 
third  person  who  is  the  legitimate  holder  of  the"  acceptance. 

Akt.  496.  The  acceptor  can  not  be  forced  to  payment,  even  though 
the  holder  of  the  copy  not  containing  the  acceptance  binds  himself  to 

S've  security  to  the  satisfaction  of  the  former;  but  in  the  latter  case 
e  bearer  may  demand  the  deposit  and  formulate  the  protest  in  the 
terms  mentioned  in  article  498. 

If  the  acceptor  voluntarily  admits  the  security  and  makes  the  pay- 
ment, the  former  shall  be  legally  canceled  as  soon  as  the  acceptance 
has  prescribed  which  gave  rise  to  the  execution  of  the  security. 

Art.  497.  Bills  of  exchange  not  accepted  may  be  paid  after  they 
have  fallen  due  and  not  before,  on  the  seconds,  thirds,  or  other  ones 
issued  in  accordance  with  the  provisions  of  article  448;  but  not  on  the 
copies  given  in  accordance  with  the  provision  of  article  449,  unless 
one  of  the  copies  issued  by  the  drawer  is  attached  thereto. 

Art.  498.  The  person  who  may  have  lost  a  draft,  accepted  or  not, 
and  the  person  having  in  his  possession  an  accepted  first  draft  and 
who  is  awaiting  the  second,  and  has  no  other  copy  with  which  to 
request  the  payment,  may  demand  the  payor  to  deposit  the  amount 
of  the  draft  in  the  public  establishment  devoted  to  this  purpose,  or 
with  a  person  having  their  mutual  confidence,  or  designated  by  the 
judge  or  court  in  case  of  disagreement,  and  if  the  person  obliged  to 

Eay  should  refuse  to  make  the  deposit,  the  refusal  shall  be  made 
nown  by  a  protest  similar  to  that  for  nonpayment,  and  with  this 
instrument  the  claimant  shall  preserve  his  rights  against  the  persons 
who  may  be  liable  for  the  results  of  the  draft. 

The  supreme  court,  In  an  opinion  of  April  28,  1879,  established  the  following 
doctrine :  That  although  it  is  true  that,  In  accordance  with  articles  462  and  463 
of  the  code  of  commerce  of  1829,  the  acceptance  of  bills  of  exchange  places  the 
acceptor  under  the  obligation  to  pay  them  when  they  fall  due,  unless  their 
forgery  is  proven,  there  must  be  excepted  from  this  general  rule  the  case  pre- 
scribed in  article  507  (498  of  this  code),  according  to  which  the  person  who  has 
lost  a  bill  of  exchange,  accepted  or  not,  of  which  he  has  no  other  copy  to  request 
payment,  can  not  do  anything  further  with  the  payor  than  to  request  him  to 
deposit  the  amount  of  the  same,  and  if  the  payor  should  not  consent  to  make 
the  deposit  this  refusal  shall  be  made  known  by  means  of  a  protest  executed 
with  the  same  formalities  as  are  required  for  protests  on  account  of  nonpay- 
ment; by  pursuing  this  course  the  claimant  shall  fully  preserve  his  rights 
against  the  persons  liable  for  the  legal  effects  of  the  draft 
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See  articles  480  and  522  of  this  code,  articles  2128  et  seq.  of  the  law  of  civil 
procedure  for  the  Peninsula,  article  2089  of  that  for  Cuba  and  Porto  Rico,  and 
article  2049  of  that  for  the  Philippines. 

Art.  499.  If  the  draft  lost  should  have  been  drawn  abroad  or  be- 
yond the  seas,  and  the  holder  proves  his  ownership  by  the  boobs  and 
by  the  correspondence  of  the  person  from  whom  he  received  the  draft, 
or  by  a  certificate  of  the  broker  who  may  have  mediated  in  the  trans- 
.  action,  he  shall  be  entitled  to  recover  its  value,  if  besides  this  proof 
he  gives  sufficient  security,  the  effects  of  which  shall  continue  until 
the  copy  of  the  draft  given  by  the  said  drawer  is  presented  or  until 
it  has  prescribed. 

Art.  499.  (Philippines.)  If  the  draft  lost  should  have  been  drawn 
abroad  or  outside  of  the  territory  of  the  Philippine  Islands,  and  the 
holder  proves  his  ownership  by  the  books  or  oy  the  correspondence 
of  the  person  from  whom  he  received  the  draft,  or  by  a  certificate  of 
the  broker  who  mediated  in  the  transaction,  he  shall  be  entitled  to  re- 
cover its  value,  if  besides  this  proof  he  gives  sufficient  security,  the 
effects  of  which  shall  continue  until  the  copy  of  the  draft  given  by 
.  the  said  drawer  is  presented  or  until  it  has  prescribed.0 

Art.  500.  The  .request  for  a  copy  to  take  the  place  of  the  draft  lost 
must  be  made  by  the  last  holder,  from  the  person  who  transferred  it 
to  him,  and  thus  successively  from  one  to  another  indorser  until  the 
drawer  is  reached. 

No  person  can  refuse  to  lend  his  name  and  interposition  to  the 
steps  taken  to  procure  a  new  copy,  the  owner  of  the  draft  defraying 
the  expenses  which  may  arise  until  it  is  obtained. 

Art.  501.  The  payments  made  on  account  of  the  value  of  a  draft 
by  the  person  on  whom  it  is  drawn  shall  reduce  the  liability  of  the 
drawer  and  indorsers  in  like  proportion. 

Section  Eighth. — Protests. 

Art.  502.  The  nonacceptance  or  nonpayment  of  bills  of  exchange 
must  be  proven  by  means  of  a  protest,  without  the  first  protest  hav- 
ing been  made  exempting  the  holder  from  making  the  second,  and 
without  the  death  of  the  person  on  whom  it  is  drawn  nor  his  condi- 
tion of  bankruptcy  permitting  the  holder  to  not  make  the  protest 

With  regard  to  the  article  we  annotate,  the  supreme  court  established  In  an 
opinion  of  March  30,  1875,  that  a  protest  for  nonacceptance  does  not  exempt 
the  holder  of  the  draft  from  the  duty  to  protest  It  again  If  it  is  not  paid. 

Art.  503.  All  protests  on  account  of  nonacceptance  or  nonpayment 
place  the  person  who  gave  rise  thereto  under  the  obligation  to  defray 
the  expenses,  losses,  and  damages. 

In  an  opinion  of  December  5,  1882,  the  supreme  court  stated:  The  costs  of 
protest  and  redraft  by  reason  of  the  nonacceptance  and  nonpayment  of  a  draft 
against  a  person  for  the  value  of  goods  sold  which  has  not  been  paid,  as  well 
as  the  interest  on  the  amount  which  was  not  paid  when  due,  are  to  be  defrayed 
by  the  payor  and  a  judgment  which  exempts  him  from  these  obligations  vio- 
lates the  provisions  of  this  article. 

Art.  504.  In  order  that  a  protest  may  be  valid,  it  must  necessarily 
include  the  following  conditions : 

1.  It  must  be  made  before  sunset  on  the  day  following  that  on 
which  acceptance  or  payment  was  refused ;  and,  if  it  is  a  holiday,  on 
the  first  working  day. 

°With  regard  to  this  article  see  the  note  to  article  475.  A  similar  amend- 
ment must  be  considered  made  for  the  islands  of  Cuba  and  Porto  Rico. 
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2.  It  must  be  made  before  a  notary  public. 

3.  Said  protest  must  be  served  on  the  person  on  whom  the  draft 
was  drawn,  in  the  domicile  where  it  is  to  be  paid,  if  he  can  be  found 
there,  and  not  being  found,  on  his  employees,  should  he  have  any; 
or,  in  the  absence  of  the  latter,  on  his  wife,  children,  or  servants,  or 
on  the  neighbor  referred  to  in  article  505. 

4.  It  must  contain  an  exact  copy  of  the  draft,  of  its  acceptance, 
should  it  have  been  accepted,  and  of  all  the  indorsements  and  indica- 
tions included  in  the  same. 

5.  It  must  include  the  demand  for  payment  made  of  the  person 
who  must  accept  or  pay  the  draft ;  and  snould  he  not  have  been  found, 
the  demand  shall  be  made  of  the  person  with  whom  the  transaction 
is  made. 

6.  It  must  also  contain  the  answer  given  to  the  demand. 

7.  It  must  state  in  the  same  manner  the  threat  that  the  expenses 
and  losses  are  to  be  paid  by  the  person  who  occasioned  them. 

8.  It  must  be  signed  by  the  person  who  makes  it,  and,  should  he 
not  know  how  or  not  be  able  to  do  so,  by  two  attending  witnesses. 

9.  It  must  state  the  date  and  hour  when  the  protest  was  made. 
10.  There  must  be  given  the  person  with  whom  the  proceedings 

were  held  a  copy  of  the  protest  drafted  on  common  paper. 

With  regard  to  articles  512,  513,  and  517  of  the  code  repealed,  which  accord 
with  the  one  we  annotate,  the  supreme  court  declared  in  an  opinion  of  Decem- 
ber 26,  1879,  that  the  notarial  instrument  being  drafted  with  the  solemnities 
and  conditions  specified,  as  the  substantial  form  of  the  protest,  under  pain  of 
nullity,  no  other  proof  than  that  of  the  instrument  is  admissible,  because  it  is 
the  only  evidence  admitted  in  law,  and  because  it  being  a  public  right  it  is  not 
licit  for  private  persons  nor  for  courts  to  substitute  nor  alter  it. 

In  another  opinion  of  the  same  court  of  February  14,  "1890,  there  was  estab- 
lished that,  a  draft  having  been  accepted  on  the  20th  of  December,  1881,  and 
January  9,  1882,  having  been  erroneously  written  therein  and  immediately 
erased  and  substituted  by  the  correct  date,  this  acceptance  is  not  valid,  and  by 
reason  of  the  absence  of  the  inclusion  in  the  instrument  of  protest  of  this  par- 
ticular the  article  we  annotated  is  not  violated,  nor  any  other  article  of  the 
same  legal  tenor. 

Akt.  505.  The  legal  domicile  in  which  to  make  the  protest  shall 
be — 

1.  That  designated  in  the  draft. 

2.  In  the  absence  of  such  designation,  the  domicile  of  the  payor  at 
the  time. 

3.  In  the  absence  of  either,  the  last  at  which  he  was  known. 
Should  the  domicile  of  the  person  on  whom  the  draft  was  drawn 

not  appear  to  be  in  any  of  the  three  places  above  cited,  a  neighbor 
having  an  office  in  the  place  where  the  acceptance  and  payment  is  to 
be  made  shall  be  applied  to,  with  whom  the  formalities  shall  be  gone 
through  and  to  whom  the  copy  shall  be  delivered. 

Art.  506.  No  matter  at  what  time  the  protest  may  be  made,  the 
notaries  shall  retain  possession  of  the  drafts,  without  delivering  the 
latter  or  the  certified  copy  of  the  protest  to  the  holder,  until  sunset  of 
the  day  on  which  it  is  made ;  and  if  the  protest  was  made  for  nonpay- 
ment, and  the  payor  in  the  meantime  appears  in  order  to  satisfy  the 
amount  of  the  draft  and  the  costs  of  the  protest,  the  payment  shall  be 
accepted,  the  draft  being  delivered  with  a  memorandum  thereon  stat- 
ing that  the  protest  has  been  paid  and  canceled. 

Art.  507.  If  the  protested  draft  should  contain  indications,  there 
shall  be  included  in  the  protest  the  demand  made  of  the  persons  indi- 
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cated  and  their  answers  and  the  acceptance  or  payment,  if  they  should 
have  done  so. 

In  such  cases,  if  the  indications  are  made  for  the  same  place,  the 
period  for  the  conclusion  and  delivery  of  the  protest  shall  be  extended 
to  11  o'clock  a.  m.  of  the  following  working-day. 

If  the  indications  are  for  a  different  place  the  protest  shall  be  closed 
as  if  it  did  not  contain  any,  the  holder  of  the  draft  being  permitted 
to  apply  to  them  within  a  period  not  to  exceed  twice  the  time  required 
by  the  mail  to  reach  said  place  from  the  first  one  designated,  and  may, 
through  a  notary,  demand  payment  in  their  order  of  the  persons  in 
each  place,  renewing  the  protest  with  the  same  if  there  should  be  occa- 
sion therefor. 

The  acceptance  of  a  bill  of  exchange  by  the  person  Indicated,  In  default  of  the 
person  on  whom  it  is  drawn,  binds  the  person  who  does  so  for  the  payment  of 
the  draft  when  it  falls  due,  in  accordance  with  the  customs  of  the  place,  and  In 
a  proper  case  for  the  interest  or  expenses  of  redraft  in  accordance  with  the  pro- 
visions of  the  code  of  commerce.  (Opinion  of  June  13,  1894.  Gaceta  of  No- 
vember 9.) 

Art.  508.  All  the  formalities  of  a  protest  of  a  bill  of  exchange  must 
be  drafted  in  a  single  instrument,  being  entered  successively  in  the 
order  they  take  place. 

The  notary  shall  give  a  certified  copy  of  this  instrument  to  the 
holder,  returning  the  original  draft  to  nim. 

Art.  509.  No  act  or  instrument  can  supply  the  omission  and  absence 
of  the  protest  for  the  preservation  of  the  action  which  may  be  insti- 
tuted by  the  holder  against  the  persons  liable  for  the  legal  effects  of 
the  draft. 

Art.  510.  If  the  person  on  whom  the  draft  was  drawn  should  be- 
come a  bankrupt,  it  may  be  protested  for  nonpayment  even  before  it 
falls  due;  and  after  being  protested,  the  holder  may  make  use  of  his 
right  of  action  against  the  persons  liable  for  the  legal  effects  of  the 
draft. 

See  articles  879  and  908  et  seq.  of  this  code. 

Section  Ninth. — Intervention  in  the  acceptance  and  payment. 

Art.  511.  If  after  a  bill  of  exchange  should  be  protested  for  nonac- 
ceptance  or  nonpayment  a  third  person  should  appear  offering  to 
accept  or  pay  the  same  for  the  account  of  the  drawer  or  for  the  ac- 
count of  any  of  the  indorsers,  even  though  there  is  no  prior  mandate 
to  do  so,  the  intervention  for  the  acceptance  of  payment  shall  be  ad- 
mitted, one  or  the  other  being  entered  immediately  after  the  protest, 
under  the  signature  of  the  person  who  intervened  and  that  of  the 
notary,  the  name  of  the  person  for  whose  account  the  intervention 
took  place  being  stated  in  the  instrument 

If  several  persons  appear  to  intervene,  the  person  doing  so  for  the 
drawer  shall  be  prefered;  and  if  all  of  them  desire  to  intervene  for 
indorsers,  the  one  who  does  so  for  the  prior  indorser  shall  be  pre- 
ferred. 

Art.  512.  The  person  who  intervenes  in  the  protest  of  a  \pll  of 
exchange,  if  he  accepts  it,  shall  be  liable  for  its  payment  in  the  same 
manner  as  if  it  were  drawn  on  him,  being  obliged  to  give  notice  of  its 
acceptance  bv  the  first  mail  to  the  person  for  whom  he  intervened; 
and  should  he  pay  it,  he  shall  be  subrogated  to  the  rights  of  the 
holder,  complying  with  the  obligations  prescribed  for  the  latter,  with 
the  following  limitations: 
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1.  If  he  pays  said  draft  for  the  account  of  the  drawer,  the  latter 
only  shall  be  liable  to  him  for  the  amount  disbursed,  the  indorsers 
being  free. 

2.  If  he  pays  it  for  the  account  of  one  of  the  latter,  he  shall  be 
entitled  to  bring  an  action  against  the  drawer,  against  the  indorser 
for  whose  account  he  intervened,  and  against  the  others  who  precede 
said  indorser  in  the  order  of  their  indorsements,  but  not  against  those 
who  may  be  subsequent. 

Abt.  513.  The  intervention  in  the  acceptance  shall  not  deprive  the 
holder  of  the  draft  protested  of  the  right  to  demand  of  the  drawer  or 
of  the  indorsers  the  security  for  the  results. 

Abt.  514.  If  the  person  who  did  not  accept  a  draft,  giving  rise  to  a 
protest  thereby,  should  appear  to  pay  it  when  it  falls  due,  his  payment 
shall  be  accepted  in  preference  to  that  of  the  person  who  intervened 
or  wished  to  intervene  for  the  acceptance  or  payment;  but  the  ex- 
penses caused  by  the  nonacceptance  of  the  draft  at  the  proper  time 
shall  be  for  his  account. 

Akt.  515.  A  person  who  intervenes  in  the  payment  of  a  draft  af- 
fected in  any  manner,  shall  not  have  any  furtner  right  of  action  than 
that  which  the  holder  would  have  against  the  drawer  who  did  not 
provide  funds  at  the  proper  time,  or  against  the  person  who  retains 
possession  of  the  value  of  the  draft  without  having  made  its  delivery 
or  reimbursement. 

Section  Tenth. — Actions  which  may  be  instituted  by  the  holder  of  a  bill  of 

exchange. 

Akt.  516.  In  default  of  the  payment  of  a  bill  of  exchange,  pre- 
sented and  protested  at  the  proper  time  and  in  the  proper  manner, 
the  holder  shall  have  a  right  to  demand  of  the  acceptor,  of  the 
drawer,  or  of  any  of  the  indorsers  the  reimbursement  for  the  costs  of 
protest  and  reexchange;  but  after  an  action  has  been  instituted 
against  one  of  them,  it  can  not  be  brought  against  the  rest  except  in 
the  case  of  the  insolvency  of  the  defendant. 

See  article  487  and  articles  518  et  seq. 

The  supreme  court  In  an  opinion  of  December  15,  1880,  established  as  doc- 
trine: That  the  obligation  Imposed  by  the  taker  of  a  draft  by  the  clauses 
*'  value  on  account "  and  "  value  understood  "  Is  subordinated  to  the  form  and 
conditions  agreed  upon  In  making  the  exchange  contract,  and  It  Is  necessary  to 
prove  It  by  other  means  than  by  the  draft  Itself,  In  which  It  Is  only  Indicated. 

The  same  court,  In  another  opinion  rendered  by  Its  third  chamber,  February 
28,  1885,  declared  that  the  judge  of  the  place  where  a  draft  was  accepted  and 
where  it  should  be  paid  must  take  cognizance  of  a  suit  to  secure  execution 
based  on  a  bill  of  exchange. 

The  obligation  of  the  drawer  of  a  bill  of  exchange  which  has  been  protested 
to  pay  it  must  be  complied  with  In  the  place  where  its  value  was  delivered. 
(Opinion  of  March  9,  1886.) 

According  to  an  opinion  of  October  11,  1889.  the  article  we  annotate  refers  to 
the  suit  instituted  by  the  holder  of  a  draft  and  not  to  that  which  may  be  insti- 
tuted by  an  indorser,  which  is  governed  by  articles  520  and  527  of  this  code. 

The  contract  of  a  bill  of  exchange  is  consummated  by  the  acceptance  of  the 
draft,  which  places  the  acceptor  under  the  obligation  to  pay  it,  the  place  for  the 
fulfillment  of  the  obligation  being  that  indicated  by  the  drawer  as  the  domicile 
of  the  payor,  in  which  domicile  It  is  to  be  paid,  and,  therefore,  that  the  judge 
of  competent  jurisdiction  to  take  cognizance  of  the  suits  which  may  arise  by 
reason  of  the  protest  is  the  one  of  the  place  where  this  is  done  (Opinion  of 
August  21.  1890.) 

The  article  we  annotate,  which  prohibits  an  action  against  the  drawer  after 
a  Bait  against  one  of  the  indorsers  has  been  Instituted  and  before  the  Insol- 
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vency  of  the  latter  1b  proven,  Is  therefore  not  applicable  to  cases  of  bankruptcy. 
(Opinion  of  the  supreme  court  of  December  31,  1888,  and  January  2,  1889. 
Gacetas  of  April  29  and  April  80.) 

Art.  517.  If  the  holder  of  a  protested  draft  would  direct  his  action 
against  the  acceptor  before  the  drawer  and  indorsers,  he  shall  notify 
all  of  them  of  the  protest  through  a  notary  public  within  the 
periods  mentioned  in  the  fifth  section  of  this  title,  for  the  purpose  of 
obtaining  their  acceptance;  and  if  it  is  directed  against  any  of  the 
latter  a  similar  notification  shall  be  made  within  the  same  periods 
to  the  rest. 

The  indorsers  to  whom  this  notification  is  not  made  shall  be 
exempted  from  liability,  even  when  the  defendant  is  insolvent,  and 
the  same  shall  be  understood  with  regard  to  the  drawer  who  proves 
that  he  made  the  provision  of  funds  at  the  proper  time. 

See  articles  452,  453,  454,  and  520  of  this  code. 

Art.  518.  If  an  execution  has  been  had  against  the  property  of 
the  debtor  for  the  payment  or  reimbursement  of  a  draft,  and  the 
holder  should  have  been  able  to  realize  only  a  part  of  his  credit,  he 
may  bring  an  action  against  the  rest  for  the  balance  of  his  account 
until  he  is  fully  reimbursed,  in  the  manner  established  in  article  51G. 

The  same  shall  be  done  in  case  the  person  proceeded  against  is 
declared  in  bankruptcy,  and  if  all  the  persons  liable  for  the  draft 
are  in  similar  circumstances,  the  claimant  shall  be  entitled  to  recover 
from  each  set  of  assets  the  corresponding  dividend  until  his  credit  is 
totally  canceled. 

Art.  519.  The  indorser  who  pays  a  protested  draft  shall  subrogate 
himself  to  the  rights  of  the  holder  thereof,  viz : 

1.  If  the  protest  were  for  nonacceptance,  against  the  drawer  and 
the  other  indorsers  who  precede  him  in  order,  for  the  security  of  the 
value  of  the  draft,  or  the  deposit  in  the  absence  of  security. 

2.  If  it  were  for  nonpayment,  against  the  said  drawer,  acceptor, 
and  prior  indorsers  for  the  recovery  of  the  amount  of  the  draft  and 
of  all  the  costs  he  may  have  paid. 

If  the  drawer  and  the  indorser  both  should  appear  to  make  the 
payment,  the  drawer  shall  be  preferred;  and  if  the  indorsers  only 
should  appear,  the  one  of  a  prior  date. 

See  article  513  of  this  code. 

Art.  520.  The  drawer  as  well  as  any  of  the  indorsers  of  a  pro- 
tested bill  of  exchange  may  demand,  as  soon  as  they  receive  notice  of 
the  protest,  that  the  holder  receive  the  amount  with  the  legitimate 
expenses,  and  deliver  to  them  the  draft  with  the  protest  and  the 
account  of  the  redraft. 

It  Is  not  optional  for  the  holder  of  a  bill  of  exchange  to  deliver  the  latter, 
with  or  without  the  account  of  the  redraft,  to  the  indorser  who  wishes  to  pay 
It,  nor  can  he  stnte  that  no  costs  were  incurred  in  protesting  the  same.  (Opinion 
of  October  11,  1889.) 

See  in  the  fourth  paragraph  of  the  addition  to  article  516  of  this  code,  the 
opinion,  also  of  October  11,  1889,  on  account  of  its  relation  to  the  one  we 
annotate. 

Art.  521.  The  action  arising  from  bills  of  exchange  to  recover,  in 
the  respective  cases,  of  the  drawer,  acceptors,  or  indorsers  the  pay- 
ment or  reimbursement,  shall  include  an  attachment,  which  must  be 
issued,  in  view  of  the  draft  and  of  the  protest,  without  further 
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requisite  than  the  judicial  acknowledgment  of  their  signatures  by 
the  drawer  and  indorsers  proceeded  against.  A  similar  action  may 
be  brought  against  the  acceptor  to  compel  him  to  make  the  payment. 
The  acknowledgment  of  the  signature  shall  not  be  necessary  to 
carry  out  the  attachment  against  the  acceptor  when  no  charge  of 
forgery  has  been  made  in  the  instrument  of  protest  for  nonpayment. 

The  action  Including  an  attachment,  must  be  instituted,  when  bills  of  ex- 
change are  in  question,  in  the  place  where  they  were  accepted,  which  Is  where 
they  must  be  paid.    (Opinion  of  February  28,  1886.) 

See  the  last  two  paragraphs  of  the  addition  to  article  516  of  this  code. 

Art.  522.  The  action  brought  to  secure  the  guaranty  or  the  deposit 
of  the  amount  of  a  bill  of  exchange,  in  the  cases  in  which  it  is  proper 
with  regard  to  the  provisions  of  articles  481,  492,  and  498  of  tnis 
code,  shall  be  in  accordance  with  the  proceedings  prescribed  in  Book 
3,  part  2,  title  3,  of  the  law  of  civil  procedure,  it  being  sufficient  to 
accompany  to  the  claim  in  the  first  case  the  protest  showing  the  non- 
acceptance  of  the  draft. 

The  law  of  civil  procedure  of  1881,  in  force  in  the  Peninsula,  in  its  articles 
2128  to  2130,  that  for  Cuba  and  Porto  Rico,  articles  2080  to  2091,  and  that  for 
the  Philippines  m  articles  2049  to  2051,  treat  "of  the  attachment  and  provi- 
sional deposit  of  the  amount  of  a  bill  of  exchange." 

Abt.  523.  Against  the  actions  including  attachment  by  reason  of 
bills  of  exchange,  no  further  exceptions  shall  be  admitted  but  those 
mentioned  in  the  law  of  civil  procedure. 

According  to  article  1465  of  the  law  of  civil  procedure  for  the  Peninsula, 
1463  of  that  for  Cuba  and  Porto  Rico,  and  1447  of  that  for  the  Philippines,  in 
actions  to  secure  immediate  execution  of  judgments  on  biUs  of  exchange  the 
following  exceptions  only  shall  be  admissible:  Forgery  of  the  writ  of  attach- 
ment or  of  the  instrument  which  may  have  given  it  the  force  of  such ;  payment ; 
compensation  of  net  credit  which  appears  from  the  instrument  which  includes 
attachment;  prescription  and  reduction  or  extension  of  time  for  payment 
thereof. 

Abt.  524.  The  amount  which  a  creditor  remits  or  releases  a  debtor 
against  whom  an  action  has  been  brought  from  the  payment  or  reim- 
bursement of  a  bill  of  exchange,  shall  be  understood  as  extended 
also  to  the  rest  who  may  be  liable  for  the  effects  of  the  collection. 

Art.  525.  The  prescription  of  a  protested  draft  shall  not  have  any 
effect  by  reason  of  nonpresentation,  protest,  or  its  notification  at  the 
times  which  have  been  stated,  with  regard  to  the  drawer  or  indorser 
who,  after  said  periods  have  elapsed,  has  balanced  the  amount  of  the 
draft  in  his  accounts  with  the  debtor  or  reimbursed  him  with  bonds 
or  securities  belonging  to  him. 

Art.  526.  Bills  of  exchange  protested  by  reason  of  nonpayment 
shall  earn  interest  in  favor  of  the  holders  thereof  from  the  date  of 
the  protest 

With  regard  to  the  contents  of  this  article,  which  correspond  to  article  548 
of  the  old  code,  the  supreme  court  established  in  an  opinion  of  January  18, 1881, 
the  following  doctrine:  The  effects  of  delay  in  the  fulfillment  of  commercial 
obligations  begin  from  the  instant  the  creditor  demands  payment  of  the  debtor 
judicially  or  through  a  notary. 

Section  Eleventh. — Reemchange  and  redraft 

Aut.  527.  The  holder  of  a  protested  bill  of  exchange  may  recover 
the  amount  thereof  and  the  costs  of  protest  and  reexcnange  by  draw- 
ing a  new  bill  against  the  drawer  or  one  of  its  indorsers  and  attach- 
ing to  this  draft  the  original  one,  as  well  as  the  certified  copy  of  the 
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protest  and  the  account  of  the  redraft,  which  shall  only  contain  the 
following  clauses: 

1.  The  amount  of  the  bill  of  exchange  protested. 

2.  Protest  costs. 

3.  Stamp  tax  for  the  redraft 

4.  Exchange  according  to  the  customs  of  the  place. 

5.  Brokerage  of  the  transaction. 

6.  Expenses  of  the  correspondence. 

7.  Loss  by  reason  of  the  reexchange. 

In  this  account  there  shall  be  stated  the  name  of  the  person  on 
whom  the  redraft  is  made. 

See  In  paragraph  4  of  the  addition  to  article  516  of  this  code,  the  opinion  of 
October  11,  1889,  on  account  of  the  relation  it  bears  to  the  one  we  annotate. 

Art.  528.  All  the  items  of  the  redraft  shall  conform  to  the  usages 
of  the  place,  and  the  reexchange  to  the  current  rate  on  the  day  of  the 
draft.  This  will  be  proven  by  the  official  quotation  on  exchange,  or 
by  means  of  a  certificate  of  an  official  agent  or  broker,  should  there 
be  one,  and  in  their  absence  by  that  of  two  recorded  merchants. 

Art.  529.  Only  one  account  or  redraft  can  be  made  for  each  bill  of 
exchange,  which  account  shall  be  paid  by  the  indorsers  of  one  or  the 
other  until  it  is  extinguished  by  means  of  the  reimbursement  of  the 
drawer. 

More  than  one  reexchange  shall  not  be  charged,  and  the  amount 
thereof  shall  be  graduated  by  increasing  or  reducing  the  amount  due 
from  each  person,  according  as  to  whether  the  paper  on  the  place  to 
which  the  redraft  is  addressed  is  negotiated  in  that  of  its  domicile 
with  a  premium  or  with  discount,  which  circumstance  shall  be  proven 
by  means  of  a  certificate  of  an  agent,  broker,  or  merchant. 

Art.  530.  The  holder  of  a  redraft  can  not  demand  legal  interest 
thereon  until  after  the  day  he  demands  payment  of  the  person  who  is 
to  pay  it)  in  the  manner  prescribed  in  article  63  of  this  code. 

Title  XI. — Drafts,  Bills,  and  Promissory  Notes  Payable  to 
Order,  and  Checks. 

Section  Ftbst. — Drafts,  bills,  and  promissory  notes  payable  to  order.9 

Art.  531.  The  drafts,  bills,  and  promissory  notes  payable  to  order 
must  contain — 

1.  The  specific  name  of  the  draft,  bill,  or  promissory  note. 

2.  The  date  of  issue. 

•With  regard  to  this  subject,  the  supreme  court  has  rendered  several  opin- 
ions, the  doctrine  of  which  is  of  more  or  less  general  application  and  of  which 
we  shaU  indicate  the  most  Important: 

In  the  opinions  of  June  28, 1859,  and  May  19, 1870,  it  established :  That  prom- 
issory notes  and  their  securities  must  conform  to  the  character  of  the  contracts 
which  it  was  desired  to  insure  or  guarantee  in  making  them,  the  former  being 
subject  to  the  natural  rules  governing  said  contracts. 

In  the  opinion  of  March  28, 1860 :  That  the  bills  or  promissory  notes,  although 
they  produce  the  same  obligations  and  effects  of  drafts,  are  not  absolutely 
identical  therewith. 

In  another  one  of  November  14,  1862 :  That  the  principal  obligation  of  the 
drawer,  as  well  as  the  subsidiary  one  of  the  person  guaranteeing  its  fulfillment, 
are  always  common;  and  in  that  of  March  18,  1872:  That  when  the  promis- 
sory notes  can  not  be  removed  from  a  bill  of  sale  they  can  not  be  considered  as 
exchange  instruments,  because  to  consider  them  such  it  is  necessary  that  they 
be  independent  of  the  sale  and  not  have  any  relation  thereto,  unless  they  are 
the  consequence  of  the  novation  of  the  contract. 
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3.  The  amount. 

4.  The  time  of  payment. 

5.  The  person  to  whose  order  the  payment  is  to  be  made,  and,  in 
drafts,  the  name  and  domicile  of  the  person  against  whom  they  are 
drawn. 

6.  The  place  where  the  payment  is  to  be  made. 

7.  The  origin  and  kind  of  value  they  represent. 

8.  The  signature  of  the  person  making  the  draft,  and.  in  bills  or 
promissory  notes,  the  person  who  contracts  the  obligation  to  pay 
them. 

Bills  which  are  to  be  paid  in  a  place  other  than  that  of  the  resi- 
dence of  the  payor,  shall  indicate  a  domicile  for  the  payment. 

The  competent  Judge  to  take  cognizance  of  a  suit  Instituted  with  regard  to  a 
promissory  note  is  the  one  of  the  place  where  it  is  to  be  paid,  even  though 
indorsements  may  have  been  placed  thereon  which  will  not  alter  the  obligation 
in  any  manner  whatsoever.    (Opinion  of  July  10,  1889.) 

In  an  opinion  of  the  supreme  court,  rendered  on  November  14,  1872,  there  is 
established  as  doctrine:  That  promissory  notes  to  order  which  do  not  contain 
the  requisites  of  the  name  and  domicile  required  in  drafts  shall  not  be  consid- 
ered commercial,  and  are  reduced  to  the  class  of  simple  promises  to  pay,  of 
effect  only  from  the  point  of  view  of  the  common  law ;  and  in  that  of  December 
12,  1889,  there  is  stated  that  commercial  promissory  notes  are  governed  by  the 
code  of  commerce,  even  though  the  persons  interested  are  not  merchants,  and 
the  drawer  can  not  exempt  himself  from  the  payment  by  making  use  of  the 
exception  non  numerata  pecunia,  which  is  not  applicable  to  these  instruments. 
(Gaceta  of  January  22,  1890.) 

Abt.  532.  Drafts  payable  to  order  between  merchants  and  the  bills 
or  promissory  notes  likewise  payable  to  order,  which  arise  from  com- 
mercial transactions,  shall  produce  the  same  obligations  and  effects  as 
bills  of  exchange,  except  with  regard  to  acceptance,  which  is  a  quality 
of  the  latter  only. 

The  bills  or  promissory  notes  which  are  not  payable  to  order  shall 
be  considered  simple  promises  to  pay  subject  to  the  common  law  or 
the  commercial  law  according  to  their  nature,  excepting  the  provi- 
sions contained  in  the  following  title. 

The  suspension  of  payments  made  by  the  indorsers  and  drawers  of  a  promis- 
sory note  which  combines  the  requisites  mentioned  in  the  article  we  annotate, 
in  order  to  be  considered  commercial,  permits  the  holder  of  the  same  who 
appears  at  the  same  time  as  the  legal  creditor  of  the  drawer  and  of  the 
indorsers  in  suits  of  suspension  Instituted  by  the  same ;  and  the  opinion  which 
does  not  acknowledge  this  violates  the  provisions  of  this  article  in  relation  with 
those  of  articles  516,  518,  and  524.  (Opinion  of  February  26,  1892.  Gaceta  of 
April  16.) 

Promissory  notes  payable  to  order  referred  to  in  this  article  are  not  those  the 
amount  of  which  is  to  be  devoted  to  commerce,  but  those  which  arise  from  com- 
mercial transactions,  the  latter  only  having  the  Judicial  value  of  commercial 
instruments.  (Opinion  of  November  24,  1894.  Gaceta*  of  February  26  and  27, 
1895.) 

The  same  doctrine  is  contained  in  the  opinion  of  April  10, 1894,  Gaceta  of  Sep- 
tember 21,  inserted  as  an  addition  to  article  311. 

Abt.  533.  The  indorsements  on  drafts  and  promissory  notes  pay- 
able to  order  must  contain  the  same  statements  as  those  on  bills  of 
exchange. 

Section  Second. — Checks. 

Art.534.  The  order  to  pay,  known  in  commerce  by  the  name  of 
check,  is  an  instrument  which  permits  the  maker  to  withdraw  for  his 
benefit  or  for  that  of  a  third  person  the  whole  or  part  of  the  funds  he 
may  have  at  his  disposal  in  the  hands  of  the  depositary. 
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The  Issue  of  a  check  to  which  the  foregoing  article  refers  or  that  of  a  stub  of 
a  current  account,  treated  of  In  article  548,  is  a  commercial  act,  and  the  Instru- 
ment arising  therefrom,  or  which  it  represents,  must  necessarily  have  a  commer- 
cial character  for  all  legal  effects,  and  its  forgery  shall  he  punished  In  accord- 
ance with  article  315  of  the  penal  code  and  not  by  article  548  of  the  same. 
(Opinion  of  the  second  chamber  of  the  supreme  court  of  June  IT, 1890.  Qacota 
of  October  22.) 

Art.  535.  The  check  must  contain : 

The  name  and  the  signature  of  the  maker,  and  the  name  of  the  per- 
son on  whom  it  is  drawn  and  his  domicile,  amount  and  date  of  issue, 
which  must  be  written  out,  and  if  payable  to  bearer,  to  a  determined 
person,  or  to  order;  in  the  latter  case  it  shall  be  transferable  by 
indorsement 

Art.  536.  It  may  be  drawn  in  the  same  place  it  is  to  be  paid,  or  in  a 
different  place;  but  the  maker  shall  be  obliged  to  previously  have  the 
funds  on  deposit  with  the  person  on  whom  it  is  drawn. 

Art.  537.  The  holder  of  a  check  must  present  it  for  payment  within 
five  days  of  its  issue,  if  drawn  in  the  same  place,  and  within  eight 
days  if  drawn  in  another  one. 

The  holder  who  allows  this  period  to  elapse,  shall  lose  his  right  of 
action  against  the  indorsers  as  well  as  against  the  maker,  if  the  funds 
deposited  with  the  person  on  whom  it  is  drawn  should  disappear 
because  the  latter  has  suspended  payments  or  is  a  bankrupt. 

Art.  538.  The  period  of  eight  days  fixed  in  the  foregoing  article 
for  checks  issued  from  place  to  place  shall  be  understood  as  extended 
to  twelve  days  after  its  date  for  those  drawn  abroad. 

Art.  539.  Payment  of  a  check  shall  be  demanded  of  the  depositary 
on  presentation. 

The  person  to  whom  payment  is  made  shall  state  in  his  receipt  his 
name  and  the  date  of  pavment. 

Art.  540.  Duplicates  of  checks  can  not  be  issued  unless  the  origi- 
nals have  been  previously  canceled  after  they  have  lapsed  and  the 
agreement  thereto  of  the  depositary  has  been  obtained. 

Art.  541.  The  maker  or  any  legal  holder  of  a  check  shall  be  enti- 
tled to  indicate  therein  that  it  be  paid  to  a  certain  banker  or  institu- 
tion, which  he  shall  do  by  writing  across  the  back  the  name  of  said 
banker  or  institution,  or  only  the  words  "  and  company/' 

The  payment  made  to  a  person  other  than  the  banker  or  institution 
shall  not  exempt  the  person  on  whom  it  is  drawn,  if  the  payment  was 
not  correctly  made. 

Art.  542.  The  provisions  contained  in  this  code  relating  to  the 
joint  liability  of  the  maker  and  indorsers,  and  to  protests,  as  well  as 
to  the  exercise  of  the  actions  arising  from  bills  of  exchange,  shall 
be  applicable  to  these  instruments. 

Art.  543.  The  foregoing  provisions,  in  so  far  as  they  are  applica- 
ble, shall  govern  pay  orders  known  by  the  name  of  stubs,  in  current 
account,  of  banks  or  institutions. 

See  the  note  to  article  534. 

In  an  opinion  of  June  5,  1886,  the  supreme  court  declared  that  in  accordance 
with  the  regulations  of  the  Bank  of  Spain,  in  order  that  stubs  of  current  ac- 
counts and  orders  for  transfers  may  be  carried  out,  they  must  be  signed  by  the 
persons  in  whose  name  the  account  stands,  the  amount  which  they  represent 
must  be  written  out  before  the  signature,  and  said  signature  must  be  compared 
with  the  corresponding  one  of  the  register  of  current  accounts,  and,  therefore, 
the  bank  shall  be  liable  for  the  loss  caused  by  the  payment  of  a  stub,  the  sig- 
nature of  which  was  a  forgery  and  In  which  the  amount  was  not  repeated, 
written  out,  as  is  stated. 
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Title  XII. — Instruments  Payable  to  Bearer,  and  Forgery,  Bob- 
bery, Theft,  or  Loss  of  the  same. 

Section  Fibst. — Instruments  payable  to  bearer. 

Art.  544-  All  instruments  payable  to  order,  treated  of  in  the  fore- 
going title,  may  be  issued  payable  to  bearer,  and  shall,  the  same  as 
the  former,  include  an  attachment  from  the  day  they  fall  due, 
without  further  requisite  than  the  acknowledgment  of  the  signa- 
ture of  the  person  liable  for  the  payment 

The  due  date  shall  be  counted  according  to  the  rules  established 
for  instruments  issued  payable  to  order,  and  against  the  action  to 
secure  judgment  no  exceptions  but  those  mentioned  in  article  523 
shall  be  admitted. 

See  article  1464  of  the  law  of  civil  procedure  for  the  Peninsula,  as  well  as 
articles  1465,  1462,  and  1463  of  that  for  Cuba  and  Porto  Rico,  and  articles  1446 
and  1447  of  that  for  the  Philippines. 

Art.  545.  Other  instruments  payable  to  bearer,  be  they  either  the 
ones  mentioned  in  article  68  or  bank  notes,  shares,  or  obligations  of 
other  banks,  mortgage  loan,  agricultural  loan,  or  of  associations 
handling  public  securities,  railroad  companies,  companies  of  public 
works,  industries  or  commercial  associations,  or  of  any  other  kind 
whatsoever,  issued  in  accordance  with  the  laws  and  provisions  of 
this  code,  shall  produce  the  following  effects: 

1.  They  shall  mclude  attachment,  as  well  as  their  coupons,  from  the 
day  the  respective  obligation  falls  due,  or  when  they  are  presented, 
if  no  due  date  has  been  affixed. 

2.  They  shall  be  transferable  by  the  simple  delivery  of  the  instru- 
ment 

3.  They  are  not  subject  to  restitution  if  they  were  negotiated  on 
exchange  with  the  intervention  of  a  licensed  agent,  and  where  there 
is  no  such  agent  with  the  intervention  of  a  notary  public  or  of  a 
commercial  broker. 

The  rights  and  actions  of  the  legitimate  owner  against  the  vendor 
or  other  persons  liable  according  to  the  laws  for  the  acts  which  de- 
prived him  of  the  possession  and  ownership  of  the  instruments  sold, 
shall  be  reserved. 

Although  No.  2  of  the  article  we  annotate  declares  that  Instruments  payable 
to  bearer  are  transferable  by  the  simple  delivery  of  the  instrument,  it  adds 
in  the  third  that  they  shall  not  be  subject  to  restitution  if  they  were  negotiated 
in  the  manner  stated  therein,  and  in  the  latter  part  of  said  No.  3  it  reserves 
the  rights  and  actions  of  the  legitimate  owner  agalns  the  vendor  or  other  per- 
sons liable  according  to  law  for  the  acts  which  deprived  him  of  the  possession 
and  ownership  of  the  Instruments  sold ;  which  demonstrates  that  the  novation 
sanctioned  in  these  precepts  is  reduced  to  making  the  instruments  acquired 
by  reason  of  said  negotiation  not  subject  to  restitution,  without  extending  said 
privilege  to  those  obtained  by  other  means,  which,  therefore,  are  subject  to  the 
general  rules  of  law.     (Opinion  of  February  9,  1882.    Gaceta  of  March  15.) 

The  exception  referred  to  in  No.  3  of  this  article  shall  not  be  admissible 

In  a  suit  if  the  document  by  which  the  acquisition  is  proved  does  not  contain 

a  note  to  the  effect  that  the  act  or  contract  celebrated  subsequently  to  April  4, 

1893,  has  been  submitted  to  the  payment  of  the  tax  on  property  rights.     (Royal 

•  decree  of  the  same  date.    Gaceta  of  the  6th.) 

Although  the  Instruments  of  the  public  debt,  being  payable  to  bearer,  can 
be  transferred  by  their  mere  delivery,  and  the  simple  possession  of  the  instru- 
ment Implies  its  ownership,  this  does  not  prevent  that,  in  order  to  prevent  the 
event  of  a  restitution  and  for  a  greater  guaranty  and  security  of  the  public 
credit,  its  acquisition  be  made  to  appear  in  the  special  manner  prescribed  in 
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the  law  of  March  90, 1861,  in  that  of  August  29, 1873,  and  In  article  543,  No.  8, 
of  the  code  of  commerce,  without  prejudice  to  the  general  and  common  effects 
of  the  kind  of  instruments  payable  to  bearer,  and  to  the  consequent  risk  run  by 
the  person  who  does  not  comply  in  their  negotiation  with  the  conditions  of 
guaranty  which  the  exchange  agent,  or  in  his  absence  the  commercial  broker 
or  notary,  secure  with  their  intervention.  The  provisions  of  articles  548,  560, 
and  561  of  the  code  of  commerce,  do  not  modify  in  any  manner  whatsoever  nor 
can  they  modify,  according  to  the  text  of  article  566,  the  conditions  with  which 
instruments  payable  to  bearer  issued  by  the  State  are  to  be  negotiated,  in  order 
not  to  be  subject  to  restitution,  and  therefore  said  articles  can  only  be  applied, 
if  after  complaining  of  the  loss  or  theft  of  the  instruments,  they  have  been 
negotiated  through  an  agent,  but  not  when  this  did  not  take  place.  The  su- 
preme court  declared  in  accordance  with  articles  32  of  the  law  of  February  8, 
1854,  that  loans  secured  by  public  instruments  are  exchange  transactions 
which  are  made  with  the  intervention  of  exchange  agents,  and  that  instru- 
ments payable  to  bearer  are  not  subject  to  restitution  provided  they  are 
negotiated  on  exchange  with  the  legal  formalities,  where  there  is  an  exchange, 
and  where  there  is  none,  that  a  notary  public  or  commercial  broker  mediated 
in  the  transaction.  The  intervention  of  an  exchange  agent,  as  well  as  that 
of  a  commercial  broker  and  that  of  a  notary  in  the  negotiation  of  the  public 
instruments  of  the  debt,  can  not  take  place  in  any  manner  whatsoever  except 
in  that  prescribed,  either  In  the  exchange  law  or  in  the  code  of  commerce, 
or  in  the  notarial  law,  according  to  the  class  of  official  who  took  part  therein, 
because  said  form  constitute  at  the  same  time  the  guaranty  of  the  Interven- 
tion and  is' the  basis  of  all  the  liabilities  as  well  as  of  all  the  effects  which 
arise;  it  is  not  sufficient,  therefore,  in  order  to  consider  a  negotiation  of 
securities  of  the  State  through  any  of  said  officials  to  be  considered  as  con- 
summated, by  reason  of  the  circumstance  of  an  agent  or  broker  having 
taken  part  therein  in  a  private  capacity,  without  authenticating  nor  drafting 
any  instrument  whatsoever,  nor  making  the  proper  entry  in  their  books. 
(Opinion  of  May  20,  1895.    Qaceta  of  September  10.) 

Art.  546.  The  holder  of  an  instrument  payable  to  bearer  shall  have 
a  right  to  compare  it  with  the  originals  whenever  he  considers  it 
advisable. 

Section  Second. — Robbery,  theft,  or  loss  of  instruments  of  credit  and  those 

payable  to  bearer. 

Art.  547.  The  following  shall  be  instruments  of  credit  payable  to 
bearer  for  the  effects  of  this  section,  according  to  the  cases : 

1.  Instruments  of  credit  against  the  State,  provinces,  or  munici- 
palities, legally  issued. 

2.  Those  issued  by  foreign  countries  the  quotation  of  which  has 
been  authorized  by  the  Government,  on  the  recommendation  of  the 
board  of  directors  of  ths  association  of  agents. 

8.  Instruments  of  credit  payable  to  bearer,  of  foreign  enterprises, 
established  in  accordance  with  the  law  of  the  State  to  which  they 
belong. 

4.  Instruments  of  credit  payable  to  bearer  issued  in  accordance 
with  the  laws  of  their  association  by  national  establishments,  associa- 
tions, or  enterprises. 

5.  Those  issued  by  private  parties,  provided  they  are  mortgage  or 
are  sufficiently  secured. 

Art.  547.  (Cuba  and  Porto  Rico.)  The  following  shall  be  instru- 
ments of  credit  payable  to  bearer,  for  the  effects  of  this  section, 
according  to  the  cases  : 

1.  Instruments  of  credit  against  the  State?  the  islands  of  Cuba  and 
Porto  Rico,  the  provinces  and  municipalities  of  the  nation  legally 
issued. 
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2.  Those  issued  by  foreign  countries  the  quotation  of  which  has 
been  authorized  by  the  Government,  on  the  recommendation  of  the 
board  of  directors  of  the  association  of  agents. 

3.  Instruments  of  credit  payable  to  bearer,  of  foreign  enterprises, 
established  in  accordance  with  the  law  of  the  State  to  which  they 
belong. 

4.  Instruments  of  credit  payable  to  bearer  issued  in  accordance  with 
the  laws  of  their  association  by  national  establishments,  associations, 
or  enterprises. 

5.  Those  issued  by  private  parties,  provided  they  are  mortgage  or 
are  sufficiently  secured. 

Abt.  548.  The  dispossessed  owner,  no  matter  for  what  cause  it  may 
be,  may  apply  to  the  judge  or  court  of  competent  jurisdiction,  asking 
that  the  principal,  interest,  or  dividends  due  or  about  to  become  due, 
be  paid  a  third  person,  as  well  as  in  order  to  prevent  the  ownership  of 
the  instrument  from  being  transferred  to  another  person,  or  he  may 
request  that  a  duplicate  be  issued  him. 

The  judge  or  court  exercising  jurisdiction  in  the  district  in  which 
the  debtor  establishment  or  person  is  situated,  shall  be  of  competent 
jurisdiction. 

See  the  opinion  of  May  30, 1895,  in  the  addition  to  article  545. 

Abt.  549.  In  the  complaint  made  to  the  judge  or  court  by  the  dis- 
possessed owner  he  must  state  the  name,  character,  nominal  value, 
number  if  it  should  have  one,  and  the  series  of  the  instrument;  and 
furthermore,  if  it  were  possible,  the  time  and  place  he  acquired  owner- 
ship and  the  manner  01  acquisition  thereof,  the  time  and  place  where 
he  received  the  last  interest  or  dividends,  and  the  circumstances 
attending  the  dispossession. 

The  person  dispossessed,  in  making  the  complaint,  shall  indicate 
within  the  district  in  which  the  judge  or  court  of  competent  jurisdic- 
tion exercises  the  domicile  where  he  is  to  be  served  with  all  notifica- 
tions. 

The  provisions  of  article  104  of  this  code  are  closely  related  to  the  provisions 
of  the  foregoing  one,  as  well  as  to  articles  56  and  57  of  the  regulations  for  the 
organization  and  government  of  commercial  exchanges  referred  to  in  both,  the 
mode  of  procedure  in  order  to  inform  agents  of  the  effects  of  their  civil  liability 
for  the  instruments  and  securities  they  negotiate  being  therein  established. 

Akt.  550.  If  the  complaint  relates  only  to  the  payment  of  the  prin- 
cipal or  of  the  interest  or  dividends  due  or  about  to  fall  due,  the  judge 
or  court,  when  the  legitimacy  of  the  acquisition  of  the  instrument  has 
been  proved,  must  admit  said  complaint,  immediately  ordering — 

1.  That  the  complaint  be  immediately  published  in  the  Gaceta  de 
Madrid,  in  the  Boletin  Oficial  of  the  province,  and  in  the  Diario 
Oficid  de  Avisos  of  the  place,  should  there  be  one,  fixing  a  short 
period  within  which  the  holder  of  the  instrument  may  appear. 
^  2.  That  it  be  communicated  to  the  managing  office  of  the  institu- 
tion which  issued  the  instrument,  or  to  the  association  or  private 
person  from  whom  it  originates,  in  order  that  the  payment  of  the 
principal  or  interest  may  Be  suspended. 

Art.  550.  (Cuba  and  JPorto  Rico.)  If  the  complaint  should  relate 
only  to  the  payment  of  the  principal  or  interest  of  dividends  which 
are  due  or  are  about  to  become  due,  the  judge  or  court,  when  the 
legality  of  the  acquisition  of  the  instrument  has  been  proved,  must 
admit  said  complaint,  immediately  ordering — 

75270— H.  Doc.  1484,  00-2,  pt  2 28 
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1.  That  the  complaint  be  immediately  published  in  the  Gaceta  Ofi- 
cial  of  the  island  of  Cuba  or  in  that  of  Porto  Rico,  in  a  proper  case, 
in  the  Boletin  Ofictal  of  the  province,  in  the  Diario  de  Avisos  of  the 
place,  should  there  be  one,  or  in  the  absence  thereof  in  one  or  two  of 
the  newspapers  having  the  largest  circulation,  in  the  opinion  of  the 
judge,  fixing  a  short  period  within  which  the  holder  of  the  instru- 
ment may  appear. 

2.  That  it  be  communicated  to  the  managing  office  of  the  institu- 
tion which  issued  the  instrument,  or  to  the  association  or  private 
person  from  whom  it  originates,  in  order  that  the  payment  of  the 
principal  or  interest  may  be  suspended. 

Art.  551.  The  request  shall  be  heard  in  the  presence  of  a  member 
of  the  department  of  public  prosecution,  in  the  manner  prescribed  in 
the  law  of  civil  procedure  for  interlocutory  issues. 

The  provisions  of  the  law  of  civil  procedure  referred  to  in  the  article  we  anno- 
tate are.  contained  in  title  3,  book  2,  of  the  said  law,  or  in  articles  741  to  761. 

Art.  552.  After  one  year  has  elapsed  since  the  complaint  without 
anybody  contradicting  it,  and  if  in  the  interval  the  dividends  have 
been  distributed,  the  oomplainant  may  request  the  judge  or  court  for 
authority  not  only  to  recover  the  interest  or  dividends  due  or  about 
to  become  due,  in  the  proportion  and  means  of  their  collectibility, 
but  also  the  principal  of  the  instruments,  if  it  is  demandable. 

Art.  553.  After  the  authorization  has  been  granted  by  the  judge 
or  court,  the  person  dispossessed  must,  before  receiving  the  interest  or 
dividends,  or  the  principal,  give  sufficient  security  to  cover  the 
amount  of  the  annuities  recoverable,  and,  furthermore,  twice  the 
amount  of  the  last  annuity  due. 

After  two  years  have  elapsed  from  the  date  of  the  authorization 
without  the  complainant  being  contradicted,  the  guaranty  shall  be 
canceled. 

If  the  complainant  does  not  wish  to  or  can  not  give  the  security, 
the  debtor  association  or  private  person  may  request  the  deposit  or 
the  interest  or  dividends  past  due  or  of  the  principal  recoverable, 
and  to  receive  after  the  two  years  the  securities  deposited  if  there  be 
no  objection. 

Art.  554.  If  the  principal  should  be  recoverable  after  the  author- 
ization, it  may  be  demanded  under  security  or  the  deposit  may  be 
required. 

After  five  years  have  elapsed,  without  opposition,  from  the  date  of 
the  authorization,  or  ten  from  the  date  it  was  demandable,  the  person 
dispossessed  may  receive  the  securities  deposited. 

Art.  555.  The  solvency  of  the  guaranty  shall  be  passed  upon  by 
the  judges  and  courts. 

The  complainant  may  give  security  in  bonds  of  the  State,  recover- 
ing them  at  the  termination  of  the  period  fixed  for  the  guaranty. 

Art.  556.  If  the  complaint  relates  to  coupons  payable  to  bearer 
separated  from  the  instrument,  and  the  claim  should  not  be  over- 
ruled, the  claimant  may  recover  the  amount  of  the  coupons  after 
three  years  have  elapsed,  counted  from  the  date  of  the  judicial  decla- 
ration admitting  the  complaint. 

The  claim  referred  to  in  this  article  can  not  be  that  mentioned  in  the  second 
paragraph  of  article  5r>4,  but  that  instituted  by  the  complainant  in  accordance 
with  the  provisions  of  article  548, 
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Art.  557.  The  payments  made  to  the  person  dispossessed  in  accord- 
ance with  the  rules  above  established  exempt  the  debtor  from  all 
liability;  and  a  third  person  who  considers  himself  injured  shall  only 
retain  the  right  of  personal  action  against  the  claimant  who  acted 
without  just  cause. 

Art.  558.  If,  before  the  exemption  of  the  debtor,  a  third  holder 
should  appear  with  the  instruments  the  subject  of  the  complaint,  the 
former  must  retain  possession  thereof  and  inform  the  judge  or  court 
and  the  first  claimant,  at  the  same  time  stating  the  name,  residence, 
or  manner  in  which  the  third  holder  may  be  found. 

The  appearance  of  a  third  person  shall  suspend  the  effects  of  the 
claim  until  it  is  decided  by  the  judge  or  court. 

With  regard  to  the  manner  of  drafting  and  addressing  the  complaints  re- 
ferred to  in  this  article,  see  the  provisions  of  articles  57  and  59  of  the  exchange 
regulations  in  force  of  December  21,  1885. 

Art.  559.  If  the  purpose  of  the  complaint  should  be  to  prevent  the 
negotiation  or  transfer  of  instruments  which  can  be  quoted,  the  per- 
son dispossessed  may  address  himself  to  the  board  of  directors  of  the 
association  of  agents,  complaining  of  the  robbery,  theft,  or  loss,  and 
accompanying  thereto  a  memorandum  giving  the  series  and  num- 
bers of  the  instruments  lost,  time  of  their  acquisition,  and  manner  in 
which  they  were  acquired. 

The  board  of  directors,  on  the  same  day  of  the  exchange  or  on  the 
following  one,  shall  affix  a  notice  to  the  board,  and  shall  announce  at 
the  opening  of  the  exchange  the  complaint  made,  and  also  advise  the 
other  boards  of  directors  of  exchanges  of  said  complaint. 

A  similar  notice  shall  be  inserted  at  the  expense  of  the  complainant 
in  the  Gaceta  of  Madrid,  in  the  Boletin  Oficial  of  the  province,  and  in 
the  Diario  Oficial  de  Avisos  of  the  respective  town. 

Art.  559.  (Cuba  and  Porto  Rico.)  If  the  purpose  of  the  com- 
plaint should  be  to  prevent  the  negotiation  or  transfer  of  instruments 
which  can  be  quoted,  the  person  dispossessed  may  address  himself  to 
the  board  of  directors  of  the  association  of  agents,  and,  in  the  absence 
of  the  latter,  to  the  board  of  the  association  of  commercial  brokers, 
complaining  of  the  robbery,  theft,  or  loss,  and  accompanying  thereto 
a  memorandum  giving  the  series  and  numbers  of  the  instruments  lost, 
time  of  their  acquisition,  and  manner  in  which  they  were  acquired. 

The  board  of  directors,  on  the  same  day  of  the  exchange  or  on  the 
following  one,  shall  affix  a  notice  to  the  board,  and  shall  announce  at 
the  opening  of  the  exchange  the  complaint  made,  and  also  advise  the 
other  boards  of  directors  of  exchanges  of  said  complaint. 

A  similar  notice  shall  be  inserted,  at  the  expense  of  the  complain- 
ant, in  the  official  Gaceta  of  the  island  of  Cuba  or  in  that  of  Porto 
Rico,  in  a  proper  case,  in  the  Boletin  Oficial  of  the  province,  and  in 
the  Diario  de  Avisos  of  the  respective  town,  should  there  be  one,  or  in 
one  or  two  of  the  newspapers  having  the  largest  circulation,  in  the 
opinion  of  the  judge. 

Art.  560.  The  negotiation  of  securities  lost  or  stolen,  which  take 
place  after  the  announcements  referred  to  in  the  foregoing  article, 
shall  be  void,  and  the  person  acquiring  the  same  shall  not  enjoy  the 
right  of  remaining  in  undisturbed  possession  thereof;  but  the  right 
of  the  third  person  against  the  vendor  and  against  the  agent  who  took 
part  in  the  transaction  shall  be  reserved. 

See  the  opinion  of  May  80, 1895,  in  the  addition  to  article  545. 
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Art.  561.  In  the  period  of  nine  days  the  person  who  complained  of 
the  robbery,  theft,  or  loss  of  the  instruments  must  obtain  the  corre- 
sponding decree  of  the  judge  or  court,  ratifying  the  prohibition  to 
negotiate  or  alienate  the  said  instruments. 

If  this  decree  should  not  be  communicated  to  the  board  of  directors 
within  the  period  of  nine  dajrs,  the  board  shall  annul  the  announce- 
ment, and  the  transfer  of  the  instruments  which  may  subsequently  be 
made  shall  be  valid. 

Let  it  not  be  forgotten  that  when  the  announcements  mentioned  in  article  559, 
referred  to  in  articles  560  and  561,  are  made  by  telegraph,  the  provisions  of 
article  58  of  the  Exchange  Regulations  cited  must  be  complied  with. 

Art.  562.  After  five  years  have  elapsed,  to  be  counted  from  the  date 
of  the  publications  made  by  virtue  of  the  provisions  of  articles  550  and 
559,  and  from  that  of  the  ratification  of  the  judge  or  court  referred  to 
in  article  561,  without  any  objection  to  the  complaint  having  been 
made,  the  judge  or  court  shall  declare  the  nullity  of  the  instrument 
stolen  or  lost,  and  shall  communicate  it  to  the  official  managing  office, 
association,  or  private  person  from  whom  it  came,  ordering  the  issue 
of  a  duplicate  to  the  person  who  appears  to  be  its  legal  owner. 

If  within  the  five  years  a  third  complainant  should  appear,  the 
period  shall  be  suspended  until  the  decision  of  the  judges  or  courts  is 
rendered. 

Art.  563.  The  duplicate  shall  bear  the  same  number  as  the  original 
instrument;  it  shall  state  that  it  was  issued  in  duplicate;  it  shall  pro- 
duce the  same  effects  as  the  former,  and  shall  be  negotiable  under  the 
same  conditions. 

The  issue  of  the  duplicate  shall  annul  the  original  instrument,  and 
this  shall  be  stated  in  the  entries  or  records  relating  thereto. 

Art.  564.  If  the  complaint  of  the  person  who  suffered  the  loss 
should  be  for  the  purpose  of  recovering  the  principal,  dividends,  or 
coupons,  and  also  to  prevent  the  negotiation  or  transfer  on  exchange 
of  the  instruments  which  can  be  quoted  thereon,  the  rules  established 
for  each  one  of  the  foregoing  articles  shall  be  observed,  according  to 
the  cases. 

See  the  provisions  contained  in  the  second  paragraph  of  article  56  of  the  ex- 
change regulations  cited. 

Art.  565.  Notwithstanding  the  provisions  contained  in  this  section, 
if  the  person  dispossessed  should  have  acquired  the  instruments  on 
exchange,  and  if  he  attaches  to  the  complaint  the  certificate  of  the 
agent  in  which  the  instruments  are  detailed  or  specified  in  such  man- 
ner that  they  can  be  identified  before  applying  to  the  judge  or  court. 
he  may  do  so  to  the  debtor  institution  or  person,  and  even  to  the  board 
of  directors  of  the  association  of  agents  objecting  to  making  the  pay- 
ment and  requesting  that  the  proper  notices  be  issued.  In  such  case 
the  debtor  institution  or  person  and  the  board  of  directors  shall  be 
obliged  to  act  as  if  the  court  or  judge  had  notified  them  of  the  admis- 
sion of  the  complaint  and  that  it  has  been  passed  upon. 

If  the  judge  or  court,  within  the  period  of  one  month,  does  not 
order  the  retention  or  publication,  the  complaint  made  by  the  person 
dispossessed  shall  have  no  effect,  and  the  debtor  institution  or  person 
and  the  board  of  directors  shall  be  exempted  from  all  liability. 

With  regard  to  the  provisions  of  this  article,  see  article  550  of  this  code  and 
article  57  of  the  exchange  regulations  in  force. 
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Art.  566.  The  foregoing  provisions  shall  not  be  applicable  to  bank 
notes  of  the  Bank  of  Spain,  nor  to  the  notes  of  the  same  kind  issued 
by  institutions  subject  to  the  same  rule,  nor  to  instruments  payable  to 
bearer  issued  by  the  State,  which  are  governed  by  the  special  laws, 
decrees,  or  regulations^ 

The  bonds  of  the  public  debt  of  Spain  are  instruments  payable  to  bearer, 
which  are  governed  by  the  special  laws  of  their  issue,  and  by  the  decrees  which 
may  be  issued  thereon  by  the  executive  power  for  a  better  understanding  and 
application  of  the  said  law,  and  therefore,  as  prescribed  by  the  article  we  anno- 
tate, the  provisions  of  section  second,  title  12,  book  2,  of  this  code,  are  not  ap- 
plicable to  the  questions  which  may  arise  with  relation  thereto.  (Opinion  of 
June  23,  1892.     Oaceta  of  August  27.) 

The  bonds  of  the  public  debt  must  be  considered  as  included  in  the  provisions 
of  the  article  we  annotate,  because  they  are  governed  by  special  laws,  decrees, 
or  regulations,  among  which  are  included  the  law  of  March  30,  1861,  and  the 
order  of  the  Government  of  the  Republic  of  May  26,  1873,  which  prevent  the 
State  from  placing  any  obstacle  whatsoever  to  the  free  circulation  of  instru- 
ments without  violating  the  obligation  contracted  with  the  holder,  and  therefore 
the  retention  and  transmission  of  bonds  of  the  perpetual  debt  at  4  per  cent  in- 
terior or  exterior  to  a  court  by  virtue  of  a  request  from  the  same  is  not  proper, 
by  reason  of  their  being  considered  as  evidence  of  a  robbery.  (Royal  order  of 
March  4,  1893.     Oaceta  of  April  5.) 

Abt.  566.  (Cuba  and  Porto  Rico.)  (See  the  note  to  the  text  of 
this  article  for  the  Peninsula.) 

Art.  566.  (Philippines.)  The  foregoing  provisions  shall  not  be 
applicable  to  the  bank  notes  of  the  Spanish  Philippine  Bank  (Banco 
Espaiiol  Filipino),  nor  to  notes  of  the  same  kind  issued  by  institu- 
tions subject  to  the  same  rule,  nor  to  the  instruments  payable  to 
bearer  issued  bjr  the  State,  which  axe  governed  by  special  laws,  de- 
crees, or  regulations. 

Title  XIII. — Letters  of  Credit. 

Art.  567.  Letters  of  credit  are  those  issued  by  one  merchant  to 
another,  or  for  the  purpose  of  attending  to  a  commercial  transaction. 
Art.  568.  The  essential  conditions  of  letters  of  credit  shall  be — 

1.  To  be  issued  in  favor  of  a  determined  person  and  not  to  order. 

2.  To  be  limited  to  a  fixed  and  specified  amount  or  to  one  or  more 
indeterminate  amounts,  but  all  included  in  a  maximum  sum  the  limit 
of  which  must  be  exactly  stated. 

Letters  of  credit  which  do  not  have  one  of  these  conditions  shall  be 
considered  simply  as  letters  of  recommendation. 

Art.  569.  Who  issues  a  letter  of  credit  shall  be  liable  to  the  person 
on  whom  it  was  issued  for  the  amount  paid  by  virtue  of  the  same 
within  the  maximum  fixed  therein. 

Letters  of  credit  can  not  be  protested,  even  when  not  paid,  nor  can 
the  holder  thereof  acquire  any  right  of  action  for  said  nonpayment 
against  the  person  who  issued  it. 

The  payor  shall  have  a  right  to  demand  the  proof  of  the  identity  of 
the  person  in  whose  favor  the  letter  of  credit  was  issued. 

Art.  570.  The  donor  of  a  letter  of  credit  may  annul  it,  informing 
the  bearer  and  the  person  to  whom  it  is  addressed  of  said  revocation. 

Art.  571.  The  holder  of  a  letter  of  credit  shall  pay  the  donor  the 
amount  thereof  without  delay. 

a  Although  It  is  not  stated  in  the  corresponding  amendment  for  the  islands  of 
Cuba  and  Porto  Rico,  a  similar  modification  as  made  for  the  Philippines  should 
be  understood  as  made  for  said  islands. 
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Should  he  not  do  so  an  action  including  attachment  may  be 
brought  to  recover  said  amount  with  the  legal  interest  and  the  cur- 
rent exchange  in  the  place  where  the  payment  was  made  on  the  place 
where  it  was  repaid. 

Art.  572.  If  the  holder  of  the  letter  of  credit  does  not  make  use 
thereof  in  the  period  agreed  upon  with  the  donor  of  the  same,  or  in 
the  absence  of  a  fixed  period,  within  six  months  from  its  date,  in  anv 
place  in  Europe  and  within  twelve  months  outside  thereof,  it  shall 
be  void  in  fact  and  in  law.a 

Art.  572.  (Cuba  and  Porto  Rico.)  See  the  note  to  this  article  for 
the  Peninsula. 

Art.  572.  (Philippines.)  If  the  holder  of  a  letter  of  credit  does  not 
make  use  thereof  within  the  period  agreed  upon  with  the  donor  of  the 
same,  or,  in  the  absence  of  a  fixed  period,  within  six  months  from  its 
date  in  any  point  of  the  Philippine  Islands,  and  within  twelve  months 
outside  thereof,  it  shall  be  void  in  fact  and  in  law. 

Book  Third.— MARITIME  COMMERCE. 

Title  First. — Vessels.5 

Art.  573.  Merchant  vessels  constitute  property  which  may  be  ac- 
quired and  transferred  by  any  of  the  means  recognized  by  law.  The 
acquisition  of  a  vessel  must  be  included  in  a  written  instrument,  which 
shall  not  produce  any  effect  with  regard  to  third  persons  if  not  re- 
corded in  the  commercial  registry. 

The  ownership  of  a  vessel  shall  also  be  acquired  by  the  possession 
thereof  in  good  faith  for  three  years,  with  a  good  title  duly  recorded. 

In  the  absence  of  any  of  these  requisites,  uninterrupted  possession 
for  ten  years  shall  be  necessary  in  order  to  acquire  ownership. 

A  captain  can  not  acquire  the  ship  he  is  in  command  of  by  reason 
of  prescription. 

A  freight  vessel  shall  be  considered  as  such  when  the  number  of  passengers 
is  smaller  than  the  crew.     (Royal  order  of  June  26,  1890.) 

With  regard  to  the  reference  made  as  to  the  manner  of  proving  the  acquisition 
of  a  vessel,  there  must  be  taken  into  consideration,  besides  the  provisions  con- 
tained in  this  article,  the  provisions  of  articles  6  to  11  of  the  royal  decree  of 
November  7,  1876,  according  to  which  it  is  the  duty  of  notaries  public  to  execute 
the  instruments  referring  to  vessels  at  all  points  where  the  Escribanias  de 
Marina,  abolished  by  this  decree,  are  vacant. 

See  articles  22  and  578  of  this  code. 

Art.  574.  The  builders  of  vessels  may  employ  the  material  and  fol- 
low with  regard  to  their  construction  and  rigging  the  system  which 
is  most  convenient  to  their  interests.  Ship  agents  and  seamen  shall 
subject  themselves  to  the  provisions  of  the  laws  of  the  public  admin- 
istration on  navigation,  customs,  health,  safety  of  the  vessels,  and 
other  similar  provisions. 

Art.  575.  Part  owners  of  vessels  shall  enjoy  the  right  of  option  of 
purchase  and  withdrawal  in  sales  made  to  other  persons;  but  they 

aNo  amendment  or  explanation  has  been  made  in  the  modification  of  thlB 
article  for  Cuba  and  Porto  Rico,  and  we  are  of  the  opinion  that  an  amendment 
similar  to  that  for  the  Philippines  must  be  considered  as  made. 

6  See  articles  45  to  56  of  the  regulations  for  the  organization  and  government 
of  the  commercial  registry  of  December  21,  1885. 
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can  only  exercise  it  within  the  nine  days  following  the  record  of  the 
sale  in  the  registry  and  paying  cash. 
See  the  provisions  of  article  592. 

Abt.  576.  There  shall  always  be  understood  as  included  in  the  sale 
of  a  vessel  its  rigging,  tackle,  stores,  and  engine,  if  it  is  a  steamer, 
belonging  thereto,  ana  which  are  at  the  time  in  the  possession  of  the 
vendor. 

There  shall  not  be  considered  as  included  in  the  sale  the  arms,  muni- 
tions of  war,  provisions,  nor  fuel. 

The  vendor  shall  be  under  the  obligation  to  deliver  to  the  purchaser 
a  certificate  of  the  record  of  the  vessel  in  the  registry  up  to  the  date  of 
the  sale. 

Akt.  577.  If  the  alienation  of  the  vessel  should  take  place  while 
said  vessel  is  on  a  voyage,  the  purchaser  shall  receive  all  the  freights 
it  earns  from  the  time  it  received  its  last  cargo,  and  the  payment  of 
the  crew  and  other  persons  which  go  to  make  up  its  complement  shall 
be  paid  by  the  same  for  said  voyage. 

If  the  sale  takes  place  after  the  arrival  of  the  vessel  at  the  port  of 
its  destination,  the  freights  shall  belong  to  the  vendor  and  he  shall 
pay  the  crew  and  other  persons  which  go  to  make  up  its  complement, 
unless  there  is  an  agreement  to  the  contrary  in  either  case. 

Art.  578.  If,  the  steamer  being  on  a  voyage  or  in  a  foreign  port,  her 
owner  or  owners  should  voluntarily  alienate  her,  either  to  Spaniards 
or  to  foreigners  domiciled  in  the  capital  or  in  a  port  of  another  coun- 
try, the  bill  of  sale  shall  be  executed  before  the  consul  of  Spain  of  the 
port  where  she  terminates  her  voyage,  and  said  instrument  shall  have 
no  effect  with  regard  to  third  persons  if  it  is  not  entered  in  the  regis- 
try of  the  consulate.  The  consul  shall  immediately  forward  a  true 
copy  of  the  bill  of  sale  of  the  vessel  to  the  commercial  registry  of  the 
port  where  said  vessel  is  entered  and  registered. 

In  every  case  the  alienation  of  the  vessel  must  be  stated,  indicating 
whether  the  vendor  receives  the  full  price  or  part  thereof,  or  whether 
he  retains  any  credit  in  said  vessel  in  full  or  in  part.  In  case  the  sale 
is  made  to  a  Spaniard,  this  fact  shall  be  stated  in  the  certificate  of 
navigation. 

When,  the  ship  being  on  a  voyage,  it  should  be  rendered  useless  for 
navigation,  the  captain  shall  apply  to  the  judge  or  court  of  competent 
jurisdiction  of  the  port  of  arrival,  should  it  be  Spanish ;  and  should 
it  be  a  foreign  port,  to  the  consul  of  Spain,  should  there  be  one,  or  to 
the  judge,  or  court,  or  local  authority  in  the  absence  of  the  former; 
and  the  consul,  or  the  judge,  or  court,  or  in  their  absence,  the  local 
authority,  shall  order  an  examination  of  the  vessel  to  be  made. 

If  the  consignee  or  the  underwriter  should  reside  at  said  port,  or 
should  have  representatives  there,  they  must  be  cited  in  order  to  take 
part  in  the  proceedings  for  the  account  of  whom  it  may  concern. 

The  provisions  of  the  third  paragraph  of  this  article  are  in  accordance  and  a 
complement  to  rule  6  of  article  2161  of  the  law  of  civil  procedure  for  the  Pen- 
insula, 2122  of  that  for  Cuba  and  Porto  Rico,  and  2082  of  that  for  the  Philip- 
pines. 

Akt.  579.  After  the  damage  to  the  vessel  has  been  proven  as  well  as 
the  impossibility  of  her  being  repaired  to  continue  the  voyage,  her 
sale  at  public  auction  shall  be  ordered,  subject  to  the  following 
rules: 
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1.  The  hull  of  the  vessel,  her  rigging,  engines,  stores,  and  other  ar- 
ticles shall  be  appraised  after  an  inventory,  said  proceedings  being 
brought  to  the  notice  of  the  persons  who  may  wish  to  take  part  in  the 
auction. 

2.  The  order  or  decree  ordering  the  auction  to  be  held  shall  be 
posted  in  the  usual  places,  and  shall  be  advertised  in  the  newspapers 
of  the  port  where  said  auction  is  to  be  held,  should  there  be  any,  and 
in  the  other  newspapers  determined  by  the  court. 

The  period  which  may  be  fixed  for  the  auction  shall  not  be  less  than 
twenty  days. 

3.  These  advertisements  shall  be  repeated  every  ten  days,  and  their 
insertion  shall  be  stated  in  the  proceedings. 

4.  The  auction  shall  be  held  on  the  day  fixed,  with  the  formalities 
prescribed  in  the  common  law  for  judicial  sales. 

5.  If  the  sale  should  take  place  when  the  vessel  is  in  a  foreign  coun- 
try, the  special  provisions  governing  such  cases  shall  be  observed. 

With  regard  to  the  procedure,  see  rules  6  and  7  of  article  2161,  of  the  law  of 
civil  procedure  for  the  Peninsula,  2122  of  the  same  amended  for  Cuba  and 
Porto  Rico,  and  2082  of  that  for  the  Philippines. 

Art.  580.  In  all  judicial  sales  of  vessels  for  the  payment  of  cred- 
itors, the  following  shall  have  preference  in  the  order  stated : 

1.  The  credits  in  favor  of  the  public  treasury  which  are  accounted 
for  by  means  of  a  judicial  certificate  of  the  competent  authority. 

2.  The  judicial  costs  of  the  proceedings,  according  to  an  appraise- 
ment approved  by  the  judge  or  court. 

3.  The  pilotage  charges,  tonnage  dues,  and  the  other  sea  or  port 
charges,  proven  by  means  of  proper  certificates  of  the  officers  in- 
trusted with  the  collection. 

4.  The  salaries  of  the  caretakers  and  watchmen  of  the  vessel  and 
any  other  expense  connected  with  the  preservation  of  said  vessel,  from 
the  time  of  arrival  until  her  sale,  which  appear  to  have  been  paid  or 
are  due  by  virtue  of  a  true  account  approved  by  the  judge  or  court. 

5.  The  rent  of  the  warehouse  where  the  rigging  and  stores  of  the 
vessel  have  been  taken  care  of,  according  to  contract. 

6.  The  salaries  due  the  captain  and  crew  during  their  last  voyage, 
which  shall  be  vouched  for  by  virtue  of  the  liquidation  made  from  the 
shipping  articles  and  account  books  of  the  vessel,  approved  by  the 
chiei  of  the  bureau  of  merchant  marine  where  there  is  one,  and  in  his 
absence  by  the  consul,  or  judge,  or  court. 

7.  The  reimbursement  for  the  goods  of  the  freight  the  captain  may 
have  sold  in  order  to  repair  the  vessel,  provided  the  sale  has  been 
ordered  by  a  judicial  instrument  executed  with  the  formalities  re- 
quired in  such  cases,  and  recorded  in  the  certificate  of  the  registry  of 
Wie  vessel. 

8.  The  part  of  the  price  which  has  not  been  paid  the  last  vendor,  the 
credits  pending  for  the  payment  of  material  and  work  in  the  construc- 
tion of  the  vessel,  when  it  has  not  navigated,  and  those  arising  from 
the  repair  and  equipment  of  the  vessel  and  its  provisioning  with  vic- 
tuals and  fuel  during  its  last  voyage. 

In  order  that  said  credits  may  enjoy  the  preference  contained  in  this 
number,  they  must  appear  by  contracts  recorded  in  the  commercial 
registry,  or  if  they  were  contracted  for  the  vessel  while  on  a  voyage 
and  said  vessel  has  not  returned  to  the  port  where  she  is  registered, 
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they  must  be  proven  with  the  authority  required  for  such  cases  and 
entered  in  the  certificate  of  the  record  of  said  vessel. 

9.  The  amounts  borrowed  on  bottomry  bonds  before  the  departure 
of  the  vessel,  proven  by  means  of  the  contracts  executed  according  to 
law  and  recorded  in  the  commercial  registry,  the  amounts  borrowed 
during  the  voyage  with  the  authority  mentioned  in  the  foregoing  num- 
ber, filling  the  same  requisites,  and  the  insurance  premium,  proven  by 
the  policy  of  the  contract  or  certificate  taken  from  the  books  of  the 
broker. 

10.  The  indemnity  due  the  shippers  for  the  value  of  the  goods 
shipped,  which  were  not  delivered  to  the  consignees,  or  for  averages 
suffered  for  which  the  vessel  is  liable,  provided  either  appear  in  a 
judicial  or  arbitration  decision. 

See  articles  52  et  seq.  of  the  commercial  registry  regulations,  and  articles  603, 
667,  704,  730,  809,  No.  4,  and  811  No.  10,  of  this  code. 

The  credits  referred  to  in  Nos.  7  and  10  of  this  article  shall  have  preference 
over  the  marine  mortgage,  without  requiring  to  be  recorded  in  the  commercial 
registry.     (Article  31  of  the  marine  mortgage  law.) 

Akt.  581.  If  the  proceeds  of  the  sale  are  not  sufficient  to  pay  all  the 
creditors  included  in  one  number  or  grade,  the  amount  shall  be  divided 
among  them  pro  rata. 

Abt.  582.  After  the  bill  of  the  judicial  sale  at  auction  has  been 
executed  and  recorded  in  the  commercial  registry,  all  the  other 
liabilities  of  the  vessel  in  favor  of  the  creditors  shall  be  considered 
canceled. 

But  if  the  sale  should  have  been  voluntary,  and  took  place  while  the 
vessel  was  on  a  voyage,  the  creditors  shall  retain  their  rights  against 
the  vessel  until  her  return  to  the  port  of  her  registry,  and  three 
months  after  the  record  of  sale  in  the  commercial  registry,  or  after 
her  arrival. 

With  regard  to  the  record,  see  articles  54  et  seq.  of  the  organic  regulations  for 
the  commercial  registry. 

Akt.  583.  If  the  ship  being  on  a  voyage  the  captain  should  find  it 
necessary  to  contract  one  or  more  of  the  obligations  mentioned  in  Nos. 
8  and  9  of  article  580,  he  shall  apply  to  the  judge  or  court  if  he 
is  in  Spanish  territory,  and  otherwise  to  the  consul  of  Spain,  should 
there  be  one,  and  in  his  absence  to  the  judge  or  court  or  to  the  proper 
local  authority,  presenting  the  certificate  of  the  registry  of  the  vessel 
treated  of  in  article  612,  and  the  instruments  proving  the  obligation 
contracted. 

The  judge  or  court,  the  consul  or  the  local  authority  in  a  proper  case, 
in  view  of  the  result  of  the  proceedings  instituted,  shall  make  a  tem- 
porary memorandum  in  the  certificate  of  their  result,  in  order  that  it 
may  be  recorded  in  the  registry  when  the  vessel  returns  to  the  port  of 
its  registry,  or  so  that  it  can  be  admitted  as  a  legal  and  preferred 
obligation  in  case  of  sale  before  the  return,  by  reason  of  the  sale  of  the 
vessel  by  virtue  of  a  declaration  of  unfitness  to  navigate. 

The  lack  of  this  formality  shall  make  the  captain  personally  liable 
for  the  credits  which  may  be  injured  by  his  fault. 

See  articles  50  et  seq.  of  the  commercial  registry  regulations  of  December  21, 
1885,  and  the  notes  to  articles  610  and  611  of  this  code. 

Art.  584.  The  vessels  subject  to  the  liability  for  the  credits  iren- 
tioned  in  article  580  may  be  attached  and  judicially  sold  in  the  manner 
prescribed  in  article  579,  in  the  port  in  which  they  are,  at  the  instance 
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of  any  of  the  creditors;  but  if  they  should  be  freighted  and  ready  to 
sail  the  attachment  can  not  take  place  except  for  debts  contracted  by 
reason  of  the  preparation  and  provisioning  of  the  vessel  for  said  voy- 
age, and  even  then  the  attachment  shall  cease  if  any  person  interested 
in  her  sailing  should  give  bond  for  the  return  of  the  vessel  within  the 
period  fixed  in  the  certificate  of  navigation,  and  if  it  should  not  return 
within  said  period,  even  were  the  delay  caused  by  force  majeure,  the 

{>erson  giving  the  bond  is  bound  to  pay  the  debt  in  so  far  as  it  may  be 
egal. 

For  debts  of  any  other  kind  whatsoever  not  included  in  the  said 
article  580,  the  vessel  can  only  be  attached  in  the  port  of  her  registry. 

See  articles  589,  690,  No.  4,  and  article  755,  No.  11,  of  this  code. 

Abt.  585.  For  all  purposes  of  law  not  modified  or  restricted  by  this 
code,  vessels  shall  be  considered  as  personal  property. 

According  to  the  provisions  of  the  first  article  of  the  marine  mortgage  law  of 
August  21, 1893,  merchant  vessels  may  be  the  subject  of  mortgage,  in  accordance 
with  the  provisions  thereof. 

For  this  purpose  only  such  vessels  shall  be  considered  real  estate,  the  article 
we  annotate  being  considered  as  amended  to  this  effect 

Title  II. — Persons  who  take  part  in  Maritime  Commerce. 

Section  First. — Owners  of  vessels  and  ship  agents. 

Art.  586.  The  owner  of  a  vessel  and  the  agent  shall  be  civilly  liable 
for  the  acts  of  the  captain  and  for  the  obligations  contracted  by  the 
latter  to  repair,  equip,  and  j?ro vision  the  vessel,  provided  the  creditor 
proves  that  the  amount  claimed  was  invested  therein. 

By  agent  is  understood  the  person  intrusted  with  the  provisioning  of 
a  vessel,  or  who  represents  her  in  the  port  in  which  she  happens  to  be. 

Art.  587.  The  agent  shall  also  be  civilly  liable  for  the  indemnities 
in  favor  of  third  persons  which  arise  from  the  conduct  of  the  captain 
in  the  care  of  the  goods  which  the  vessel  carried ;  but  he  may  exempt 
himself  therefrom  by  abandoning  the  vessel  with  all  her  equipments 
and  the  freight  he  may  have  earned  during  the  trip. 

The  article  we  annotate  is  related  to  article  590  of  this  code. 

Art.  588.  Neither  the  owner  of  the  vessel  nor  the  agent  shall  be 
liable  for  the  obligations  contracted  by  the  captain  if  the  latter  exceeds 
his  powers  and  privileges  which  are  his  by  reason  of  his  position  or 
should  be  granted  him  by  the  former. 

However,  if  the  amounts  claimed  were  made  use  of  for  the  benefit 
of  the  vessel,  the  owner  or  agent  shall  be  liable. 

Art.  589.  If  two  or  more  persons  should  be  part  owners  of  a  mer- 
chant vessel,  an  association  shall  be  presumed  as  established  by  the 
part  owners. 

This  association  shall  be  governed  by  the  resolutions  of  a  majority 
of  the  members. 

A  majority  shall  be  the  relative  majority  of  the  voting  members. 

If  there  should  be  only  two  part  owners,  in  case  of  disagreement  the 
vote  of  the  member  having  the  largest  interest  shall  be  decisive.  If 
the  interests  are  equal,  it  shall  be  decided  by  lot 

The  representation  of  the  smallest  part  in  the  ownership  shall  have 
one  vote ;  and  in  proportion  the  other  part  owners  as  many  votes  as 
they  have  parts  equal  to  the  smallest  one. 
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A  vessel  can  not  be  detained  for  the  private  debts  of  a  part  owner, 
nor  can  she  be  attached,  nor  an  execution  made  upon  her  in  entirety, 
but  the  proceedings  shall  be  limited  to  the  interest  the  debtor  may 
have  in  the  vessel,  without  interfering  with  her  navigation. 

When  the  ownership  of  a  vessel  is  vested  in  two  or  more  persons,  in  order  to 
create  a  mortgage  on  the  same,  it  shall  be  necessary  that  a  resolution  he  adopted 
by  all  the  part  owners  or  by  a  majority  thereof,  said  majority  to  be  computed 
in  the  manner  fixed  in  the  article  we  annotate.  (Article  3  of  the  marine  mort- 
gage law.) 

See  the  note  to  article  594  of  this  code. 

Aht.  590.  The  part  owners  of  a  vessel  shall  be  civilly  liable,  in  the 
proportion  of  their  contribution  to  the  common  fund,  for  the  results 
of  the  acts  of  the  captain,  referred  to  in  article  587. 

Each  part  owner  may  exempt  himself  from  this  liability  by  the 
abandonment  before  a  notary  a  of  the  part  of  the  vessel  belonging  to 
him. 

See  article  619  of  the  code. 

Aht.  591.  All  the  part  owners  shall  be  liable,  in  proportion  to  their 
respective  ownership,  for  the  expenses  of  repairs  to  the  vessel,  and  for 
ether  expenses  which  are  incurred  by  virtue  of  a  resolution  of  the 
majority. 

They  shall  likewise  be  liable  in  the  same  proportion  for  the  expenses 
of  maintenance,  equipment,  and  provisioning  of  the  vessel,  necessary 
for  navigation. 

Aht.  592.  The  resolutions  of  the  majority  with  regard  to  the  repair, 
equipment,  and  provisioning  of  the  vessel  in  the  port  of  departure 
shall  bind  the  minority  unless  the  partners  in  the  minority  renounce 
their  participation  therein,  which  must  be  acquired  by  the  other  part 
owners  after  a  judicial  appraisement  of  the  value  of  the  portion  or 
portions  ceded. 

The  resolutions  of  the  majority  relating  to  the  dissolution  of  the 
association  and  sale  of  the  vessel  shall  also  be  binding  on  the  minority. 

The  sale  of  the  vessel  must  take  place  at  a  public  auction,  subject  to 
the  provisions  of  the  law  of  civil  procedure,  unless  the  part  owners 
unanimously  agree  otherwise,  the  right  of  option  to  purchase  and  to 
withdraw  mentioned  in  article  575  being  always  reserved. 

The  part  of  the  law  of  civil  procedure  which  treats  of  voluntary  judicial  auc- 
tions referred  to  in  the  last  paragraph  of  the  article  we  annotate,  are  articles 
2048  to  2055  of  the  law  in  force  in  the  Peninsula,  articles  2047  to  2054  of  that 
for  Cuba  and  Porto  Rico,  as  well  as  articles  747  to  761  of  the  first,  and  746  to 
760  of  the  second,  and  2018  and  2019  of  that  for  the  Philippines. 

Akt.  593.  The  owners  of  a  vessel  shall  have  preference  in  her 
charter  to  other  persons,  offering  equal  conditions  and  price.  If  two 
or  more  of  the  former  should  claim  said  right  the  one  having  the 
greater  interest  shall  be  preferred,  and  should  they  have  an  equal 
interest  it  shall  be  decided  by  lot. 

Abt.  594.  The  part  owners  shall  elect  the  manager  who  is  to  repre- 
sent them  in  the  capacity  of  agent. 

The  appointment  of  director  or  agent  may  be  revoked  at  the  will  of 
the  members. 

The  director  or  agent  appointed  in  accordance  with  the  provisions  of  the  arti- 
cle we  annotate  may  create  a  mortgage  when  specially  authorized  thereto  by 
the  coowners  in  the  manner  prescribed  in  article  589  of  this  code.  (Article  5  of 
the  marine  mortgage  law.) 
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Art.  595.  The  agent,  be  he  at  the  same  time  an  owner  of  a  vessel  or 
a  manager  for  an  owner  or  for  an  association  of  coowners,  must  be 
qualified  to  trade  and  must  be  recorded  in  the  merchants'  registry  of 
tne  province. 

The  agent  shall  represent  the  ownership  of  the  vessel,  and  may  in 
his  own  name  and  in  such  capacity  take  judicial  and  extrajudicial 
steps  in  all  that  relates  to  commerce. 

Art.  596.  The  agent  may  discharge  the  duties  of  captain  of  the  ves- 
sel, subject,  in  every  case,  to  the  provisions  contained  in  article  609. 

If  two  or  more  coowners  request  the  position  of  captain,  the  dis- 
agreement shall  be  decided  by  a  vote  of  the  members ;  and  if  the  vote 
should  result  in  a  tie,  the  position  shall  be  given  to  the  part  owner 
having  the  larger  interest  in  the  vessel. 

If  the  interest  of  the  petitioners  should  be  the  same,  and  there 
should  be  a  tie,  the  matter  shall  be  decided  by  lot. 

Art.  597.  The  agent  shall  select  and  come  to  an  agreement  with  the 
captain,  and  shall  act  in  the  name  of  the  owners,  shall  be  bound  in  all 
that  refers  to  repairs,  details  of  equipment,  armament,  provisions, 
fuel,  and  freight  of  the  vessel,  and,  in  general,  in  all  that  relates  to  the 
requirements  of  navigation. 

Art.  598.  The  agent  can  not  order  a  new  voyage,  nor  make  con- 
tracts for  a  new  charter,  nor  insure  the  vessel,  without  the  authority 
of  her  owner  or  by  virtue  of  a  resolution  of  the  majority  of  the  co- 
owners,  unless  these  privileges  were  granted  him  in  the  certificate  of 
his  appointment. 

If  he  should  insure  the  vessel  without  authority  therefor  he  shall  be 
personally  liable  for  the  solvency  of  the  underwriter. 

Art.  599.  The  agent,  manager  of  an  association,  shall  give  his 
coowners  an  account  of  the  results  of  each  voyage  of  the  vessel,  with- 
out prejudice  to  always  having  the  books  and  correspondence  relating 
to  the  vessel  and  to  its  voyages  at  the  disposal  of  the  same. 

Art.  600.  After  the  account  of  the  managing  agent  has  been  ap- 
proved by  a  relative  majority,  the  coowners  shall  satisfy  the  expenses 
in  proportion  to  their  interest,  without  prejudice  to  the  civil  or  crim- 
inal actions  which  the  minority  may  deem  fit  to  institute  afterwards. 

In  order  to  enforce  the  payment,  the  managing  agjents  shall  ha^e  a 
right  of  action  including  attachment,  which  shall  be  instituted  by  vir- 
tue of  a  resolution  of  the  majority,  and  without  further  proceedings 
than  the  acknowledgment  of  the  signatures  of  the  persons  who  voted 
the  resolution. 

Art.  601.  Should  there  be  any  profits,  the  coowners  may  demand  of 
the  managing  agent  the  amount  due  them?  by  means  of  an  action  in- 
cluding attachment,  without  further  requisites  than  the  acknowledg- 
ment of  the  signatures  of  the  instrument  approving  the  account. 

Art.  602.  The  agent  shall  indemnify  the  captain  for  all  the  ex- 
penses he  may  have  incurred  from  his  own  funds  or  from  those  of 
other  persons,  for  the  benefit  of  the  vessel. 

Art.  603.  Before  a  vessel  goes  out  to  sea  the  agent  shall  have  a  right 
to  discharge  the  captain  and  members  of  the  crew  whose  contract  did 
not  state  a  definite  period  nor  a  definite  voyage,  paying  them  the  sal- 
aries earned  according  to  their  contracts,  and  without  any  indemnity 
whatsoever,  unless  there  is  a  special  and  specific  agreement  thereto. 

Art.  604.  If  the  captain  or  any  other  member  of  the  crew  should  be 
discharged  during  the  voyage,  they  shall  receive  their  salary  until  the 
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return  to  the  place  where  the  contract  was  made,  unless  there  were 
good  reasons  for  the  discharge,  all  in  accordance  with  articles  636  et 
seq.  of  this  code. 

Art.  605.  If  the  contracts  of  the  captain  and  members  of  the  crew 
with  the  agent  should  not  be  for  a  definite  period  or  voyage,  they  can 
not  be  discharged  until  the  fulfillment  of  their  contracts,  except  for 
reasons  of  insubordination  in  serious  matters,  robbery,  theft,  habitual 
drunkenness,  and  damage  caused  to  the  vessel  or  to  its  cargo  by  malice 
or  manifest  or  proven  negligence. 

Article  637  of  this  code  is  related  to  the  foregoing  one. 

Art.  606.  If  the  captain  should  be  a  part  owner  in  the  vessel,  he 
can  not  be  discharged  without  the  agent  returning  him  the  amount  of 
his  interest  therein,  which,  in  the  absence  of  an  agreement  between  the 
parties,  shall  be  appraised  by  experts  appointed  in  the  manner  estab- 
lished in  the  law  of  civil  procedure. 

See  article  2117  of  the  law  of  civil  procedure  in  force  in  the  Peninsula,  to- 
gether with  article  616  of  the  same,  and  articles  2078  and  615,  respectively,  of 
the  same  law  amended  for  the  islands  of  Cuba  and  Porto  Rico. 

Art.  607.  If  the  captain  and  part  owner  should  have  obtained  the 
command  of  the  vessel  by  virtue  of  a  special  agreement  contained  in 
the  articles  of  copartnership,  he  can  not  be  deprived  thereof  except 
for  the  reasons  mentioned  in  article  605. 

Art.  608.  In  case  of  the  voluntary  sale  of  the  vessel,  all  contracts 
between  the  agent  and  captain  shall  lapse,  the  latter  reserving  his 
right  to  the  proper  indemnity,  according  to  the  agreements  celebrated 
with  the  agent. 

The  vessel  sold  shall  remain  subject  to  the  security  of  the  payment 
of  said  indemnity  if,  after  the  action  against  the  vendor  has  been  in- 
stituted, the  latter  should  be  insolvent. 

Section  Second. — Captains  and  masters  of  vessels. 

Art.  609.  Captains  and  masters  of  vessels  must  be  Spaniards  hav- 
ing legal  capacity  to  bind  themselves  in  accordance  with  this  code, 
and  must  prove  that  they  have  the  skill,  capacity,  and  conditions 
required  to  command  and  direct  the  vessel,  as  established  by  marine 
laws,  ordinances,  or  regulations,  or  by  those  of  navigation,  and  that 
they  are  not  disqualified  according  to  the  same  for  the  discharge  of 
said  position. 

If  the  owner  of  a  vessel  desires  to  be  the  captain  thereof  and  does 
not  have  the  legal  qualifications  therefor,  he  shall  limit  himself  to  the 
financial  administration  of  the  vessel,  and  shall  intrust  her  navigation 
to  the  person  having  the  qualifications  required  by  said  ordinances 
and  regulations. 

Akt.  610.  The  following  powers  are  inherent  in  the  position  of  cap- 
tain or  master  of  a  vessel : 

1.  To  appoint  or  make  contracts  with  the  crew  in  the  absence  of  the 
agent  and  propose  said  crew,  should  said  agent  be  present;  but  the 
agent  shall  not  be  permitted  to  employ  any  member  against  the  cap- 
tain's express  refusal. 

2.  To  command  the  crew  and  direct  the  vessel  to  the  port  of  its  des- 
tination, in  accordance  with  the  instructions  he  may  have  received 
from  the  agent. 
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3.  To  impose,  in  accordance  with  the  shipping  articles  and  to  the 
laws  and  regulations  of  the  merchant  marine,  on  board  the  vessel,  cor- 
rectional penalties  upon  those  who  do  not  comply  with  his  orders  or 
who  conduct  themselves  against  discipline,  holding  a  preliminary 
hearing  on  the  crimes  committed  on  board  the  vessel  on  the  high  seas, 
which  shall  be  turned  over  to  the  authorities,  who  are  to  take  cog- 
nizance thereof,  at  the  first  port  touched. 

4.  To  make  contracts  for  the  charter  of  the  vessel  in  the  absence  of 
the  agent  or  of  her  consignee,  acting  in  accordance  with  the  instruc- 
tions received  and  protecting  the-  interests  of  the  owner  most  care- 
fully. 

5.  To  adopt  all  the  measures  which  may  be  necessary  to  keep  the 
vessel  well  supplied  and  equipped,  purchasing  for  the  purpose  all  that 
may  be  necessary,  provided  there  is  no  time  to  request  instructions  of 
the  agent. 

6.  To  make,  in  similar  urgent  cases  and  on  a  voyage,  the  repairs  to 
the  hull  and  engines  of  the  vessel  and  to  her  rigging  and  equipment 
which  are  absolutely  necessary  in  order  for  her  to  be  able  to  continue 
and  conclude  her  voyage ;  but  if  she  should  arrive  at  a  point  where 
there  is  a  consignee  of  the  vessel,  he  shall  act  in  concurrence  with  the 
latter. 

Loans  contracted  by  the  captain  during  his  last  voyage  for  the  purpose  of 
repairing  the  vessel  shall  have  preference  over  the  vessel  mortgaged  if  they 
embrace  the  following  circumstances : 

1.  That  the  repairs  to  the  vessel  were  made  under  the  circumstances  men- 
tioned in  rule  6  of  the  article  we  annotate,  and  with  the  resolution  established 
in  the  said  rule. 

2.  That  in  making  the  repairs  and  contracting  the  loans  required  therefor  the 
provisions  of  article  583  of  this  code  were  observed. 

3.  That  the  temporary  memorandum  required  in  the  said  article  583  was 
made. 

The  temporary  memorandum  shall  have  all  its  effects  with  regard  to  the  pref- 
erence during  the  time  the  vessel  does  not  return  to  the  port  of  departure,  all 
the  provisions  contained  in  article  33  of  the  marine  mortgage  law  in  its  third 
and  fourth  paragraphs  being  applicable. 

Art.  611.  In  order  to  comply  with  the  obligations  mentioned  in  the 
foregoing  article,  the  captain,  when  he  has  no  funds  and  does  not 
expect  to  receive  any  from  the  agent,  shall  procure  the  same  in  the 
successive  order  stated  below : 

1.  By  requesting  said  funds  of  the  consignees  or  correspondents  of 
the  vessel. 

2.  By  applying  to  the  consignees  of  the  cargo  or  to  the  persons 
interested  therein. 

3.  By  drawing  on  the  agent. 

4.  By  borrowing  the  amount  required  by  means  of  a  bottomry 
bond. 

5.  By  selling  a  sufficient  amount  of  the  cargo  to  cover  the  amount 
absolutely  necessary  to  repair  the  vessel,  and  to  equip  her  to  pursue 
the  voyage. 

In  the  two  latter  cases  he  must  apply  to  the  judicial  authority  of 
the  port,  if  in  Spain,  and  to  the  Spanish  consul,  if  in  a  foreign  coun- 
try ;  and  where  there  should  be  none,  to  the  local  authority,  proceed- 
ing in  accordance  with  the  prescriptions  of  article  583,  and  with  the 
provisions  of  the  law  of  civil  procedure. 

When  the  bottomry  bond  has  been  made  in  the  case  established  in  this  article, 
and  with  the  formalities  mentioned  in  article  583,  it  shall  have  preference  to  the 
marine  mortgage. 
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The  provisional  memorandum  which,  in  accordance  with  the  last  two  articles 
cited,  is  to  be  made  by  the  judge  or  court,  or  by  the  consul  or  local  authority, 
in  the  certificate  of  the  registry  of  the  vessel,  which  the  captain  must  have  on 
board  the  vessel,  in  accordance  with  article  612,  it  shall  have  all  its  effects  with 
regard  to  the  preference  until  the  vessel  returns  to  the  port  of  departure. 

As  soon  as  this  occurs,  the  owner  of  the  vessel  or  the  captain  must  present  the 
certificate  record,  in  order  that  the  loan  may  be  recorded  in  the  commercial 
registry  within  the  period  of  forty-eight  hours  after  the  vessel  has  been  entered. 

If  the  port  of  arrival  does  not  belong  to  the  commercial  registry  in  which  the 
vessel  is  recorded,  it  shall  be  presented  within  the  said  period  of  forty-eight 
hours  to  the  judge  or  local  or  marine  official,  who  shall  record  the  presentation 
of  the  document  and  order  letters  rogatory  to  be  issued  on  the  place  of  the  regis- 
try of  the  vessel. 

When  the  presentation  has  been  made  within  this  period,  the  record  shall 
have  the  effect  of  preserving  the  preference  established  in  the  foregoing  article ; 
for  all  the  other  effects  which  the  law  grants  by  virtue  of  the  record,  there 
shall  be  considered  as  its  date  that  on  which  the  certificate  of  ownership  of  the 
vessel  was  provisionally  recorded.  If  presented  after  the  said  period,  it  shall 
have  its  effect,  but  only  from  the  date  of  its  entry  in  the  commercial  registry. 

Without  prejudice  to  the  obligations  which  this  article  imposes  on  the  owner 
and  captain,  the  lenders,  or  the  persons  whom  the  former  have  requested  to 
secure  the  loan,  may  demand  that  the  said  loan  be  recorded  in  the  registry. 

The  provisions  contained  in  the  last  paragraph  of  the  article  we  annotate,  in 
alluding  to  the  law  of  civil  procedure,  refer  to  rule  9,  of  article  2161  of  that  for 
the  Peninsula,  2122  of  that  amended  for  Cuba  and  Porto  Rico,  and  2082  of  that 
for  the  Philippines. 

See  furthermore  articles  50  et  seq.  of  the  commercial  registry  regulations. 

Akt.612.  The  following  obligations  are  inherent  in  the  office  of 
captain : 

1.  To  have  on  board  before  starting  on  a  voyage  a  detailed  inven- 
tory of  the  hull,  engines,  rigging,  tackle,  and  other  equipments  of  the 
vessel;  the  royal  or  the  navigation  certificate;  the  roll  of  the  persons 
who  make  up  the  crew  of  the  vessel,  and  the  shipping  articles ;  the  list 
of  passengers ;  the  health  certificate ;  the  certificate  of  the  registry 
proving  the  ownership  of  the  vessel,  and  all  the  obligations  which 
encumber  the  same  up  to  that  date;  the  charters  or  authenticated 
copies  thereof;  the  invoices  or  manifest  of  the  cargo,  and  the  instru- 
ment of  the  expert  visit  or  inspection,  should  it  have  been  made  at  the 
port  of  departure. 

2.  To  have  a  copy  of  this  code  on  board. 

3.  To  have  three  folioed  and  stamped  books,  placing  at  the  begin- 
ning of  each  one  a  note  of  the  number  of  folios  it  contains,  signed 
by  the  marine  official,  and  in  his  absence  bv  the  competent  authority. 

In  the  first  book,  which  shall  be  called  "  log  book,"  he  shall  enter 
every  day  the  condition  of  the  atmosphere,  the  reigning  winds,  the 
course  sailed,  the  rigging  carried,  the  force  of  the  engines  of  naviga- 
tion, the  distance  covered,  the  maneuvers  executed,  and  other  inci- 
dents of  navigation.  He  shall  also  enter  the  damage  suffered  by  the 
vessel  in  her  hull,  engines,  rigging,  and  tackle,  no  matter  what  is  its 
cause,  as  well  as  the  imperfections  and  averages  of  the  cargo,  and  the 
effects  and  importance  of  the  jetsam,  should  there  be  any;  and  in 
cases  of  grave  resolutions  which  require  the  advice  or  a  meeting  of 
the  officers  of  the  vessel,  or  even  of  the  passengers  and  crew,  he  shall 
record  the  decision  adopted.  For  the  notices  indicated  he  shall  make 
use  of  the  binnacle  book,  and  of  the  steam  or  engine  book  kept  by 
the  engineer. 

In  the  second  book,  called  the  "  accounting  book,"  he  shall  enter 
all  the  amounts  collected  and  paid  for  the  account  of  the  vessel,  enter 
ing  specifically  article  by  article,  the  reason  for  the  collection,  and 
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the  amounts  invested  in  provisions,  repairs,  acquisition  of  rigging 
or  goods,  fuel,  outfits,  wages,  and  other  expenses.  He  shall  further- 
more enter  therein  a  list  of  all  the  members  of  the  crew,  stating  their 
domiciles,  their  wages  and  salaries,  and  the  amounts  they  may  have 
received  on  account,  directly  or  by  delivery  to  their  families. 

In  the  third  book,  called  "  freight  book,"  he  shall  record  the  entry 
and  exit  of  all  the  goods,  stating  their  marks  and  packages,  names 
of  the  shippers  and  of  the  consignees,  ports  of  loading  and  unload- 
ing, and  the  freight  earned.  In  the  same  books  he  shall  record  the 
names  and  places  of  sailing  of  the  passengers  and  the  number  of 
packages  of  which  their  baggage  consists,  and  the  price  of  the 
passage. 

4.  To  make,  before  receiving  the  freight,  with  the  officers  of  the 
crew,  and  with  two  experts,  if  required  by  the  shippers  and  passengers, 
an  examination  of  the  vessel,  in  order  to  ascertain  whether  she  is 
watertight,  and  whether  the  rigging  and  engines  are  in  good  condition ; 
and  if  she  has  the  equipment  required  for  good  navigation,  pre- 
serving a  certificate  or  the  memorandum  of  this  inspection,  signed 
by  all  the  persons  who  may  have  taken  part  therein,  under  their 
liability. 

The  experts  shall  be  appointed  one  by  the  captain  of  the  vessel  and 
the  other  one  by  the  person  who  requests  the  examination,  and  in 
case  of  disagreement  a  third  shall  be  appointed  by  the  marine 
authority  of  the  port. 

5.  To  remain  constantly  on  board  the  vessel  with  the  crew  during 
the  time  the  freight  is  taken  on  board  and  carefully  watch  the  stow- 
age thereof;  not  to  consent  to  any  merchandise  or  goods  of  a  dan- 
gerous character  to  be  taken  on,  such  as  inflammable  or  explosive 
substances,  without  the  precautions  which  are  recommended  for  their 
packing,  management  and  isolation;  not  to  permit  that  any  freight 
be  carried  on  deck  which  by  reason  of  its  disposition,  volume,  or 
weight  makes  the  work  of  the  sailors  difficult,  and  which  might  en- 
danger the  safety  of  the  vessel ;  and  if,  on  account  of  the  nature  of 
the  merchandise,  the  special  character  of  the  shipment,  and  princi- 
pally the  favorable  season  it  takes  place,  he  allows  merchandise  to 
be  carried  on  deck,  he  must  hear  the  opinion  of  the  officers  of  the  ves- 
sel, and  have  the.  consent  of  the  shippers  and  of  the  agent. 

6.  Demand  a  pilot  at  the  expense  of  the  vessel  whenever  required 
by  navigation,  and  principally  when  a  port,  canal,  or  river,  or  a  road- 
stead or  anchoring  place  is  to  be  entered  with  which  neither  the 
officers  nor  the  crew  are  acquainted. 

7.  To  be  on  deck  at  the  time  of  sighting  land  and  to  take  command 
on  entering  and  leaving  ports,  canals,  roadsteads,  and  rivers,  unless 
there  is  a  pilot  on  board  discharging  his  duties.  He  shall  not  spend 
the  night  away  from  the  vessel  except  for  serious  causes  or  by  reason 
of  official  business. 

8.  To  present  himself,  when  making  a  port  under  stress,  to  the 
maritime  authority  if  in  Spain  and  to  the  Spanish  consul  if  in  a 
foreign  country,  before  twenty-four  hours  have  elapsed,  and  make  a 
statement  of  the  name,  registry,  and  port  of  departure  of  the  vessel, 
of  its  cargo,  and  reason  of  arrival,  which  declaration  shall  be  vised 
by  the  authority  or  by  ther  consul  if  after  examining  the  same  it  is 
found  to  be  acceptable,  giving  the  captain  the  proper  certificate  in 
order  to  show  his  arrival  under  stress  and  the  reasons  therefor.    In 
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the  absence  of  marine  officials  or  of  the  consul,  the  declaration  must 
be  made  before  the  local  authority. 

9.  To  take  the  steps  necessary  before  the  competent  authority  in 
order  to  enter  in  the  certificate  of  the  Commercial  Kegistry  of  the 
vessel  the  obligations  which  he  may  contract  in  accordance  with 
article  583. 

10.  To  put  in  a  safe  place  and  keep  all  the  papers  and  belongings 
of  any  member  of  the  crew  who  might  die  on  the  vessel,  drawing  up 
a  detailed  inventory,  in  the  presence  of  passengers  as  witnesses,  and, 
in  their  absence,  of  members  of  the  crew. 

11.  To  conduct  themselves  according  to  the  rules  and  precepts  con- 
tained in  the  instructions  of  the  agent,  being  liable  for  all  that  they 
may  do  in  violation  thereof. 

12.  To  give  an  account  to  the  agent  from  the  port  where  the  vessel 
arrives,  of  the  reason  therefor,  taking  advantage  of  the  semaphore, 
telegraph,  mail,  etc.,  according  to  the  cases ;  notify  him  of  the  freight 
he  may  have  received,  stating  the  name  and  domicile  of  the  shippers, 
freight  earned,  and  amounts^  borrowed  on  bottomry  bond,  advise  him 
of  his  departure,  and  give  him  any  information  and  data  which  may 
be  of  interest. 

13.  To  observe  the  rules  on  the  situation  of  lights  and  evolutions  to 
prevent  collisions. 

14.  To  remain  on  board,  in  case  of  danger  to  the  vessel,  until  all 
hope  to  save  her  is  lost,  and  before  abandoning  her  to  hear  the  officers 
of  the  crew,  abiding  by  the  decision  of  the  majority;  and  if  the  boats 
are  to  be  taken  to,  he  shall  take  with  him,  before  anything  else,  the 
books  and  papers,  and  then  the  articles  of  most  value,  being  obliged  to 
prove  in  case  of  the  loss  of  the  books  and  papers  that  he  did  all  he 
could  to  save  them. 

15.  In  case  of  wreck  he  shall  make  the  proper  protest  in  due  form 
at  the  first  port  reached,  before  the  competent  authority  or  Spanish 
consul,  within  twenty- four  hours,  stating  therein  all  the  incidents  of 
the  wreck,  in  accordance  with  case  8  of  this  article. 

16.  To  comply  with  the  obligations  imposed  by  the  laws  and  rules 
of  navigation,  customs,  health,  and  others. 

With  regard  to  the  certificate  of  the  registry  referred  to  in  number  1,  which  la 
Indispensable  for  the  vessel  to  put  to  sea,  see  articles  50  et  seq.  of  the  commer- 
cial registry  regulations. 

According  to  article  14  of  the  marine-mortgage  law,  in  order  that  the  effects 
of  the  said  certificate  may  be  enforced,  it  must  be  recorded  in  the  commercial 
registry  uf  the  province  in  which  the  vessel  in  question  is  registered,  or  in  that 
of  the  place  of  the  construction  of  the  same,  when  vessels  which  are  not  regis- 
tered are  in  question. 

The  register  must  also  enter  the  certificate  of  the  registry  showing  the  owner- 
ship of  the  vessel,  and  which  the  captain  must  have  on  board  the  vessel,  in 
accordance  with  the  provisions  of  the  article  we  annotate,  there  being  sufficient 
reason  to  refuse  to  make  the  record  if  said  document  is  not  presented.  Only  in 
case  the  owner  of  the  vessel  states  that  she  is  on  a  voyage  may  the  said  entry 
be  omitted,  which,  however,  must  be  made  as  soon  as  the  vessel  returns  from  the 
said  voyage. 

There  shall  be  precisely  stated  in  the  record  made  in  the  commercial  registry 
of  a  mortgage  whether  the  entry  referred  to  in  the  foregoing  paragraph  of  this 
article  was  made,  or  whether,  on  the  contrary,  it  was  omitted,  and  for  what 
reason. 

******* 

If  the  instrument  creating  a  marine  mortgage  should  be  executed  abroad,  in 
order  that  it  may  have  its  legal  effects,  this  must  be  done  before  the  Spanish 
consul  of  the  port  where  it  takes  place,  and  it  must  furthermore  be  recorded  in 
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the  registry  of  the  consulate,  and  shall  be  entered  on  the  certificate  of  ownership 
which  the  captain  must  have,  in  accordance  with  article  612  of  the  code  of 
commerce. 

The  Spanish  consul  shall  forward  at  once  a  true  copy  of  the  Instrument  to  the 
commercial  registry  where  the  vessel  is  registered.  The  register,  upon  receiv- 
ing it,  shall  make  the  entry  in  the  registry. 

Other  contracts  made  abroad  must  be  executed  with  the  same  formalities,  If 
they  are  to  have  preference  over  the  marine-mortgage  loan  by  virtue  of  their 
record  in  the  commercial  registry.  (Article  17  of  the  marine-mortgage  law 
cited.) 

The  competent  authorities  referred  to  in  the  first  paragraph  of  the  third  obli- 
gation of  this  article  are,  in  our  opinion,  the  municipal  judges  in  the  Peninsula 
and  in  the  Antilles,  and  the  justices  of  the  peace  in  the  Philippines. 

They  must  keep,  besides  these  books,  the  proper  documents,  according  to  the 
kind  of  navigation  in  which  the  vessels  are  engaged. 

See  articles  43  and  44  of  the  regulations  for  the  navigation  of  the  merchant 
marine. 

With  regard  to  the  pilotage,  treated  of  in  rule  6  of  this  article,  see  the  pro- 
visions of  the  royal  order  of  March  11,  1886. 

See  with  regard  to  the  provisions  of  rule  8  of  this  article,  articles  2131  et  seq. 
of  the  law  of  civil  procedure  for  the  Peninsula,  2092,  et  seq.  of  that  for  Cuba  and 
Porto  Rico,  and  article  2052  of  that  for  the  Philippines. 

As  an  addition  to  the  provisions  contained  in  number  9,  and  with  regard  to 
the  prescriptions  contained  in  rule  8  of  this  article,  see  articles  50  et  seq.  of  the 
commercial  registry  regulations. 

The  rules  prescribed  in  number  13  of  this  article  constitute  those  contained  in 
the  international  regulations  for  lights  and  for  the  entering  of  ports,  which  have 
been  accepted  by  Germany,  Austria,  Belgium,  Brazil,  Chile,  Denmark,  Ecuador, 
Spain,  the  United  States,  France,  Great  Britain,  Greece,  Hawaii,  Italy,  Japan, 
Norway,  the  Netherlands,  Portugal,  Russia,  Sweden,  and  Turkey. 

The  formalities  to  be  filled  in  making  the  declaration  and  the  proceedings  to  be 
observed,  according  to  No.  1  of  this  article  we  annotate,  are  contained  in  articles 
2131  to  2146  of  the  law  of  civil  procedure  for  the  Peninsula,  2092  to  2107  of  that 
amended  for  the  island  of  Cuba  and  Porto  Rico,  and  2052  to  2067  of  that  for  the 
Philippines. 

The  laws  and  regulations  referred  to  in  the  last  paragraph  are,  among  others, 
those  of  the  merchant  navigation  and  the  customs  regulations,  in  so  far  as  they 
refer  to  captains  and  their  manifests. 

Art.  613.  If  a  captain  navigates  for  freight  in  common  or  on  shares 
he  can  not  make  any  transaction  for  his  exclusive  account,  and  should 
he  do  so  the  profit  shall  belong  to  the  other  persons  in  interest,  and 
the  losses  shall  be  his. 

Art.  614.  A  captain  who,  having  made  an  agreement  to  make  a 
voyage,  should  not  fulfill  his  obligation,  without  being  prevented  by 
an  accidental  case  or  by  force  majeure,  shall  pay  for  all  the  losses  his 
action  may  cause,  without  prejudice  to  the  criminal  penalties  which 
may  be  proper. 

Art.  615.  W  ithout  the  consent  of  the  agent,  the  captain  can  not 
have  himself  substituted  by  another  person;  and  should  he  do  so, 
besides  being  liable  for  all  the  acts  of  the  substitute  and  bound  to  the 
indemnities  mentioned  in  the  foregoing  article,  the  substitute  as  well 
as  the  captain  may  be  discharged  by  the  agent. 

Art.  616.  If  the  provisions  and  fuel  of  the  vessel  are  consumed 
before  arriving  at  the  port  of  destination,  the  captain  shall  decide, 
with  the  consent  of  the  officers  of  the  same,  to  make  the  nearest  port  to 

it  a  supply  of  either;  but  if  there  are  persons  on  board  who 
ave  provisions  of  their  own  he  may  force  them  to  turn  said  provi- 
sions over  for  the  common  consumption  of  all  persons  on  board,  pay- 
ing the  price  thereof  immediately,  or,  at  the  latest,  at  the  first  port 
reached. 

This  article  is  related  to  article  702  of  this  code. 
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Art.  617.  The  captain  can  not  contract  loans  on  respondentia,  and 
should  he  do  so  the  contract  shall  be  void. 

Neither  Gan  he  borrow  money  on  bottomry  for  his  own  transactions, 
except  on  the  portion  of  the  vessel  he  owns,  provided  no  money  has 
been  borrowed  on  the  whole  vessel,  and  provided  there  does  not  exist 
any  other  kind  of  lien  or  obligation  thereon.  When  he  is  permitted 
to  do  so,  he  must  state  what  interest  he  has  in  the  vessel. 

In  case  of  violation  of  this  article  the  principal,  interest,  and  costs 
shall  be  charged  to  the  private  account  of  the  captain,  and  the  agent 
shall  furthermore  have  the  right  to  discharge  him. 

Art.  618.  The  captain  shall  be  civilly  liable  to  the  agent  and  the 
latter  to  the  third  persons  who  may  have  made  contracts  with  the 
former — 

1.  For  all  the  damages  suffered  by  the  vessel  and  its  cargo  by  reason 
of  want  of  skill  or  negligence  on  his  part.  If  a  misdemeanor  or  crime 
has  been  committed  he  shall  be  liable  in  accordance  with  the  penal 
code. 

2.  For  all  the  thefts  committed  by  the  crew,  reserving  his  right  of 
action  against  the  guilty  parties. 

3.  For  the  losses,  fines,  and  confiscation  imposed  on  account  of  vio- 
lation of  the  laws  and  regulations  of  customs,  police,  health,  and 
navigation. 

4.  For  the  loss  and  damage  caused  by  mutinies  on  board  the  vessel, 
or  by  reason  of  faults  committed  by  the  crew  in  the  service  and  de- 
fense of  the  same,  if  he  does  not  prove  that  he  made  full  use  of  his 
authority  to  prevent  or  avoid  them. 

5.  For  the  loss  and  damages  caused  by  an  undue  use  of  powers  and 
nonfulfillment  of  the  obligations  which  are  his  in  accordance  with 
articles  610  and  612. 

6.  For  those  arising  by  reason  of  his  going  out  of  his  course  or  tak- 
ing a  course  which  he  should  not  have  taken  without  sufficient  cause, 
in  the  opinion  of  the  officers  of  the  vessel,  at  a  meeting  with  the  ship- 
pers or  supercargos  who  may  be  on  board. 

No  exception  whatsoever  shall  exempt  him  from  this  obligation. 

7.  For  those  arising  by  reason  of  his  voluntarily  entering  a  port 
other  than  his  destination,  with  the  exception  of  the  cases  or  without 
the  formalities  referred  to  in  article  612. 

8.  For  those  arising  by  reason  of  the  nonobservance  of  the  provi- 
sions contained  in  the  regulations  for  lights  and  evolutions  for  the 
purpose  of  preventing  collisions. 

Art.  619.  The  captain  shall  be  liable  for  the  cargo  from  the  time  it 
is  turned  over  to  him  at  the  dock,  or  afloat  alongside  the  ship,  until 
he  delivers  it  on  the  shore  or  on  the  discharging  wharf,  unless  the 
contrary  has  been  expressly  agreed  upon. 

See  article  625  of  this  code. 

Art.  620.  The  captain  shall  not  be  liable  for  the  damages  caused  to 
the  vessel  or  to  the  cargo  by  reason  of  force  majeure;  but  he  shall 
always  be  so — no  agreement  to  the  contrary  being  valid — for  those 
arising  through  his  own  fault. 

Neitner  shall  he  be  personally  liable  for  the  obligations  he  may 
have  contracted  for  the  repair,  equipment,  and  provisioning  of  the 
vessel,  which  shall  be  incurred  by  the  agent,  unless  the  former  has 
expressly  bound  himself  personally  or  signed  a  draft  or  promissory 
note  in  his  name. 
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Art.  621.  A  captain  who  borrows  money  on  bottomry,  or  wlio 
pledges  or  sells  merchandise  or  provisions  in  other  cases  and  without 
the  formalities  prescribed  in  this  code,  shall  be  liable  for  the  prin- 
cipal, interest,  and  costs,  and  shall  indemnify  for  the  damages  he  may 
cause. 

The  captain  who  commits  fraud  in  his  accounts  shall  reimburse  the 
amount  defrauded,  and  shall  be  subject  to  the  provisions  contained 
in  the  penal  code. 

Art.  622.  If  when  on  a  voyage  the  captain  should  receive  notice  of 
the  appearance  of  privateers  or  men  of  war  against  his  flag,  he  shall 
be  obliged  to  make  the  nearest  neutral  port,  inform  his  agent  or 
shippers,  and  await  an  occasion  to  sail  in  company  or  until  the  danger 
is  over  or  to  receive  final  orders  from  the  agent  or  shippers. 

Art.  623.  If  he  should  run  the  danger  of  being  attacked  by  a  priva- 
teer and  after  having  done  all  that  was  possible  to  avoid  the  encounter 
and  have  resisted  the  delivery  of  the  goods  on  the  vessel  or  of  its 
cargo,  they  should  be  forcibly  taken  away  from  him,  or  he  should  be 
obliged  to  deliver  them,  he  shall  make  an  entry  in  his  freight  book 
and  shall  swear  to  the  act  before  the  competent  authority  at  the  first 
port  he  touches. 

After  the  force  majeure  has  been  proven,  he  shall  be  exempted  from 
liability. 

Art.  624.  A  captain  whose  vessel  has  gone  through  a  hurricane  or 
who  believes  that  the  cargo  has  suffered  damages  or  averages,  shall 
take  an  oath  thereon  before  the  competent  authority  at  the  first  port 
he  touches  within  the  twenty-four  hours  following  his  arrival,  and 
shall  ratify  it  within  the  same  period  when  he  arrives  at  his  destina- 
tion, immediately  proceeding  with  the  proof  of  the  facts,  it  not  being 
permitted  to  open  the  hatches  until  this  has  been  done. 

The  captain  shall  proceed  in  the  same  manner  if,  the  vessel  having 
been  wrecked,  he  is  saved  alone  or  with  part  of  his  crew,  in  which 
case  he  shall  appear  before  the  nearest  authority,  and  make  a  sworn 
statement  of  the  facts. 

The  authority  or  the  consul  abroad  shall  verify  the  said  facts,  re- 
ceiving a  sworn  statement  of  the  members  of  the  crew  and  passengers 
who  may  have  been  saved,  and  taking  the  other  steps  which  may 
assist  in  arriving  at  the  facts,  drafting  a  certificate  or  the  result  of 
the  proceedings  in  the  log  book  and  in  that  of  the  sailing  master,  and 
shall  deliver  the  original  proceedings  to  the  captain,  stamped  and 
folioed,  with  a  memorandum  of  the  folios,  which  he  must  rubricate, 
for  their  presentation  to  the  judge  or  court  of  the  port  of  destina- 
tion. 

The  statement  of  the  captain  shall  be  accepted  if  it  is  in  accordance 
with  those  of  the  crew  and  passengers;  if  they  disagree,  the  latter 
shall  be  accepted,  unless  there  is  proof  to  the  contrary. 

See  number  15  of  article  612  and  its  note,  in  so  far  as  it  relates  to  the  pro- 
ceedings for  recording  the  sworn  statement. 

Art.  625.  The  captain,  under  his  personal  liability,  as  soon  as  he 
arrives  at  the  port  of  destination,  obtains  the  necessary  permission 
from  the  health  and  customs  officers  and  fulfills  the  other  formalities 
required  by  the  regulations  of  the  administration,  shall  turn  over  the 
cargo,  without  any  defalcation,  to  the  consignees,  and,  in  a  proper 
case,  the  vessel,  rigging,  and  freights  to  the  agent. 
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If,  by  reason  of  the  absence  of  the  consignee  or  on  account  of  the 
nonappearance  of  a  legal  holder  of  the  invoices,  the  captain  does  not 
know  to  whom  he  is  to  make  the  legal  delivery  of  the  cargo,  he  shall 
place  it  at  the  disposal  of  the  proper  judge  or  court  or  authority,  in 
order  that  he  may  decide  with  regard  to  its  deposit,  preservation,  and 
custody. 

Article  2119  of  the  law  of  civil  procedure  for  the  Peninsula,  2080  of  that  for 
Cuba  and  Porto  Rico,  and  2040  of  that  for  the  Philippines  are  applicable  to 
the  proceedings  to  be  observed  with  regard  to  the  deposits  referred  to  in  the 
last  paragraph  of  this  article. 

Section  Thikd. — Officers  and  crews  of  vessels. 

Art.  626.  In  order  to  be  a  sailing  master  it  shall  be  necessary — 

1.  To  have  the  conditions  required  by  the  marine  or  navigation  laws 
or  regulations. 

2.  To  not  be  disqualified  in  accordance  therewith  for  the  discharge 
of  the  position. 

See  articles  7  et  seq.  of  the  regulations  for  the  merchant  marine  navigation. 
In  articles  14  et  seq.  of  said  regulations  the  conditions  necessary  in  order  to 
admit  applicants  to  examinations  for  the  three  classes  into  which  sailing  masters 
are  divided,  are  prescribed.  Nevertheless,  these  three  classes  have  been  reduced 
to  two  by  the  royal  order  of  May  20,  1890,  which  calls  them  "  captains  of  the 
merchant  marine,"  which  take  the  place  of  the  old  first  and  second  sailing  mas- 
ters, and  "sailing  masters  of  the  merchant  marine,"  which  are  equivalent  to 
the  old  third  sailing  masters.  Furthermore  said  royal  order  prescribes  the 
manner  of  issuing  certificates  to  these  two  classes  of  sailing  masters,  the  requi- 
sites necessary  in  order  to  attain  the  class  of  sailing  masters  of  merchantmen, 
and  for  the  latter  to  attain  the  grade  of  captains  and  the  manner  of  proving  the 
actual  time  of  sea  service. 

Art.  627.  The  sailing  master,  as  the  second  chief  of  the  vessel  and 
unless  the  agent  orders  otherwise,  shall  take  the  place  of  the  captain 
in  cases  of  absence,  sickness,  or  death,  and  shall  then  assume  all  his 
powers,  obligations?  and  liabilities. 

Art.  628.  The  sailing  master  must  be  supplied  with  charts  of  the 
waters  which  are  to  be  navigated,  with  the  maps  and  quadrants  or 
sextants  which  are  in  use  and  which  are  necessary  for  the  discharge 
of  his  duties,  being  liable  for  the  accidents  which  may  arise  by  reason 
of  his  fault  in  this  matter. 

Art.  629.  The  sailing  master  shall  personally  and  specially  keep 
a  book  folioed  and  stamped  on  all  its  pages,  called  the  "  binnacle 
book,"  with  a  memorandum  at  the  beginning  stating  the  number  of 
folios  it  contains,  signed  by  the  competent  authority,  and  shall  enter 
therein  daily  the  distance  and  course  traveled,  the  variations  of  the 
needle,  the  leeway,  the  direction  and  force  of  the  wind,  the  condition 
of  the  atmosphere  and  of  the  sea,  the  rigging  set,  the  latitude  and 
longitude  observed,  the  number  of  furnaces  fired,  the  steam  pressure, 
the  number  of  revolutions,  and  under  the  name  of  "  incidents  "  the 
evolutions  made,  the  meetings  with  other  vessels,  and  all  the  particu- 
lars and  accidents  which  may  occur  during  the  voyage. 

Art.  630.  In  order  to  change  the  course  and  to  take  the  one  most 
convenient  for  a  good  voyage  of  the  vessel,  the  sailing  master  shall 
come  to  an  agreement  with  the  captain.  If  the  latter  should  object, 
the  sailing  master  shall  make  the  remarks  he  may  consider  necessary 
in  the  presence  of  the  other  officers  of  the  vessel.  If  the  captain 
should  still  insist  in  his  objection,  the  sailing  master  shall  make  the 
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proper  protest,  signed  by  him  and  by  another  one  of  the  officers  in 
the  log  book,  and  shall  obey  the  captain,  who  shall  be  the  only  one 
liable  tor  the  consequences  of  his  order. 

Art.  631.  The  sailing  master  shall  be  liable  for  all  the  damages 
suffered  by  the  vessel  and  cargo  by  reason  of  his  negligence  or  want 
of  skill,  without  prejudice  to  the  criminal  liability  which  may  arise, 
if  a  crime  or  offense  were  committed. 

Akt.  632.  It  shall  be  the  duty  of  the  mate — 

1.  To  care  for  the  preservation  of  the  hull  and  rigging  of  the  ves- 
sel, and  to  take  charge  of  the  tackle  and  equipment  which  make  up 
her  outfit,  suggesting  to  the  captain  the  repairs  necessary  and  the  re- 
placement of  the  goods  and  implements  which  are  rendered  useless 
and  lost. 

2.  To  take  care  that  the  cargo  is  well  disposed  of,  keeping  the  ves- 
sel always  ready  for  evolutions. 

3.  To  preserve  order,  discipline,  and  good  service  among  the  crew, 
requesting  the  necessary  orders  and  instructions  of  the  captain,  and 
quickly  informing  him  of  any  occurrence  in  which  the  intervention 
of  his  authority  may  be  necessary. 

4.  To  assign  to  each  sailor  the  work  he  is  to  do  on  board,  in  ac- 
cordance with  the  instructions  received,  and  see  that  it  is  exactly 
and  carefully  carried  out. 

5.  To  take  charge  by  inventory  of  the  rigging  and  all  the  equip- 
ments of  the  vessel,  if  it  should  oe  laid  up,  unless  the  agent  has  or- 
dered otherwise. 

With  regard  to  engineers  the  following  rules  shall  govern : 

1.  In  order  to  be  shipped  as  a  marine  engineer  forming  part  of  the 
complement  of  a  merchant  vessel  it  shall  be  necessary  to  possess  the 
qualifications  which  the  laws  and  regulations  require,  unless  disquali- 
fied in  accordance  therewith  to  hola  said  position.  Engineers  shall 
be  considered  as  officers  of  the  vessel,  but  they  shall  exercise  no  com- 
mand nor  intervention  except  with  relation  to  the  motive  power. 

2.  When  there  are  two  or  more  engineers  on  one  vessel,  one  of  them 
shall  be  the  chief,  and  the  other  engineers  and  all  the  personnel  of  the 
engines  shall  be  under  his  orders ;  he  shall  furthermore  have  the  mo- 
tive power  under  his  charge,  as  well  as  the  space,  instruments,  and 
implements  belonging  thereto,  the  fuel,  the  lubricating  material  and, 
finally,  all  which  comes  under  the  jurisdiction  of  an  engineer  on  board 
a  vessel. 

3.  He  shall  keep  the  engines  and  boilers  in  good  condition  and  in 
a  state  of  cleanliness,  and  shall  order  what  may  be  proper  in  order 
that  they  may  always  be  ready  for  regular  use,  being  liable  for  the 
accidents  or  damages  which  may  arise  by  reason  of  his  want  of  skill 
or  negligence  to  the  motive  apparatus,  or  to  the  vessel  and  cargo, 
without  prejudice  to  the  criminal  liability  which  may  be  proper  if 
a  crime  or  offense  is  proven. 

4.  He  shall  make  no  change  in  the  motive  apparatus,  nor  shall  he 
repair  the  injuries  he  may  have  noticed  in  the  same,  nor  change  the 
normal  speed  of  its  action  without  the  prior  authority  of  the  captain, 
to  whom,  if  he  should  object  to  their  being  made,  he  shall  state  the 
reasons  he  may  deem  proper  in  the  presence  of  the  other  engineers  or 
officers ;  and  if,  notwithstanding  this,  the  captain  should  insist  in  his 
objection,  the  chief  engineer  shall  make  the  proper  protest,  entering 
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the  same  in  the  engine  book,  and  shall  obey  the  captain,  who  shall  be 
the  only  one  liable  for  the  consequences  of  his  order. 

5.  He  shall  inform  the  captain  of  any  accident  which  may  occur  to 
the  motive  apparatus,  and  shall  inform  him  when  it  may  be  neces- 
sary to  stop  the  engines  for  some  time,  or  when  any  other  accident 
occurs  in  his  department  of  which  the  captain  should  be  immediately 
informed,  frequently  advising  him  furthermore  of  the  consumption 
of  fuel  and  lubricating  material. 

6.  He  shall  keep  a  book  or  registry  called  the  "  Engine  book,"  in 
which  there  shall  be  entered  all  the  data  that  refer  to  the  work  of  the 
engines,  such  as,  for  example,  the  number  of  furnaces  fired,  the  steam 
pressure  in  the  boilers  and  cylinders,  the  vacuum  in  the  condenser, 
the  temperatures,  the  degree  of  saturation  of  the  water,  the  consump- 
tion of  fuel  and  lubricating  material,  and  under  the  heading  of 
u  Noteworthy  occurrences "  the  accidents  and  derangements  which 
occur  in  engines  and  boilers,  the  causes  therefor,  and  the  means  em- 
ployed to  repair  the  same.  There  shall  also  be  stated,  taking  the 
information  from  the  binnacle  book,  the  force  and  direction  of  the 
wind,  the  rigging  set,  and  the  speed  of  the  vessel. 

Art.  633.  The  mate  shall  take  command  of  the  vessel  in  case  of  the 
impossibility  or  disability  of  the  captain  and  sailing  master,  assuming 
in  such  case"  his  powers  and  liability. 

According  to  article  26  of  the  merchant  navigation  regulations  no  vessel  la 
obliged  to  carry  a  mate,  it  being  optional  with  the  captains  and  owners  to  take 
them  or  not,  as  they  may  deem  proper. 

Art.  634.  The  captain  may  make  up  his  crew  with  the  number  he 
may  consider  advisable,  and  in  the  absence  of  Spanish  sailors  he  may 
ship  foreigners  residing  in  the  country,  the  number  thereof  not  to 
exceed  one-fifth  of  the  total  crew.  If  in  foreign  ports  the  captain 
should  not  find  a  sufficient  number  of  Spanish  sailors,  he  may  make 
up  the  crew  with  foreigners,  with  the  consent  of  the  consul  or  marine 
authorities. 

The  agreements  which  the  captain  may  make  with  the  members  of 
the  crew  and  others  who  go  to  make  up  the  complement  of  the  vessel, 
to  which  reference  is  made  in  article  612,  must  be  reduced  to  writing 
in  the  accounting  book  without  the  intervention  of  a  notary  or  clerk, 
signed  by  the  parties  thereto,  and  vised  by  the  marine  authority  ii 
they  are  executed  in  Spanish  territory,  or  by  the  consuls  or  consular 
agents  of  Spain  if  executed  abroad,  stating  therein  all  the  obliga- 
tions which  each  one  contracts  and  all  the  rights  they  acquire,  said 
authorities  taking  care  that  these  obligations  and  rights  are  recorded 
in  a  concise  and  clear  manner,  which  will  not  give  rise  to  doubts  or 
claims. 

The  captain  shall  take  care  to  read  to  them  the  articles  of  this 
code,  which  concern  them,  stating  that  they  were  read  in  the  said 
document. 

If  the  book  includes  the  requisites  prescribed  in  article  612,  and 
there  should  not  appear  any  signs  of  alterations  in  its  clauses,  it  shall 
be  admitted  as  evidence  in  questions  which  may  arise  between  the 
captain  and  the  crew  with  regard  to  the  agreements  contained  therein 
and  the  amounts  paid  on  account  of  the  same. 

Every  member  of  the  crew  may  request  a  copy  of  the  captain, 
signed  by  the  latter,  of  the  agreement  and  of  the  liquidation  of  his 
wages,  as  they  appear  in  the  book. 
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See  article  6  of  the  merchant  navigation  regulations. 

With  regard  to  the  contract  or  agreement  referred  to  in  the  second  paragraph 
of  this  article,  they  repeal  the  provisions  or  the  ordinances  which  prescibed  the 
necessity  of  said  contracts  being  executed  by  means  of  a  public  instrument 
before  the  marine  officials. 

Art.  635.  A  sailor  who  has  contracted  to  serve  on  a  vessel  can  not 
rescind  his  contract  nor  fail  to  comply  therewith  except  by  reason  of 
a  legitimate  impediment  which  may  have  occurred. 

Neither  can  he  pass  from  the  service  of  one  vessel  to  another  with- 
out obtaining  the  written  consent  of  the  captain  of  the  vessel  on 
which  he  may  be. 

If,  without  obtaining  said  permission,  the  sailor  who  has  signed 
for  one  vessel  should  sign  for  another  one,  the  second  contract  shall 
be  void,  and  the  captain  may  choose  between  forcing  him  to  fulfill 
the  service  to  which  he  first  bound  himself  or  look  for  a  person  to 
substitute  him  at  his  expense. 

Said  sailor  shall  furthermore  lose  the  wages  earned  on  his  first 
contract  to  the  benefit  of  the  vessel  for  which  he  may  have  signed. 

A  captain  who,  knowing  that  a  sailor  is  in  the  service  of  another 
vessel,  should  have  made  a  new  agreement  with  him,  without  having 
requested  the  permission  referred  to  in  the  foregoing  articles,  shall  be 
personally  liable  to  the  captain  of  the  vessel  to  which  the  sailor  first 
belonged  for  that  part  of  the  indemnity,  referred  to  in  the  third  para- 
graph of  this  article,  which  the  sailor  could  not  pay. 

Art.  636.  Should  a  fixed  period  for  which  a  sailor  has  signed  not 
be  stated,  he  can  not  be  discharged  until  the  end  of  the  return  voyage 
to  the  port  where  he  enrolled. 

Art.  637.  Neither  can  the  captain  discharge  a  sailor  during  the 
time  of  his  contract  except  for  sufficient  cause,  the  following  being 
considered  as  such : 

1.  The  perpetration  of  a  crime  which  disturbs  order  on  the  vessel. 

2.  Repeated  offenses  of  insubordination  against  discipline  or  against 
the  fulfillment  of  the  service. 

3.  Repeated  incapacity  or  negligence  in  the  fulfillment  of  the  serv- 
ice to  be  rendered. 

4.  Habitual  drunkenness. 

5.  Any  occurrence  which  incapacitates  the  sailor  to  carry  out  the 
work  under  his  charge,  with  the  exception  of  the  provisions  contained 
in  article  644.    6.  Desertion. 

The  captain  may,  however,  before  setting  out  on  a  voyage  and  with- 
out giving  any  reason  whatsoever,  refuse  to  permit  a  sailor  he  may 
have  taken  from  going  on  board  and  may  leave  him  on  land,  in  which 
case  he  will  be  obliged  to  pay  him  his  wages  as  if  he  had  rendered 
services. 

The  indemnity  shall  be  paid  from  the  funds  of  the  vessel  if  the  cap- 
tain should  have  acted  for  reasons  of  prudence  and  in  the  interest  of 
the  safety  and  good  service  of  the  former.  Should  this  not  be  the 
case,  it  snail  be  paid  by  the  captain  personally. 

After  the  vessel  has  sailed,  and  during  the  voyage  and  until  the 
conclusion  thereof,  the  captain  can  not  aoandon  any  member  of  his 
crew  on  land  or  on  the  sea,  unless,  by  reason  of  being  guilty  of  some 
crime,  his  imprisonment  and  delivery  to  the  competent  authority  is 
proper  in  the  first  port  touched,  which  will  be  obligatory  on  the 
captain. 


Digitized  by  VjOOQIC 


CODE  OF  COMMEKCE.  1079 

Art.  638.  If,  the  crew  having  been  taken,  the  voyage  is  revoked  by 
the  will  of  the  a^ent  or  of  the  charterers  before  or  after  the  vessel 
has  put  to  sea  or  if  the  vessel  is  in  the  same  manner  given  a  different 
destination  than  that  fixed  in  the  agreement  with  the  crew,  the  latter 
shall  be  indemnified  because  of  the  rescission  of  the  contract  accord- 
ing to  the  case,  viz : 

1.  If  the  revocation  of  the  voyage  should  be  decided  before  the 
departure  of  the  vessel  from  the  port,  each  sailor  engaged  shall  be 
given  one  month's  salary,  besides  what  may  be  due  him  in  accordance 
with  his  contract,  for  the  services  rendered  to  the  vessel  up  to  the 
date  of  the  revocation. 

2.  If  the  agreement  should  have  been  for  a  fixed  amount  for  the 
whole  voyage,  there  shall  be  graduated  what  may  be  due  for  said 
month  and  days,  calculating  the  same  in  proportion  to  the  estimated 
duration  of  the  voyage,  in  the  judgment  of  experts,  in  the  manner 
established  in  the  law  of  civil  procedure;  and  if  the  proposed  voyage 
should  be  of  such  short  duration  that  it  is  calculated  at  one  month 
more  or  less,  the  indemnity  shall  be  fixed  for  fifteen  days,  discounting 
in  all  cases  the  sums  advanced. 

3.  If  the  revocation  should  take  place  after  the  vessel  has  put  to 
sea,  the  sailors  engaged  for  a  fixed  amount  for  the  voyage  shall  re- 
ceive the  salary  which  may  have  been  offered  them  in  full  as  if  the 
voyage  had  terminated^  and  those  engaged  by  the  month  shall  receive 
the  amount  corresponding  to  the  time  they  might  have  been  on  service 
and  the  time  required  by  the  vessel  to  arrive  at  the  port  which  was 
the  conclusion  oi  the  voyage,  the  captain  being  obliged,  furthermore, 
to  pay  said  sailors  the  passage  to  the  said  port  or  to  the  port  of  sailing 
of  the  vessel,  as  may  be  convenient  for  them. 

4.  If  the  agent  or  the  charterers  of  the  vessel  should  give  said  ves- 
sel a  destination  other  than  that  fixed  in  the  agreement,  and  the  mem- 
bers of  the  crew  should  not  agree  thereto,  they  shall  be  given  by  way 
of  indemnity  half  the  amount  fixed  in  case  No.  1,  besides  what  may 
be  owed  them  for  the  part  of  the  monthly  wages  corresponding  to 
the  days  which  have  elapsed  from  the  date  of  their  agreements. 

If  they  accept  the  change,  and  the  voyage,  on  account  of  the  greater 
distance  or  for  other  reasons,  should  give  rise  to  an  increase  of  wages, 
the  latter  shall  be  privately  regulated,  or  through  amicable  arbitrators 
in  case  of  disagreement.  Even  though  the  voyage  may  be  to  a  nearer 
point,  this  shall  not  give  rise  to  a  reduction  in  the  wages  agreed  upon. 

If  the  revocation  or  change  of  the  voyage  should  be  decided  upon 
by  the  shippers  or  charterers,  the  agent  shall  have  a  right  to  demand 
of  them  the  indemnity  which  is  justly  due. 

The  provisions  of  the  law  of  civil  procedure,  referred  to  in  No.  2  of  this 
article,  are  those  contained  in  article  2117,  as  well  as  those  of  article  616  of 
that  for  the  Peninsula,  2078  and  615  of  that  amended  for  Cuba  and  Porto  Rico, 
and  articles  2038  and  589  of  that  for  the  Philippines. 

Abt.  639.  If  the  revocation  of  the  vovage  should  arise  from  a  suffi- 
cient cause  independent  of  the  will  ot  the  agent  or  charterers,  and 
the  vessel  should  not  have  left  the  port,  the  members  of  the  crew  shall 
not  be  entitled  to  anything  but  tne  wages  earned  up  to  the  day  on 
which  the  revocation  took  place. 

Akt.  640.  The  following  shall  be  sufficient  reasons  for  the  revoca- 
tion of  the  voyage: 
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1.  A  declaration  of  war  or  interdiction  of  commerce  with  the  power 
to  whose  territory  the  vessel  was  bound. 

2.  The  blockade  of  the  port  of  destination  or  the  breaking  out  of 
an  epidemic  after  the  agreement. 

3.  The  prohibition  to  receive  in  said  port  the  goods  which  make  up 
the  cargo  of  the  vessel. 

4.  The  detention  or  embargo  of  the  same  by  order  of  the  Govern- 
ment, or  for  any  other  reason  independent  of  the  will  of  the  agent. 

5.  The  inability  of  the  vessel  to  navigate. 

Art.  641.  If,  after  a  voyage  has  been  begun,  any  of  the  first  three 
causes  mentioned  in  the  foregoing  article  should  occur,  the  sailors 
shall  be  paid  at  the  port  the  captain  may  deem  it  advisable  to  make 
for  the  benefit  of  the  vessel  and  cargo,  according  to  the  time  they  may 
have  served  thereon;  but  if  the  vessel  is  to  continue  the  voyage,  the 
captain  and  the  crew  may  mutually  demand  the  enforcement  oi  the 
contract. 

In  case  of  the  occurrence  of  the  fourth  cause,  the  crew  shall  con- 
tinue to  be  paid  half  wages,  if  the  agreement  were  for  monthly 
wages ;  but  it  the  detention  should  exceed  three  months,  the  engage- 
ment shall  be  rescinded  and  the  crew  shall  be  paid  what  they  should 
have  earned,  according  to  the  contract,  if  the  voyage  had  been  made, 
and  if  the  agreement  had  been  made  for  a  fixed  sum  for  the  voyage, 
the  contract  must  be  complied  with  in  the  terms  agreed  upon. 

In  the  fifth  case,  the  crew  shall  only  be  entitled  to  recover  the  wages 
earned ;  but  if  the  disability  of  the  vessel  should  have  been  caused  T>y 
the  negligence  or  lack  of  skill  of  the  captain,  engineer,  or  sailing 
master,  they  shall  indemnify  the  crew  for  the  loss  suffered,  always 
reserving  the  criminal  liability  which  may  be  proper. 

Art.  642.  If  the  crew  has  been  engaged  to  work  on  shares  they 
shall  not  be  entitled,  by  reason  of  the  revocation,  delay,  or  greater 
extension  of  the  voyage,  to  anything  but  the  proportionate  part  of 
the  indemnity  paid  into  the  common  funds  of  the  vessel  by  tne  per- 
sons liable  for  said  occurrences. 

Art.  643.  If  the  vessel  and  her  freight  should  be  totally  lost,  by 
reason  of  capture  or  wreck,  all  rights  of  the  crew  to  demand  any 
wages  whatsoever  shall  be  extinguished,  as  well  as  that  of  the  agent 
for  the  recovery  of  the  advances  made. 

If  a  portion  of  the  vessel  or  freight  should  be  saved,  or  part  of 
either,  the  crew  engaged  on  wages,  including  the  captain,  shall  retain 
their  rights  on  the  salvage,  so  far  as  they  go,  on  the  remainder  of  i,he 
vessel  as  well  as  the  value  of  the  freights  of  the  cargo  saved;  but 
sailors  who  are  engaged  on  shares  shall  not  have  any  right  what- 
soever to  the  salvage  of  the  hull,  but  only  on  the  portion  of  the 
freight  saved.  If  they  should  have  worked  to  collect  the  remainder 
of  the  shipwrecked  vessel,  they  shall  be  given  a  sum  on  the  value  of 
the  articles  saved,  in  proportion  to  the  efforts  made  and  to  the  risks 
run  to  do  so. 

Art.  644.  A  sailor  who  falls  sick  shall  not  lose  his  right  to  wages 
dliring  the  voyage,  unless  the  sickness  is  the  result  of  his  own  f ault. 
At  any  rate,  the  costs  of  the  attendance  and  cure  shall  be  defrayed 
from  the  common  funds,  to  be  repaid. 

If  the  sickness  should  be  by  reason  of  an  injury  received  in  the 
service  or  defense  of  the  vessel  the  sailor  shall  be  attended  and  cured 
from  the  common  funds,  there  being  deducted  before  anything  else 
from  the  proceeds  of  the  freight,  the  costs  of  the  attendance  and  cure. 
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Apt.  645.  If  a  sailor  should  die  during  the  voyage  his  heir  shall  be 
given  the  wages  earned  and  not  received,  according  to  his  engage- 
ment and  the  reason  for  his  death,  namely : 

If  he  should  have  died  a  natural  death  and  should  have  been  en- 
gaged on  wages  there  shall  be  paid  what  may  have  been  earned  up  "to 
the  date  of  his  death. 

If  the  engagement  had  been  made  for  a  fixed  sum  for  the  whole 
voyage  there  shall  be  paid  half  the  amount  earned  if  the  sailor  died 
on  the  voyage  out,  and  the  whole  amount  if  he  died  on  the  return 
voyage. 

And  if  the  engagement  had  been  made  on  shares  and  the  death 
should  have  occurred  after  the  voyage  was  begun,  the  heirs  shall  be 
paid  the  entire  portion  due  the  sailor,  but  should  the  latter  have  died 
before  the  departure  of  the  vessel  from  the  port,  the  heirs  shall  not 
be  entitled  to  claim  anything. 

If  the  death  should  have  occurred  in  the  defense  of  the  vessel,  the 
sailor  shall  be  considered  as  living,  and  his  heirs  shall  be  paid,  at  the 
end  of  the  voyage,  the  full  amount  of  wages  or  the  full  part  of  the 
profits  due  him  as  to  the  others  of  his  grade. 

The  sailor  shall  likewise  be  considered  as  present  in  the  event  of 
his  capture  when  defending  the  vessel,  in  order  to  enjoy  the  same 
benefits  as  the  rest ;  but  should  he  have  been  captured  on  account  of 
carelessness  or  other  negligence  not  related  to  the  service,  he  shall 
only  receive  the  wages  due  up  to  the  day  of  his  capture. 

Abt.  646.  The  vessel  with  her  engines,  rigging,  equipment,  and 
freights  shall  be  liable  for  the  pay  earned  by  the  crew  engaged  per 
month  or  for  the  trip,  the  liquidation  and  payment  to  take  place 
between  one  voyage  and  the  other. 

After  a  new  voyage  has  been  undertaken,  credits  such  as  the  former 
shall  lose  their  right  of  preference. 

Akt.  647.  The  officers  and  the  crew  of  the  vessel  shall  be  exempted 
from  all  engagements,  if  they  deem  it  proper,  in  the  following  cases : 

1.  If,  before  the  beginning  of  the  voyage,  the  captain  attempts  to 
change  it,  or  there  occurs  a  naval  war  with  the  power  to  which  the 
vessel  was  destined. 

2.  If  a  disease  should  break  out  and  be  officially  declared  epidemic 
in  the  port  of  destination. 

3.  It  the  vessel  should  change  owner  or  captain. 

Art.  648.  By  the  complement  of  a  vessel  shall  be  understood  all 
the  persons  embarked,  from  the  captain  to  the  cabin  boy,  necessary 
for  her  management,  evolutions,  and  service,  and  there  shall,  there- 
fore, be  understood  in  the  complement  the  crew,  sailing  masters,  engi- 
neers, stokers,  and  other  persons  not  having  a  specific  name;  but 
there  shall  not  be  included  the  passengers  nor  the  persons  the  vessel 
is  only  transporting. 

With  regard  to  the  personnel  of  vessels,  see  articles  6  et  seq.  of  the  regula- 
tions for  the  merchant  marine. 

Section  Fourth — Supercargoes. 

Abt.  649.  Supercargoes  shall  discharge  on  board  the  vessel  the 
administrative  duties  which  the  agent  or  shippers  may  have  assigned 
them ;  they  shall  keep  an  account  and  registry  of  their  transactions  in 
a  book  which  shall  have  the  same  conditions  and  requisites  as  required 
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for  the  accounting  book  of  the  captain,  and  shall  respect  the  latter  in 
his  duties  as  chief  of  the  vessel. 

The  powers  and  liabilities  of  the  captain  shall  cease,  when  there  is  a 
supercargo,  with  regard  to  that  part  of  the  administration  legiti- 
mately -conferred  upon  the  latter,  out  shall  continue  in  force  for  all 
acts  which  are  inseparable  from  his  authority  and  office. 

Notwithstanding  that  there  are  stated  here  the  duties  of  a  supercargo,  it 
should  not  be  construed  as  meaning  that  there  must  always  be  a  special  officer 
with  this  name  and  these  obligations,  because  the  regulations  for  the  merchant 
marine  now  in  force  do  not  include  said  official  among  the  persons  a  vessel 
must  carry. 

Art.  650.  All  the  provisions  contained  in  the  second  section  of 
Title  III,  book  2,  with  regards  to  qualifications,  manner  of  making 
contracts,  and  liabilities  of  factors  shall  be  applicable  to  supercargoes. 

Art.  651.  Supercargoes  can  not,  without  special  authorization  or 
agreement,  make  any  transaction  for  their  own  account  during  the 
voyage,  with  the  exception  of  the  ventures  which,  in  accordance  with 
the  custom  of  the  port  of  destination,  they  are  permitted  to  do. 

Neither  shall  they  be  permitted  to  invest  in  the  return  trip  more 
than  the  profits  from  the  ventures,  unless  there  is  a  special  authoriza- 
tion thereto  from  the  principals. 

Title  III. — Special  Contracts  of  Maritime  Commerce. 

Section  First — Charter  parties. 

§  1. — Forms  and  effect*  of  charter  parties. 

Art.  652.  A  charter  party  must  be  drawn  in  duplicate  and  signed 
by  the  contracting  parties,  and  when  either  does  not  know  how  or 
can  not  do  so,  by  two  witnesses  at  their  request. 

The  charter  party  shall  include,  besides  the  conditions  unrestrict- 
edly stipulated,  the  following  statements: 

1.  The  kind,  name,  and  tonnage  of  the  vessel. 

2.  Her  flag  and  port  of  registry. 

3.  The  name,  surname,  ana  domicile  of  the  captain. 

4.  The  name,  surname,  and  domicile  of  the  agent,  if  the  latter 
should  make  the  charter  party. 

5.  The  name,  surname,  and  domicile  of  the  charterer,  and  if  he 
states  that  he  is  acting  by  commission,  that  of  the  person  for  whose 
account  he  makes  the  contract. 

6.  The  port  of  loading  and  unloading. 

7.  The  capacity,  number  of  tons  or  weight,  or  measure  which  they 
respectively  bind  themselves  to  load  and  transport,  or  whether  it  is 
the  total  cargo. 

8.  The  amount  to  be  paid,  stating  whether  it  is  to  be  a  fixed  amount 
for  the  voyage  or  so  much  per  month,  or  for  the  space  to  be  occupied, 
or  for  the  weight  or  size  of  the  goods  of  which  the  cargo  consists,  or 
in  any  other  manner  whatsoever  agreed  upon. 

9.  The  amount  of  primage  to  be  allowed  the  captain. 

10.  The  days  agreed  upon  for  loading  and  unloading. 

11.  The  lay  days  and  extra  lay  days  to  be  allowed  and  the  rate  of 
demurrage. 
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Art.  653.  If  the  freight  should  be  received  without  the  contract 
having  been  signed,  said  contract  shall  be  understood  as  executed  in 
accordance  with  the  contents  of  the  bill  of  lading,  which  shall  be  the 
only  instrument  with  regard  to  the  freight  by  which  to  fix  the  rights 
and  obligations  of  the  owner,  of  the  captain,  and  of  the  charterer. 

Art.  654.  The  charter  parties  executed  with  the  intervention  of  a 
broker,  who  certifies  to  the  authenticity  of  the  signatures  of  the  con- 
tracting parties  made  in  his  presence,  shall  be  full  evidence  in  court; 
and  if  said  signatures  should  not  agree  the  ones  identical  with  the 
signatures  the  broker  must  keep  in  his  registry,  if  kept  in  accordance 
to  law,  shall  be  final. 

The  contracts  shall  also  be  admitted  as  evidence,  even  though  a 
broker  has  not  taken  part  therein,  if  the  contracting  parties  acknowl- 
edge the  signatures  to  the  same  as  their  own. 

Should  no  broker  have  taken  part  in  the  charter  party  and  should 
the  signatures  not  have  been  acknowledged,  doubts  shall  be  decided 
by  the  invoice,  and  in  the  absence  thereof  by  the  proofs  submitted  by 
the  parties. 

Charter  parties  which  include  the  requisites  prescribed  in  the  first  paragraph 
of  the  article  we  annotate  are  final  instruments,  as  conclusively  indicated  in 
number  6  of  article  1429  of  the  law  of  civil  procedure  for  the  Peninsula,  1427  of 
that  for  Cuba  and  Porto  Rico,  and  1411  of  that  for  the  Philippines. 

Art.  655.  Charter  parties  executed  by  the  captain  in  the  absence  of 
the  agent  shall  be  valid  and  efficient,  even  though  in  executing  them 
he  should  have  acted  in  violation  of  the  orders  and  instructions  of  the 
agent  or  charterer;  but  the  latter  shall  have  a  right  of  action  against 
the  captain  to  recover  damages. 

Art.  656.  If  in  the  charter  party  the  time  in  which  the  loading  and 
unloading  is  to  take  place  is  not  stated,  the  customs  of  the  port  where 
this  takes  place  shall  be  observed.  After  the  period  stipulated  or  the 
customary  one  has  passed,  and  should  there  not  be  in  the  freight  con- 
tract an  express  clause  fixing  the  indemnification  for  the  delay,  the 
captain  shall  be  entitled  to  demand  demurrage  for  the  usual  and  extra 
lay  days  which  may  have  elapsed  in  loading  and  unloading. 

Art.  657.  If  during  the  voyage  the  vessel  should  be  rendered  un- 
serviceable, the  captain  shall  be  obliged  to  charter  another  one  at  his 
expense,  in  good  condition,  to  take  the  cargo  to  its  destination,  for 
which  purpose  he  shall  be  obliged  to  look  for  a  vessel  not  only  at  the 
port  or  arrival  but  in  the  other  ports  within  a  distance  of  150  kilo- 
meters. 

If  the  captain  should  not  furnish  a  vessel  to  take  the  cargo  to  its 
destination,  either  through  indolence  or  malice,  the  freighters,  after  a 
demand  of  the  captain  to  charter  a  vessel  within  a  period  which  can 
not  be  extended,  may  charter  one  and  apply  to  the  judicial  authority 
requesting  that  the  charter  party  which  may  have  been  made  be 
immediately  approved. 

The  same  authority  shall  judicially  force  the  captain  to  confirm  the 
charter  made  by  the  shippers  for  his  account  and  under  his  liability. 

If  the  captain,  notwithstanding  his  efforts,  should  not  find  a  vessel 
to  charter,  he  shall  deposit  the  cargo  at  the  disposal  of  the  freighters, 
to  whom  he  shall  communicate  the  facts  on  the  first  opportunity  pre- 
senting itself,  the  charter  being  regulated  in  such  cases  by  the  distance 
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covered  by  the  vessel,  there  being  no  right  to  any  indemnification 
whatsoever. 

With  regard  to  the  mode  of  procedure  in  making  the  deposit  of  the  cargo  in 
this  case,  see  the  provisions  of  articles  2119  et  seq.  of  the  law  of  civil  procedure 
now  in  force. 

Art.  658.  The  charter  shall  be  paid  according  to  the  conditions 
stipulated  in  the  contract,  and  should 'they  not  be  specific,  or  should 
they  be  ambiguous,  the  following  rules  shall  be  observed  : 

1.  If  the  vessel  has  been  chartered  by  months  or  by  days,  the  char- 
ter shall  begin  to  run  from  the  day  the  loading  of  the  vessel  is  begun. 

2.  In  charters  made  for  a  fixed  period,  the  charter  shall  begin  on 
the  same  day. 

3.  If  the  freights  are  charged  according  to  weight,  the  payment 
shall  be  made  according  to  gross  weight,  including  the  wrappers,  such 
as  barrels  or  any  other  object  containing  the  cargo. 

Art.  659.  The  merchandise  sold  by  the  captain  to  pay  for  the  neces^ 
sary  repairs  to  the  hull,  machinery,  or  equipment,  or  for  unavoidable 
ana  urgent  requirements,  shall  pay  freight. 

The  price  of  this  merchandise  shall  be  fixed  according  to  the  suc- 
cess of  the  voyage,  namely : 

1.  If  the  vessel  should  arrive  safely  at  the  port  of  destination,  the 
captain  shall  pay  the  price  which  merchandise  of  the  same  kind 
brings  at  the  port  where  it  is  sold. 

2.  If  the  vessel  should  be  lost,  the  captain  shall  pay  the  price  said 
merchandise  would  have  brought  in  sale. 

The  same  rule  shall  be  observed  in  the  payment  of  the  freight  in 
full  if  the  vessel  arrives  at  her  destination,  and  in  proportion  to  the 
distance  covered  if  she  should  be  lost  beforehand. 

Art.  660.  Merchandise  jettisoned  for  the  common  safety  shall  not 
pay  freight ;  but  its  value  shall  be  considered  as  general  average,  and 
shall  be  computed  in  proportion  to  the  distance  covered  when  it  was 
jettisoned. 

Art.  661.  Neither  shall  merchandise  which  was  lost  by  reason  of 
shipwreck  or  stranding  pay  freight,  nor  that  seized  by  pirates  or 
enemies. 

If  the  freight  should  have  been  paid  in  advance,  it  shall  be  re- 
turned, unless  there  was  an  agreement  to  the  contrary. 

Art.  662.  If  the  vessel  or  the  merchandise  should  be  recovered,  or 
should  the  goods  of  the  shipwreck  be  picked  up,  the  freight  corre- 
sponding to  the  distance  covered  by  the  vessel  transporting  the  cargo 
shall  be  paid ;  and  should  the  vessel  be  repaired  and  transport  said 
merchandise  to  the  port  of  destination,  the  full  freight  shall  be  paid, 
without  prejudice  to  what  may  be  due  by  reason  of  the  average. 

Art.  663.  Merchandise  which  is  damaged  or  reduced  on  account  of 
its  character  or  bad  quality  and  condition  of  the  packing,  or  by  rea- 
son of  an  accidental  case,  shall  pay  full  freight,  and  as  was  stipulated 
in  the  freight  contract. 

Art.  664.  The  natural  increase  in  weight  or  size  of  the  merchandise 
loaded  on  the  vessel  shall  accrue  to  the  benefit  of  the  owner,  and  shall 
pay  the  proper  freight  fixed  in  the  contract  for  the  same. 

Art.  665.  The  cargo  shall  be  specially  liable  for  the  payment  of  the 
freights,  expenses,  and  duties  arising  therefrom,  which  must  be  reim- 
bursed by  the  shippers,  as  well  as  for  the  part  of  the  gross  average 
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which  may  be  due,  but  it  shall  not  be  legal  for  the  captain  to  delay 
unloading  on  account  of  delay  in  complying  with  this  obligation. 

Should  there  be  reasons  for  distrust,  the  judge  or  court,  at  the 
instance  of  the  captain,  may  order  the  deposit  of  the  merchandise 
until  he  has  been  paid  in  full. 

Art.  666.  The  captain  may  request  the  sale  of  the  cargo  in  so  far  as 
necessary  to  pay  the  freight,  expenses,  and  averages  due  him,  reserv- 
ing the  right  or  action  to  recover  the  balance  due  him  therefor  if  the 
proceeds  of  the  sale  should  not  have  sufficed  to  cover  his  credit. 

With  regard  to  the  mode  of  procedure  to  request  the  sale  of  the  cargo  and  to 
carry  it  out,  the  provisions  of  title  6  of  the  second  part  of  the  law  of  civil  pro- 
cedure, articles  2161  et  seq.  of  that  for  the  Peninsula,  2122  et  seq.  of  that  for 
Cuba  and  Porto  Rico,  and  article  2082  of  that  for  the  Philippines  are  to  be 
observed. 

Art.  667.  The  goods  loaded  shall  be  liable  in  the  first  place  for 
their  freights  and  expenses  during  twenty  days,  to  be  counted  from 
the  date  of  their  delivery  or  deposit.  During  this  period  the  sale  of 
the  same  may  be  requested,  even  though  there  be  other  creditors  and 
the  case  of  bankruptcy  of  the  freighter  or  consignee  should  occur. 

This  right  can  not  be  made  use  of,  however,  on  the  goods  which, 
after  being  delivered,  were  turned  over  to  a  third  person  without  mal- 
ice on  the  part  of  the  latter  and  for  a  valuable  consideration. 

Article  2161  of  the  law  of  civil  procedure  for  the  Peninsula,  and  its  equiva- 
lents of  that  for  Ouba,  Porto  Rico,  and  for  the  Philippines,  especially  rule  11, 
is  applicable  to  the  procedure  for  enforcing  the  rights  of  the  charterer. 

Art.  668.  If  the  consignee  should  not  be  found  or  should  refuse  to 
receive  the  cargo,  the  judge  or  court,  at  the  instance  of  the  captain, 
shall  be  obliged  to  order  its  deposit  and  the  sale  of  the  merchandise 
in  so  far  as  necessary  to  pay  the  freights  and  other  expenses  on  the 
same. 

The  sale  shall  likewise  take  place  when  the  goods  deposited  run  the 
risk  of  deteriorating;  or  by  reason  of  their  condition  or  for  other  rea- 
sons the  expenses  of  preservation  and  custody  should  not  be  in  pro- 
portion. 

The  law  of  civil  procedure  for  the  Peninsula,  in  its  articles  2122  et  seq.,  and 
those  for  Cuba,  Porto  Rico,  and  the  Philippines  in  their  equivalents  treat  of 
the  mode  of  procedure  for  the  sale  of  commercial  goods. 

8  2.— Rights  and  obligations  of  owners. 

Art.  669.  The  owners  or  the  captain  shall  observe  in  charter  par- 
ties the  capacity  of  the  vessel  or  that  expressly  designated  in  the  reg- 
istry of  the  same,  a  difference  greater  than  2  per  cent  between  that 
stated  and  her  true  capacity  not  being  permissible. 

If  the  owners  or  the  captain  shoula  contract  to  carry  a  greater 
amount  of  cargo  than  the  vessel  can  hold,  in  view  of  her  burden,  they 
shall  indemnify  the  freighters  whose  contracts  they  do  not  fulfill  for 
the  losses  they  may  have  caused  them  by  reason  of  their  default,  ac- 
cording to  the  cases,  viz : 

If  the  vessel  has  been  chartered  by  one  freighter  only,  and  there 
should  appear  to  be  an  error  or  fraud  in  her  capacity,  and  the  char- 
terer should  not  wish  to  rescind  the  contract,  when  ne  has  a  right 
thereto,  the  charter  should  be  reduced  in  proportion  to  the  cargo  the 
vessel  can  not  receive,  the  person  from  whom  the  vessel  is  chartered 
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being  furthermore  obliged  to  indemnify  the  charterer  for  the  losses 
he  may  have  caused. 

If,  on  the  contrary,  there  should  be  several  charter  parties,  and  by 
reason  of  the  want  of  space  all  the  cargo  contracted  for  can  not  be 
received,  and  none  of  the  charterers  desires  to  rescind  the  contract, 
preference  shall  be  given  to  the  person  who  has  already  loaded  and 
arranged  the  freight  in  the  vessel,  and  the  rest  shall  take  the  place 
corresponding  to  them  in  the  order  of  the  dates  of  their  contracts. 

Should  there  be  no  priority,  the  charterers  may  load,  if  they  wish, 
pro  rata  of  the  amounts  of  weight  or  space  they  may  have  engaged, 
and  the  person  from  whom  the  vessel  was  chartered  shall  be  obliged 
to  indemnify  the  loss  and  damage. 

Article  2168  of  the  law  of  civil  procedure  for  the  Peninsula  and  2119  of  that 
amended  for  Cuba  and  Porto  Rico  are  applicable  to  the  provisions  contained  in 
the  last  two  paragraphs  of  this  article. 

Art.  670.  If  the  person  from  whom  the  vessel  is  chartered,  after 
receiving  a  part  of  the  freight,  should  not  find  sufficient  to  make  up  at 
least  three-fifths  of  the  amount  the  vessel  can  hold,  at  the  price  he 
may  have  fixed,  he  may  substitute  for  the  transportation  another  ves- 
sel inspected  and  declared  suitable  for  the  same  voyage,  the  expenses 
of  transfer  being  defrayed  by  him,  as  well  as  the  increase,  should 
there  be  any,  in  the  price  of  the  charter.  Should  he  not  be  able  to 
make  this  cnange,  the  voyage  shall  be  undertaken  at  the  time  stated ; 
and  should  no  time  have  been  fixed,  within  fifteen  days  from  the  time 
of  beginning  to  load,  should  nothing  to  the  contrary  have  been  stipu- 
lated. 

If  the  owner  of  the  part  of  the  freight  already  loaded  should  pro- 
cure some  more  at  the  same  price  and  under  similar  or  proportionate 
conditions  to  those  accepted  for  the  freight  received,  the  person  from 
whom  the  vessel  is  chartered  or  the  captain  can  not  refuse  to  accept 
the  rest  of  the  cargo ;  and  should  he  do  so,  the  freighter  shall  have  a 
right  to  demand  that  the  vessel  put  to  sea  with  the  cargo  she  may 
have  on  board. 

Art.  671.  After  three-fifths  of  the  vessel  is  loaded,  the  person  from 
whom  she  is  chartered  can  not,  without  the  consent  of  the  charterers 
or  freighters,  substitute  the  vessel  designated  in  the  charter  party  by 
another  one,  under  the  penalty  of  making  himself  thereby  liable  for 
all  the  loss  and  damages  occurring  during  the  voyage  to  the  cargo  of 
the  person  who  did  not  consent  to  the  change. 

Art.  672.  If  the  vessel  has  been  chartered  in  whole,  the  captain  can 
not,  without  the  consent  of  the  person  chartering  her,  accept  freight 
from  any  other  person ;  and  should  he  do  so2  said  charterer  may  force 
him  to  unload  it  and  require  him  to  indemnify  him  for  the  losses  suf- 
fered thereby. 

Art.  673.  The  person  from  whom  the  vessel  is  chartered  shall  be 
liable  for  all  the  losses  caused  the  charterer  by  reason  of  the  voluntary 
delay  of  the  captain  in  putting  to  sea,  according  to  the  rules  pre- 
scribed, provided  he  has  been  requested  to  put  to  sea  at  the  proper 
time  through  a  notary  or  judicially. 

Art.  674.  If  the  freighter  should  carry  to  the  vessel  more  freight 
than  that  contracted  for,  the  excess  may  be  admitted  in  accordance 
with  the  price  stipulated  in  the  contract  if  it  can  be  well  stowed  with- 
out injuring  the  other  freighters,  but  if  in  order  to  stow  said  freight 
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it  should  be  necessary  to  stow  it  in  such  manner  as  to  throw  the  vessel 
out  of  trim  the  captain  must  refuse  it  or  unload  it  at  the  expense  of 
its  owner. 

The  captain  may  likewise,  before  leaving  the  port,  unload  the  mer- 
chandise placed  on  board  clandestinely,  or  transport  it,  if  he  could  do 
so  and  keep  the  vessel  in  trim,  demanding  by  way  of  freightage  the 
highest  price  which  may  have  been  stipulated  for  said  voyage. 

Akt.  675.  If  the  vessel  has  been  chartered  to  receive  the  cargo  in 
another  port,  the  captain  shall  appear  before  the  consignee  designated 
in  the  charter  party,  and,  should  the  latter  not  deliver  the  cargo  to 
him,  he  shall  inform  the  person  who  chartered  the  vessel,  and  await 
his  instructions,  and  the  lay  days  agreed  upon  shall  begin  to  run,  or 
those  allowed  by  custom  in  the  port,  unless  there  is  a  special  agree- 
ment to  the  contrary. 

Should  the  captain  not  receive  an  answer  within  the  time  necessary 
therefor,  he  shall  make  efforts  to  find  freight;  and  should  he  not  find 
any  after  the  lay  days  and  extra  lay  days  have  elapsed,  he  shall  make 
a  protest  and  return  to  the  port  where  the  charter  was  made. 

The  person  who  charters  the  vessel  shall  pay  the  charter  in  full, 
discounting  the  freight  which  may  have  been  earned  on  the  merchan- 
dise which  may  have  been  carried  on  the  voyage  out  or  on  the  return 
trip,  if  carried  for  the  account  of  third  persons. 

The  same  shall  be  done  if  a  vessel,  having  been  chartered  for  the 
round  trip,  should  not  be  given  any  cargo  for  her  return. 

Akt.  676.  The  captain  shall  lose  the  freight  and  shall  indemnify 
the  freighters  if  the  latter  should  prove,  even  against  the  certificate 
of  inspection,  should  one  have  taken  place  at  the  port  of  departure, 
that  the  vessel  was  not  in  a  condition  to  navigate  at  the  time  of  re- 
ceiving the  cargo. 

Akt.  677.  The  charter  party  shall  be  enforced  if  the  captain  should 
not  have  any  instructions  from  the  charterer,  and  a  declaration  of 
war  or  a  blockade  should  take  place  during  the  voyage. 

In  such  case  the  captain  shall  be  obliged  to  make  the  nearest  safe 
and  neutral  port,  and  request  and  await  orders  from  the  freighter; 
and  the  expenses  incurred  and  salaries  earned  during  the  detention 
shall  be  paid  as  general  average. 

If,  by  orders  of  the  freighter,  the  cargo  should  be  discharged  at 
the  port  of  arrival,  the  freignt  for  the  voyage  out  shall  be  paid  in  full. 

Art.  678.  If  the  time  necessary,  in  the  opinion  of  the  judge  or 
court,  in  which  to  receive  orders  from  the  freighter  should  have 
elapsed  without  the  captain  having  received  any  instructions,  the 
cargo  shall  be  deposited,  and  it  shall  be  liable  for  the  payment  of  the 
freight  and  expenses  incurred  by  reason  thereof,  which  shall  be  paid 
from  the  proceeds  of  the  part  first  sold. 

With  regard  to  the  mode  of  procedure  for  the  deposit  and  sale  of  merchandise 
referred  to  in  this  article,  we  believe  that  article  2161  of  the  law  of  civil  pro- 
cedure in  force  in  the  Peninsula  is  applicable  thereto.  (Article  2122  of  that  for 
Cuba  and  Porto  Rico.) 

I  3. — OWffationi  of  charterer$. 

Akt.  679.  The  charterer  of  an  entire  vessel  may  subcharter  the 
whole  or  part  thereof  for  the  amounts  he  may  consider  most  con- 
venient, without  the  captain  being  allowed  to  refuse  to  receive  on 
board  the  freight  delivered  by  the  second  charterers,  provided  the 
75270— H.  Doc.  1484,  60-2,  pt  2 30 
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conditions  of  the  first  charter  are  not  changed,  and  that  the  person 
from  whom  the  vessel  is  chartered  be  paid  the  full  price  agreed  upon 
even  though  the  full  cargo  is  not  embarked,  with  the  limitation  estab- 
lished in  the  next  article. 

Art.  680.  A  charterer  who  does  not  make  up  the  full  cargo  he 
bound  himself  to  ship  shall  pay  the  freightage  of.  the  amount  he  did 
not  ship,  if  the  captain  did  not  take  other  freight  to  make  up  the 
careo  of  the  vessel,  in  which  case  he  shall  pay  the  first  charterer  any 
difference  there  may  be. 

Art.  681.  If  the  charterer  should  ship  goods  different  from  those 
indicated  at  the  time  of  executing  the  charter  party,  without  the 
knowledge  of  the  person  from  whom  the  vessel  was  chartered  or  of 
the  captain,  and  should  thereby  give  rise  to  losses,  by  reason  of  con- 
fiscation, embargo,  detention,  oi  other  causes,  to  the  person  from 
whom  the  vessel  was  chartered  or  to  the  shippers,  the  person  giving 
rise  thereto  shall  be  liable  with  the  value  of  his  shipment  and  further- 
more with  his  property,  for  the  full  indemnity  to  all  those  injured 
through  his  offense. 

Art.  682.  If  the  merchandise  shipped  should  have  been  for  the  pur- 
pose of  illicit  commerce,  and  were  taken  on  board  with  the  knowledge 
of  the  person  from  whom  the  vessel  was  chartered  or  of  the  captain, 
the  latter,  jointly  with  the  owner  of  the  same,  shall  be  liable  for  all 
the  losses  which  may  be  caused  the  other  shippers,  and  even  though  it 
may  have  been  agreed,  they  can  not  demand  any  indemnity  whatso- 
ever of  the  person  from  whom  the  vessel  was  chartered  for  the  dam- 
age caused  the  same. 

Art.  683.  In  case  of  making  a  port  to  repair  the  hull,  machinery, 
or  equipment  of  the  vessel,  the  freighters  shall  be  obliged  to  wait 
until  the  vessel  is  repaired,  being  permitted  to  unload  her  at  their 
own  expense  should  they  deem  it  advisable. 

If,  for  the  benefit  of  the  cargo  subject  to  deterioration,  the  freight- 
ers, or  the  court,  or  the  consul,  or  the  competent  authority  in  a  foreign 
land  should  order  the  merchandise  to  be  unloaded,  the  expense  of 
loading  and  unloading  shall  be  for  the  account  of  the  former. 

Articles  2147  to  2150  of  the  law  of  civil  procedure  for  the  Peninsula,  2108  of 
that  for  Cuba  and  Porto  Rico,  and  2068  of  that  for  the  Philippines  are  applicable 
to  the  foregoing  In  so  far  as  the  mode  of  procedure  is  concerned. 

Art.  684.  If  the  charterer,  without  the  occurrence  of  any  of  the 
cases  of  force  majeure  mentioned  in  the  foregoing  article,  should  wish 
to  unload  his  merchandise  before  arriving  at  the  port  of  destination, 
he  shall  pay  the  full  charter,  the  expenses  of  the  stop  made  at  his 
request,  and  the  loss  and  damage  caused  the  other  freighters,  should 
there  be  any. 

Art.  685.  In  charters  for  transportation  of  general  freight  any  of 
the  freighters  may  unload  the  merchandise  before  the  beginning  of 
the  voyage,  and  shall  pay  half  the  freight,  the  expense  of  shipping 
and  reshipping  the  cargo,  and  any  other  damage  which  may  be  caused 
the  other  shippers. 

With  regard  to  the  mode  of  procedure  see  articles  2151  and  2152  of  the  law 
of  civil  procedure  for  the  Peninsula,  2112  and  2113  of  that  for  Cuba  and  Puerto 
Rico,  and  2072  and  2073  of  that  for  the  PhUipplnes. 

Art.  686.  After  the  vessel  has  been  unloaded  and  the  cargo  placed 
at  the  disposal  of  the  consignee,  the  latter  must  immediately  pay  the 
captain  the  freight  due  and  the  other  expenses  incurred  by  reason  of 
said  cargo. 
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a  The  primage  must  be  paid  in  the  same  proportion  and  at  the  same 
time  as  the  freightage,  all  the  changes  and  modifications  to  which  the 
latter  should  be  subject  also  governing  the  former. 

The  mode  of  procedure  to  enforce  the  right  granted  by  the  first  part  of  this 
article  is  that  prescribed  in  article  1544,  number  1,  together  with  article  1546  of 
the  law  of  civU  procedure  for  the  Peninsula,  1543  and  1544  of  that  for  Cuba 
and  Puerto  Rico  and  1527  and  1528  of  that  for  the  Philippines. 

Art.  687.  The  charterers  and  freighters  can  not  abandon  merchan- 
dise damaged  on  account  of  the  character  of  the  goods  or  by  reason  of 
an  accidental  case,  for  the  payment  of  the  freight  and  other  expenses. 

The  abandonment  shall  be  proper,  however,  if  the  cargo  should  con- 
sist of  liquids  and  should  they  have  leaked  out,  there  not  remaining  in 
the  coverings  more  than  one-quarter  of  their  contents. 

Articles  2156  and  2157  of  the  law  of  civil  procedure  for  the  Peninsula,  2117 
and  2118  of  that  for  Cuba  and  Puerto  Rico,  and  2077  and  2078  of  that  for  the 
Philippines,  are  related  to  the  article  we  annotate. 

I  4. — Total  or  partial  rescissions  of  charter  parties. 

Abt.  688.  A  charter  party  may  be  annulled  at  the  request  of  the 
charterer : 

1.  If  before  loading  the  vessel  he  should  abandon  the  charter,  pay- 
ing half  of  the  charter  agreed  upon. 

2.  If  the  capacity  of  the  vessel  should  not  agree  with  that  stated  in 
the  certificate  of  the  tonnage,  or  if  there  is  an  error  in  the  statement 
of  the  flag  under  which  she  sails. 

3.  If  the  vessel  should  not  be  placed  at  the  disposal  of  the  charterer 
within  the  period  and  in  the  manner  agreed  upon. 

4.  If,  after  the  vessel  has  put  to  sea,  she  should  return  to  the  port 
of  departure,  on  account  of  risk  of  pirates,  enemies,  or  bad  weatner, 
and  the  freighters  should  agree  to  unload  her. 

In  the  second  and  third  cases  the  persons  from  whom  the  vessel  was 
chartered  shall  indemnify  the  charterer  for  the  losses  he  may  suffer. 

In  the  fourth  case  the  person  from  whom  the  vessel  was  chartered 
shall  have  a  right  to  the  charter  in  full  for  the  voyage  out. 

If  the  charter  should  have  been  made  per  month,  the  charterers 
shall  pay  the  full  charter  value  for  one  month,  if  the  voyage  were  to 
a  port  in  the  same  waters,  and  two  months,  ir  the  voyage  were  to  a 
port  in  different  waters. 

From  one  port  to  another  of  the  Peninsula  and  adjacent  islands, 
the  charter  for  one  month  only  shall  be  paid. 

5.  If  a  vessel  should  make  a  port  during  the  voyage  in  order  to 
make  urgent  repairs  and  the  freighters  should  perf er  to  dispose  of  the 
merchandise. 

When  the  delay  does  not  exceed  thirty  days,  the  freighters  shall  pay 
the  full  charter  for  the  voyage  out. 

Should  the  delay  exceed  thirty  days,  they  shall  only  pay  the  charter 
in  proportion  to  the  distance  covered  by  the  vessel. 

Abt.  689.  At  the  request  of  the  person  from  whom  the  vessel  is 
chartered  the  charter  party  may  be  rescinded — 

1.  If  the  charterer  at  the  termination  of  the  extra  lay  days  does  not 
remove  the  cargo. 

In  such  case  the  charterer  must  pay  half  the  charter  stipulated 
besides  the  demurrage  for  the  lay  days  and  extra  lay  days  elapsed. 
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2.  If  the  person  from  whom  the  vessel  was  chartered  should  sell  her 
before  the  charterer  has  begun  to  load  her  and  the  purchaser  should 
load  her  for  his  own  account. 

In  such  case  the  vendor  shall  indemnify  the  charterer  for  the  losses 
he  may  suffer. 

If  the  new  owner  of  the  vessel  should  not  load  her  for  his  own 
account  the  charter  party  shall  be  respected,  and  the  vendor  shall 
indemnify  the  purchaser  if  the  former  did  not  inform  him  of  the 
charter  pending  at  the  time  of  making  the  sale. 

Art.  690.  The  charter  party  shall  be  rescinded  and  all  actions  aris- 
ing therefrom  shall  be  extinguished  if,  before  the  vessel  puts  to  sea 
from  the  port  of  departure,  any  of  the  following  cases  should  occur: 

1.  A  declaration  of  war  or  interdiction  of  commerce  with  the 
power  whose  ports  the  vessel  was  going  to  visit. 

2.  A  condition  of  blockade  of  the  port  of  destination  of  said  vessel, 
or  the  breaking  out  of  an  epidemic  after  the  contract  was  executed. 

3.  The  prohibition  to  receive  the  merchandise  of  the  vessel  at  the 
said  port 

4.  An  indefinite  detention,  by  reason  of  an  embargo  of  the  vessel  by 
order  of  the  government  or  for  any  other  reason  independent  of  the 
will  of  the  agent. 

5.  The  impossibility  of  the  vessel  to  navigate,  without  fault  of  the 
captain  or  agent. 

The  unloading  shall  be  made  for  the  account  of  the  charterer. 

Art.  691.  If  the  vessel  can  not  put  to  sea  on  account  of  the  dosing 
of  the  port  of  departure,  or  any  other  temporary  cause,  the  charter 
shall  be  in  force  without  any  of  the  contracting  parties  having  a  right 
to  claim  damages. 

The  allowances  and  wages  of  the  crew  shall  be  considered  as  general 
average. 

During  the  interruption  the  charterer  may,  for  his  own  account, 
unload  and  load  at  the  proper  time  the  merchandise,  paying  demur- 
rage if  the  reloading  should  continue  after  the  reason  for  the  deten- 
tion has  ceased. 

Art.  692.  A  charter  party  shall  be  partially  rescinded,  unless  there 
is  an  agreement  to  the  contrary,  and  the  captain  shall  only  be  entitled 
to  the  charter  for  the  voyage  out,  if,  by  reason  of  a  declaration  of  war, 
closing  of  ports,  or  interdiction  of  commercial  relations  during  the 
voyage,  the  vessel  should  make  the  port  designated  for  such  a  case  in 
the  instructions  of  the  charterer. 

8  5. — Passengers  on  sea  voyages. 

Art.  693.  Should  the  passage  price  not  have  been  agreed  upon,  the 
judge  or  court  shall  summarily  fix  it,  after  a  statement  of  experts. 

Although  the  law  of  civil  procedure  does  not  establish  anything  on  this  par- 
ticular, because,  as  we  have  said,  these  provisions  are  new  ones  in  our  laws,  we 
believe  that  the  provisions  applicable  to  summarily  fix  the  price  of  the  passage 
are  the  articles  which  treat  of  voluntary  jurisdiction  in  commercial  transac- 
tions, among  others,  article  2117,  which  refers  to  the  appointment  of  experts. 

Art.  694.  Should  the  passenger  not  arrive  on  board  at  the  time 
fixed,  or  should  leave  the  vessel  without  permission  from  the  captain, 
when  the  latter  is  ready  to  leave  the  port,  the  captain  may  continue 
the  voyage  and  demand  the  full  passage  price. 
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Abt.  695.  The  right  to  passage,  if  issued  to  a  certain  person,  can 
not  be  transferred  without  the  consent  of  the  captain  or  or  the 
consignee. 

Art.  696.  If  before  beginning  the  voyage  the  passenger  should  die, 
his  heirs  shall  not  be  obliged  to  pay  but  half  of  the  passage  agreed 
upon. 

If  there  should  be  understood  in  the  price  stipulated  the  expenses 
of  board,  the  judge,  or  court,  hearing  experts  if  he  considers  it  neces- 
sary, shall  fix  the  amount  to  be  paid  the  vessel. 

Should  another  passenger  be  received  in  the  place  of  the  deceased, 
nothing  shall  be  paid  by  said  heirs. 

Art.  697.  If  before  beginning  the  voyage  it  should  be  suspended 
through  the  sole  fault  of  the  captain  or  agent,  the  passengers  shall  be 
entitled  to  have  their  passage  refunded  and  to  recover  loss  and  dam- 
ages ;  but  if  the  suspension  was  due  to  an  accidental  cause?  or  to  force 
majeure,  or  to  any  other  cause  independent  of  the  captain  or  agent, 
the  passengers  shall  only  be  entitled  to  the  return  of  the  passage. 

Art.  698.  In  case  a  voyage  already  begun  should  be  interrupted  the 
passengers  shall  be  obliged  only  to  pay  the  passage  in  proportion  to 
the  distance  covered,  and  shall  not  be  entitled  to  recover  loss  and 
damages  if  the  interruption  were  due  to  an  accidental  cause  or  to 
force  majeure,  but  have  a  right  to  indemnity  if  the  interruption 
should  have  been  caused  by  the  captain  exclusively.  If  the  interrup- 
tion should  be  by  reason  of  the  disability  of  the  vessel,  and  the  pas- 
senger should  agree  to  await  her  repair,  he  can  not  be  required  to  pav 
any  increased  price  of  passage,  but  his  support  during  the  delay  shall 
be  for  his  own  account 

In  case  the  departure  of  the  vessel  is  delayed  the  passengers  have  a 
right  to  remain  on  board  and  to  board  for  the  account  of  the  vessel, 
unless  the  delay  is  due  to  an  accidental  cause  or  to  force  majeure.  If 
the  delay  should  exceed  ten  days,  the  passengers  who  request  it  shall 
be  entitled  to  the  return  of  the  passage ;  and  if  it  were  due  exclusively 
to  the  captain  or  agent  they  may  furthermore  demand  indemnity  for 
losses  and  damages. 

A  vessel  which  is  exclusively  destined  to  the  transportation  of  pas- 
sengers must  take  them  directly  to  the  port  or  ports  of  destination, 
no  matter  what  the  number  oi  passengers  may  be,  making  all  the 
stops  indicated  in  her  itinerary. 

Art.  699.  After  the  contract  has  been  rescinded,  before  or  after  the 
commencement  of  the  voyage,  the  captain  shall  have  a  right  to  claim 
payment  for  what  he  may  have  furnished  the  passengers. 

Art.  700.  In  all  that  relates  to  the  preservation  of  order  and  police 
on  board  the  vessel  the  passengers  shall  conform  to  the  provisions  of 
the  captain,  without  any  distinction  whatsoever. 

Art.  701.  The  convenience  or  the  interest  of  the  passengers  shall 
not  obligate  nor  empower  the  captain  to  stand  in  shore  or  enter  places 
which  may  take  the  vessel  out  other  course,  nor  to  remain  in  the  ports 
he  must  or  is  under  the  necessity  of  touching  for  a  period  longer  than 
that  required  for  the  business  of  the  navigation. 

Art.  702.  Should  there  not  be  an  agreement  to  the  contrary,  there 
shall  be  understood  as  included  in  the  price  of  the  passage  the  accom- 
modation of  the  passengers  during  the  voyage;  but  should  said  board 
be  for  the  account  of  the  latter,  the  captain  shall  be  under  the  obliga- 
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tion,  in  case  of  necessity,  to  furnish  them  the  victuals  at  a  reasonable 
price  necessary  for  their  maintenance. 

See  the  provisions  of  article  616  of  this  code. 

Art.  703.  A  passenger  shall  be  looked  upon  as  a  shipper  in  so  far 
as  the  goods  he  carries  on  board  are  concerned,  and  the  captain  shall 
not  be  liable  for  what  said  passenger  may  preserve  under  his  imme- 
diate and  private  custody  unless  the  damage  arises  from  an  act  of  the 
captain  or  of  the  crew. 

Akt.  704.  The  captain,  in  order  to  collect  the  price  of  the  passage 
and  expenses  of  maintenance,  may  retain  the  goods  belonging  to  the 
passenger,  and  in  case  of  the  sale  of  the  same  he  shall  be  given  prefer- 
ence to  the  other  creditors,  a  procedure  identical  to  that  for  the 
collection  of  freights  being  observed. 

Art.  705.  In  case  of  the  death  of  a  passenger  during  the  voyage  the 
captain  is  authorized,  with  regard  to  the  body,  to  take  the  steps  re- 
quired by  the  circumstances,  and  shall  carefully  take  care  of  the 
papers  and  goods  there  may  be  on  board  belonging  to  the  passenger, 
observing  the  provisions  or  case  No.  10  of  article  612  with  regard  to 
members  of  the  crew. 

I  6.— Bills  of  lading* 

Art.  706.  The  captain  and  the  freighter  of  the  vessel  are  obliged  to 
draft  the  bill  of  lading,  in  which  there  shall  be  stated — 

1.  The  name,  registry,  and  tonnage  of  the  vessel. 

2.  The  name  of  the  captain  and  his  domicile. 

3.  The  port  of  loading  and  that  of  unloading. 

4.  The  name  of  the  shipper. 

5.  The  name  of  the  consignee,  if  the  bill  of  lading  is  issued  to  order. 

6.  The  quantity,  quality,  number  of  packages,  and  marks  of  the 
merchandise. 

7.  The  freight  and  the  primage  stipulated. 

The  bill  of  lading  may  be  issued  to  hearer,  to  order,  or  in  the  name 
of  a  specific  person,  and  must  be  signed  within  twenty-four  hours 
after  the  cargo  has  been  received  on  board,  the  freighter  being  al- 
lowed to  request  the  unloading  thereof  at  the  expense  of  the  captain 
should  he  not  sign  it,  and  in  every  case  indemnity  for  the  loss  and 
damage  suffered  thereby. 

Art.  707.  Four  true  copies  of  the  original  bill  of  lading  shall  be 
made,  all  of  which  shall  be  signed  by  the  captain  and  by  the  freighter. 
Of  these  copies  the  freighter  shall  keep  one  and  send  another  to  the 
consignee;  the  captain  shall  take  two,  one  for  himself  and  another  for 
the  agent. 

There  may,  furthermore,  be  made  as  many  copies  of  the  bill  of  lad- 
ing as  may  be  considered  necessary  by  the  persons  interested;  but 
when  it  is  issued  to  order  or  to  the  Dearer  there  shall  be  stated  in  all 
the  copies,  be  they  either  of  the  first  four  or  of  the  subsequent  ones, 
the  destination  of  each  one,  stating  whether  it  is  for  the  agent,  for  the 
captain,  for  the  freighter,  or  for  the  consignee.  If  the  copy  sent  to 
the  latter  should  be  duplicated  there  must  be  stated  in  said  duplicate 

•The  bill  of  lading  is  the  receipt  which  the  captain  gives  the  shipper  or 
freighter,  and  in  which  there  is  stated  the  fact  of  the  shipment  of  the  goods  in 
question  and  the  circumstances  prescribed  by  law.  It  is  a  kind  of  supplement  to 
the  charter  party. 
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this  fact,  and  that  it  is  not  valid  except  in  case  of  the  loss  of  the  first 
one. 

Art.  708.  The  bills  of  lading  issued  to  the  bearer  sent  to  the  con- 
signee shall  be  transferable  through  the  actual  delivery  of  the  instru- 
ment; and  by  virtue  of  an  indorsement,  those  issued  to  order. 

In  either  case,  the  person  to  whom  the  bill  of  lading  is  transferred 
shall  acquire  all  the  rights  and  actions  of  the  assignee  or  indorser  with 
regard  to  the  merchandise  mentioned  in  the  same. 

A  bill  of  lading  includes  the  right  to  an  execution,  and  the  law  of  civil  proce- 
dure for  the  Peninsula  in  its  article  1544,  number  1,  together  with  the  same 
number  of  article  1545 ;  that  for  Cuba  and  Porto  Rico  in  articles  1542  and  1543, 
and  that  for  the  Philippines  in  articles  1526  and  1527,  include  them  among  the 
instruments  by  virtue  of  which  judicial  compulsion  may  be  brought  to  bear, 
treated  of  in  title  16  of  book  2. 

Art.  709.  A  bill  of  lading  drawn  up  in  accordance  with  the  provi- 
sions of  this  title  shall  be  proof  as  between  all  those  interested  in  the 
cargo  and  between  the  latter  and  the  underwriters,  proof  to  the  con- 
trary being  reserved  by  the  latter. 

Art.  710.  Should  the  bills  of  lading  not  agree,  and  there  should  not 
be  observed  any  correction  or  erasure  in  any  of  them,  those  possessed 
by  the  freighter  or  consignee  signed  by  the  captain  shall  be  proof 
against  the  captain  or  agent  in  favor  of  the  consignee  or  freighter; 
and  those  possessed  by  the  captain  or  agent  signed  by  the  freighter 
shall  be  proof  against  the  freighter  or  consignee  in  favor  of  the  cap- 
tain or  agent. 

Abt.  711.  The  legitimate  holder  of  a  bill  of  lading  who  does  not 
present  it  to  the  captain  of  the  vessel  before  her  unloading,  obliging 
the  latter  thereby  to  unload  it  and  place  it  in  deposit,  shall  be  liable 
for  the  cost  of  warehousing  and  other  expenses  arising  therefrom. 

Art.  712.  The  captain  can  not  himself  change  the  destination  of 
merchandise.  In  admitting  this  change  at  the  instance  of  the 
freighter,  he  must  first  take  up  the  bills  of  lading  he  maj  have  issued, 
under  the  penalty  of  being  liable  for  the  cargo  to  the  legitimate  holder 
of  the  same. 

Art.  713.  If  before  delivering  the  cargo  a  new  bill  of  lading  should 
be  demanded  of  the  captain,  it  being  alleged  that  the  previous  ones 
are  not  presented  on  account  of  their  loss  or  for  any  other  sufficient 
cause,  he  shall  be  obliged  to  issue  it,  provided  security  for  the  value 
of  the  cargo  is  given  to  his  satisfaction;  but  without  changing  the 
consignment  and  stating  therein  the  circumstances  prescribed  in  the 
last  paragraph  of  article  707,  when  the  bills  of  lading  referred  to 
therein  are  in  question,  under  the  penalty  otherwise  to  be  liable  for 
said  cargo  if  not  properly  delivered  through  his  fault 

Art.  714.  If  before  the  vessel  puts  to  sea  the  captain  should  die  or 
should  discontinue  in  his  position  through  any  accident,  the  freighter 
shall  have  a  right  to  demand  the  new  captain  to  ratify  the  first  bills 
of  lading,  and  the  latter  must  do  so,  provided  aH  the  copies  previ- 
ously issued  be  presented  or  returned  to  him,  and  it  should  appear 
from  an  examination  of  the  cargo  that  they  are  correct 

The  expenses  arising  from  the  examination  of  the  cargo  shall  be 
defrayed  by  the  agent,  without  prejudice  to  the  right  of  action  of  the 
latter  against  the  first  captain,  if  he  ceased  to  be  such  through  his 
own  fault  Should  said  examination  not  be  made,  it  shall  be  under- 
stood that  the  new  captain  accepts  the  cargo  as  it  appears  from  the 
bills  of  lading  issued. 
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Art.  715.  Bills  of  lading  will  give  rise  to  a  most  summary  action  or 
to  judicial  compulsion,  according  to  the  case,  for  the  delivery  of  the 
cargo  and  the  payment  of  the  freightage  and  proper  expenses. 

With  regard  to  this  point,  see  articles  1544  to  1559  of  the  law  of  civil  pro- 
cedure for  the  Peninsula,  1542  to  1557  of  that  for  Cuba  and  Porto  Rico,  and 
1526  et  seq.  of  that  for  the  Philippines. 

Art.  716.  If  several  persons  should  present  bills  of  lading  issued 
to  the  bearer  or  to  order,  indorsed  in  their  favor,  demanding  the  same 
merchandise,  the  captain  shall  prefer  in  delivering  the  same,  the  per- 
son presenting  the  copy  first  issued,  with  the  exception  of  the  case 
when  the  later  one  was  issued  on  account  of  the  loss  of  the  first  one, 
and  if  they  are  held  by  different  persons. 

In  such  case,  as  well  as  when  second  or  subsequent  copies  issued 
without  this  proof  are  presented,  the  captain  shall  apply  to  the  judge 
or  court,  so  that  he  may  order  the  deposit  of  the  merchandise,  and 
that  through  him  it  may  be  delivered  to  the  proper  person. 

Art.  717.  The  delivery  of  the  bill  of  lading  shall  effect  the  can- 
cellation of  all  the  provisional  receipts  of  prior  date  given  by  the 
captain  or  his  subalterns  for  partial  deliveries  of  the  cargo  which 
mav  have  been  made. 

Art.  718.  After  the  cargo  has  been  delivered,  the  bills  of  lading 
which  the  captain  signed  shall  be  returned  to  him,  or  at  least  the 
copy  by  reason  of  which  the  delivery  is  made,  with  the  receipt  for 
the  merchandise  mentioned  therein. 

Delay  on  the  part  of  the  consignee  shall  make  him  liable  for  the 
damages  which  may  be  caused  the  captain  thereby. 

Section  Second.— Loan*  on  bottomry  and  respondentia. 

Art.  719.  A  loan  on  bottomry  or  respondentia  shall  be  considered 
that  of  which  the  repayment  of  the  sum  loaned  and  the  premium 
stipulated,  under  any  condition  whatsoever,  depends  on  the  safe 
arrival  in  port  of  the  goods  on  which  it  is  made,  or  of  their  value 
in  case  of  accident. 

Art.  720.  Loans  on  bottomry  or  respondentia  may  be  executed — 

1.  By  means  of  a  public  instrument. 

2.  By  means  of  a  bond  signed  by  the  contracting  parties  and  the 
broker  who  took  part  therein. 

3.  By  means  of  a  private  instrument. 

In  whatever  manner  this  contract  is  executed,  it  shall  be  entered  in 
the  certificate  of  the  registry  of  the  vessel  and  shall  be  recorded  in 
the  commercial  registry,  without  which  requisites  the  credits  origi- 
nating from  the  same  shall  not  have,  with  regard  to  other  credits,  the 
preference  which,  according  to  their  nature,  they  should  have,  al- 
though the  obligation  shall  oe  valid  between  the  contracting  parties. 

The  contracts  made  during  a  voyage  shall  be  governed  by  the  pro- 
visions of  articles  583  and  611,  and  shall  be  effective  with  regard  to 
third  persons  from  the  date  of  their  execution,  if  they  should  be 
recorded  in  the  commercial  registry  of  the  port  of  registry  of  the 
vessel  before  eight  days  have  elapsed  from  the  date  of  her  arrival. 
If  said  eight  days  should  elapse  without  the  record  having  been  made 
in  the  commercial  registry,  the  contracts  made  during  the  voyage  of 
a  vessel  shall  not  have  any  effect  with  regard  to  third  persons, 
except  from  the  day  and  date  of  their  entry. 
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In  order  that  the  bonds  of  the  contracts  celebrated  in  accordance 
with  No.  2  may  have  force  of  law,  they  must  conform  to  the  registry 
of  the  broker  who  took  part  therein.  In  those  celebrated  in  accord- 
ance with  No.  3  the  acknowledgment  of  the  signature  must  precede* 

Contracts  which  are  not  reduced  to  writing  shall  not  be  the  basis 
for  a  judicial  action. 

Article  52  of  the  commercial  registry  regulations  and  1429,  No.  6,  of  the  law 
of  civil  procedure  for  the  Peninsula,  1427  of  that  for  Cuba  and  Porto  Rico,  and 
1411  of  that  for  the  Philippines,  are  in  addition  to  and  explain  the  provisions 
of  the  article  we  annotate. 

See  furthermore  with  regard  to  the  provisions  of  the  fourth  and  fifth  para- 
graphs of  this  article,  article  580,  No.  9,  and  731  of  this  code. 

Art.  721.  In  a  bottomry  or  respondentia  bond  there  must  be  stated : 

1.  The  kind,  name,  and  registry  of  the  vessel. 

2.  The  name,  surname,  and  domicile  of  the  captain. ' 

3.  The  name,  surname,  and  domicile  of  the  person  making  and 
those  of  the  person  receiving  the  loan. 

4.  The  amount  of  the  loan  and  the  premium  stipulated. 

5.  The  time  for  repayment 

6.  The  goods  pledged  to  secure  repayment. 

7.  The  voyage  for  which  the  risk  is  taken. 

Art.  722.  The  bonds  may  be  issued  to  order,  in  which  case  they 
shall  be  transferable  by  indorsement,  and  the  assignee  shall  acquire 
all  the  rights  and  run  all  the  risks  corresponding  to  the  indorser. 

Art.  723.  Loans  may  be  made  in  goods  and  in  merchandise,  their 
value  being  fixed  in  order  to  determine  the  amount  of  the  loan. 

Art.  724.  The  loans  may  be  constituted  separately  or  jointly — 

1.  On  the  hull  of  the  vessel. 

2.  On  the  rigging. 

3.  On  the  equipment,  provisions,  and  fuel. 

4.  On  the  engine,  if  the  vessel  is  a  steamer. 

5.  On  the  cargo. 

If  the  loan  is  constituted  on  the  hull  of  the  vessel,  there  shall  be 
understood  as  also  subject  to  the  liability  of  the  loan,  the  rigging, 
equipment  and  other  goods,'  fuel,  steam  engines,  and  the  freight 
earned  during  the  voyage  subject  to  the  loan. 

If  the  loan  is  made  on  the  cargo,  all  that  constitutes  the  same  shall 
be  subject  to  the  repayment ;  ana  if  on  a  particular  object  of  the 
vessel  or  of  the  cargo,  the  object  exclusively  and  specifically  men- 
tioned only  shall  be  liable. 

Art.  725.  No  loans  can  be  made  on  the  salaries  of  the  crew,  nor  on 
the  profits  which  it  is  expected  to  earn. 

Abt.  726.  If  the  lenaer  should  prove  that  he  loaned  a  larger 
amount  than  the  value  of  the  article  liable  for  the  loan,  by  reason  of 
fraudulent  measures  on  the  part  of  the  person  taking  the  loan,  said 
loan  shall  only  be  valid  for  the  amount  at  which  said  object  is 
appraised  by  experts. 

The  surplus  principal  shall  be  returned  with  legal  interest  for  the 
time  of  the  duration  of  the  disbursement. 

Art.  727.  If  the  full  amount  of  the  loan  contracted  to  load  the  ves- 
sel should  not  be  made  use  of  for  said  cargo,  the  surplus  shall  be 
returned  before  clearing. 

The  same  procedure  shall  be  observed  with  regard  to  the  goods 
taken  as  a  loan  if  it  should  not  have  been  possible  to  load  them. 
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Art.  728.  The  loan  which  the  captain  takes  at  the  point  of  resi- 
dence of  the  owners  of  the  vessel  shall  only  affect  that  part  of  the 
latter  which  belongs  to  the  captain,  if  the  other  owners  or  their  agents 
should  not  have  given  their  express  authorization  thereto  or  should 
not  have  taken  part  in  the  transaction. 

If  one  or  more  of  the  owners  should  be  requested  to  furnish  the 
amount  necessary  to  repair  or  provision  the  vessel,  and  should  not  do 
so  within  twentv-four  hours,  the  interest  which  the  parties  in  default 
may  have  in  the  vessel  shall  be  liable  for  the  loan  in  the  proper 
proportion. 

Outside  of  the  residence  of  the  owners  the  captain  may  contract 
loans  in  accordance  with  the  provisions  of  articles  583  and  611. 

Rule  No.  8  of  articles  2161  of  the  law  of  civil  procedure  for  the  Peninsula, 
2122  of  that  for  Cuba  and  Porto  Rico,  and  2082  of  that  for  the  Philippines, 
amplify  the  provisions  contained  in  the  second  paragraph  of  this  article. 

Abt.  729.  Should  the  goods  on  which  money  is  taken  not  be  sub- 
jected to  any  risk,  the  contract  shall  be  considered  an  ordinary  loan, 
the  borrower  being  under  the  obligation  to  return  the  principal  and 
interest  at  the  legal  rate,  if  the  interest  stipulated  should  not  have 
been  lower. 

Akt.  730.  Loans  made  during  the  voyage  shall  have  preference  to 
those  made  before  the  clearing  of  the  vessel,  and  they  shall  be  gradu- 
ated by  the  inverse  order  to  that  of  their  dates. 

The  loans  for  the  last  voyage  shall  have  preference  over  prior  ones. 

Should  several  loans  have  oeen  made  at  a  port  made  under  stress 
and  for  the  same  purpose,  all  of  them  shall  be  paid  pro  rata. 

See  article  720  of  this  code. 

Abt.  731.  The  actions  which  may  be  brought  by  the  lender  shall  be 
extinguished  by  the  absolute  loss  of  the  gooas  on  which  the  loan  was 
made,  if  said  loss  arose  from  an  accident  of  the  sea  at  the  time  and 
during  the  voyage  designated  in  the  contract,  and  should  it  be  proven 
that  the  cargo  was  on  board ;  but  this  shall  not  take  place  if  the  loss 
were  caused  by  reason  of  a  defect  in  the  goods,  or  through  the  fault 
or  malice  of  the  borrower,  or  through  barratry  on  the  part  of  the 
captain,  or  if  it  were  caused  by  damages  suffered  by  the  vessel  by 
reason  of  being  engaged  in  contraband,  or  if  it  arose  through  loading 
the  merchandse  on  a  vessel  other  than  that  desgnated  in  the  contract, 
unless  this  change  should  have  been  made  by  reason  of  force  majeure. 

The  proof  of  the  loss  is  incumbent  upon  the  person  who  received 
the  loan,  as  well  as  the  proof  of  the  existence  in  the  vessel  of  the 
goods  declared  to  the  person  making  the  loan  as  the  object  thereof. 

See  article  798  of  this  code. 

Art.  782.  Lenders  on  bottomry  or  respondentia  shall  suffer  in  pro- 
portion to  their  respective  interests,  the  general  average  which  may 
take  place  in  the  goods  on  which  the  loan  was  made. 

In  particular  averages,  in  the  absence  of  an  express  agreement  be- 
tween the  contracting  parties,  the  lender  on  bottomry  or  respondentia 
shall  also  contribute  in  proportion  to  his  respective  interest,  should 
it  not  belong  to  the  kind  of  risks  excepted  in  the  foregoing  article. 

Art.  738.  Should  it  not  have  been  stated  in  the  contract  for  what 
period  the  lender  runs  the  risk,  he  shall  be  liable  with  regard  to  the 
vessel,  engines,  rigging,  and  equipment  from  the  moment  said  vessel 
puts  to  sea  until  she  drops  anchor  in  the  port  of  destination,  and  with 
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regard  to  the  merchandise,  from  the  time  it  is  loaded  on  the  shore  or 
wharf  of  the  port  of  shipment  until  unloaded  in  the  port  of  con- 
signment. 

Art.  734.  In  case  of  shipwreck  the  amount  liable  for  the  return  of 
the  loan  shall  be  reduced  to  the  proceeds  of  the  goods  saved,  after  the 
costs  of  the  salvage  have  been  deducted. 

If  the  loan  were  on  the  vessel  or  any  of  her  parts,  the  freight  money 
earned  during  the  voyage  for  which  said  loan  was  contracted  shall 
also  be  liable  for  its  payment,  in  so  far  as  possible. 

Art.  735.  If  the  same  vessel  should  be  the  object  of  a  loan  on  bot- 
tomry or  respondentia  and  marine  insurance,  the  value  of  what  may 
be  saved  shall  be  divided,  in  case  of  shipwreck,  between  the  lender 
and  the  underwriter,  in  proportion  to  the  legitimate  interest  of  each 
one,  taking  into  consideration,  for  this  purpose  only,  the  principal 
with  relation  to  the  loan,  and  without  prejudice  to  the  right  of  pref- 
erence of  other  creditors  in  accordance  with  article  580. 

Art.  736.  If  there  should  be  delay  in  the  repayment  of  the  princi- 
pal or  premiums  of  the  loan,  the  former  only  shall  bear  interest 

See  article  317  of  this  code. 

Seotioh  Thibd. — Marine  insurance. 
8  1. — Form  of  contract. 

Art.  737.  In  order  that  a  marine  insurance  contract  be  valid?  it 
must  be  reduced  to  writing  in  a  policy  signed  by  the  contracting 
parties. 

This  policy  shall  be  drafted  and  signed  in  duplicate,  one  copy  being 
kept  by  each  of  the  contracting  parties. 

Art.  738.  The  policy  of  the  insurance  contract  shall  contain,  besides 
the  conditions  unrestrictedly  established  by  the  persons  interested,  the 
following  requisites: 

1.  Date  of  the  contract,  stating  the  time  it  is  consummated. 

2.  Names,  surnames,  and  domiciles  of  the  underwriter  and  of  the 
insured. 

3.  Capacity  in  which  the  insured  acts,  stating  whether  for  himself 
or  for  the  account  of  another. 

In  the  latter  case  the  name,  surname,  and  domicile  of  the  person  in 
whose  name  he  takes  out  the  insurance. 

4.  Name,  port,  flag,  and  registry  of  the  vessel  insured,  or  of  the  ves- 
sel carrying  the  goods  insured. 

5.  Name,  surname,  and  domicile  of  the  captain. 

6.  Port  or  roadstead  where  the  merchandise  insured  has  been  or  is 
to  be  loaded. 

7.  Port  whence  the  vessel  left  or  is  to  leave. 

8.  Ports  or  roadsteads  where  the  vessel  is  to  load,  unload,  or  gtop  for 
any  reason  whatsoever. 

9.  Nature  and  kind  of  the  goods  insured. 

10.  Number  of  bales  or  packages,  of  whatsoever  class,  and  their 
marks,  should  they  have  any. 

11.  Time  of  the  beginning  and  conclusion  of  the  risk. 

12.  Amount  insured. 

13.  Price  agreed  upon  for  the  insurance,  and  place,  time,  and  man- 
ner of  payment  thereof. 

14.  Amount  of  the  premium  corresponding  to  the  voyage  out,  and 
amount  to  the  return  voyage,  if  the  insurance  were  for  the  round  trip. 
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15.  Obligation  of  the  underwriter  to  pay  the  damage  caused  to  the 
goods  insured. 

16.  The  place,  period,  and  manner  in  which  payment  is  to  be  made. 
Abt.  739.  Insurance  contracts  and  policies  authorized  by  consular 

agents  abroad,  if  the  contracting  parties  or  any  of  them  should  be 
Spaniards,  shall  have  the  same  legal  value  as  though  they  were  drafted 
with  the  intervention  of  a  broker. 

Abt.  740.  There  may  be  included  in  the  same  contract  and  policy 
the  insurance  of  the  vessel  and  that  of  the  cargo,  fixing  the  value  of 
either  and  mentioning  the  amount  of  insurance  on  each  object,  with- 
out which  statement  the  insurance  shall  be  null. 

Different  premiums  for  each  article  insured  may  be  fixed  in  the 
policy. 

Several  underwriters  may  sign  the  same  policy. 

Abt.  741.  In  the  insurance  of  merchandise  the  specific  declaration 
of  the  same  may  be  omitted,  as  well  as  of  the  vessel  to  carry  it,  when 
these  details  are  not  known  by  the  insured. 

If  the  vessel  in  such  case  should  suffer  an  accident  on  the  seas,  the 
insured  shall  be  under  the  obligation  to  prove,  besides  the  loss  of  the 
vessel,  her  departure  from  the  port  of  loading,  the  shipment  for  his 
account  of  the  goods  insured,  and  the  value  thereof,  to  demand 
indemnity. 

Abt.  742.  The  insurance  policies  may  be  issued  to  the  order  of  the 
insured,  in  which  case  they  shall  be  negotiable. 

I  2. — Goods  which  can  be  insured  and  their  appraisement. 

Abt.  743.  The  following  can  be  the  subject  of  marine  insurance: 

1.  The  hull  of  a  vessel  in  ballast  or  loaded,  in  a  port  or  on  a  voyage. 

2.  The  rigging. 

3.  The  engine,  should  the  vessel  be  a  steamer. 

4.  All  the  equipment  and  articles  which  constitute  the  fittings. 

5.  Provisions  and  fuel. 

6.  The  amounts  secured  on  bottomry  or  respondentia. 

7.  The  amount  of  the  freights  and  the  probable  profit. 

8.  All  the  commercial  goods  subject  to  the  risk  of  navigation  the 
value  of  which  can  be  specifically  fixed. 

Abt.  744.  All  or  a  part  of  the  goods  mentioned  in  the  foregoing 
article  may  be  insured  jointlv  or  separately,  in  time  of  peace  or  during 
war,  for  a  voyage  or  for  a  definite  time,  for  a  single  voyage  or  for  a 
round  trip,  on  good  or  bad  advices. 

Abt.  745.  If  it  should  be  generally  stated  in  the  policy  that  the 
insurance  is  taken  on  the  vessel,  there  shall  be  understood  therein  the 
engines,  rigging,  equipment,  and  all  that  belongs  to  the  vessel ;  but  her 
cargo  shall  not  be  included  even  though  it  belongs  to  the  shipowner. 

In  a  general  insurance  of  merchandise,  there  shall  not  be  included 
therein  coined  metals,  or  metals  in  ingots,  precious  stones,  nor  muni- 
tions of  war. 

Abt.  746.  The  insurance  of  the  freightage  may  be  taken  by  the 
shipper,  by  the  shipowner,  or  by  the  captain,  but  the  latter  can  not 
insure  the  advance  they  may  have  received  on  account  of  their  freight 
unless  they  have  expressly  stipulated  that,  in  case  the  freight  is  not 
earned  by  reason  of  shipwreck  or  loss  of  the  cargo,  they  shall  return 
the  amount  received. 
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Abt.  747.  In  freight  insurance  the  amount  thereof  must  be  stated, 
whieh  can  not  exceed  the  amount  appearing  in  the  agreement. 

Abt.  748.  The  insurance  of  profits  shall  be  governed  by  the  stipula- 
tions agreed  to  by  the  contracting  parties,  but  there  shall  be  stated  in 
the  policy : 

1.  The  specific  amount  at  which  the  insurer  fixes  the  profit,  after  the 
cargo  has  arrived  safely  and  been  sold  at  the  port  of  destination. 

2.  The  obligation  of  reducing  the  insurance  if,  comparing  the 
amount  obtained  at  the  sale,  after  discounting  the  expenses  and 
freights,  with  the  purchase  price,  it  should  appear  less  than  that  fixed 
in  the  insurance. 

Abt.  749.  The  underwriter  may  have  the  goods  insured  by  him  rein- 
sured by  others,  in  whole  or  in  part,  with  the  same  or  with  a  different 
premium.  The  insured  may  likewise  insure  the  cost  of  the  insurance 
and  the  risk  he  may  run  in  collecting  the  insurance  from  the  first 
underwriter. 

Abt.  750.  If  the  captain  should  take  out  insurance,  or  the  owner 
of  the  goods  insured  should  be  on  the  same  vessel  which  carries  them, 
10  per  cent  shall  always  be  left  to  his  risk  should  there  be  no  agree- 
ment to  the  contrary. 

Abt.  751.  In  the  insurance  of  a  vessel  there  shall  always  be  under- 
stood that  the  insurance  only  covers  four-fifths  of  her  value,  and  that 
the  insured  runs  the  risk  for  the  remaining  fifth,  unless  an  express 
agreement  to  the  contrary  is  included  in  the  policy. 

In  such  case,  and  in  that  of  the  foregoing  article,  there  shall  be  dis- 
counted from  the  insurance  the  amount  of  the  loans  taken  on  bottomry 
or  respondentia. 

Abt.  752.  The  signing  of  the  policy  shall  constitute  a  legal  pre- 
sumption that  the  underwriters  accepted  the  appraisement  made 
therein  of  the  goods  insured  as  correct,  excepting  cases  of  malice  or 
fraud. 

If  the  appraisement  should  appear  to  be  exaggerated,  the  proceed- 
ings shall  be  according  to  the  cases,  viz : 

1.  If  the  exaggeration  should  have  arisen  from  error,  and  not  from 
malice  imputable  to  the  insured,  the  insurance  shall  be  reduced  to  its 
true  value,  fixed  by  the  contracting  parties  by  common  consent,  or 
through  an  expert  opinion.  The  insured  shaft  return  the  excess  of 
the  premium  received,  retaining,  however,  one-half  per  cent  of  said 
excess. 

If  the  exaggeration  should  have  been  fraudulent  on  the  part  of 
the  insured,  and  the  underwriter  proves  it,  the  insurance  shall  oe  null 
for  the  insured,  and  the  underwriter  shall  gain  the  premium  without 
prejudice  to  the  criminal  action  which  he  may  bring. 

Abt.  753.  Reduction  to  the  value  of  the  national  currency,  if  the 
value  were  fixed  in  foreign  money,  shall  be  made  at  the  current  rate  at 
the  place  and  on  the  day  on  which  the  policy  was  signed. 

With  regard  to  the  provisions  of  this  article,  the  supreme  court  declared  in  an 
opinion  of  January  18, 1881 :  That  every  stipulation  made  in  foreign  money  shall 
be  converted  for  payment  into  its  equivalent  in  money  of  the  kingdom  in  accord- 
ance with  the  rate  where  the  contract  is  to  be  consummated,  and  that  although 
a  pound  sterling  is  imaginary  money  in  Spain,  it  is  used  and  generally  admitted 
in  commerce,  and  in  drafts,  there  being  no  difficulty  in  fixing  its  equivalent  in 
pesetas  by  means  of  the  official  exchange  daily  announced  in  the  exchange  and 
in  the  Goceta  de  Madrid. 
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Abt.  764.  If,  at  the  time  of  making  the  contract,  the  value  of  the 
goods  insured  has  not  been  specifically  fixed,  it  shall  be  determined : 

1.  By  the  invoices  of  consignment. 

2.  By  a  statement  of  brokers  or  experts,  who  shall  act,  taking  as  a 
basis  of  their  judgment  the  price  of  the  goods  in  the  port  of  depart- 
ure, adding  thereto  the  expenses  of  shipment,  freight,  and  customs. 

If  the  insurance  is  on  goods  returning  from  a  country  where  com- 
merce is  only  exchange,  the  value  shall  be  fixed  according  to  that  of 
the  goods  exchanged  in  the  port  of  departure,  with  all  the  expenses. 

§  3. — Obligations  of  the  underwriter  and  of  the  insured. 

Akt.  755.  The  underwriters  shall  indemnify  the  loss  and  damage 
which  the  articles  insured  may  suffer  for  any  of  the  following  causes: 

1.  Stranding  or  embayment  of  the  vessel,  with  or  without  breakage. 

2.  Gales. 

3.  Shipwreck. 

4.  Accidental  collision. 

5.  Change  of  course  during  the  voyage  of  the  vessel. 

6.  Jettison. 

7.  Fire  or  explosion,  if  it  occurs  in  merchandise,  whether*  on  board 
or  on  land,  provided  it  has  been  removed  by  order  of  a  competent  au- 
thority to  repair  the  vessel  or  to  benefit  the  cargo,  or  fire  by  reason  of 
spontaneous  combustion  in  the  ooal  bunkers  of  the  vessel. 

8.  Capture. 

9.  Spoliation. 

10.  Declaration  of  war. 

11.  Embargo  by  order  of  the  Government. 

12.  Retention  by  order  of  a  foreign  power. 
18.  Reprisals. 

14.  Any  other  accidents  of  the  sea  or  risks. 

The  contracting  parties  may  stipulate  the  exceptions  they  may  deem 
proper,  mentioning  them  in  the  policy,  without  which  requisite  they 
shall  have  no  effect. 

Articles  789,  791,  840,  809,  number  8,  768,  and  806,  et  seq.,  of  this  code  are  con- 
nected with  the  provisions  of  this  article. 

Akt.  756.  The  underwriters  shall  not  be  liable  for  the  loss  and  dam- 
age suffered  by  roods  insured  by  reason  of  any  of  the  following 
causes,  even  though  they  have  not  been  excluded  in  the  policy : 

1.  Voluntary  change  in  the  voyage  or  in  the  vessel,  without  the 
express  consent  of  the  underwriters. 

2.  Voluntary  separation  from  a  convoy^  when  it  was  stipulated  that 
she  would  travel  with  one. 

3.  Extension  of  the  voyage  to  a  port  farther  off  than  that  desig- 
nated in  the  insurance. 

4.  Arbitrary  provisions  and  contrary  to  the  charter  party  or  to  the 
bill  of  lading,  adopted  by  order  of  the  shipowner,  freighters,  or  char- 
terers. 

5.  Barratry  on  the  part  of  the  master,  unless  it  is  the  object  of 
insurance. 

6.  Waste,  leakage,  and  expenses  arising  from  the  nature  of  the 
goods  insured. 

7.  Absence  of  the  instruments  prescribed  in  this  code,  in  the  marine 
ordinances  and  regulations,  or  those  of  navigation,  or  omissions  of 
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any  other  class  whatsoever  on  the  part  of  the  captain,  in  contraven- 
tion to  administrative  provisions,  unless  the  barratry  of  the  master 
should  have  been  taken  for  the  account  of  the  underwriter. 

In  any  of  these  cases  the  underwriters  shall  collect  the  premium, 
provided  they  began  to  run  the  risk. 

The  supreme  court,  in  an  opinion  of  November  15,  1&TO,  established :  That 
there  is  not  in  the  code  of  commerce  nor  in  the  common  law  any  provision 
which  restrains  the  owner  of  an  insured  vessel  from  the  privilege  of  conveying 
the  same  or  from  removing  the  captain  during  the  period  of  the  insurance 
without  the  knowledge  or  consent  of  the  underwriter,  nor  shall  there  be  con- 
sidered as  arbitrary  provisions  and  contrary  to  the  charter  party  the  resolu- 
tions adopted  by  the  agent  with  regard  to  the  captain,  officers*  and  crew 
granted  them  in  articles  264  et  seq.  of  the  old  code* 

Art.  757.  In  the  insurance  of  cargo  taken  for  a  round  trip,  if  the 
insured  should  not  find  any  freight  for  the  return  voyage  or  should 
only  be  able  to  get  less  than  two-thirds,  the  return  premium  shall  be 
reduced  in  proportion  to  the  cargo  brought,  the  underwriter  being 
furthermore  granted  one-half  per  cent  for  the  part  he  does  not  carry. 

However,  no  reduction  shall  be  allowed  if  the  cargo  was  lost  on 
the  voyage  out,  unless  there  is  a  special  agreement  modifying  the  pro- 
visions of  this  article. 

Art.  758.  If  the  cargo  should  have  been  insured  by  several  under- 
writers for  different  amounts,  but  without  specifically  mentioning  the 
objects  of  the  insurance,  indemnification  shall  be  paid,  in  case  of  loss 
or  damage,  by  all  the  underwriters  in  proportion  to  the  amount  in- 
sured by  each  one. 

Art.  759.  If  different  vessels  should  be  designated  to  carry  the 
goods  insured,  but  without  stating  the  amount  to  be  shipped  on  each 
vessel,  the  insured  may  distribute  the  cargo  as  may  be  most  conven- 
ient for  him,  or  ship  it  on  one  vessel  only,  the  liability  of  the  under- 
writer not  being  annulled  thereby.  But  if  express  mention  should 
have  been  made  of  the  amount  insured  on  each  vessel,  and  the  cargo 
should  be  put  on  board  in  different  amounts  to  those  fixed  for  each 
one,  the  underwriter  shall  not  have  any  further  liability  than  that  he 
may  have  contracted  for  each  vessel.  However,  he  shall  charge  one- 
half  per  cent  of  the  excess  over  the  amount  stipulated  which  may  have 
been  loaded  thereon. 

If  a  vessel  should  be  left  without  any  cargo,  the  insurance  with 
regard  to  the  same  shall  be  understood  as-annulled  by  means  of  the 
aforementioned  payment  of  one-half  per  cent  on  the  excess  shipped 
by  the  other  ones. 

Art.  760.  If  by  reason  of  the  disability  of  the  vessel  before  leaving 
the  port,  the  cargo  should  be  transferred  to  another  one,  the  under- 
writers shall  be  allowed  to  choose  between  continuing  or  annulling 
the  contract  and  paying  the  averages  which  may  have  occurred ;  but 
if  the  disability  should  take  place  after  the  beginning  of  the  voyage, 
the  underwriters  shall  run  the  risk,  even  though  the  vessel  should 
have  a  different  tonnage  and  flag  than  that  designated  in  the  policy. 

Abt.  761.  If  the  tinte  during  which  the  risks  are  to  run  iot  the 
account  of  the  underwriter  is  not  fixed  in  the  policy,  the  provisions 
of  article  733  with  regard  to  loans  on  bottomry  and  respondentia 
shall  be  observed. 

'  Aht.  762.  In  insurance  for  a  fixed  period,  the  liability  of  the  under- 
writer shall  cease  at  the  time  the  period  fixed  expires. 
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Art.  768.  If  for  the  convenience  of  the  insured,  the  merchandise 
should  be  unloaded  at  a  port  closer  than  that  designated  as  the  des- 
tination of  the  voyage,  the  underwriter  shall  collect  the  premium 
stipulated  without  any  reduction. 

Art.  764.  There  shall  be  understood  as  included  in  the  insurance, 
if  not  expressly  excluded  in  the  policy,  the  stopping  places  which  it  is 
required  to  make  for  the  preservation  of  the  vessel  or  of  her  cargo. 

Akt.  765.  The  insured  shall  communicate  to  the  underwriter  by 
the  first  mail  following  that  by  which  he  receives  them,  and  by  tele- 
graph, should  there  be  one,  the  notices  referring  to  the  course  of  the 
navigation  of  the  vessel  insured,  and  the  damages  or  losses  suffered 
by  the  goods  insured,  and  shall  answer  for  the  loss  and  damages 
which  may  arise  through  his  omission. 

See  the  provisions  of  article  795  of  this  code. 

Art.  766.  If  merchandise  insured  for  the  account  of  the  captain 
who  commands  the  vessel  on  which  it  was  loaded  should  be  lost,  the 
former  must  prove  its  purchase  to  the  underwriters  by  means  of  the 
invoices  of  the  vendors ;  and  the  shipment  and  transportation  on  the 
vessel,  by  means  of  a  certificate  of  the  Spanish  consul,  or  competent 
authority,  where  there  is  one,  of  the  port  where  it  was  loaded,  and 
by  means  of  the  other  documents  of  entry  and  clearance  of  the  cus- 
toms-houses. 

The  insured  who  carry  their  own  merchandise  shall  have  the  same 
obligations,  unless  there  is  an  agreement  to  the  contrary. 

ASt.  767.  If  an  increase  in  the  premium  in  case  of  war  should  have 
been  stipulated,  and  said  increase  should  not  have  been  fixed,  the  lat- 
ter shall  be  determined  in  the  absence  of  agreement  between  the 
parties  interested,  by  experts  appointed  in  the  manner  established  in 
the  law  of  civil  procedure,  taking  the  circumstances  of  the  insurance 
and  the  risks  run  into  consideration. 

With  regard  to  the  appointment  of  experts  In  Insurance  contracts,  see  articles 
2178  and  2179  of  the  law  of  civil  procedure  for  the  Peninsula,  2136  and  2137  of 
that  for  Cuba  and  Puerto  Rico,  and  2006  and  2097  of  that  for  the  Philippines. 

Art,  768.  The  gratuitous  restitution  of  the  vessel  or  of  the  cargo 
to  the  captain  by  the  capturers  shall  redound  to  the  benefit  of  the 
respective  owners  without  the  obligation  on  the  part  of  the  under- 
writers to  pay  the  amounts  they  insured. 

Art.  769.  All  claims  arising  from  insurance  contracts  must  be 
accompanied  with  the  documents  proving — 

1.  The  voyage  of  the  vessel,  with  the  oath  of  the  captain  or  a  cer- 
tified copy  of  the  log  book. 

2.  The  shipment  ox  the  goods  insured,  with  the  invoice  and  docu- 
ments of  discharge  of  the  custom-house. 

3.  The  insurance  contract,  with  the  policy. 

4.  The  loss  of  the  goods  insured,  with  the  documents  of  number 
1,  and  a  statement  of  the  crew,  if  necessary. 

The  discount  of  the  goods  insured  shall  furthermore  be  fixed  after 
an  examination  by  experts. 

The  underwriters  may  contradict  the  claim  and  they  shall  be  per- 
mitted to  adduce  proof  in  court. 

With  regard  to  the  provisions  contained  in  the  last  paragraph  bnt  one  of  this 
article,  the  supreme  court  established,  in  an  opinion  of  July  7,  1882 :  That  an 
insurance  company  against  which  a  claim  has  been  brought  can  not  be  adjudged 
to  pay  the  amount  claimed  if  the  proper  appraisal  of  experts  did  not  previously 
take  place. 
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Art.  770.  After  the  said  documents  have  been  presented,  the  under- 
•writer  shall;  if  he  finds  them  correct  and  the  loss  proven,  pay  the 
insured  the  indemnity  within  the  period  stipulated  in  the  policy,  and 
in  the  absence  of  any  fixed  period,  within  ten  days  after  the  claim. 

But  if  the  underwriter  should  deny  the  claim  and  judicially  contest 
it,  he  may  deposit  the  amount  appearing  from  the  proofs,  or  deliver 
it  to  the  insured  on  giving  sufficient  security,  either  being  decided  by 
the  judge  or  court  according  to  the  cases. 

Ajct.  771.  If  the  vessel  insured  should  suffer  damage  by  reason  of 
an  accident  at  sea,  the  underwriter  shall  pay  only  two-thirds  of  the 
expenses  of  repairing,  should  they  be  made  or  not.  In  the  first  case 
the  amount  of  the  expenses  shall  be  proven  by  the  means  recognized 
in  law,  and  in  the  second  case  it  shall  be  appraised  by  experts. 

Only  the  agent  or  captain  authorized  therefor  may  decide  not  to 
repair  the  vessel. 

See  article  751  of  this  code. 

Art.  772.  If  by  reason  of  the  repair  the  value  of  the  vessel  should 
be  increased  by  more  than  one-third  of  that  fixed  in  the  insurance,  the 
underwriter  shall  pay  two-thirds  of  the  cost  of  repair,  discounting  the 
greatest  value  which  the  latter  may  have  given  the  vessel. 

But  if  the  insured  should  prove  that  the  greater  value  of  the  vessel 
does  not  arise  from  the  repairs,  but  because  the  vessel  is  a  new  one 
and  the  damage  occurred  on  the  first  voyage,  or  that  the  engines  or 
rigging  and  equipment  were  broken,  the  deduction  of  the  increase  in 
value  shall  not  be  made,  and  the  underwriter  shall  pay  the  two-thirds 
of  the  costs  of  repair,  in  accordance  with  rule  6  of  article  854. 

Art.  773.  If  the  costs  of  the  repairs  should  exceed  three- fourths  of 
the  value  of  the  vessel,  it  shall  be  understood  that  she  is  disabled  to 
navigate,  and  her  abandonment  shall  be  proper ;  and  should  this  decla- 
ration not  be  made  the  underwriters  shall  pay  the  amount  of  the  in- 
surance, after  deducting  the  value  of  the  vessel  damaged  or  of  her 
remains. 

Art.  774.  When  indemnity  arising  from  general  averages  is  in  ques- 
tion at  the  termination  of  the  adjustment,  liquidation,  and  payment  of 
the  same,  the  insured  shall  turn  over  to  the  underwriter  all  the  ac- 
counts and  documents  proving  the  same  produced  to  claim  the  in- 
demnity of  the  amounts  which  may  have  been  due  him.  The  under- 
writer shall  examine  the  liquidation  in  his  turn,  and  should  he 
find  it  in  accordance  with  the  conditions  of  the  policy,  he  shall  be 
obliged  to  pay  the  insured  the  proper  amount  within  the  period 
stipulated  or,  in  the  absence  thereof,  within  the  period  of  eight  days. 

The  sum  due  shall  earn  interest  from  this  date. 

If  the  underwriter  should  not  find  the  liquidation  in  accordance 
with  the  stipulation  of  the  policy,  he  may  bring  an  action  before  the 
judge  or  court  of  competent  jurisdiction  within  the  said  period  of 
eight  days,  depositing  the  amount  claimed. 

Art.  775.  In  no  case  can  a  claim  be  brought  aga'inst  the  underwriter 
for  a  sum  higher  than  the  total  amount  of  insurance,  even  though  the 
vessel  saved,  after  an  arrival  under  stress  for  the  repair  of  damages 
should  be  lost,  or  that  the  amount  to  be  paid  by  reason  of  general 
average  amounts  to  more  than  the  insurance,  or  that  the  cost  of  differ- 
ent averages  and  repairs  on  one  voyage  or  within  the  period  of  the 
insurance,  exceeds  the  amount  insured. 
75270— H.  Doc.  1484,  80-2,  pt  2 31 
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Art.  776.  In  cases  of  particular  average  to  the  merchandise  insured, 
the  following  rules  shall  be  observed : 

1.  All  that  which  may  have  disappeared  by  reason  of  theft,  loss,  sale 
on  the  voyage,  deterioration,  or  by  reason  of  any  of  the  marine  acci- 
dents included  in  the  insurance  contract,  shall  be  proven  in  accordance 
with  the  value  of  the  invoice,  or  in  the  absence  thereof,  by  the  value 
given  the  same  in  the  insurance,  and  the  underwriters  shall  pay  the 
amount  thereof. 

2.  If  the  vessel  having  safely  arrived  in  port,  the  merchandise 
should  be  damaged  totally  or  in  part,  the  experts  shall  state  the  value 
it  would  have  had  if  it  had  arrived  in  good  condition,  and  the  value 
thereof  in  its  damaged  condition. 

The  difference  between  both  net  amounts,  after  deducting  further- 
more the  customs  duties,  freights,  and  other  similar  expenses,  shall 
constitute  the  value  or  amount  of  the  average,  adding  thereto  the  ex- 
penses for  the  experts  and  others,  should  there  be  any. 

If  the  average  should  have  involved  the  entire  cargo  insured  the 
underwriter  shall  pay  the  loss  resulting;  but  if  it  only  involves  part, 
the  insured  shall  be  paid  in  the  proper  proportion. 

If  the  probable  profit  of  the  freighter  should  have  been  the  object  of 
a  special  insurance  it  shall  be  liquidated  separately. 

Art.  777.  After  the  particular  average  ot  the  vessel  has  been  fixed 
by  experts;  the  underwriter  shall  justify  his  right  in  accordance  with 
the  provisions  at  the  end  of  number  9  of  article  580,  and  the  insured 
shall  pay  in  accordance  with  the  provisions  contained  in  articles  858 
and  859. 

Art.  778.  The  underwriter  can  not  oblige  the  insured  to  sell  the 
object  of  the  insurance  in  order  to  fix  its  value. 

Art.  779.  If  the  appraisement  of  the  goods  insured  should  be  made 
in  a  foreign  country,  the  laws,  usages,  and  customs  of  the  place  where 
it  is  to  be  made  shall  be  observed,  without  prejudice  to  submitting  to 
the  provisions  of  this  code  for  the  proof  of  the  facts. 

Art.  780.  After  the  amount  underwritten  has  been  paid  by  .the 
insurer  he  shall  be  subrogated  in  the  place  of  the  insured  to  all  the 
rights  and  actions  which  may  be  brought  against  the  persons  who  may 
have  caused  the  loss  of  the  goods  insured  through  their  malice  or 
fault 

9  4. — Cases  in  which  insurance  contracts  are  annulled,  rescinded,  or  modified. 

Art.  781.  An  insurance  contract  involving  the  following  shall  be 
void: 

1.  A  vessel  or  merchandise  subject  to  a  previous  loan  on  bottomry 
or  respondentia  for  their  full  value. 

If  the  loan  on  bottomry  or  respondentia  should  be  for  the  full 
value  of  the  veasel  or  merchandise,  the  insurance  with  regard  to  the 
part  over  and  above  the  amount  of  the  loan  may  be  allowed  to  con- 
tinue in  force. 

2.  The  lives  of  the  crew  and  passengers. 

3.  The  pay  of  the  crew. 

4.  Gooas  of  illicit  commerce  in  the  country  of  the  flag  of  the  vessel. 

5.  Vessels  customarily  dedicated  to  contraband,  the  damage  or  loss 
arising  therefrom,  in  which  case  the  underwriter  shall  be  paid  one- 
half  per  cent  of  the  amount  insured. 


Digitized  by  VjOOQIC 


CODE  OF  COMMERCE.  1105 

6.  A  vessel  which,  without  the  occurrence  of  any  force  majeure  pre- 
venting it,  does  not  put  to  sea  within  six  months  following  the  aate 
of  the  policy,  in  which  case,  besides  the  annulment,  a  payment  of 
one-half  per  cent  to  the  underwriter  of  the  sum  insured  shall  be 
proper. 

7.  A  vessel  which  does  not  undertake  the  voyage  contracted  for,  or 
goes  to  a  different  port  from  that  stipulated,  in  which  case  the  pay- 
ment to  the  underwriter  of  one-half  per  cent  of  the  amount  insured 
shall  be  proper. 

8.  Articles  in  the  appraisment  of  which  intentional  fraud  was 
committed. 

Art.  782.  If  different  insurance  contracts  have  been  made  with 
regard  to  the  same  article  without  fraud,  the  first  one  only  shall  be 
valid,  provided  it  covers  the  full  value  thereof. 

The  underwriters  of  a  subsequent  date  shall  be  exempted  from  all 
liability  and  shall  receive  one-half  per  cent  of  the  amount  insured. 

If  the  first  contract  should  not  cover  the  full  value  of  the  article 
insured,  the  liability  for  the  excess  shall  be  incurred  by  the  subsequent 
underwriters  in  order  of  dates. 

Art.  783.  The  insured  shall  not  be  exempted  from  paying  the  full 
premium  to  the  different  underwriters  if  ne  should  not  inform  the 
subsequent  ones  of  the  rescission  of  their  contracts  before  the  article 
insured  has  arrived  at  the  port  of  destination. 

Art.  784.  An  insurance  taken  out  after  the  loss,  average  or  safe 
arrival  of  the  insured  article  at  the  port  of  destination,  shall  be  void 
whenever  it  can  be  reasonably  presumed  that  one  or  the  other  had 
arrived  to  the  knowledge  of  any  of  the  contracting  parties. 

This  presumption  shall  exist  when  the  notice  has  oeen  published  in 
a  place  and  the  time  necessary  to  communicate  it  by  mail  or  by  tele- 
graph to  the  place  where  the  insurance  was  underwritten  has  elapsed, 
witnout  prejudice  to  the  other  proofs  which  may  be  brought  by  the 
parties. 

Art.  785.  An  insurance  contract  on  good  or  bad  advices  shall  not 
be  annulled  unless  the  knowledge  of  the  occurrence  expected  or  feared 
by  any  of  the  contracting  parties  at  the  time  of  making  the  contract 
is  proven. 

In  case  of  proving  the  same  the  defrauder  shall  pay  the  under- 
writer one-fifth  of  the  amount  insured,  without  prejudice  to  the 
criminal  liability  which  may  be  proper. 

Art.  786.  If  the  person  taking  the  insurance,  with  the  knowledge 
of  the  total  or  partial  loss  of  the  goods  insured,  should  be  acting  for 
the  account  of  another,  he  shall  be  personally  liable  for  the  act  as  if  he 
had  acted  for  his  own  account,  and  if,  on  the  contrary,  the  agent 
should  be  innocent  of  the  fraud  committed  by  the  owner  insured,  all 
the  liabilities  shall  be  incurred  by  the  latter,  who  shall  always  be 
obliged  to  pay  the  underwriters  the  premium  agreed  upon. 

Similar  provisions  shall  govern  with  regard  to  the  insurer  when  he 
underwrites  the  insurance  through  an  agent  and  has  knowledge  of  the 
saving  of  the  articles  insured. 

Art.  787.  If  the  risk  of  the  goods  insured  is  pending  and  the  under- 
writer or  the  insured  are  declared  in  bankruptcy,  either  shall  be 
entitled  to  demand  security,  the  latter  to  cover  the  liability  of  the 
risk  and  the  former  to  obtain  the  payment  of  the  premium ;  and  if  the 
receivers  should  refuse  to  give  said  security  within  three  days  fol- 
lowing the  demand  the  contract  shall  be  rescinded. 
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Should  an  accident  occur  within  said  three  days  without  the  security 
having  been  given,  there  shall  be  no  right  to  the  indemnity  nor  to  the 
premium  of  the  insurance* 

Art.  788.  If  an  insurance  has  been  underwritten  fraudulently  by 
several  underwriters,  and  one  or  more  of  the  same  acted  in  good  faith, 
the  latter  shall  be  entitled  to  receive  the  full  premium  of  their  insur- 
ance of  those  who  may  have  acted  in  bad  faith,  the  insured  being 
exempted  from  all  liability. 

Similar  procedure  shall  be  observed  with  regard  to  the  insured  with 
the  underwriters,  when  any  of  the  former  should  be  guilty  of  the 
fraudulent  insurance. 

9  5. — Abandonment  of  goods  insured. 

Art.  789.  The  insured  may  abandon  for  the  account  of  the  under- 
writer the  goods  insured,  demanding  of  the  underwriter  the  amount 
stipulated  in  the  policy : 

1.  In  case  of  shipwreck. 

2.  In  case  of  disability  of  the  vessel  to  navigate,  by  reason  of 
stranding,  breakdown,  or  any  other  accident  of  the  sea. 

3.  In  case  of  capture,  emoargo,  or  detention  by  order  of  the  na- 
tional or  a  foreign  government. 

4.  In  case  of  the  total  loss  of  the  goods  insured,  by  such  being 
understood  an  accident  reducing  the  value  insured  by  three-quarters. 

Other  damages  shall  be  considered  averages  and  shall  be  suffered 
by  the  proper  persons,  according  to  the  conditions  of  the  insurance 
and  the  provisions  of  this  code. 

An  abandonment  shall  not  be  proper  in  either  of  the  first  two  cases 
when  a  shipwrecked,  stranded,  or  disabled  vessel  was  floated  and 
repaired  to  continue  the  voyage  to  the  port  of  destination,  unless  the 
cost  of  the  repair  exceeds  three-quarters  of  the  value  for  which  said 
vessel  was  insured. 

Art.  790.  If  the  vessel  should  be  repaired,  the  underwriters  shall 
be  liable  only  for  the  expenses  arising  from  the  grounding  or  other 
damage  the  vessel  may  have  suffered. 

Art.  791.  In  cases  of  shipwreck  and  capture  the  insured  shall  be 
obliged  to  personally  take  the  steps  advisable  under  the  circumstances, 
in  order  to  save  or  recover  the  goods  lost,  without  prejudice  to  the 
abandonment  he  may  make  at  the  proper  time;  and  the  underwriter 
shall  be  obliged  to  reimburse  him  for  the  legitimate  expenses  caused 
by  the  saving,  to  the  value  of  the  goods  saved,  which  may  be  attached 
for  nonpayment  of  said  expenses. 

Art.  792.  If  the  vessel  should  be  totally  disabled  to  navigate  the 
insured  shall  be  obliged  to  inform  the  underwriter  thereof,  oy  tele- 
graph if  possible,  and  otherwise,  by  the  first  mail  following  the  re- 
ceipt of  the  news.  The  persons  interested  in  the  cargo  who  may  be 
present,  or  in  their  absence  the  captain,  shall  adopt  all  the  measures 
possible  to  take  the  cargo  to  the^  port  of  destination  in  accordance 
with  the  provisions  of  this  code,  in  which  case  all  the  risks  and  cost 
of  unloading,  storage,  reshipment  or  transfer,  excess  of  freight,  and 
all  other  expenses,  until  the  goods  insured  are  unloaded  at  the  point 
designated  in  the  policy,  shall  be  for  the  account  of  the  underwriter. 

Art.  793.  Without  prejudice  to  the  provisions  of  the  foregoing 
article,  the  underwriter  shall  be  allowed  a  period  of  six  months  in 
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which  to  transport  the  merchandise  to  its  destination,  if  the  disability 
should  have  occurred  in  the  seas  around  Europe  from  the  Straits  of 
Sound  to  the  Bosphorus,  and  one  year  if  it  occurred  at  a  more  distant 
point.  Said  period  shall  begin  to  be  counted  from  the  day  the  insured 
informed  him  of  the  accident.0 

Akt.  793.  (Philippines.)  Without  prejudice  to  the  provisions  of 
the  foregoing  article,  the  underwriter  shall  be  allowed  a  period  of  six 
months  in  wnich  to  transport  the  merchandise  to  its  destination,  if  the 
disability  should  have  occurred  in  the  seas  around  the  Philippines 
from  the  ports  of  China,  in  the  sea  of  the  same  name,  to  those  of  the 
Yellow  Sea  and  Straits  of  Sunda  and  Malacca,  and  one  year  if  it  oc- 
curred at  a  more  distant  point.  Said  period  shall  begin  to  be  counted 
from  the  day  the  insured  informed  him  of  the  accident. 

Art.  794.  If,  notwithstanding  the  efforts  made  by  the  persons  inter- 
ested in  the  cargo,  by  the  captain  and  by  the  underwriters,  to  trans- 
port the  merchandise  to  the  port  of  its  destination,  in  accordance  with 
the  provisions  of  the  foregoing  articles,  no  vessel  should  be  found  on 
which  to  transport  it,  the  owner  and  insured  may  abandon  the  same. 

Art.  795.  In  case  of  the  interruption  of  the  voyage  by  reason  of 
embargo  or  forced  detention  of  the  vessel,  the  insured  shall  be  obliged 
to  inform  the  underwriters'  thereof  as  soon  as  he  receives  notice  of  the 
same,  and  he  can  not  abandon  it  until  the  periods  fixed  in  article  793 
have  elapsed. 

He  shall  furthermore  be  obliged  to  assist  the  underwriters,  in  so  far 
as  may  be  in  his  power,  to  obtain  the  raising  of  the  embargo,  and 
must  personally  take  all  the  steps  necessary  for  the  purpose,  if  the 
underwriters,  being  in  a  remote  country,  can  not  act  in  concurrence 
with  him. 

Art.  796.  There  shall  be  understood  as  abandoned  with  the  vessel 
the  freight  of  the  merchandise  which  may  be  saved,  even  though  paid 
in  advance,  it  being  considered  as  belonging  to  the  underwriters, 
reserving  the  rights  of  other  creditors  in  accordance  with  the  provi- 
sions of  article  580. 

Art.  797.  The  notice  shall  be  understood  as  received  for  the  limita- 
tion of  the  periods  fixed  in  article  793,  from  the  time  it  is  made  public, 
either  through  the  newspapers,  or  as  a  confirmed  rumor  among  the 
merchants  of  the  residence  of  the  insured,  or  when  it  can  be  proven 
that  the  latter  received  notice  of  the  accident  from  the  captain,  con- 
signee, or  any  correspondent  by  mail  or  telegraph. 

Art.  798.  The  insured  shall  also  have  a  right  to  make  the  abandon- 
ment after  one  year  has  elapsed  in  ordinary  voyages,  and  two  in  long 
ones,  without  receiving  news  of  the  vessel. 

In  such  case  he  may  demand  of  the  underwriter  the  indemnity  for 
the  value  of  the  amount  insured  without  being  obliged  to  prove  the 
loss ;  but  he  must  prove  the  absence  of  news  by  means  of  a  certificate 
of  a  consul  or  marine  authority  of  the  port  of  departure,  and  another 
from  the  consuls  or  marine  authorities  of  the  ports  of  destination  of 
the  vessel  and  of  her  registry,  stating  that  said  vessel  has  not  arrived 
at  said  ports  during  the  period  fixed. 

In  order  to  make  use  of  this  action,  the  period  stated  in  article  804 
shall  be  allowed,  short  voyages  being  considered  those  made  to  the 

•No  amendment  whatsoever  has  been  made  in  the  adaptation  of  this  article 
to  Cuba  and  Porto  Rico,  although  it  should  have  been  made  in  the  same  manner 
a*  for  the  Philippines. 
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coasts  of  Europe,  and  to  those  of  Asia  and  Africa  via  the  Mediterra- 
nean ;  and  with  regard  to  America  those  undertaken  to  ports  situated 
between  the  river  of  La  Plata  and  St.  Lawrence,  and  to  the  islands 
situated  between  the  coasts  of  Spain  and  the  points  designated  in  this 
article. 

Art.  798.  (Cuba  and  Porto  Rico.)  The  insured  shall  also  have 
the  right  to  make  the  abandonment  after  one  year  has  elapsed  in 
ordinary  voyages  and  two  in  long  ones  without  receiving  news  of  the 


In  such  case  he  may  demand  of  the  underwriter  the  indemnity  for 
the  value  of  the  amount  insured  without  being  obliged  to  prove  the 
loss ;  but  he  must  prove  the  absence  of  news  by  means  of  a  certificate 
of  a  consul  or  marine  authority  of  the  port  of  departure,  and  another 
from  the  consuls  or  marine  authorities  of  the  ports  of  destination  of 
the  vessel,  and  of  her  registry,  stating  that  said  vessel  has  not  arrived 
at  said  ports  during  the  period  fixed. 

In  order  to  make  use  of  this  action,  the  period  stated  in  article  804 
shall  be  allowed,  short  voyages  being  considered  those  made  to  the 
coasts  of  the  waters' of  the  Antilles,  Gulf  of^  Mexico,  Yucatan,  Guate- 
mala, Honduras,  Nicaragua,  and  Costa  Rica  in  its  eastern  portion, 
the  United  States,  Mexico,  Brazil,  and  other  points  of  the  eastern 
coast  of  America,  without  going  around  Gape  Horn;  and  with  regard 
to  Europe  and  Africa,  those  which  may  be  undertaken  to  points 
situated  on  the  coasts  of  Spain,  Portugal,  France,  Italy,  Austria, 
England,  the  Netherlands,  Germany,  Denmark,  Sweden  and  Norway, 
Russia,  or  in  points  in  the  Mediterranean  and  western  coast  of  Africa, 
and  the  islands  lying  between  the  coasts  of  eastern  America  and  the 
points  designated  in  this  article. 

Art.  799.  If  the  insurance  should  have  been  taken  for  a  limited 
period,  a  legal  presumption  that  the  loss  took  place  within  the  period 
agreed  upon  shall  exist,  unless  proof  is  adduced  by  the  underwriter  to 
the  effect  that  the  loss  took  place  after  his  liability  had  terminated. 

Art.  800.  The  insured,  at  the  time  of  making  the  abandonment, 
must  declare  all  the  insurances  taken  out  on  the  goods  abandoned,  as 
well  as  of  the  loans  on  respondentia  made  on  the  same,  and  until  this 
declaration  has  been  made  the  period  within  which  he  is  to  be  reim- 
bursed for  the  value  of  the  goods  shall  not  begin  to  be  counted. 

Should  he  commit  fraud  in  this  declaration,  he  shall  lose  all  the 
rights  he  may  have  to  the  insurance,  and  shall  be  liable  for  the  loans 
he  may  have  secured  on  the  goods  insured,  notwithstanding  their  loss. 

Art.  801.  In  case  of  the  capture  of  the  vessel,  and  should  the  in- 
sured not  have  time  to  act  in  concurrence  with  the  underwriter,  nor 
to  await  instructions  from  him,  he  in  person,  or  the  captain,  in  his 
absence,  may  redeem  the  goods  insured,  informing  the  underwriter  at 
the  first  opportunity. 

The  latter  may  or  may  not  accept  the  agreement  made  by  the  in- 
sured or  by  the  captain,  communicating  his  decision  within  the 
twenty- four  hours  following  the  notification  of  the  agreement. 

Should  he  accept  it,  he  shall  immediately  deliver  the  amount  agreed 
upon  as  redemption,  and  the  subsequent  risks  of  the  voyage  shall  be 
for  his  account,  in  accordance  with  the  stipulations  of  the  policy. 
Should  he  not  accept  it,  he  shall  pay  the  insurance,  losing  all  rights 
to  the  goods  redeemed;  and  if  within  the  period  fixed  he  does  not 
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render  his  decision,  it  shall  be  understood  that  he  refuses  to  accept 
the  agreement. 

Art.  802.  If  by  reason  of  the  recapture  of  the  vessel  the  insured 
should  regain  possession  of  his  goods,  all  the  costs  and  damages 
caused  by  the  loss  shall  be  considered  average,  and  shall  be  suffered 
by  the  underwriter;  and  if,  by  reason  of  the  recapture,  the  goods  in- 
sured should  pass  into  the  possession  of  a  third  person,  the  insured 
mav  make  use  of  the  right  of  abandonment. 

Art.  803.  After  the  abandonment  has  been  admitted  or  declared 
admissible  in  a  suit,  the  ownership  of  the  goods  abandoned,  with  the 
increase  or  deterioration  suffered  by  the  same  from  the  time  of  aban- 
donment, shall  be  vested  in  the  underwriter,  without  being  exempted 
from  the  payment  of  the  repair  of  the  vessel  legally  abandoned. 

The  supreme  court,  in  an  opinion  of  October  31,  1868,  declared:  That  the 
admission  of  the  abandonment  of  a  vessel,  or  a  legal  declaration  that  the  aban- 
donment has  taken  place,  transfers  to  the  underwriter  the  goods  abandoned  in 
their  actual  state,  with  their  increase  of  deterioration.  A  real  delivery  of  said 
goods  shall  not  be  necessary,  but  only  the  transfer  of  the  corresponding  values 
and  rights  when  the  former  could  not  be  kept  or  should  have  been  lost. 

Art.  804.  Abandonment  shall  not  be  admissible — 

1.  If  the  loss  should  have  taken  place  before  the  beginning  of  the 
voyage. 

2.  If  the  abandonment  is  made  in  a  partial  or  conditional  manner, 
without  including  therein  all  the  goods  insured. 

3.  If  the  intention  of  abandonment  is  not  brought  to  the  notice  of 
the  underwriters  within  the  four  months  following  the  day  on  which 
the  insured  may  have  had  knowledge  of  the  loss,  and  if  the  abandon- 
ment is  not  effected  within  ten  months  counted  in  the  same  manner, 
with  regard  to  accidents  occurring  in  the  ports  of  Europe,  in  those  of 
Asia  and  Africa,  in  the  Mediterranean,  and  in  those  of  America  from 
the  La  Plata  to  the  St.  Lawrence  rivers,  and  within  eighteen  months 
in  other  ports. 

4.  If  it  does  not  take  place  through  the  owner  himself,  or  by  a  per- 
son specially  authorized  by  him,  or  by  the  one  authorized  to  take  out 
the  insurance. 

In  an  opinion  of  October  31,  1868,  the  supreme  court  established  with  regard 
to  number  2  of  this  article:  That  the  underwriters  acquire  possession  of  the 
goods  insured  by  virtue  of  their  formal  abandonment,  which  must  be  total  and 
not  partial,  provided  it  was  possible  to  preserve  them. 

Art.  804.  (Cuba  and  Porto  Rico.)  Abandonment  shall  not  be 
admissible — 

1.  If  the  loss  should  have  occurred  before  the  beginning  of  the 
voyage. 

2.  If  the  abandonment  is  made  in  a  partial  or  conditional  manner 
without  including  therein  all  the  goods  insured. 

3.  If  the  intention  of  abandonment  is  not  brought  to  the  notice  of 
the  underwriters  within  the  four  months  following  the  day  on  which 
the  insured  may  have  had  knowledge  of  the  loss,  and  if  the  abandon- 
ment is  not  effected  within  ten  months,  counted  in  the  same  manner 
with  regard  to  accidents  occurring  in  the  West  Indian  waters,  Gulf 
of  Mexico,  and  Eastern  America,  without  going  round  Gape  Horn, 
and  in  those  of  Europe^  west  coast  of  Africa,  and  the  intermediate 
islands  mentioned  in  article  798,  and  within  eighteen  months  in  other 
ports. 
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4.  If  it  does  not  take  place  through  the  owner  himself,  or  by  a  per- 
son specially  authorized  by  him,  or  by  the  one  authorized  to  take  out 
the  insurance. 

Art.  805.  In  case  of  abandonment  the  underwriter  shall  be  obliged 
to  pay  the  amount  of  the  insurance  within  the  period  fixed  in  the 
policy,  and  should  no  period  have  been  stated  therein,  within  sixty 
days  from  the  admission  of  the  abandonment,  or  from  the  date  of  the 
declaration  mentioned  in  Article  803. 

Title    IV. — Risks,    Damages,   and   Accidents   of   Mabthmb 

Commerce. 

Section  Fibst. — Average*. 

Art.  806.  For  the  purposes  of  this  code  the  following  shall  be  con- 
sidered averages: 

1.  All  extraordinary  or  accidental  expenses  which  may  be  incurred 
during  the  navigation  for  the  preservation  of  the  vessel  or  cargo,  or 
both. 

2.  All  damages  or  deterioration  the  vessel  may  suffer  from  the  time 
she  puts  to  sea  from  the  port  of  departure  until  she  casts  anchor  in 
the  port  of  destination,  and  those  suffered  by  the  merchandise  from 
the  time  it  is  loaded  in  the  port  of  shipment  until  it  is  unloaded  in 
the  port  of  consignment. 

Art.  807.  The  petty  and  ordinary  expenses  of  navigation,  such  as 
pilotage  of  coasts  ana  ports,  lighterage  and  towage,  anchorage  dues, 
inspection,  health,  quarantine,  lazaretto,  and  other  so-called  port 
expenses,  costs  of  barges,  and  unloading,  until  the  merchandise  is 
placed  on  the  wharf,  and  any  other  expenses  common  to  navigation 
shall  be  considered  ordinary  expenses  to  be  defrayed  by  the  ship- 
owner, unless  there  is  a  special  agreement  to  the  contrary. 

Art.  808.  Averages  shall  be: 

1.  Simple  or  particular. 

2.  General  or  gross. 

Art.  809.  Simple  or  particular  averages  shall  be,  as  a  general  rule, 
all  the  expenses  and  damages  caused  to  the  vessel  or  to  her  cargo 
which  have  not  redounded  to  the  benefit  and  common  profit  of  all  the 

{>ersons  interested  in  the  vessel  and  her  cargo,  and  especially  the  fol- 
owing: 

1.  The  damages  suffered  by  the  cargo  from  the  time  of  its  embarka- 
tion until  it  is  unloaded,  either  on  account  of  the  nature  of  the  goods 
or  by  reason  of  an  accident  at  sea  or  force  majeure,  and  the  expenses 
incurred  to  avoid  and  repair  the  same. 

2.  The  damages  suffered  by  the  vessel  in  her  hull,  rigging,  arms, 
and  equipment,  for  the  same  causes  and  reasons,  from  the  tune  she 
put  to  sea  from  the  port  of  departure  until  she  anchored  in  the  port 
of  destination  and  the  expenses  arising  therefrom. 

3.  The  damages  suffered  by  the  merchandise  loaded  on  deck,  except 
in  coast  navigation,  if  the  marine  ordinances  allow  it 

4.  The  wages  and  maintenance  of  the  crew  when  the  vessel  should 
be  detained  or  embargoed  by  a  legitimate  order  or  force  majeure,  if 
the  charter  should  have  been  for  a  fixed  sum  for  the  voyage. 

5.  The  necessary  expenses  on  arrival  at  a  port,  in  order  to  make 
repairs  or  secure  provisions. 
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6.  The  lowest  value  of  the  goods  sold  by  the  captain  in  arrivals 
under  stress  for  the  payment  of  provisions  and  in  order  to  save  the 
crew,  or  to  cover  any  other  requirement  of  the  vessel  against  which 
the  proper  amount  snail  be  charged. 

7.  The  victuals  and  wages  of  the  crew  during  the  time  the  vessel  is 
in  quarantine. 

8.  The  damage  suffered  by  the  vessel  or  cargo  by  reason  of  an  im- 

?act  or  collision  with  another,  if  it  were  accidental  and  unavoidable, 
f  the  accident  should  occur  through  the  fault  or  negligence  of  the 
captain,  the  latter  shall  he  liable  for  all  the  damage  caused. 

9.  Any  damage  suffered  by  the  cargo  through  the  faults,  negligence, 
or  barratry  of  the  captain  or  of  the  crew,  without  prejudice  to  the 
right  of  the  owner  to  recover  the  corresponding  indemnity  from  the 
captain,  the  vessel,  and  the  freight. 

With  regard  to  the  contents  of  this  article,  the  supreme  court  declared  in  an 
opinion  of  December  31,  1881:  That  there  must  be  considered  as  simple  or 
particular  average  all  damage  arising  from  an  unforeseen  accident  or  insuper- 
able force  majeure;  and  in  another  opinion  of  January  0,  1883:  That  when  by 
reason  of  the  lack  of  skill  or  negligence  of  the  captain  an  accident  should  occur, 
the  liability  therefor  can  not  be  extended  to  the  shipowner  or  agent,  nor  can 
said  damage  be  classified  as  an  average  in  the  accepted  meaning  of  this  word ; 
and  said  court  confirms  furthermore,  in  another  opinion  of  January  5,  1882, 
the  provisions  contained  in  the  second  paragraph  of  rule  8  of  the  article  we 
annotate. 

Akt.  810.  The  owner  of  the  goods  which  gave  rise  to  the  expense 
or  suffered  the  damage  shall  bear  the  simple  or  particular  averages. 

Akt.  811.  General  or  gross  averages  shall  be,  as  a  general  rule,  all 
the  damages  and  expenses  which  are  directly  caused  in  order  to  save 
the  vessel,  her  cargo,  or  both  at  the  same  time,  from  a  real  and  known 
risk,  and  particularly  the  following: 

1.  The  goods  or  cash  invested  in  redemption  of  the  vessel  or  cargo 
captured  by  enemies,  privateers^  or  pirates,  and  the  provisions,  wages, 
and  expenses  of  the  vessel  detained  during  the  time  the  arrangement 
or  redemption  is  taking  place. 

2.  The  goods  jettisoned  to  lighten  the  vessel,  even  though  they  be- 
long to  the  vessel,  to  the  cargo,  or  to  the  crew,  and  the  damage  suf- 
fered through  said  act  by  the  goods  kept. 

3.  The  cables  or  masts  which  are  cut  or  rendered  useless,  the  an- 
chors and  the  chains  which  are  abandoned  in  order  to  save  the  cargo, 
the  vessel,  or  both. 

4.  The  expenses  of  transferring  or  removing  a  portion  of  the  cargo 
in  order  to  lighten  the  vessel  and  place  her  in  condition  to  enter  a  port 
or  roadstead,  and  the  damage  resulting  therefrom  to  the  goods 
removed  or  transferred. 

5.  The  damage  suffered  by  the  goods  of  the  cargo  through  the 
opening  made  in  the  vessel  in  order  to  drain  her  and  prevent  her 
sinking. 

6.  The  expenses  caused  through  floating  a  vessel  intentionally 
stranded  for  the  purpose  of  saving  her. 

7.  The  damage  caused  to  the  vessel  which  it  is  necessary  to  break 
open,  scuttle,  or  smash  in  order  to  save  the  cargo. 

8.  The  expenses  of  curing  and  taking  care  of  members  of  the  crew 
who  may  have  been  wounded  or  crippled  in  defending  or  saving  the 
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9.  The  pay  of  any  member  of  the  crew  detained  as  hostage  by  ene- 
mies, privateers,  or  pirates,  and  the  necessary  expenses  which  he  may 
incur  in  his  imprisonment,  until  he  is  returned  to  the  vessel  or  to  his 
domicile,  should  he  prefer  it. 

10.  The  pay  and  food  of  the  crew  of  a  vessel  chartered  by  the  month 
during  the  time  it  should  be  embargoed  or  detained  by^  force  majeure 
or  by  order  of  the  Government,  or  in  order  to  repair  the  damage 
caused  for  the  common  good. 

11.  The  loss  suffered  in  the  value  of  the  goods  sold  at  arrivals  under 
stress  in  order  to  repair  the  vessel  because  of  gross  average. 

12.  The  expenses  of  the  liquidation  of  the  average. 

Art.  812.  In  order  to  satisfy  the  amount  of  the  gross  or  general 
averages,  all  the  persons  having  an  interest  in  the  vessel  and  cargo 
therein  at  the  time  of  the  occurrence  of  the  average  shall  contribute. 

Art.  813.  In  order  to  incur  the  expenses  and  cause  the  damages 
corresponding  to  gross  average,  a  previous  resolution  of  the  captain, 
adopted  after  deliberation  with  the  sailing  master  and  other  officers  of 
the  vessel,  and  with  a  hearing  of  the  persons  interested  in  the  cargo 
who  may  be  present,  shall  be  required. 

If  the  latter  should  object,  and  the  captain  and  officers,  or  a  ma- 
jority, or  the  captain,  if  opposed  to  the  majority,  should  consider 
certain  measures  necessary,  they  may  be  executed  under  his  liability, 
without  prejudice  to  the  freighters  exercising  their  rights  against  the 
captain  before  the  judge  or  court  of  competent  jurisdiction,  if  they 
can  prove  that  he  acted  with  malice,  lack  of  skill,  or  negligence. 

It  the  persons  interested  in  the  cargo,  being  on  the  vessel,  should 
not  be  heard,  they  shall  not  contribute  to  the  gross  average,  which 
contribution  shall  be  paid  by  the  captain,  unless  the  urgency  of  the 
case  should  be  such  that  the  time  necessary  for  previous  deliberation 
was  lacking. 

Art.  814.  The  resolution  adopted  to  cause  the  damages  which  con- 
stitute a  general  average  must  necessarily  be  entered  in  the  log  book, 
stating  the  motives  and  reasons  therefor,  the  votes  against  it,  and  the 
reasons  for  the  disagreement  should  there  be  any,  and  the  irresistible 
and  urgent  causes  which  moved  the  captain  if  he  acted  of  his  own 
accord. 

In  the  first  case  the  minutes  shall  be  signed  bjr  all  the  persons  pres- 
ent who  could  do  so  before  taking  action  if  possible,  and  if  not  at  the 
first  opportunity ;  in  the  second  case  by  the  captain  and  by  the  officers 
of  the  vessel. 

In  the  minutes  and  after  the  resolution  there  shall  be  stated  in 
detail  all  the  goods  cast  away,  and  mention  shall  be  made  of  the 
injuries  caused  to  those  kept  on  board.  The  captain  shall  be  obliged 
to  deliver  one  copy  of  these  minutes  to  the  maritime  judicial  author- 
ity of  the  first  port  he  may  make  within  twenty-four  hours  after  his 
arrival,  and  to  ratify  it  immediately  by  an  oath. 

Articles  2173  and  2174  of  the  law  of  civil  procedure  for  the  Peninsula,  2134 
and  2135  of  that  for  Cuba  and  Porto  Rico,  and  2094  and  2095  of  that  for  the 
Philippines,  refer  to  this  article. 

The  amount  of  the  gross  average  due  the  vessel  In  the  last  voyage  shall  have 
preference  over  the  marine  mortgage  when  the  following  circumstances  are 
present : 

1.  That  the  proceedings  have  been  In  accordance  with  the  provisions  of  the 
article  we  annotate  and  those  of  article  33  of  the  said  marine  mortgage  law. 
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2.  That  the  expenses  Incurred  and  the  damages  caused  correspond  to  gross 
average. 

3.  That  the  proof  of  the  average  was  always  given  before  a  Spanish  judicial 
authority,  if  the  port  of  arrival  or  unloading  should  be  Spanish ;  and  if  it  were 
in  a  foreign  country,  before  the  consular  authority,  and  should  there  not  be  one, 
before  the  local  authority.  The  result  shall  be  entered  in  the  certificate  of 
registry  of  ownership,  which  the  captain  must  carry. 

4.  That  the  liquidation  of  the  average  took  place  in  accordance  with  the  pro- 
visions of  the  code  of  commerce,  the  result  thereof  being  entered  In  the  same 
manner. 

If  the  liquidation  should  take  place  in  the  Spanish  port  of  the  domicile  of  the 
maker  of  the  loan,  the  latter  shall  be  cited  in  order  to  be  present  when  the 
average  is  liquidated;  but  his  right  shall  be  limited  in  this  case  to  making  his 
protest  should  the  proceedings  not  have  been  in  accordance  to  law,  in  his  judg- 
ment Should  he  not  make  any  protest  whatsoever,  it  shall  be  understood  that 
lie  consents  to  the  liquidation  of  the  average  and  he  shall  lose  all  rights  to 
Impugn  it 

The  provisional  entry  of  the  proof  of  the  average,  as  well  as  the  provisional 
entry  of  its  liquidation,  shall  have  all  the  effects  with  regard  to  preference 
during  the  time  the  vessel  does  not  return  to  the  port  of  departure,  all  the  pro- 
visions contained  in  article  33  of  the  marine  mortgage  law  in  its  third  and 
fourth  paragraphs  (article  34  of  the  same)  being  applicable. 

Abt.  815.  The  captain  shall  supervise  the  jettison,  and  shall  order 
the  goods  cast  overboard  in  the  following  order : 

1.  Those  which  are  on  deck,  beginning  with  those  which  embarrass 
the  handling  of  the  vessel  or  damage  her,  preferring,  if  possible,  the 
heaviest  ones  and  those  of  least  utility  and  value. 

2.  Those  in  the  hold,  always  beginning  with  those  of  the  greatest 
weight  and  smallest  value,  to  the  amount  and  number  absolutely 
indispensable. 

Abt.  816.  In  order  that  the  goods  jettisoned  may  be  included  in 
the  gross  average  and  be  entitled  to  indemnity,  it  snail  be  necessary 
in  so  far  as  the  cargo  is  concerned  that  their  existence  on  board  tJe 
proven  by  means  of  the  bill  of  lading;  and  with  regard  to  those 
belonging  to  the  vessel,  by  means  of  the  inventory  made  up  before  the 
departure,  in  accordance  with  the  first  paragraph  of  article  612. 

Abt.  817.  If  in  lightening  a  vessel  on  account  of  a  storm,  in  order 
to  facilitate  her  entry  into  a  port  or  roadstead,  part  of  her  cargo 
should  be  transferred  to  lighters  or  barges  and  be  lost,  the  owner  of 
said  part  shall  be  entitled  to  indemnity,  and  the  loss  shall  be  consid- 
ered as  gross  average,  the  amount  thereof  being  distributed  between 
the  vessel  and  cargo  in  question. 

If,  on  the  contrary,  the  merchandise  transferred  should  be  saved 
and  the  vessel  lost,  no  liability  can  be  demanded  of  the  salvage. 

Akt.  818.  If,  as  a  necessary  measure  to  extinguish  a  fire  in  a  port, 
roadstead,  creek,  or  bay,  it  should  be  decided  to  sink  a  vessel,  this 
loss  shall  be  considered  gross  average,  to  which  the  vessel  saved  shall 
contribute. 

Section   Second. — Arrivals  under  stress. 

Art.  819.  If  the  captain  during  the  navigation  should  believe  that 
the  vessel  can  not  continue  the  voyage  to  the  port  of  destination  on 
account  of  the  lack  of  provisions,  sufficient  reasons  to  fear  seizure, 
privateers  or  pirates,  or  by  reason  of  any  accident  of  the  sea  dis- 
abling her  to  navigate,  he  shall  assemble  the  officers  and  shall  call  the 
persons  interested  in  the  cargo  who  may  be  present,  and  who  may 
attend  the  meeting  without  the  right  to  vote;  and  iz,  after  examin- 
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ing  the  circumstances  of  the  case,  the  reasons  should  be  considered 
well  founded,  it  shall  be  decided  to  make  the  nearest  and  most  con- 
venient port,  drafting  and  entering  in  the  log  book  the  proper  min- 
utes, which  shall  be  signed  by  all. 

The  captain  shall  have  the  deciding  vote  and  the  persons  interested 
in  the  cargo  may  make  the  objections  and  protests  they  may  deem 
proper,  which  shall  be  entered  in  the  minutes  in  order  that  they  may 
make  use  thereof  in  the  manner  they  may  consider  advisable. 

Art.  820.  The  arrival  under  stress  shall  not  be  considered  legal  in 
the  following  cases: 

1.  If  the  lack  of  provisions  should  have  been  caused  by  reason  of 
not  having  laid  in  the  provisions  necessary  for  the  voyage,  accord- 
ing to  usage  and  custom,  or  if  they  should  have  been  rendered  use- 
less or  lost  through  bad  stowage  or  negligence  in  their  care. 

2.  If  the  risk  of  enemies,  privateers,  or  pirates  should  not  have 
been  well  known,  manifest,  and  based  on  positive  and  justifiable 
facts. 

3.  If  the  injury  to  the  vessel  should  have  been  caused  by  reason  of 
her  not  being  repaired,  rigged,  equipped,  and  arranged  in  a  con- 
venient manner  for  the  voyage,  or  by  reason  of  some  imprudent 
order  of  the  captain. 

4.  Whenever  malice,  negligence,  want  of  foresight,  or  lack  of 
skill  on  the  part  of  the  captain  is  the  reason  for  the  act  causing  the 
damage. 

Art.  821.  The  expenses  caused  by  the  arrival  under  stress  shall 
always  be  for  the  account  of  the  shipowner  or  agent,  but  the  latter 
shall  not  be  liable  for  the  damage  which  may  be  caused  the  shippers 
by  reason  of  the  arrival  under  stress,  provided  the  latter  is  legiti- 
mate. 

Otherwise,  the  shipowner  or  agent  and  the  captain  shall  be  jointly 
liable. 

Art.  822.  In  order  to  make  repairs  to  the  vessel  or  because  there 
should  be  danger  of  the  cargo  suffering  damage,  it  should  be  neces- 
sary to  unload,  the  captain  must  request  authorization  of  the  judge 
or  court  of  competent  jurisdiction  to  lighten  the  vessel,  and  do  so  with 
the  knowledge  of  the  person  interested  or  representative  of  the  cargo, 
should  there  be  one. 

In  a  foreign  port,  it  shall  be  the  duty  of  the  Spanish  consul,  where 
there  is  one,  to  give  the  authorization. 

In  the  first  case,  the  expenses  shall  be  defrayed  by  the  ship  agent 
or  owner,  and  in  the  second,  they  shall  be  for  the  account  of  the 
owners  oi  the  merchandise,  for  whose  benefit  the  act  took  place. 

If  the  unloading  should  take  place  for  both  reasons,  the  expenses 
shall  be  defrayed  in  proportion  to  the  value  of  the  vessel  and  that 
of  the  cargo. 

Articles  2147  et  seq.  of  the  law  of  civil  procedure  in  force  in  the  Peninsula, 
2108  of  that  for  Cuba  and  Porto  Rico,  and  2068  et  seq.  of  that  for  the  Philip- 
pines are  applicable  to  the  article  we  annotate  in  bo  far  as  the  mode  of  pro- 
cedure is  concerned. 

See  also  articles  683  and  688  of  this  Code. 

Art.  823.  The  care  and  preservation  of  the  cargo  which  has  been 
unloaded  shall  be  in  charge  of  the  captain,  who  shall  be  responsible 
for  the  same,  except  in  oases  of  force  majeure. 
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Abt.  824.  If  the  entire  cargo  or  part  thereof  should  appear  to  be 
damaged,  or  there  should  be  imminent  danger  of  its  being  damaged, 
the  captain  may  request  of  the  judge  or  court  of  competent  jurisdic- 
tion or  the  consul,  in  a  proper  case2  the  sale  of  all  or  of  part  of  the 
former,  and  the  person  taking  cognizance  of  the  matter  shall  author- 
ize it  after  an  examination  and  declaration  of  experts,  advertise- 
ments, and  other  formalities  required  by  the  case  and  an  entry  in  the 
book,  in  accordance  with  the  provisions  of  article  624. 

The  captain  shall,  in  a  proper  case,  justify  the  legality  of  the  pro- 
cedure, under  the  penalty  of  answering  to  the  shipper  for  the  price 
the  merchandise  would  have  brought  if  it  should  have  arrived  at 
the  port  of  its  destination  in  good  condition. 

Boles  1  and  3  of  article  2161  of  the  law  of  civil  procedure  for  the  Peninsula, 
2122  of  that  amended  for  Cuba  and  Porto  Rico,  and  2082  of  that  for  the  Phil- 
ippines are  applicable  to  the  contents  of  this  article. 

Abt.  825.  The  captain  shall  answer  for  the  damages  caused  by  his 
delay,  if,  the  reason  for  the  arrival  under  stress  discontinuing,  he 
should  not  continue  the  voyage. 

If  the  reason  for  said  arrival  should  have  been  the  fear  of  enemies, 
privateers,  or  pirates,  before  sailing,  a  discussion  and  resolution  of 
a  meeting  of  the  officers  of  the  vessel  and  persons  interested  in  the 
cargo  who  may  be  present  shall  take  place,  in  accordance  with  the 
provisions  contained  in  article  819. 

Section  Thibd. — Collisions. 

Art.  826.  If  a  vessel  should  collide  with  another  through  the  fault, 
negligence,  or  lack  of  skill  of  the  captain,  sailing  master,  or  any  other 
member  of  the  complement,  the  owner  of  the  vessel  at  fault  shall 
indemnify  the  loss  and  damage  suffered,  after  an  expert  appraisal. 

Abt.  827.  If  both  vessels  may  be  blamed  for  the  collision,  each  one 
shall  be  liable  for  his  own  damages,  and  both  shall  be  jointly  responsi- 
ble for  the  loss  and  damage  suffered  by  their  cargoes. 

Abt.  828.  The  provisions  of  the  foregoing  article  are  applicable  to 
the  case  in  which  it  can  not  be  decided  which  of  the  two  vessels  was 
the  cause  of  the  collision. 

A»r.  829.  In  the  cases  above  mentioned  the  civil  action  of  the 
owner  against  the  person  liable  for  the  damage  is  reserved,  as  well  as 
the  criminal  liabilities  which  may  be  proper. 

Abt.  830.  If  a  vessel  should  collide  with  another  by  reason  of  an 
accident  or  through  force  majeure,  each  vessel  and  her  cargo  snail  be 
liable  for  their  own  damage. 

Abt.  831.  If  a  vessel  should  be  forced  to  collide  with  another  one 
through  a  third  vessel,  the  owner  of  the  third  vessel  shall  indemnify 
for  the  loss  and  damage  caused,  the  captain  thereof  being  civilly 
liable  to  said  owner. 

Abt.  832.  If,  by  reason  of  a  storm  or  other  force  majeure,  a  vessel 
which  is  properly  anchored  and  moored  should  collide  with  those  in 
her  immediate  vicinity,  causing  them  damage,  the  damage  occasioned 
shall  be  looked  upon  as  particular  average  to  the  vessel  run  into. 

Abt.  833.  A  vessel  shall  be  considered  as  lost  which,  upon  being 
run  into  sinks  immediately,  and  also  any  vessel  which  is  obliged  to 
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make  a  port  to  repair  the  damages  caused  by  the  collision  should  be 
lost  during  the  voyage,  or  should  be  obliged  to  be  stranded  in  order  to 
be  saved. 

Art.  834.  If  the  vessels  colliding  should  have  pilots  on  board  dis- 
charging their  duties  at  the  time  of  the  collision,  their  presence  shall 
not  exempt  the  captain  from  the  liabilities  they  incur ;  out  the  latter 
shall  have  the  right  to  be  indemnified  by  the  pilots  without  prejudice 
to  the  criminal  liability  the  latter  may  incur. 

See  the  royal  order  of  March  11,  1886,  which  regulates  the  pilotage  service 
and  entrance  into  the  Association  of  Pilots. 

Art.  835.  The  action  for  the  recovery  of  loss  and  damage  arising 
from  collisions  can  not  be  admitted  if  a  sworn  statement  or  declara- 
tion is  not  presented  within  twenty-four  hours  to  the  competent  au- 
thority of  the  point  where  the  collision  took  place,  or  that  of  the 
first  port  of  arrival  of  the  vessel,  if  in  Spain,  and  to  the  consul  of 
Spain  if  it  should  have  occurred  in  a  foreign  country. 

The  fundamental  reason  for  this  article  is  that  of  preventing  fictitious  colli- 
sions and  improper  indemnities,  but  never  to  interfere  with  the  right  of  the 
person  injured  by  reason  of  an  obvious  act,  provided  the  latter  is  made  to  appear 
in  the  manner  prescribed  in  the  article  we  annotate.  (Opinion  of  October  13, 
1890. — Gacetas  of  October  30  and  November  6.) 

Art.  836.  In  so  far  as  the  damages  caused  to  persons  or  to  the 
cargo  are  concerned,  the  absence  of  a  sworn  statement  can  not  preju- 
dice the  persons  interested  who  were  not  on  board  or  were  not  in  a 
condition  to  make  known  their  wishes. 

Art.  837.  The  civil  liability  contracted  by  the  shipowners  in  the 
cases  prescribed  in  this  section,  shall  be  understood  as  limited  to  the 
value  of  the  vessel  with  all  her  equipment  and  all  the  freight  money 
earned  during  the  voyage. 

Art.  838.  When  the  value  of  the  vessel  and  her  equipment  should 
not  be  sufficient  to  cover  all  the  liabilities,  the  indemnity  due  by  reason 
of  the  death  or  injury  of  persons  shall  have  preference. 

Art.  839.  If  the  collision  should  occur  between  Spanish  vessels  in 
foreign  waters,  or  if  it  should  take  place  in  open  waters,  and  the 
vessels  should  make  a  foreign  port,  the  Spanish  consul  in  said  port 
shall  hold  a  preliminary  investigation  of  the  accident,  forwarding 
the  proceedings  to  the  captain-general  of  the  nearest  department  for 
continuation  and  conclusion. 

Section  Foubth. — Shipwrecks. 

Art.  840.  The  losses  and  damages  suffered  by  a  vessel  and  her  cargo 
by  reason  of  shipwreck  or  stranding  shall  be  individually  for  the  ac- 
count of  the  owners,  the  part  of  the  wreck  which  may  be  saved  belong- 
ing to  them  in  the  same  proportion. 

Art.  841.  If  the  wreck  or  stranding  should  arise  through  the  mal- 
ice, negligence,  or  lack  of  skill  of  the  captain,  or  because  the  vessel 
put  to  sea  insufficiently  repaired  and  supplied,  the  owner  or  the 
freighters  may  demand  indemnity  of  the  captain  for  the  damages 
caused  to  the  vessel  or  cargo  by  the  accident,  in  accordance  with  the 
provisions  contained  in  articles  610,  612,  614,  and  621. 

Art.  842.  The  goods  saved  from  the  wreck  shall  be  specially  liable 
for  the  payment  of  the  expenses  of  the  respective  salvage,  and  the 
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amount  thereof  must  be  paid  by  the  owners  of  the  former  before  they 
are  delivered  to  them,  and  with  preference  to  any  other  obligation,  if 
the  merchandise  should  be  sold. 

In  so  far  as  the  proceedings  to  be  observed  for  the  alienation  of  goods  saved 
from  a  wreck  are  concerned,  see  articles  2161  et  seq.  of  the  law  of  civil  pro- 
cedure for  the  Peninsula,  2122  of  that  amended  for  Cuba  and  Porto  Rico,  and 
2062  of  that  for  the  PhUlppines. 

Art.  843.  If  several  vessels  navigate  in  consort,  and  any  of  them 
should  be  wrecked,  the  cargo  saved  shall  be  distributed  among  the 
rest  in  the  proportion  to  the  amount  each  one  can  receive. 

If  any  captain  should  refuse,  without  sufficient  cause,  to  receive 
what  may  correspond  to  him,  the  captain  of  the  wrecked  vessel  shall 
enter  a  complaint  against  him  before  two  sea  officials  to  recover  loss 
and  damages  resulting  therefrom,  ratifying  the  complaint  within 
twenty-four  hours  after  arrival  at  the  first  port,  and  including  it 
in  the  proceedings  he  must  institute  in  accordance  with  the  provisions 
contained  in  article  612. 

Should  it  not  be  possible  to  transfer  to  the  other  vessels  the  entire 
cargo  of  the  one  wrecked,  the  goods  of  the  highest  value  and  smallest 
volume  shall  be  saved  first,  the  designation  thereof  being  made  by  the 
captain,  in  concurrence  with  the  officers  of  his  vessel. 

Art.  844.  A  captain  who  may  have  taken  on  board  the  goods  saved 
from  the  wreck  shall  continue  his  course  to  the  port  of  destination, 
and  on  arrival  shall  deposit  the  same,  with  judicial  intervention,  at 
the  disposal  of  their  legitimate  owners. 

In  case  of  changing  his  course,  should  he  be  able  to  unload  them 
at  the  port  to  which  they  were  consigned,  the  captain  may  make  said 
port  if  the  shippers  or  supercargoes  present  consent  thereto,  as  well 
as  the  officers  and  passengers  of  the  vessel ;  but  he  can  not  do  so,  even 
with  said  consent,  in  time  of  war  or  when  the  port  is  difficult  to  make 
and  dangerous. 

All  the  expenses  of  this  arrival  shall  be  defrayed  by  the  owners  of 
the  cargo,  as  well  as  the  payment  of  the  freights,  which,  taking  into 
consideration  the  circumstances  of  the  case,  are  fixed  by  agreement 
or  by  a  judicial  decision. 

See  articles  2119  et  seq.  of  the  Law  of  Civil  Procedure  for  the  Peninsula* 
2080  of  that  in  force  in  Cuba  and  Porto  Rico,  and  2040  of  that  for  the  Philip- 
pines. 

Art.  845.  If  there  should  not  be  on  the  vessel  any  person  interested 
in  the  cargo  to  pay  the  expenses  and  freights  corresponding  to  the 
salvage,  the  judge  or  court  of  competent  jurisdiction  may  order  the 
sale  of  the  part  necessary  to  cover  the  same.  This  shall  also  be  done 
when  its  preservation  is  dangerous,  or  when  in  the  period  of  one  year 
it  should  not  have  been  possible  to  ascertain  who  are  its  legitimate 
owners. 

In  both  cases  the  proceedings  regarding  publicity  and  formalities 
prescribed  in  article  579  shall  be  observed,  and  the  net  proceeds  of  the 
sale  shall  be  deposited  in  a  safe  place,  in  the  judgment  of  the  judge 
or  court,  in  order  to  be  turned  over  to  the  legitimate  owners  thereof. 

See  the  article  referred  to  and  article  2621  of  the  Law  of  Civil  Procedure 
for  the  Peninsula,  2122  of  that  amended  for  Cuba  and  Porto  Rico,  and  2082 
of  that  for  the  Philippines. 
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Title  V. — Pboof  and  Liquidation  of  Averages. 
Section  Fibst. — Provisions  common  to  aU  kinds  of  averages. 

Art.  846.  The  persons  interested  in  the  proof  and  liquidation  of 
averages  may  mutually  agree  and  bind  themselves  at  any  time  with 
regard  to  the  liability,  liquidation,  and  payment  thereof. 

In  the  absence  of  agreements,  the  following  rules  shall  be  observed : 

1.  The  proof  of  the  average  shall  take  place  in  the  port  where  the 
repairs  are  made,  should  any  be  necessary,  or  in  the  port  of  unloading. 

2.  The  liquidation  shall  take  place  in  the  port  of  unloading  should 
it  be  a  Spanish  port. 

3.  Should  the  average  have  occurred  outside  of  the  waters  under 
the  jurisdiction  of  Spain0  or  the  cargo  should  have  been  sold  in  a 
foreign  port  by  reason  of  an  arrival  under  stress,  the  liquidations 
shall  be  made  in  the  port  of  arrival. 

4.  If  the  average  should  have  occurred  near  the  port  of  destination, 
so  that  said  port  can  be  made,  the  proceedings  treated  of  in  rules  1 
and  2  shall  be  held  there. 

With  regard  to  the  provisions  contained  in  the  first  rule  of  this  article,  there 
was  stated  in  an  opinion  of  Jane  30, 1874,  that  by  "  port  of  unloading  "  is  under- 
stood the  port  for  which  the  vessel  is  bound  as  the  termination  of  her  voyage, 
where  said  voyage  ends,  and  where  she  completes  unloading,  even  though 
the  vessel  should  carry  freight  for  different  ports  in  transit 

See  article  860  of  this  code  and  articles  2131  et  seq.  of  the  law  of  civil  pro- 
cedure. 

Art.  846.  (Cuba,  Porto  Rico,  and  the  Philippines.)  See  the  note 
to  the  text  of  this  article  for  the  Peninsula. 

Art.  847.  In  case  of  making  the  liquidation  of  the  averages  pri- 
vately by  virtue  of  agreement,  as  well  as  when  a  judicial  authority 
takes  part  therein  at  the  request  of  any  of  the  parties  interested  who 
do  not  agree  thereto,  all  of  them  shall  be  cited  and  heard,  should  they 
not  have  renounced  this  right. 

Should  they  not  be  present  or  not  have  a  legitimate  representative, 
the  liquidation  shall  be  made  by  the  consul  in  a  foreign  port,  and 
where  there  is  none,  by  the  judge  or  court  of  competent  jurisdiction, 
according  to  the  laws  of  the  country,  and  for  the  account  of  the 
proper  person. 

When  the  representative  is  a  person  well  known  in  the  place  where 
the  liquidation  takes  place,  his  intervention  shall  be  admitted  and 
produce  legal  effects,  even  though  he  be  authorized  only  by  a  letter 
of  the  shipowner,  freighter,  or  underwriter. 

Art.  848.  Claims  for  averages  shall  not  be  admitted  if  they  do  not 
exceed  5  per  cent  of  the  interest  which  the  claimant  may  have  in  the 
vessel  or  cargo  if  it  is  gross  average,  and  1  per  cent  of  the  goods 
averaged  if  particular  average,  deducting  in  both  cases  the  expenses 
of  appraisal,  unless  there  is  an  agreement  to  the  contrary. 

Art.  849.  The  damages,  averages,  loans  on  bottomry  and  respon- 
dentia, and  their  premiums,  and  any  other  losses,  shall  not  earn  inter- 
est by  reason  of  delay  until  the  period  of  three  days  has  elapsed,  to 
be  counted  from  the  day  on  which  the  liquidation  may  have  been  con- 

*In  the  same  article  amended  for  the  Philippines  the  word  Spain  Is  substi- 
tuted by  the  Philippines.  In  this  case  it  should  also  be  substituted  by  Cuba  or 
Porto  Rico. 
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eluded  and  communicated  to  the  persons  interested  in  the  vessel,  in 
the  cargo,  or  in  both  at  the  same  time. 

Aht.  850.  If  by  reason  of  one  or  more  accidents  of  the  sea  particu- 
lar and  gross  averages  of  the  vessel  or  the  cargo,  or  of  both,  should 
take  place  on  the  same  voyage,  the  expenses  and  damages  correspond- 
ing to  each  one  shall  be  determined  separately  in  the  port  where  the 
repairs  are  made  or  where  the  cargo  is  discharged,  or  sold,  or  the 
merchandise  is  benefited. 

For  this  purpose  the  captains  shall  be  obliged  to  demand  of  the 
expert  appraisers  and  of  the  artisans  making  the  repairs,  as  well  as  of 
those  appraising  and  taking  part  in  the  unloading,  repair,  sale,  or  the 
benefiting  of  the  merchandise,  that  they  separate  and  detail  exactly 
in  their  appraisements  or  estimates  and  accounts  all  the  expenses  and 
damages  belonging  to  each  average,  and  in  those  of  each  average  those 
corresponding  to  the  vessel  and  to  the  cargo,  stating  also  separately 
whether  there  are  or  not  any  damages  proceeding  from  the  nature  of 
the  foods,  and  not  by  reason  of  a  sea  accident;  and  in  case  there 
should  be  expenses  common  to  the  different  averages  and  to  the  vessel 
and  her  cargo,  there  must  be  calculated  the  amount  corresponding  to 
each  and  stated  distinctly. 

Section  Second. — Liquidation  of  gross  averages. 

Art.  851.  At  the  instance  of  the  captain,  the  adjustment,  liquida- 
tion, and  distribution  of  gjross  averages  shall  be  held  privately,  with 
the  consent  of  all  the  parties  in  interest. 

For  this  purpose,  within  forty-eight  hours  following  the  arrival  of 
the  vessel  at  the  port,  the  captain  shall  call  all  the  persons  interested, 
in  order  that  they  may  decide  as  to  whether  the  liquidation  of  the 
gross  average  is  to  be  made  by  experts  and  liquidators  appointed  by 
themselves,  in  which  case  this  shall  be  done  should  the  persons  inter- 
ested agree. 

Should  an  agreement  not  be  possible,  the  captain  shall  apply  to  the 
judge  or  court  of  competent  jurisdiction,  who  shall  be  the  one  of  the 
port  where  these  proceedings  are  to  be  held  in  accordance  with  the 
provisions  of  this  code,  or  to  the  consul  of  Spain,  should  there  be  one, 
and  otherwise  to  the  local  authority  when  they  are  to  be  held  in  a 
foreign  port. 

When  the  judicial  liquidation  mentioned  in  this  article  is  proper,  the  provi- 
sions of  articles  2131  et  seq.  of  the  law  of  civil  procedure  for  the  Peninsula, 
2096  of  that  for  Cuba  and  Porto  Rico,  and  2052  of  that  for  the  Philippines,  shall 
be  observed. 

Abt.  852.  If  the  captain  should  not  comply  with  the  provisions 
contained  in  the  foregoing  article,  the  shipowner  or  agent  or  the 
freighters  shall  demand  the  liquidation,  without  prejudice  to  the 
action  they  may  bring  in  order  to  recover  indemnity. 

Abt.  853.  After  the  experts  have  been  appointed  by  the  persons 
interested,  or  by  the  judge  or  court,  before  the  acceptance,  an  exam- 
ination of  the  vessel  and  of  the  repairs  required  shall  be  made,  as  well 
as  an  estimate  of  their  cost,  separating  these  losses  and  damages  from 
those  arising  from  the  character  of  the  goods. 

The  experts  shall  also  declare  whether  the  repairs  can  be  made  im- 
mediately, or  whether  it  is  necessary  to  unload  the  vessel  to  examine 
and  repair  her. 

75270— H.  Doc.  1484, 60-2,  pt  2 82 
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With  regard  to  the  merchandise,  if  the  average  should  be  visible  to 
the  eye,  the  examination  thereof  must  be  made  before  it  is  delivered. 
Should  it  not  be  seen  at  the  time  of  unloading,  said  examination  may 
be  held  after  the  delivery,  provided  it  is  done  in  forty-eight  hours 
from  the  unloading  and  without  prejudice  to  the  other  proofs  which 
the  experts  may  deem  necessary. 

The  provisions  contained  in  articles  2134  et  seq.  of  the  law  of  civil  procedure 
are  applicable  to  the  article  we  annotate,  with  the  limitations  contained  in 
article  869. 

Art.  854.  The  appraisement  of  the  goods  which  are  to  contribute 
to  the  gross  average,  and  that  of  those  which  constitute  the  average, 
shall  conform  to  the  following  rules : 

1.  The  merchandise  saved  which  is  to  contribute  to  the  payment  of 
.  the  gross  average  shall  be  valued  at  the  current  price  thereof  at  the 

port  of  unloading,  deducting  the  freights,  customs  duties,  and  charges 
for  unloading,  as  may  appear  from  a  material  inspection  of  the  same, 
not  taking  into  consideration  the  bills  of  lading,  unless  there  is  an 
agreement  to  the  contrary. 

2.  If  the  liquidation  is  to  take  place  in  the  port  of  sailing,  the  value 
of  the  merchandise  loaded  shall  be  fixed  by  the  purchase  price,  in- 
cluding the  expenses  until  they  are  put  on  board,  excluding  the  insur- 
ance premium. 

3.  if  the  merchandise  should  be  damaged,  it  shall  be  appraised  at 
its  true  value. 

4.  If  the  voyage  should  be  interrupted,  the  merchandise  having 
been  sold  in  a  foreign  port  and  the  average  can  not  be  estimated, 
there  shall  be  taken  as  the  contributing  capital  the  value  of  the  mer- 
chandise in  the  port  of  arrival,  or  the  net  proceeds  obtained  at  the 
sale  thereof. 

5.  Merchandise  lost,  which  should  constitute  the  gross  average, 
shall  be  appraised  at  the  value  merchandise  of  its  kind  may  haVe  in 
the  port  of  unloading,  provided  its  kind  and  quality  appears  in  the 
bill  of  lading;  and  should  this  not  be  the  case,  the  invoices  of  the 
purchase  issued  in  the  port  of  shipment  shall  be  taken  as  a  basis, 
adding  to  its  value  the  expenses  and  freights  subsequently  arising. 

6.  The  masts  cut  down,  the  sails,  cables,  and  other  equipment  of 
the  vessel  rendered  useless  for  the  purpose  of  saving  her,  shall  be  ap- 
praised at  the  current  value,  deducting  one-third  by  reason  of  the 
difference  between  new  and  old. 

This  deduction  shall  not  be  made  in  regard  to  anchors  and  chains. 

7.  The  vessel  shall  be  appraised  at  her  real  value  in  her  condition 
at  the  time. 

8.  The  freights  shall  represent  50  per  cent  by  way  of  contributing 
capital. 

Art.  855.  The  merchandise  loaded  on  the  upper  deck  of  the  vessel 
shall  contribute  to  the  gross  average  should  it  be  saved;  but  there 
shall  be  no  right  to  indemnity  if  it  should  be  lost  by  reason  of  being 
jettisoned  for  the  general  sarety,  except  when  the  marine  ordinances 
allow  its  shipment  in  this  manner  in  coast  navigation. 

The  same  shall  take  place  with  that  which  is  on  board  and  is  not 
included  in  the  bills  of  lading  or  inventories,  according  to  the  cases. 

In  any  case  the  shipowner  and  the  captain  shall  be  liable  to  the 
freighters  for  the  loss  of  the  jettison,  it  the  stowage  on  the  upper 
deck  took  place  without  the  consent  of  the  latter. 
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Aht.  856.  Provisions  and  munitions  of  war  which  the  vessel  may 
have  on  board  shall  not  contribute  to  the  gross  average,  nor  the  cloth- 
ing used  by  the  captain,  officers,  and  crew. 

There  shall  also  be  excepted  the  clothing  used  by  the  freighters, 
supercargoes,  and  passengers  who  may  be  on  board  at  the  time  of  the 
jettison. 

The  goods  Jettisoned  shall  contribute  to  the  payment  of  the  gross 
averages  which  may  occur  to  those  saved  in  a  different  and  subsequent 
risk. 

Art.  857.  After  the  appraisement  of  the  goods  saved  has  been  con- 
cluded by  the  experts,  as  well  as  that  of  the  goods  lost  which  consti- 
tute the  gross  average,  and  after  the  repairs  have  been  made  to  the 
vessel,  should  any  have  to  be  made,  and  in  such  case  after  the  approval 
of  the  accounts  of  the  same  by  the  persons  interested  or  by  the  judge 
or  court,  the  entire  record  shall  be  turned  over  to  the  liquidator 
appointed,  in  order  that  he  may  proceed  with  the  distribution  of  the 
average. 

The  provisions  of  articles  2142  and  2143  of  the  law  of  civil  procedure  are  ap- 
plicable to  the  contents  of  this  article. 

Art.  858.  In  order  to  effect  the  liquidation  the  liquidator  shall  ex- 
amine the  sworn  statement  of  the  captain,  comparing  it,  if  necessary, 
with  the  log  book  and  all  the  contracts  which  may  have  been  made 
between  the  persons  interested  in  the  average,  the  appraisements,  ex- 
pert examinations,  and  accounts  of  repairs  made.  If,  as  a  result  of 
this  examination,  he  should  find  any  defect  in  this  procedure  which 
might  damage  the  rights  of  the  persons  interested  or  affect  the  liabil- 
ity of  the  captain,  he  shall  call  attention  thereto  in  order  that  it  be 
corrected,  if  possible,  and  otherwise  he  shall  include  it  in  the  pre- 
liminaries of  the  liquidation. 

Immedately  thereafter  he  shall  proceed  with  the  distribution  of  the 
amount  of  the  average,  for  which  purpose  he  shall  fix — 

1.  The  contributing  capital,  which  he  shall  determine  by  the  value 
of  the  cargo,  in  accordance  with  the  rules  established  in  article  854. 

2.  That  of  the  vessel  in  her  actual  condition,  according  to  a  state- 
ment of  experts. 

3.  The  50  per  cent  of  the  amount  of  the  freight,  reserving  the  re- 
maining 50  per  cent  for  pay  and  sustenance  of  the  crew. 

After  the  amount  of  the  gross  average  has  been  determined  in 
accordance  with  the  provisions  of  this  code,  it  shall  be  distributed  pro 
rata  among  the  goods  which  are  to  cover  the  same. 

Art.  859.  The  underwriters  of  the  vessel,  of  the  freight,  and  of  the 
cargo  shall  be  obliged  to  pay  for  the  indemnity  of  the  gross  average 
in  so  far  as  is  required  of  each  one  of  these  objects  respectively. 

Art.  860.  If,  notwithstanding  the  jettison  of  the  merchandise, 
breakage  of  masts,  ropes,  and  equipment,  the  vessel  should  be  lost 
running  said  risk,  no  contribution  whatsoever  by  reason  of  gross 
average  shall  be  proper. 

The  owners  of  the  goods  saved  shall  not  be  liable  for  the  indemnity 
of  those  jettisoned,  lost,  or  damaged. 

Art.  861.  If,  after  the  vessel  having  been  saved  from  the  risk 
which  gave  rise  to  the  jettison,  she  should  be  lost  through  another 
accident  taking  place  during  the  voyage,  the  goods  saved  and  existing 
from  the  first  risk  shall  continue  liable  to  contribution  by  reason  of 
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the  gross  average  according  to  their  value  in  their  condition  at  the 
time,  deducting  the  expenses  incurred  in  saving  them. 

Art.  862.  If,  notwithstanding  the  saving  or  the  vessel  and  of  her 
cargo  in  consequence  of  the  cutting  down  of  ma^s  or  of  any  other 
damage  deliberately  done  to  the  vessel  for  said  purpose,  the  merchan- 
dise should  subsequently  be  lost  or  stolen,  the  captain  can  not  demand 
of  the  shippers  or  consignees  that  they  contribute  to  indemnity  for 
the  average  unless  the  loss  should  occur  by  an  act  of  the  owner  or 
consignee. 

Art.  863.  If  the  owner  of  the  jettisoned  goods  should  recover  them 
after  having  received  the  indemnity  for  gross  average,  he  shall  be 
obliged  to  return  to  the  captain  and  to  the  other  persons  interested  in 
the  cargo  the  amount  he  may  have  received,  less  the  damage  caused 
by  the  jettison  and  the  expenses  incurred  in  their  recovery. 

In  the  latter  case,  the  amount  returned  shall  be  distributed  between 
the  vessel  and  the  persons  interested  in  the  cargo  in  the  same  propor- 
tion in  which  they  contributed  to  the  payment  of  the  average. 

Art.  864.  If  the  owner  of  the  goods  jettisoned  should  recover  them 
without  having  demanded  any  indemnity  he  shall  not  be  obliged  to 
contribute  to  the  payment  of  the  gross  average  which  may  have  been 
suffered  by  the  rest  of  the  cargo  after  the  jettison. 

Art.  865.  The  distribution  of  the  gross  average  shall  not  be  final 
until  it  has  been  agreed  to,  or  in  the  absence  thereof,  until  it  has  been 
approved  by  the  judge  or  court  after  an  examination  of  the  liquida- 
tion and  a  hearing  of  the  persons  interested  who  may  be  present,  or 
of  their  representatives. 

Art.  866.  After  the  liquidation  has  been  approved  it  shall  be  the 
duty  of  the  captain  to  collect  the  amount  of  tne  distribution,  and  he 
shall  be  liable  to  the  owners  of  the  goods  averaged  for  the  losses  they 
may  suffer  through  his  delay  or  negligence. 

See  articles  2144  and  2145  of  the  law  of  civil  procedure. 

Art.  867.  If  the  contributors  should  not  pay  the  amount  of  the 
assessment  within  the  third  day  after  having  been  requested  to  do  so, 
the  goods  saved  shall  be  attached,  at  the  request  of  the  captain,  and 
shall  be  sold  to  cover  the  payment. 

Art.  868.  If  the  persons  interested  in  receiving  the  goods  saved 
should  not  give  security  sufficient  to  answer  for  the  amount  cor- 
responding to  the  gross  average,  the  captain  may  defer  the  delivery 
thereof  until  payment  has  been  made. 

Section  Third. — Liquidation  of  ordinary  averages. 

Art.  869.  The  experts  which  the  judge  or  court  or  the  persons 
interested  may  appoint,  according  to  the  cases,  shall  proceed  with  the 
appraisement  and  examination  of  the  averages  in  the  manner  pre- 
scribed in  article  853  and  in  article  854,  rules  2  to  7,  in  so  far  as  they 
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Book  Fourth.— SUSPENSION  OF  PAYMENTS,  BANKB.UPTCIES,  AND 
PRESCRIPTIONS. 

Title  I. — Suspension  of  Payments  and  Bankruptcies  in  Generai*0 

Section  Fibst.6 — Suspension  of  payments  and  its  effects.0 

Art.  870.  A  merchant  who,  possessing  sufficient  property  to  cover 
all  his  debts,  foresees  the  impossibility  of  meeting  them  when  they 
respectively  fall  due,  may  suspend  payments,  which  shall  be  de- 
clared by  the  judge  of  first  instance  of  his  domicile  in  view  of  his 
declaration.4 

•  See  General  Orders  No.  224,  Headquarters  Department  Porto  Rico,  Dec.  21, 
1899. 

The  code  of  commerce  is  the  general  law  for  the  entire  Monarchy  and  the 
special  prescriptions  of  the  Cata Ionian  law  treating  of  bankruptcies  do  not 
conflict  with  its  application.     (Opinion  of  December  27,  1888.) 

6  The  amendment  introduced  in  the  four  articles  of  which  this  section  is  com- 
posed, by  the  law  of  June  10,  1897,  was  extended  without  making  any  changes 
whatsoever  in  the  drafting  thereof,  to  the  islands  of  Cuba,  Porto  Rico,  and  the 
Philippines,  by  a  royal  decree  of  the  Colonial  Department  of  June  25,  1897. 
(Gaceta  of  the  27th.) 

°The  four  articles  which  compose  this  section  have  been  amended,  some 
radically,  just  as  we  insert  them,  by  the  law  of  June  10,  1897.  Although  the 
amendment  is  limited  to  the  suspension  of  payments,  it  is  not  thereby  rendered 
less  worthy  of  applause,  nor  do  those  who  procured  it  with  such  laudable  perse- 
verance deserve  less  gratitude. 

The  reasons  which  gave  rise  thereto,  and  which  urgently  demanded  it,  are 
included  in  the  preamble  of  the  project  of  law,  submitted  to  the  Cortes  by  the 
Secretary  of  Grace  and  Justice  on  April  25, 1892,  and  more  laconically,  although 
with  perfect  lucidity,  in  the  report  which,  on  May  21,  1894,  was  submitted  by 
the  commission  appointed  by  Congress  to  make  a  report  on  the  law  relating  to 
the  suspension  of  payments  and  bankruptcies,  submitted  by  the  well-known 
jurist  and  deputy,  Sr.  Lastres,  and  which  is  as  follows : 

"  To  Congress :  Few  amendments  appear  to  be  demanded  with  such  unanimous 
urgency  as  that  of  articles  870  to  873  of  the  code  of  commerce,  which  permit  a 
measure,  which  the  legislator  intended  for  very  different  purposes,  to  be  con- 
verted into  proceedings  for  the  discharge  and  reduction  of  credits.  There  is  no 
doubt,  although  it  may  be  denied  by  the  rigor  of  some  legislations,  that  before 
bankruptcy  a  merchant  may  be  in  an  intermediate  condition,  In  which,  without 
enjoying  his  full  credit,  he  Is  not  In  a  situation  to  suspend  the  payment  of  his 
obligations  in  full.  Acknowledging  this  transitory  situation,  articles  870  to  873 
of  the  code  of  commerce  were  drafted  originally,  because  neither  the  project  of 
1882  nor  the  report  of  Congress  of  the  same  date  authorized  anything  but  an 
extension,  a  postponement,  for  the  full  payment  of  the  debts. 

"The  parliamentary  initiative  modified  the  text  above  mentioned;  and  what 
should  have  been  only  a  transitory  remedy  to  secure  an  extension  was  converted 
into  a  measure  to  reduce  credits,  the  abuse  thereof  by  merchants  of  bad  faith 
reaching  such  a  point  that  it  was  a  frequent  occurrence  that  article  870  of  the 
code  was  made  use  of  to  offer  10  per  cent  or  less  for  the  debt,  in  installments, 
which  sometimes  covered  ten  years.  It  is  sufficient  to  state  this  result  to  justify 
the  very  sufficient  reasons  adduced  by  honorable  commerce  to  abolish  a  law 
which  protects  such  an  enormity,  and  that  the  text  of  1882  be  readopted,  which 
is  in  accordance  with  the  nature  of  the  subject,  and  even  the  grammatical  sense 
of  the  phrases  contained  therein,  as  an  introduction  to  the  section  of  the  code 
of  commerce  we  treat  of." 

*The  previous  text  of  this  article  was  as  follows:  "Art.  870.  A  person  who 
possessing  sufficient  property  to  cover  all  his  debts,  should  foresee  the  impossi- 
bility of  meeting  them  when  they  fall  due,  and  a  person  not  having  sufficient 
funds  to  fully  pay  them,  may  suspend  payments,  which  shall  be  declared  by 
the  judge  or  court  in  view  of  his  declaration." 

From  the  large  amount  of  jurisprudence  existing  with  relation  to  this  section, 
we  select  and  insert  at  the  end  of  each  article  what  we  consider  pertinent  and 
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Akt.  871.  A  merchant  who  possesses  sufficient  property  to  cover 
all  his  liabilities  may  also  suspend  payments  within  forty-eight  hours 
following  the  falling  due  of  an  obligation  which  he  may  not  have 
met.a 

Art.  872.  A  merchant  who  desires  to  suspend  payments  must  at- 
tach to  his  petition  the  balance  of  his  assets  and  liabilities  and  the 
proposal  of  the  extension  he  requests  of  his  creditors,  which  can  not 
exceed  three  years.  If  in  any  manner  whatsoever  a  discharge  or 
reduction  of  the  credits  is  desired,  the  judge  shall  refuse  to  hear  the 
petition  for  suspension  of  payments.6 

Art.  873.  The  proceedings  for  the  suspension  of  payments  shall 
conform  to  the  provisions  indicated  in  the  special  law.  If  the  exten- 
sion should  be  refused  by  the  board,  the  proceedings  shall  be  con- 
cluded. 

The  provisions  of  articles  870  to  873  shall  be  applicable  to  the  sus- 
pension of  payments  of  associations  and  enterprises  not  included  in 
article  930. 

»  — — — — — — ^— — 

applicable,  even  after  the  amendment,  because  of  the  general  provisions  of  the 
old  articles  being  preserved  in  those  amended : 

After  the  suspension  of  payments  has  been  judicially  declared  in  accordance 
with  the  provisions  of  this  article,  it  is  not  possible  in  law  to  request,  much  less 
to  obtain,  a  declaration  of  bankruptcy,  except  in  the  case  of  the  proceedings 
being  closed  for  any  of  the  reasons  mentioned  in  article  873  of  this  code. 
(Opinion  of  October  4,  1889.— Oacet a  of  the  21st) 

For  the  effects  of  cassation,  a  decision  refusing  the  declaration  of  suspension 
of  payments  is  not  definite,  the  merchant  reserving  the  right  of  declaring  himself 
a  bankrupt     (Opinion  of  January  30,  1889.) 

In  an  opinion  of  Jauuary  4,  1891  {Gaceta  of  February  28),  it  was  also  estab- 
lished that,  in  accordance  with  the  article  we  annotte,  the  condition  of  suspen- 
sion of  payments  which  a  merchant  may  establish  constitutes  a  right  incom- 
patible with  a  bankruptcy  at  the  same  time. 

The  declaration  of  the  bankruptcy  of  an  estate  must  not  be  refused  when  the 
latter  suspends  the  payment  of  current  obligations  which  have  fallen  due  if  the 
commerce  in  which  the  principal  was  engaged  has  been  continued  by  the  rep- 
resentatives of  the  inheritance.  (Opinion  of  June  3,  1891.  Oacetas  of  August 
10  and  12.) 

0  The  previous  text  of  this  article  was  as  follows : 

"  Abt.  871.  A  merchant  may  also  suspend  payments  within  forty-eight  hours 
following  the  falling  due  of  an  obligation  which  he  may  not  have  met. 

"After  the  forty-eight  hours  mentioned  in  the  foregoing  paragraph  have 
elapsed,  without  the  privilege  mentioned  in  the  same  having  been  made  use  of, 
he  must  the  following  day  declare  himself  a  bankrupt  before  the  judge  or  court 
of  his  domicile." 

5  The  previous  text  of  this  article  was  as  follows : 

"Abt.  872.  After  the  declaration  of  suspension  of  payments  has  been  made, 
the  merchant  must  present  to  his  creditors,  within  a  period  of  ten  days,  a 
proposition  of  settlement,  the  deliberation,  vote,  and  all  that  concerns  the  same 
being  subject  to  the  provisions  contained  in  the  fourth  section  of  this  title,  with 
the  exception  of  what  is  stated  therein  with  regard  to  the  degree  of  the  bank* 
ruptcy,  which  shall  not  be  necessary." 

The  legal  status  established  with  the  suspension  of  payments  can  not  be 
changed  on  the  petition  of  the  creditors  for  the  purpose  of  declaring  a  bank- 
ruptcy, except  for  the  reason  stated  in  the  last  paragraph  of  article  876  of  the 
code  of  commerce,  which  is  the  nonpresentation  of  the  proposition  of  settlement 
within  the  period  fixed  in  article  872  of  the  same,  and  as  it  is  not  proven  that 
the  latter  was  not  presented,  therefore  the  contrary  is  deduced  from  the  exist- 
ence of  the  company  in  said  condition  of  suspension  of  payments  and  from  what 
has  been  stated  by  the  parties,  the  infraction  alleged  in  the  eighth  reason  of  the 
remedy  in  the  application  of  the  said  article  876  of  the  said  code  in  substituting 
the  declaration  of  bankruptcy,  and,  therefore,  the  judgment  ordering  this  must 
be  annulled.     (Opinion  of  July  14,  1894.    Gaceta  of  November  11.) 
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In  order  that  said  associations  not  included  in  article  930  may 
declare  a  suspension  of  payments,  an  agreement  of  the  members  shall 
be  indispensable,  adopted  at  a  general  meeting,  specially  called  for 
the  purpose,  within  the  period  fixed  in  article  871.  For  the  calling 
of  the  meeting  the  shortest  possible  periods  shall  be  fixed  which  are 
allowed  by  the  association  by-laws  or  articles.® 

Until  a  decision  Is  adopted  with  regard  to  the  adjustment  a  declaration  of 
bankruptcy  can  not  be  demanded,  because  the  proceedings  for  the  suspension  of 
payments  create  a  preliminary  condition,  and  until  decided,  said  declaration 
can  not  be  requested.    (Opinion  of  August  25,  1887.) 

After  the  citation  of  the  creditors  has  been  resolved  upon  and  carried  on  in 
the  terms  requested  by  the  debtor,  the  latter  can  not  allege  a  nullity  nor  infrac- 
tion of  articles  873,  901,  902,  and  903  when  the  chamber  conforms  its  decision 
to  the  provisions  contained  In  the  first  of  the  latter,  and  therefore  a  proposition 
of  settlement  can  not  be  discussed,  nor  can  the  latter  be  impugned,  but  the  pro- 
ceedings may  be  concluded.    (Opinion  of  May  7,  1899.) 

With  regard  to  the  proceedings  in  the  suspension  of  payments,  the  articles 
embraced  In  the  first  section,  title  12,  book  2,  of  the  law  of  civil  procedure  are 
in  force,  without  thereby  conflicting  with  those  included  in  section  first,  title  1, 
book  4,  of  the  code  of  commerce;  because  the  articles  of  the  commercial  code, 
in  this  part,  do  nothing  more  than  to  determine  the  right  and  conditions  to 
exercise  the  same,  while  the  laws  of  procedure  establish  the  formalities  to  make 
them  effective.  By  virtue  thereof  articles  1145  and  1146  of  the  law  of  procedure 
are  violated  by  an  opinion  which  does  not  declare  the  nullity  of  the  measures 
which  declared  an  agreement  for  a  certain  association  compulsory,  when  it 
appears  that,  although  the  latter  was  notified  at  the  request  of  the  plaintiff  of 
the  approval  of  the  settlement,  neither  did  said  plaintiff  request  it  within  three 
days  following  the  meeting  of  the  board  at  which  the  settlement  was  to  be 
accepted,  nor  less  was  there  entered  in  the  proceedings,  under  pain  of  nullity, 
the  statement  that  the  -settlement  was  obligatory  and  that  he  could  not  object 
thereto  if  In  the  proceedings  or  within  the  period  fixed  he  should  not  protest 
against  said  decision.  If  an  association  having  a  residence  abroad  should  be 
in  question,  and  which  was  not  present  at  the  meeting  where  the  settlement 
was  approved,  the  resolution  adopted  at  the  same  can  not  affect  It,  and  should 
this  not  be  understood,  article  1148  of  the  said  law  of  procedure  would  be 
violated. 

Section  Second. — General  provisions  regarding  bankruptcies. 

Aht.  874.  A  merchant  shall  be  considered  in  a  state  of  bankruptcy 
who  does  not  meet  his  current  obligations. 

A  decision  rendered  in  judgments  of  suspension  of  payments  to  the  effect  that 
"  for  the  present "  a  declaration  of  bankruptcy  is  not  proper,  does  not  have  the 
character  of  a  definite  judgment  for  the  purposes  of  cassation.  (Ruling  of 
December  10,  1894.    Qaceta  of  March  2,  1895.) 

Article  874  of  the  code  of  commerce  is  applicable  and  refers  only  to  the  con- 
dition of  bankruptcy  a  merchant  is  considered  to  be  in  who  does  not  meet  his 
obligations,  but  not  when  a  suspension  of  payments  is  in  question  or  the  ap- 
proval of  the  draft  of  an  agreement  requested  and  obtained  by  the  debtor. 
(Opinion  of  June  28,  1894.    Qaceta  of  November  9.) 

Aht.  875.  The  declaration  of  bankruptcy  shall  be  proper — 

1.  When  the  bankrupt  requests  it  in  person. 

2.  On  a  well-based  request  of  a  legitimate  creditor. 

For  the  declaration  of  bankruptcy,  in  the  case  of  the  first  number,  the  pro- 
visions of  article  1324  of  the  law  of  civil  procedure  must  be  borne  in  mind. 

See  also  the  article  of  the  repealed  code  of  commerce,  referring  to  this  pro- 
cedure, and  the  third  appendix  at  the  end  of  this  code. 

•  The  previous  text  of  this  article  was  as  foUows: 

"Abt.  873.  If  the  proposition  of  settlement  should  be  refused,  or  a  sufficient 
number  of  voters  should  not  assemble  to  approve  the  same,  the  proceedings 
■hall  be  closed,  and  all  the  persons  Interested  shall  be  at  liberty  to  make  use 
of  their  respective  rights." 
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Art.  876.  For  the  declaration  of  bankruptcy  at  the  instance  of  the 
creditor  it  shall  be  necessary  that  the  request  be  based  on  a  title  by 
virtue  of  which  an  execution  or  writ  of  attachment  was  issued,  and 
that  the  results  of  the  attachment  should  not  be  sufficient  to  cover  the 
payment. 

The  declaration  of  bankruptcy  at  the  instance  of  creditors  shall 
also  be  proper,  who,  although  they  have  not  obtained  a  writ  of  at- 
tachment, prove  their  credits  and  that  the  merchant  has  generally 
defaulted  m  the  payment  of  his  current  obligations,  or  that  he  has 
not  presented  his  proposition  of  settlement  in  the  case  of  suspension 
of  payments  within  the  period  fixed  in  article  872. 

See  the  third  appendix  following  this  code. 

Articles  1325,  1333,  and  1334  of  the  law  of  civil  procedure  are  applicable  to 
the  provisions  of  the  foregoing  article. 

The  plural  creditors  used  in  the  second  paragraph  of  the  article  we  annotate 
does  not  mean  that  the  declaration  of  bankruptcy  must  be  requested  by  two 
or  more  creditors,  but  that  any  one  of  the  creditors  proving  his  credit  may  do  so. 
(Opinion  of  November  5,  1890.) 

Art.  877.  In  case  of  the  flight  or  concealment  of  a  merchant,  to- 
gether with  the  closing  of  his  offices,  warehouses,  or  dependencies, 
without  having  left  any  person  to  manage  his  business  for  him  and 
to  meet  his  obligations,  for  the  declaration  of  bankruptcy  at  the 
instance  of  a  creditor  it  shall  be  sufficient  that  the  latter  proves  his 
title  and  proves  said  facts  by  means  of  a  statement  which  he  may 
present  to  the  judge  or  court. 

The  judges  shall  furthermore  officially,  in  case  of  the  well-known 
flight  or  of  which  they  have  authentic  information,  take  charge  of 
the  establishments  of  the  said  fugitive,  and  shall  prescribe  the  meas- 
ures required  for  their  preservation  until  the  creditors  make  use  of 
their  right  with  regard  to  the  declaration  of  bankruptcy. 

Art.  878.  After  the  bankruptcy  has  been  declared  the  bankrupt 
shall  be  disqualified  to  administer  his  property. 

All  his  acts  of  ownership  and  administration  subsequent  to  the 
period  to  which  the  effects  of  the  bankruptcy  retroact  snail  be  null. 

Art.  879.  The  amounts  which  the  bankrupt  may  have  paid  in  cash, 
securities,  or  certificates  of  credit  in  the  fifteen  days  preceding  the 
declaration  of  bankruptcy  by  reason  of  direct  debts  and  obligations, 
which  fell  due  after  the  latter,  shall  be  returned  to  the  assets  by  the 
persons  who  received  the  same. 

The  discount  of  his  private  property  made  by  the  merchant  within 
the  same  period  shall  be  considered  as  a  payment  in  advance. 

With  regard  to  the  procedure  see  articles  1371  to  1377  of  the  law  of  civil  pro- 
cedure and  those  of  the  repealed  code  of  commerce,  which  refer  hereto  and 
which  have  no  equivalents  in  this  code. 

See  also  articles  457,  510,  908,  and  909  of  this  code. 

Art.  880.  Contracts  celebrated  by  the  bankrupt  within  the  thirty 
days  preceding  his  bankruptcy  shall  be  considered  fraudulent  and 
void  with  regard  to  his  creditors,  if  they  are  of  the  following  kinds : 

1.  Transfers  of  real  estate  made  without  consideration. 

2.  Constitutions  of  dowries  made  of  his  private  property  to  his 
daughters. 

3.  Concessions  and  transfers  of  real  estate  in  payment  of  debts  not 
due  at  tiie  time  of  the  declaration  of  bankruptcy. 
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4.  Conventional  mortgages  on  obligations  of  a  prior  date  which  do 
not  have  this  quality,  or  for  loans  of  money  or.  merchandise  the 
delivery  of  which  had  not  taken  place  at  the  time  of  contracting  the 
obligation  before  a  notary  and  the  witnesses  taking  part  therein. 

5.  Gifts  inter  vivos,  which  have  not  the  well-known  character  of 
remunerations,  which  have  taken  place  after  the  balance  preceding 
the  bankruptcy,  if  it  should  show  liabilities  greater  than  the  assets  or 
the  bankrupt. 

A  contract  can  not  be  considered  gratuitous  nor  included  in  number  1  of  this 
article  when  it  appears  that  in  making  a  sale  the  thing  and  price  is  letermined 
upon,  taking  into  consideration  the  existing  encumbrances  and  accepting  a  sum 
therefor.     (Opinion  of  November  24,  1S90.) 

Art.  881.  The  following  may  be  annulled  at  the  instance  of  the 
creditors  by  proving  that  the  bankrupt  acted  with  the  intention  of 
defrauding  them  of  their  rights: 

1.  The  alienation  for  a  valuable  consideration  of  real  property 
made  in  the  month  preceding  the  declaration  of  the  bankruptcy. 

2.  The  creation  of  dowries,  made  within  the  same  time,  of  property 
of  the  conjugal  partnership  in  favor  of  the  daughters  or  any  other 
transfer  oi  said  property  for  no  consideration. 

3.  The  creation  of  dowries  or  acknowledgment  of  having  received 
moneys  made  by  a  merchant  spouse  in  favor  of  the  other  spouse  in  the 
six  months  preceding  the  bankruptcy,  provided  they  do  not  consist  of 
real  property  which  was  inherited  by  the  latter  from  his  or  her  ascend- 
ants or  acquired  or  possessed  previously  bv  the  spouse  in  whose  favor 
the  assignment  of  the  dowry  or  receipt  or  moneys  was  made. 

4.  All  acknowledgments  of  the  receipt  of  money  or  of  instruments 
as  evidence  of  loans,  which,  having  been  made  six  months  before  the 
bankruptcy  in  a  public  instrument,  are  not  proven  as  having  taken 
place  by  means  of  a  notarial  statement ;  or  if,  having  been  made  in  a 
private  instrument,  they  should  not  conform  to  the  entries  in  the 
books  of  the  contracting  parties. 

5.  All  contracts,  obligations,  and  commercial  transactions  of  the 
bankrupt  which  are  not  prior  to  the  declaration  of  bankruptcy  by  ten 
days  at  least. 

With  regard  to  the  contents  of  the  fourth  paragraph  of  the  article  we  anno- 
tate, the  supreme  court  established,  in  an  opinion  of  December  7,  1866,  that  in 
order  that  the  acknowledgment  of  money  received  as  a  loan  may  be  annulled, 
and  which  appears  in  a  public  instrument,  six  months  before  the  bankruptcy  cf 
the  debtor,  without  the  certification  as  to  delivery  of  the  notary,  it  shall  be 
necessary  to  prove  that  it  was  made  in  order  to  defraud  the  creditors. 

Art.  882.  Any  gift  or  contract  made  in  the  two  years  preceding  the 
bankruptcy  may  be  revoked  at  the  instance  of  the  creditors  if  it 
should  be  proven  that  any  supposition  or  simulation  has  been  made  to 
defraud  the  former. 

Art.  883.  In  virtue  of  the  declaration  of  bankruptcy,  the  pending 
debts  of  the  bankrupt  shall  be  considered  as  falling  due  on  the  date  or 
the  same. 

If  the  payment  should  be  made  before  the  time  fixed  in  the  obliga- 
tion, it  shall  be  made  with  the  proper  discount. 

Art.  884.  From  the  date  of  the  declaration  of  bankruptcy  all  the 
debts  of  the  bankrupt  shall  cease  to  earn  interest,  with  the  exception 
of  the  mortgage  and  pledge  credits,  in  so  far  as  covered  by  the  respec- 
tive guaranty. 
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Art.  885.  A  merchant  who  obtains  the  revocation  of  the  declaration 
of  bankruptcy  requested  by  his  creditors  may  bring  an  action  for  loss 
and  damage  against  the  latter,  if  it  took  place  with  manifest  malice, 
falsity,  or  injustice. 

Articles  1328  et  seq.  of  the  law  of  civil  procedure  In  relation  with  articles  1028 
to  1033  of  the  repealed  code  of  commerce  are  a  complement  to  this  article  in  so 
far  as  the  procedure  is  concerned. 

Neither  article  885  of  the  code  of  commerce  nor  articles  1308,  1309,  and  1310 
of  the  law  of  civil  procedure  for  the  Philippines  refuse  creditors  the  right  to 
object  to  the  declaration  of  bankruptcy,  although  the  former,  under  the  supposi- 
tion that  the  debtor  has  made  use  thereof,  only  establishes  the  liability  contracted 
by  the  creditors  who  may  have  obtained  said  declaration  with  manifest  malice, 
falsity,  or  injustice,  and  the  remaining  ones  determine  the  procedure  to  be 
observed  with  regard  to  the  objections  made  by  the  said  debtor,  without  treat- 
ing, in  this  regard,  of  the  legitimate  creditors,  to  whom  the  said  law  of  pro- 
cedure in  its  article  1152  grants  this  privilege  in  meetings  of  creditors;  there- 
fore, as  there  does  not  exist  any  reason  whatsoever  which  justifies  such  a  differ- 
ence between  both  universal  judgments,  and  as  it  is  prescribed  in  article  1301 
that  in  all  that  is  not  foreseen  and  ordered  in  the  code  of  commerce  and  in  the 
title  with  relation  to  the  mode  of  procedure  in  bankruptcies  the  provisions  pre- 
scribed in  the  foregoing  title  for  meetings  of  creditors  be  observed,  which  pro- 
visions are  considered  as  supplementary,  it  is  obvious  that  creditors  in  a  judg- 
ment of  bankruptcy  have  the  same  right,  provided  they  make  use  thereof  within 
the  periods  established  in  article  1153.  (Opinion  of  November  8, 1895.  Gacetas 
of  December  2  and  3.) 

Section  Thied. — Kinds  of  bankruptcies  and  parties  thereto. 

Art.  886.  For  legal  purposes  three  different  kinds  of  bankrupt- 
cies shall  be  distinguished,  viz: 

1.  Accidental  insolvency. 

2.  Culpable  insolvency. 

3.  Fraudulent  insolvency. 

Art.  887.  An  accidental  bankruptcy  shall  be  considered  that  of  a 
merchant  who  is  the  victim  of  misfortunes  which,  having  to  be  con- 
sidered accidental  in  the  regular  and  prudent  order  of  a  good  com- 
mercial administration,  reduce  his  capital  to  such  a  point  that  he  can 
not  meet  his  debts  in  full  or  in  part. 

Art.  888.  A  culpable  bankruptcy  shall  be  considered  that  of  mer- 
chants who  are  embraced  in  any  of  the  following  cases : 

1.  If  the  household  and  personal  expenses  of  the  bankrupt  should 
have  been  excessive  and  not  in  proportion  with  his  net  profits,  taking 
into  consideration  the  circumstances  of  his  standing  ana  family. 

2.  If  he  should  have  suffered  losses  at  any  kind  of  play  which 
exceed  that  which  a  diligent  father  of  a  family  should  risk  in  this 
kind  of  entertainments. 

3.  If  the  losses  should  have  occurred  by  reason  of  imprudent 
wagers  and  involving  large  amounts,  or  from  sales  or  purchases  or 
other  transactions,  the  purpose  of  which  should  be  to  delay  the 
bankruptcy. 

4.  If  in  the  six  months  preceding  the  declaration  of  bankruptcy  he 
should  have  sold  at  a  loss  or  for  less  than  their  current  price  goods 
bought  on  credit  and  which  were  not  as  yet  paid  for. 

5.  If  it  should  appear  in  the  period  which  has  elapsed  from  the 
last  inventory  until  the  declaration  of  the  bankruptcy  that  there  was 
a  time  when  the  bankrupt  owed,  by  reason  of  direct  obligations, 
double  the  amount  of  the  net  credit  appearing  in  the  inventory. 
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The  five  cases  of  culpable  bankruptcy  referred  to  in  this  article  are  punished 
in  article  538  of  the  penal  code  for  the  Peninsula,  and  in  articles  548  of  that 
for  Cuba  and  Porto  Rico  and  525  of  that  for  the  Philippines. 

Abt.  889.  The  following  shall  also  be  considered  culpable  bank- 
rupts in  law,  reserving  the  exceptions  they  may  propose  and  prove 
in  order  to  prove  the  innocence  of  the  bankruptcy : 

1.  Those  who  have  not  kept  their  books  of  accounts  in  the  manner 
and  with  all  the  essential  and  indispensable  requisites  prescribed  in 
title  3  of  Book  I,  and  those  who,  even  though  they  keep  said  books 
with  all  these  conditions,  should  have  made  errors  in  the  same  which 
may  have  caused  losses  to  a  third  person. 

2.  Those  who  have  not  made  their  declaration  of  bankruptcy  in  the 
period  and  manner  prescribed  in  article  871. 

3.  Those  who,  having  absented  themselves  at  the  time  of  the  dec- 
laration of  bankruptcy  or  during  the  progress  of  the  suit,  should  not 
appear  in  person  in  the  cases  in  which  the  law  requires  it  of  them, 
unless  there  is  a  legitimate  obstacle. 

See  articles  33  et  seq.  of  this  code  and  the  third  appendix  hereto. 

Akt.  890.  A  fraudulent  bankruptcy  shall  be  considered  the  one  of 
merchants  who  are  included  in  any  of  the  following  conditions : 

1.  Flight  with  all  or  a  part  of  their  property. 

2.  The  inclusion  in  the  balance,  memoranda,  books,  or  other  docu- 
ments relating  to  their  business  or  transactions,  or  fictitious  property, 
credits,  debts,  losses,  or  expenses. 

3.  If  they  have  not  kept  books,  or,  if  they  have  done  so,  they  in- 
clude therein,  to  the  prejudice  of  a  third  person,  entries  not  made  in 
the  proper  place  and  at  the  proper  time. 

4.  If  they  erase,  blot,  or  cnange  in  any  other  manner  the  contents 
of  the  books,  to  the  prejudice  of  a  third  person. 

5.  If  the  result  or  existence  of  the  assets  of  their  last  inventory 
does  not  appear  from  the  books,  and  the  cash,  securities,  personal 
property,  and  goods  of  any  kind  whatsoever  which  appear  or  are 
proven  to  have  come  into  the  possession  of  the  bankrupt  subsequently. 

6.  If  they  do  not  insert  in  the  balance  any  amount  of  cash,  credits, 
goods,  or  other  kinds  of  property  or  rights. 

7.  If  they  have  used  and  applied  to  their  own  business  funds  or 
goods  belonging  to  another  which  may  have  been  left  with  them  on 
deposit  for  administration  or  commission. 

8.  If  they  negotiate,  without  authority  of  the  owner,  drafts  of 
another's  accounts  which  are  in  their  possession  for  collection,  trans- 
mission, or  other  purpose  than  negotiation,  should  they  not  have  for- 
warded the  former  the  amount  thereof. 

9.  If,  having  been  commissioned  to  sell  some  goods  or  to  negotiate 
credits  or  commercial  securities,  they  should  not  have  informed  the 
owner  thereof  for  any  period  of  time. 

10.  If  they  falsify  transfers  of  whatsoever  kind. 

11.  Execute,  sign,  consent  to,  or  acknowledge  fictitious  debts,  pre- 
suming as  such,  unless  there  is  proof  to  the  contrary,  all  those  which 
have  no  foundation  or  determined  value. 

12.  If  they  purchase  real  estate,  goods,  or  credits,  placing  them  in 
the  name  of  a  third  person  to  the  prejudice  of  their  creditors. 

13.  If  they  have  advanced  payments  to  the  prejudice  of  their  cred- 
itors. 
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14.  If  they  negotiate,  after  the  last  balance,  drafts  drawn  by  them 
on  other  persons  in  whose  hands  they  have  no  funds  or  open  credit, 
or  authority  to  do  so. 

15.  If,  tne  declaration  of  bankruptcy  having  been  made,  they 
should  have  collected  and  applied  to  their  personal  use  money,  cash, 
or  credits  from  the  assets  or  taken  from  the  latter  any  of  their  be- 
longings. 

When  the  flight  mentioned  in  No.  1  of  this  article  should  take  place,  together 
with  the  bankruptcy,  articles  536  of  the  penal  code  for  the  Peninsula,  547  of 
that  for  Cuba  and  Porto  Rico,  and  539  of  that  for  the  Philippines  shall  be 
applicable. 

To  persons  guilty  of  this  kind  of  bankruptcies,  without  being  fugitives,  as 
mentioned  in  No.  1,  the  penalties  prescribed  in  article  537  of  the  penal  code  for 
the  Peninsula  and  its  equivalent  of  those  for  Cuba,  Porto  Rico,  and  the  Philip- 
pines shall  be  applicable. 

Furthermore,  article  539  of  the  said  penal  law  is  applicable  to  the  article  we 
annotate,  as  well  as  to  the  two  preceding  ones. 

Art.  891.  The  bankruptcy  of  a  merchant,  whose  true  condition  can 
not  be  seen  from  his  books,  shall  be  considered  fraudulent  unless  there 
is  proof  to  the  contrary. 

See  articles  898  to  920  of  this  code. 

Art.  892.  The  bankruptcy  of  commercial  agents  shall  be  considered 
fraudulent  when  it  is  proven  that  they  made  some  transaction  of  draft 
or  traffic  for  their  own  account  in  their  own  name  or  in  that  of  an- 
other, even  though  the  reason  for  the  bankruptcy  does  not  arise  from 
said  acts. 

If  the  bankruptcy  should  have  occurred  by  reason  of  the  agent  hav- 
ing constituted  himself  security  for  the  transactions  in  which  he  took 
part,  the  bankruptcy  shall  be  considered  fraudulent,  unless  there  is 
proof  to  the  contrary. 

Art.  893.  Parties  to  fraudulent  bankruptcies  shall  be  considered : 

1.  Those  who  assist  in  the  removal  of  property  of  the  bankrupt. 

2.  Those  who  having  conspired  with  the  bankrupt  to  suppose  cred- 
its against  him,  or  to  increase  the  amount  of  those  they  may  actually 
have  against  securities  or  property,  and  who  sustain  this  supposition 
in  the  proceedings  of  examination  or  classification  of  the  credits,  or 
at  any  meeting  of  creditors  of  the  bankruptcy. 

3.  Those  who  in  order  to  place  themselves  in  preference  to  others 
to  the  prejudice  of  other  creditors,  by  consent  of  the  bankrupt,  alter 
the  nature  or  the  date  of  the  credit,  even  though  this  should  be  done 
before  the  declaration  of  bankruptcy. 

4.  Those  who  deliberately  and  after  the  bankrupt  suspended  pay- 
ments should  assist  him  in  concealing  or  removing  a  portion  oi  his 
property  or  credits. 

5.  Those  who,  being  the  holders  of  any  property  of  the  bankrupt  at 
the  time  the  declaration  of  bankruptcy  by  the  judge  or  court  taking 
cognizance  thereof  is  made  known,  deliver  it  to  the  former  and  not  to 
the  legitimate  administrators  of  the  assets,  unless,  being  a  nation  or 
province  different  from  that  of  the  domicile  of  the  bankrupt,  they 
prove  that  in  the  town  of  their  residence  the  bankruptcy  was  un- 
known. 

6.  Those  who  refuse  to  deliver  to  the  receivers  of  the  bankruptcy 
the  goods  belonging  to  the  bankrupt  which  may  be  in  their  possession. 

7.  Those  who  after  the  publication  of  the  bankruptcy  should  admit 
indorsements  of  the  bankrupt. 
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8.  The  legitimate  creditors  who,  to  the  prejudice  and  in  fraud  of 
the  assets,  should  make  private  or  secret  settlements  with  the  bank- 
rupt. 

9.  The  agents  who  take  part  in  a  transaction  of  traffic  or  drafts 
which  the  merchant  who  has  been  declared  bankrupt  makes. 

See  the  third  appendix  of  this  code. 

The  provisions  of  articles  541  of  the  penal  code  in  force  in  the  Peninsula,  552 
of  that  for  Cuba  and  Porto  Rico,  and  532  of  that  for  the  Philippines,  are  appli- 
cable to  the  last  eight  numbers  of  this  article. 

Art.  894.  The  parties  to  the  bankruptcies  shall  be  condemned,  with- 
out prejudice  to  the  penalties  they  may  incur  in  accordance  with  the 
criminal  laws : 

1.  To  lose  any  right  they  may  have  to  the  assets  of  the  bankrupt- 
cies to  which  they  are  declared  parties. 

2.  To  return  to  the  said  assets  the  property,  rights,  and  actions  with 
regard  to  which  the  declaration  or  their  complicity  was  rendered, 
with  interest  and  indemnity  for  loss  and  damage. 

Akt.  895.  The  classification  of  the  bankruptcy,  in  order  to  demand 
the  criminal  liability  of  the  debtor,  shall  always  be  made  in  a  sepa- 
rate proceeding,  which  shall  be  instituted  with  a  hearing  of  the  de- 
partment of  public  prosecution,  of  the  receivers  and  of  the  bankrupt 
himself. 

The  creditors  shall  have  the  right  to  take  part  in  the  proceedings 
and  to  bring  actions  against  the  bankrupt,  but  they  shall  do  so  at  their 
own  expense,  without  any  right  of  action  to  be  reimbursed  from  the 
assets  for  the  expenses  of  the  suit  or  for  the  costs,  no  matter  what  may 
be  the  result  of  their  actions. 

With  regard  to  the  provisions  contained  in  the  first  paragraph,  relating  to  the 
fact  that  the  proceedings  referring  to  the  criminal  liability  shall  be  held  with  a 
hearing  of  the  receivers,  the  provisions  of  articles  1382  to  1388  of  the  law  of 
civil  procedure,  and  specially  the  provisions  of  article  1387,  should  be  taken 
into  consideration. 

Abt.  896.  In  no  case,  neither  at  the  instance  of  a  party  nor  offi- 
cially, shall  proceedings  with  regard  to  the  crimes  of  culpable  or 
fraudulent  bankruptcy  be  instituted  before  the  judge  or  court  has 
made  the  declaration  of  bankruptcy  and  that  there  are  grounds  to  pro- 
ceed criminally. 

See  the  third  appendix  of  this  code. 

Akt.  897.  The  classification  of  an  accidental  bankruptcy  by  means 
of  a  final  judgment  shall  not  be  an  obstacle  to  a  criminal  action  when, 
from  the  pending  suits  on  settlements,  admission  of  credits,  or  any 
other  matter,  there  should  appear  to  be  signs  of  acts  punishable  in 
the  penal  code,  which  shall  be  brought  to  the  knowledge  of  the  judge 
or  court  of  competent  jurisdiction.  In  such  cases  the  department  of 
public  prosecution  must  previously  be  heard. 

Section  Foubth. — Settlements  of  oankrupts  icith  their  creditors. 

Abt.  898.  At  any  stage  of  the  proceedings,  after  the  examination  of 
the  credits,  and  after  the  classification  of  the  bankruptcy  has  been 
made,  the  bankrupt  and  his  creditors  may  make  the  settlements  they 
may  deem  proper. 
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Fraudulent  bankrupts  shall  not  enjoy  this  right,  nor  those  who  flee 
during  the  proceedings  in  bankruptcy. 
See  articles  1289  et  seq.  of  the  law  of  civil  procedure  now  in  force. 

Art.  899.  The  settlements  between  the  creditors  and  the  bankrupt 
must  be  made  at  a  meeting  of  creditors  duly  called. 

Private  adjustments  between  the  bankrupt  and  any  of  his  creditors 
shall  be  void ;  the  creditor  who  makes  them  shall  lose  his  right  in  the 
bankruptcy,  and  the  bankrupt,  through  this  act  alone,  shall  be  classi- 
fied as  culpable,  when  he  does  not  deserve  to  be  considered  as  a 
fraudulent  bankrupt. 

See  articles  888  et  seq.  of  this  code. 

Art.  900.  The  creditors  specially  preferred,  the  preferred  creditors, 
and  the  mortgage  creditors  need  not  take  part  in  the  resolution  of  the 
board  with  regard  to  the  adjustment,  and  should  they  not  take  part 
therein,  they  shall  not  be  injured  by  reason  thereof  in  their  respective 
rights. 

if,  on  the  contrary,  they  should  prefer  to  take  part  and  vote  on  the 
settlement  proposed,  they  shall  be  included  in  the  extensions  and  dis- 
charges which  the  board  may  decide  upon,  without  prejudice  to  the 
place  and  degree  corresponding  to  their  credit. 

See  article  1392  of  the  law  of  civil  procedure. 

Art.  901.  The  draft  of  the  settlement  shall  be  discussed  and  sub- 
mitted, to  vote,  the  vote  of  a  number  of  creditors  composing  one  over 
one-half  of  those  present  being  sufficient  to  adopt  resolutios,  provided 
their  interest  in  the  bankruptcy  covers  three-fifths  of  the  total  liabili- 
ties, after  having  deducted  the  amount  of  the  credits  of  the  creditors 
included  in  the  first  paragraph  of  the  foregoing  article  who  may  have 
made  use  of  the  right  granted  them  therein. 

Articles  872,  873,  and  901  to  903  of  the  code  of  commerce  refer  to  the  suspen- 
sion of  payments  legally  effected,  and  in  no  manner  whatsoever  to  that  effected 
outside  of  the  exact  conditions  of  law,  to  which  they  have  no  application  at  all, 
and  are  to  be  considered  still  more  so  when  the  declaration  referred  to  is 
granted  on  the  request  of  the  person  interested,  without  a  hearing  or  opposi- 
tion of  his  creditors  being  possible.  (Opinion  of  June  28,  1894.  Oaceta  of 
November  9.) 

See  the  article  cited  in  the  preceding  note. 

Akt.  902.  Within  the  eight  days  following  the  holding  of  the  meet- 
ing at  which  the  settlement  was  accepted,  the  dissenting  creditors  and 
those  who  have  not  taken  part  in  the  meeting  may  object  to  the  ap- 
proval of  the  same. 

Art.  903.  The  only  reasons  on  which  the  objection  to  the  settlement 
may  be. based  shall  be  the  following: 

1.  Errors  in  the  procedure  prescribed  for  the  calling,  holding,  and 
deliberations  of  the  meeting. 

2.  Lack  of  qualifications  or  representation  in  one  of  the  voters,  if 
his  vote  decides  the  majority  in  number  or  amount. 

3.  Fraudulent  understandings  between  the  debtor  and  one  or  more 
creditors,  or  of  the  creditors  among  themselves  to  vote  in  favor  of  the 
settlement. 

4.  Fraudulent  exaggerations  of  credits  in  order  to  obtain  the  ma- 
jority in  amount 
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5.  Fraudulent  error  in  the  general  balance  of  the  transactions,  of 
the  bankrupt,  or  in  the  reports  of  the  receivers,  in  order  to  facilitate 
the  admission  of  the  proposals  of  the  debtor. 

See  In  the  annotation  to  article  901  the  doctrine  of  the  opinion  of  June  28. 
1894. 

Art.  904.  After  the  settlement  has  been  approved,  and,  with  the 
exception  of  the  provisions  contained  in  article  900,  it  shall  be  bind- 
ing upon  the  bankrupt  and  for  all  the  creditors  whose  credits  are  of 
a  date  prior  to  the  declaration  of  bankruptcy,  should  they  have  been 
cited  in  a  legal  manner,  or  if,  having  been  notified  of  the  approval  of 
the  settlement,  they  should  not  have  proceeded  against  the  latter  in 
the  manner  prescribed  in  the  law  of  civil  procedure,  even  though  they 
are  not  included  in  the  balance  and  have  not  taken  part  in  the  pro- 
ceedings. 

The  provisions  of  the  law  of  civil  procedure  to  which  allusion  Is  made  in  the 
article  we  annotate  are  those  contained  in  articles  1393  et  seq.  of  that  for  the 
Peninsula,  1391  of  that  for  Cuba  and  Porto  Rico,  and  1375  of  that  for  the 
Philippines. 

The  supreme  court  in  an  opinion  of  September  27,  1889,  established :  That  it 
can  not  be  said  that  a  creditor  was  cited  in  a  legal  manner  when,  notwithstand- 
ing that  his  domicile  appears  in  the  insrtument  of  credit,  he  is  not  personally 
cited  for  the  meeting,  in  accordance  with  article  1133  of  the  law  of  civil  pro- 
cedure, nor  is  the  right  granted  the  debtor  made  use  of,  by  article  1145  of  the 
same,  by  which  the  settlement  does  not  bind  him,  nor  does  the  notification  of 
the  decision  of  approval  of  the  agreement  made  extemporaneously  prejudice  him. 

Abt.  905.  By  virtue  of  the  settlement,  should  there  not  be  an  ex- 
press stipulation  to  the  contrary,  the  credits  shall  be  extinguished  in 
the  part  from  which  the  bankrupt  was  discharged,  even  though  there 
should  remain  a  surplus  from  the  assets  of  the  bankruptcy,  or  he 
should  subsequently  improve  his  fortune. 

Abt.  906.  If  the  debtor  with  regard  to  whom  the  settlement  has 
been  drawn  should  not  comply  therewith  any  of  his  creditors  may 
demand  the  rescission  of  the  settlement  and  the  continuation  of  the 
bankruptcy  before  the  judge  of  court  which  may  have  taken  cog- 
nizance thereof. 

It  can  not  be  affirmed  that  a  judgment  recognizes  the  right  alleged  in  apply- 
ing article  906  of  the  code  now  in  force  to  a  matter  prior  to  its  date,  when  what 
is  reaUy  done  is  to  apply  the  old  provisions,  invoking  said  article  only  to 
strengthen  the  argument     (Opinion  of  June  6,  1895.    Oaceta  of  September  11.) 

A  judgment  rescinding  a  contract  accepted  at  a  meeting  of  creditors  of  an  as- 
sociation and  which  declares  the  bankruptcy  of  the  same  does  not  violate  the 
provisions  of  articles  872,  906,  and  paragarph  2  of  article  876  of  the  code  of 
commerce  through  noncompliance  with  a  part  thereof  to  which  he  was  bound 
by  the  said  settlement.    (Opinion  of  October  1,  1894.    Qaceta  of  November  13.) 

Abt.  907.  In  case  there  should  not  have  been  the  special  agreement 
mentioned  in  article  905  the  creditors  who  are  not  fully  paid  with  the 
amount  they  receive  from  the  assets  of  the  bankruptcy  until  the  con- 
clusion of  the  liquidation  of  the  same  shall  preserve  the  right  of  ac- 
tion for  the  amount  still  due  them  on  the  property  which  the  bank- 
rupt may  or  is  able  to  acquire  subsequently. 

This  article  is  a  complement  to  article  905  referred  to.  See  articles  921  and 
928  of  this  code. 
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Section  Fifth. — Rights  of  creditors  in  eases  of  bankruptcy  and  their  respective 

classification. 

Art.  908.  The  merchandise,  goods,  and  any  other  kind  of  property 
which  may  compose  the  assets  of  the  bankruptcy,  the  ownership  of 
which  may  not  have  been  transferred  to  the  bankrupt  legally  and  ir- 
revocably, shall  be  considered  as  another's  property  and  shall  be 
placed  at  the  disposal  of  its  legitimate  owners  after  an  acknowl- 
edgment of  their  right  at  a  meeting  of  creditors  or  in  a  final  judg- 
ment, the  assets  retaining  the  rights  which  the  bankrupt  may  have 
in  said  property,  in  whose  place  the  former  shall  be  substituted,  pro- 
vided the  proper  obligations  are  complied  with. 

See  articles  457,  510,  and  879  of  this  code. 

Art.  909.  There  shall  be  considered  as  included  in  the  provisions 
of  the  foregoing  article  for  the  purposes  indicated  therein — 

1.  The  unappraised  and  appraised  dowry  property  which  may  re- 
main in  the  possession  of  the  husband  if  its  receipt  appears  in  a 
public  instrument  recorded  in  accordance  with  articles  21  and  27  of 
this  code. 

2.  The  paraphernal  property  which  the  wife  may  have  acquired 
by  reason  of  inheritance,  legacy,  or  gift,  either  in  the  manner  in 
which  it  was  received  or  if  it  has  been  subrogated  or  inverted  into 
other  property,  provided  the  inversion  or  subrogation  was  recorded 
in  the  commercial  registry  in  accordance  with  the  provisions  con- 
tained in  the  articles  cited  in  the  foregoing  number. 

3.  The  property  and  goods  the  bankrupt  may  have  on  deposit, 
under  administration,  leased,  rented,  or  of  which  he  enjoys  the 
usufruct 

4.  The  merchandise  the  bankrupt  may  have  in  his  possession  or- 
dered to  be  sold,  purchased,  transferred,  or  delivered. 

5.  The  drafts  or  promissory  notes  which  without  indorsement  or 
any  statement  which  transfers  their  ownership  should  have  been  sent 
the  bankrupt  for  collection,  and  those  he  may  have  gained  possession 
of  for  the  account  of  another,  drawn  or  indorsed  directly  in  favor 
of  the  principal. 

6.  The  moneys  forwarded  outside  of  account  current  to  the  bank- 
rupt for  delivery  to  a  determined  person  in  the  name  and  for  the 
account  of  the  principal,  or  to  satisfy  obligations  which  are  to  be 
met  in  the  domicile  of  the  former. 

7.  The  amounts  which  are  owed  the  bankrupt  by  reason  of  sales 
made  for  the  account  of  another,  and  the  drafts  or  promissory  notes 
of  the  same  character  which  are  in  his  possession,  even  though  they 
are  not  drawn  in  favor  of  the  owner  or  the  merchandise  sold,  pro- 
vided it  is  proven  that  the  obligation  arises  therefrom  and  that  they 
were  in  the  possession  of  the  bankrupt  for  the  account  of  the  owner 
in  order  to  be  cashed,  and  the  amounts  thereof  to  be  forwarded  at 
the  proper  time,  which  shall  be  legally  presumed  if  the  amount 
should  not  have  been  entered  on  account  current  between  both. 

8.  The  goods  sold  to  the  bankrupt  for  cash,  the  price  of  which  has 
not  been  paid  at  all  or  only  in  part,  while  they  remain  packed  in  the 
warehouses  of  the  bankrupt  or  in  the  manner  in  which  the  delivery 
was  made,  and  when  they  are  in  such  condition  as  to  be  specifically 
distinguished  by  the  marks  and  numbers  of  the  packages  or  bales. 
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9.  The  merchandise  which  the  bankrupt  may  have  purchased  on 
credit,  until  the  material  delivery  of  the  same  has  not  teen  made  to 
him  in  his  warehouses  or  in  a  place  agreed  upon,  and  that  the  bills  of 
lading  or  shipping  receipts  which  may  have  been  forwarded  to  him, 
after  being  shipped,  by  order  and  for  the  account  and  risk  of  the 
purchaser. 

In  the  cases  of  this  number  and  of  number  8  the  receivers  may 
retain  the  goods  purchased  or  demand  them  for  the  assets  paying  the 
price  thereof  to  the  vendor.* 

See  articles  32  et  seq.  of  the  commercial  registry  regulations  and  the  third 
appendix  of  this  code. 

Abt.  910.  There  shall  also  be  considered  as  included  in  the  provi- 
sions of  article  908,  for  the  purposes  determined  therein,  the  amount 
of  the  bank  notes  in  circulation  of  banks  of  issue,  in  case  of  the  bank- 
ruptcy of  these  institutions. 

Art.  911.  From  the  proceeds  of  the  property  of  the  bankruptcy, 
after  making  the  deductions  prescribed  in  uie  foregoing  articles,  the 
creditors  shall  be  paid  in  accordance  with  the  provisions  contained  in 
the  following  articles: 

See  articles  928,  927,  932,  and  941  of  this  code. 

Abt.  912.  The  graduation  of  the  credits  shall  be  made  by  dividing 
them  into  two  sections.  The  first  one  shall  include  the  credits  which 
are  to  be  paid  from  the  proceeds  of  the  personal  property  of  the  bank- 
ruptcy, and  the  second  those  which  are  to  be  paid  irom  the  proceeds 
of  the  real  estate. 

Akt.  913.  The  preference  of  the  creditors  of  the  first  section  shall 
be  established  in  the  following  order: 

1.  The  creditors  specially  preferred  in  this  order — 

a.  The  creditors  by  reason  of  burial,  funeral  and  probate  expenses. 

b.  The  creditors  by  reason  of  furnishing  support  to  the  bankrupt 
or  to  his  family. 

c.  The  creditors  by  reason  of  personal  services,  including  the  com- 
mercial employees,  for  the  six  months  immediately  preceding  the 
bankruptcy. 

9.  The  preferred  creditors  who  are  given  a  preferred  right  in  this 
code. 

3.  The  creditors  preferred  by  common  law,  and  the  legal  mortgage 
creditors  in  the  cases  in  which,  in  accordance  with  the  said  law,  they 
are  preferred  with  regard  to  personal  property. 

4.  The  creditors,  appearing  to  be  such  by  public  instruments,  to- 
gether with  those  who  are  such  by  reason  of  commercial  instruments 
or  contracts  in  which  an  agent  or  broker  has  taken  part. 

5.  The  common  creditors  through  commercial  transactions. 

6.  The  common  creditors  according  to  the  civil  law. 

The  preferred  creditors  referred  to  in  number  2  of  the  article  we  annotate  are, 
among  others,  those  referred  to  in  articles  98,  196,  276,  372,  375,  403,  680,  and  791 
of  this  code,  and  the  mortgage  creditors  mentioned  in  number  3  are  those 
referred  to  in  article  168  of  the  mortgage  law. 


•  With  regard  to  the  modifications  which  are  considered  as  advisable  for  this 
article,  see  the  project  of  law  published  in  the  Gaceta  of  April  27,  1892,  which 
we  insert  as  an  appendix. 


75270— H.  Doc.  1484,  60-2,  pt  2 33 
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Art.  914.  The  preference  to  be  observed  in  the  payment  of  the 
creditors  of  the  second  section  shall  conform  to  the  following  order: 

1.  The  creditors  with  a  property  right,  in  the  terms  and  in  the  order 
established  in  the  mortgage  law. 

2.  The  creditors  specially  preferred  and  the  others  mentioned  in 
the  foregoing  article,  in  accordance  with  the  order  established  therein. 

With  regard  to  the  provisions  of  number  1,  see  articles  26,  51,  and  64  of  the 
mortgage  law. 

In  case  the  owner  of  a  vessel  should  be  declared  bankrupt,  there  shall  be 
considered  as  included  in  the  article  we  annotate  the  credits  secured  by  a  mort- 
gage on  the  said  vessel,  and  the  others  which  have  preference  over  the  same  in 
accordance  with  the  provisions  of  the  marine  mortgage  law.  (Art  51  of  the 
same.) 

Art.  915.  The  amounts  which  the  legal  mortgage  creditors  may 
receive  from  the  personal  property  after  it  has  been  sold,  shall  tie 
credited  on  account  of  what  they  are  to  receive  through  the  sale  of  the 
real  property ;  and  should  they  nave  received  the  full  amount  of  their 
credit,  it  shall  be  considered  as  canceled,  and  the  creditors  following 
in  order  of  dates  shall  then  be  paid. 

Art.  916.  The  creditors  shall  receive  their  credits  without  distinc- 
tion as  to  date,  pro  rata  within  each  class,  and  in  accordance  with  the 
order  indicated  in  articles  913  and  914. 

Exceptions  are: 

1.  The  mortgage  creditors,  who  shall  collect  in  the  order  of  the 
dates  of  the  record  of  their  instruments. 

2.  The  creditors  whose  credits  appear  in  public  or  commercial  in- 
struments, in  which  agents  or  brokers  have  taken  part,  who  shall  also 
collect  in  the  order  of  the  dates  of  their  instruments. 

There  are  reserved,  notwithstanding  the  foregoing  provisions,  the 
preferences  established  on  a  determined  article,  in  which  case,  should 
several  creditors  of  the  same  class  appear,  the  general  rule  shall  be 
observed. 

Akt.  917.  The  proceeds  of  the  sale  shall  not  be  distributed  among 
the  creditors  of  one  grade,  letter,  or  number  of  those  designated  in 
articles  913  and  914,  unless  all  the  credits  of  that  grade,  letter,  or 
number  of  the  said  articles  are  entirely  paid,  according  to  their  order 
of  preference. 

Art.  918.  The  creditors  having  a  security  established  in  a  public 
instrument  or  in  a  certificate  in  which  an  agent  or  broker  has  taken 
part,  shall  not  be  obliged  to  turn  into  the  assets  the  securities  or  ob- 
jects they  may  have  received  as  security,  unless  the  receivers  in  bank- 
ruptcy should  desire  to  recover  the  same  by  paying  the  credit  in 
question  in  full. 

Should  the  receivers  not  make  use  of  this  right,  the  creditors  having 
security  which  can  be  quoted  on  exchange  may  sell  the  same  when  the 
debt  falls  due,  in  accordance  with  the  provisions  of  article  323  of  this 
code;  and  should  the  pledges  be  of  a  different  kind,  they  may  alienate 
them  with  the  intervention  of  a  licensed  broker  or  agent,  should  there 
be  any,  and  otherwise  at  a  public  auction  held  before  a  notary. 

The  surplus  which  there  may  be  after  the  credit  has  been  extin- 
guished shall  be  turned  over  to  the  assets. 

If,  on  the  contrary,  there  should  still  remain  a  balance  against  the 
bankrupt,  the  creditor  shall  be  considered  as  a  creditor  whose  credit 
appears  in  a  public  instrument,  in  the  place  corresponding  to  him 
according  to  the  date  of  the  contract. 
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As  an  explanation  of  the  provisions  of  this  article,  see  articles  320,  324,  and 
number  9  of  article  913  of  this  code. 

Art.  919.  The  mortgage  creditors,  either  voluntary  or  legal,  whose 
credits  are  not  covered  by  the  sale  of  the  real  estate  which  may  have 
been  mortgaged  in  their  favor,  shall  be  considered  with  regard  to  the 
balance  as  creditors  whose  credits  appear  in  a  public  instrument, 
being  included  in  the  rest  of  this  grade  according  to  the  date  of  their 
instruments. 

Section  Sixth. — Discharge  of  bankrupts.* 

Art.  920.  Fraudulent  bankrupts  can  not  be  discharged. 

Art.  921.  The  bankrupts  not  included  in  the  foregoing  article  may 
obtain  their  discharge  by  proving  that  they  have  fully  complied  with 
the  approved  adjustment  they  may  have  made  with  their  creditors. 

Should  there  have  been  no  agreement,  they  shall  be  obliged  to  prove 
that  all  the  obligations  acknowledged  in  the  bankruptcy  proceedings 
were  liquidated  with  the  assets  of  the  same,  or  through  subsequent 
payments.5 

See  the  third  appendix  after  this  code. 

a  Art.  922.  With  the  discharge  of  the  bankrupt  all  the  legal  interdic- 
tions which  a  declaration  of  bankruptcy  gives  rise  to  shall  cease. 

Section  Seventh. — General  provisions  regarding  the  bankruptcy  of  commercial 

associations  in  general. 

Art.  923.  The  bankruptcy  of  a  general  or  limited  copartnership 
includes  that  of  the  members  who  may  have  a  joint  liability  therein, 
in  accordance  with  articles  127  and  148  of  this  code,  and  shall  produce 
with  regard  to  all  of  said  partners  the  effects  inherent  in  the  declara- 
tion of  bankruptcy,  but  the  respective  liquidations  always  being  kept 
separated. 

Art.  924.  The  bankruptcy  of  one  or  more  partners  shall  not  in 
itself  produce  the  bankruptcy  of  the  copartnership. 

But  it  will  produce  the  total  dissolution  of  the  association,  In  accordance  with 
the  provisions  of  number  3  of  article  222  of  this  code 

Art.  925.  If  the  partners  in  limited  copartnerships  or  stockholders 
of  corporations  should  not  have  delivered  at  the  time  of  the  bank- 
ruptcy the  full  amount  they  bound  themselves  to  contribute  to  the 
association,  the  receiver  or  receivers  of  the  bankruptcy  shall  have  a 
right  to  demand  of  them  the  liabilities  which  may  be  necessary 
within  the  limit  of  their  respective  liability. 

Art.  926.  The  special  partners,  the  stockholders  of  corporations 
and  those  of  joint-stock  companies,  who  are  at  the  same  time  cred- 
itors of  the  bankruptcy,  shall  not  appear  in  the  liabilities  of  the  same 
except  for  the  difference  appearing  in  their  favor  after  the  amounts 
they  were  obliged  to  contribute  as  such  members  should  be  pro- 
vided for. 

The  associations  referred  to  in  this  article  are  those  treated  of  in  the  follow- 
ing section  of  this  code,  and  not  other  kinds  of  associations.  (Opinion  of  May 
16,  1895.    Gaceta  of  August  26.) 

Art.  927.  In  general  copartnerships  the  private  creditors  of  the 
partners  whose  credits  should  be  prior  to  the  constitution  of  the 

•With  regard  to  the  discharge  of  bankrupts,  see  article  1388  of  the  law  of 
civil  procedure. 
b  See  the  note  to  article  909,  which  is  also  applicable  to  article  921. 
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association  shall  be  placed  in  the  same  category  as  the  creditors  of 
the  latter,  and  in  their  proper  place  and  grade,  in  accordance  with 
the  provisions  contained  in  articles  913,  914,  and  915  of  this  code. 

Subsequent  creditors  shall  only  be  entitled  to  recover  their  credits 
from  the  balance,  should  there  be  any,  after  the  debts  of  the  associa- 
tion have  been  satisfied,  the  preference  granted  by  law  to  preferred 
and  to  mortgage  credits  always  being  reserved. 

Akt.  928.  The  settlement  in  cases  of  the  bankruptcy  of  corpora- 
tions which  are  not  in  liquidation  may  have  for  an  object  the  contin- 
uation or  the  transfer  of  the  enterprise,  with  the  conditions  fixed  in 
the  said  settlement. 

Art.  929.  The  associations  shall  be  represented  during  the  bank- 
ruptcy in  the  manner  which  may  have  been  foreseen  for  such  cases  in 
the  by-laws,  and  in  the  absence  thereof,  by  the  board  of  directors; 
and  they  may  at  any  stage  thereof  submit  to  the  creditors  the  propo- 
sitions of  settlement  which  they  may  consider  prober,  which  must 
be  decided  in  accordance  with  the  provisions  contained  in  the  fol- 
lowing section. 

Section  Eighth. — Suspension  of  payments  and  bankruptcy  of  railroad  and 
other  public-work  companies  or  enterprises, 

Aht.  930.  Railroad  companies  and  others  devoted  to  works  of  gen- 
eral, provincial,  or  municipal  public  service,  which  find  themselves 
unable  to  meet  their  obligations,  may  appeal  to  the  judge  or  court, 
requesting  a  declaration  of  suspension  oi  payments. 

The  declaration  of  suspension  of  payments  may  also  be  made  at 
the  instance  of  one  or  more  legitimate  creditors,  as  such  being  under- 
stood, for  the  effects  of  this  article,  those  mentioned  in  article  876. 

Art.  931.  The  service  of  the  operation  of  railroads  or  any  other 
public  works  can  not  be  interrupted  through  any  judicial  or  adminis- 
trative action. 

See  section  9,  title  1,  book  2,  and  article  372  of  this  code. 

Art.  932.  The  company  or  enterprise  which  desires  to  suspend 
payments  requesting  a  settlement  with  its  creditors  must  accompany 
their  petition  with  tne  balance  of  the  assets  and  liabilities. 

For  the  effects  relating  to  the  settlement,  the  creditors  shall  be 
divided  into  three  groups.  The  first  shall  include  the  credits  for  per- 
sonal services  and  those  proceeding  from  the  exercise  of  the  right  of 
eminent  domain,  and  for  works  and  material ;  the  second,  the  mort- 
gage obligations  issued  for  the  capital  which  they  themselves  repre- 
sent, and  for  the  coupons  and  amortization  which  have  fallen  due 
and  have  not  been  paid,  the  coupons  and  amortization  being  com- 
puted for  their  full  value,  and  the  obligations  according  to  the  rate 
of  issue,  this  group  being  divided  into  the  number  of  sections  equal 
to  that  of  the  issue  of  mortgage  obligations;  and  the  third,  all  other 
credits,  whatever  be  their  nature  and  order  of  preference  to  each 
other  and  with  regard  to  the  preceding  groups. 

See  the  provisions  of  article  186  with  regard  to  the  preference  in  the  payment 
of  the  issues  of  these  securities. 

Art.  933.  If  the  company  or  enterprise  should  not  present  the  bal- 
ance in  the  manner  prescribed  in  the  foregoing  article,  or  if  the 
declaration  of  suspension  of  payments  should  have  been  requested 
by  creditors  proving  the  conditions  required  in  the  second  paragraph 
of  article  930,  the  judge  or  court  shall  order  that  a  balance  be  struck 
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within  the  period  of  fifteen  days,  and  if  the  same  should  elapse  with- 
out the  balance  being  presented  it  shall  be  made  officially  within  the 
same  period  and  at  tne  expense  of  the  debtor  company  or  enterprise. 
Abt.  934.  The  declaration  or  suspension  of  payments  made  by  the 
judge  or  court  shall  produce  the  following  effects : 

1.  It  shall  suspend  executions  and  judicial  decrees. 

2.  It  shall  obligate  the  companies  and  enterprises  to  deposit  in  the 
treasury  or  in  the  banks  authorized  to  accept  the  same,  the  surplus, 
after  meeting  the  expenses  of  management,  operation,  and  con- 
struction. 

3.  It  shall  obligate  the  companies  or  enterprises  to  present  to  the 
judge  or  court,  within  the  period  of  four  months,  a  proposition  of 
settlement  for  the  payment  of  the  creditors,  previously  approved  at 
an  ordinary  or  extraordinary  meeting  of  the  shareholders,  if  the 
debtor  company  or  enterprise  should  have  been  established  on  shares. 

Abt.  934.  (Cuba  and  Porto  Rico.)  The  declaration  or  suspension 
of  payments  made  by  the  judge  or  court  shall  produce  the  follow- 
ing effects:  First,  it  shall  suspend  executions  and  judicial  decrees; 
second,  it  shall  obligate  the  companies  and  enterprises  to  deposit  in 
the  treasury  or  in  the  banks  authorized  to  accept  the  same,  the  surplus, 
after  meeting  the  expenses  of  management,  operation,  and  construc- 
tion; third,  it  shall  oblige  the  companies  or  enterprises  to  present  to 
the  judge  or  court,  within  the  period  of  four  months,  a  proposition  of 
settlement  for  the  payment  of  the  creditors,  previously  approved  at 
an  ordinary  or  extraordinary  meeting  by  the  shareholders,  if  the 
debtor  companv  or  enterprise  should  have  been  established  on  shares. 

Art.  935.  Tne  settlement  shall  be  approved  if  it  is  accepted  by 
those  representing  three-fifths  of  each  of  the  groups  or  sections  men- 
tioned in  article  932. 

It  shall  also  be  considered  as  approved  by  the  creditors  if  there 
should  not  have  attended  within  the  first  period  fixed  for  the  purpose 
a  sufficient  number  to  make  up  the  majority  which  is  above  referred 
to,  and  at  a  second  call  it  should  be  accepted  by  the  creditors  who 
represent  two-fifths  of  the  total  of  the  first  two  groups  and  of  their 
sections,  provided  there  is  no  objection  exceeding  two-fifths  of  any  of 
said  groups  or  of  the  total  liabilities. 

Art.  936.  Within  the  fifteen  days  following  the  counting  of  the 
votes,  if  the  result  should  have  been  favorable  to  the  settlement,  the 
dissenting  creditors  and  those  who  may  not  have  attended  may  object 
to  the  settlement  by  reason  of  defects  in  the  call  of  the  creditors,  and 
in  the  signatures  of  the  latter,  or  for  any  of  the  reasons  stated  in  num- 
bers 2  to  5  of  article  903. 

Art.  937.  After  the  settlement  has  been  approved  without  objec- 
tion, or  if  said  objection  has  been  disallowed  by  a  final  judgment,  it 
shall  be  obligatory  for  the  company  and  for  all  the  creditors  whose 
credits  are  of  a  date  prior  to  the  suspension  of  payments,  should  they 
have  been  cited  in  a  legal  manner,  or,  if  having  been  notified  of  the 
settlement  they  should  not  have  objected  thereto  in  the  terms  pre- 
scribed in  the  law  of  civil  procedure. 

Articles  1889  et  seq.  of  the  law  of  civil  procedure  for  the  Peninsula,  1387  of 
that  for  Cuba  and  Porto  Rico,  and  1371  of  that  for  the  Philippines,  refer  to 
settlement  between  creditors  and  bankrupts. 

Art.  938.  The  declaration  of  the  bankruptcy  of  companies  or  enter- 
prises shall  be  proper  when  they  request  it,  or  at  the  instance  of  a 
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legitimate  creditor,  provided  any  of  the  following  conditions  is 
proven  in  the  latter  case : 

1.  If  four  months  should  elapse  from  the  declaration  of  suspension 
of  payments  without  the  proposed  settlement  being  presented  to  the 
judge  or  court. 

2.  If  the  settlement  should  be  disapproved  by  a  final  judgment  or  if 
sufficient  signatures  to  approve  it  should  not  meet  within  the  two 
periods  referred  to  in  article  935. 

3.  If  the  settlement  having  been  approved,  it  should  not  be  com- 

f>lied  with  by  the  debtor  company  or  enterprise,  provided  that  in  the 
atter  case  it  is  requested  by  creditors  representing  at  least  one-twen- 
tieth of  the  liabilities. 

Ajkt.  939.  After  the  declaration  of  bankruptcy  has  been  made,  if  the 
concession  should  still  be  in  force,  the  Government  or  the  corporation 
which  granted  it  shall  be  informed  thereof,  and  a  board  of  receivers 
shall  be  established,  composed  of  a  president  appointed  by  said  au- 
thority; two  members  appointed  by  the  corporation  or  enterprise; 
one  for  each  group  or  section  of  creditors  and  three  members  selected 
from  among  the  latter. 

Art.  940.  The  board  of  receivers  shall  provisionally  organize  the 
service  of  the  public  work;  it  shall  administer  and  operate  it,  being 
furthermore  obliged : 

1.  To  deposit  the  proceeds  in  the  general  treasury  as  a  necessary 
deposit,  after  deducting  and  paying  the  expenses  of  administration 
and  operation. 

2.  To  deposit  in  the  same  treasury,  and  also  as  a  necessary  deposit, 
the  cash  on  hand  or  securities  the  company  or  enterprise  may  have  at 
the  time  of  the  receivership. 

3.  To  exhibit  the  books  and  papers  belonging  to  the  company  or 
enterprise  when  proper  or  when  ordered  to  do  so  by  the  judge  or 
court 

Abt.  940.  (Cuba  and  Porto  Rico.)  The  board  of  receivers  shall 
provisionally  organize  the  service  of  the  public  work ;  it  shall  admin- 
ister and  operate  it,  being  furthermore  obliged :  First,  to  deposit  the 
proceeds  in  the  general  treasury  or  in  the  banks  authorized  to  accept 
them,  after  deducting  and  paying  the  expenses  of  administration  and 
operation;  second,  to  deposit  in  the  same  place  and  also  as  a  neces- 
sary deposit,  the  cadi  on  hand  or  securities  the  company  or  enterprise 
may  have  at  the  time  of  the  receivership ;  third,  to  exhibit  the  books 
and  papers  belonging  to  the  company  or  enterprise  when  proper  or 
when  ordered  to  do  so  by  the  judge  or  court. 

Art.  941.  In  the  graduation  and  payment  of  the  creditors,  the  pro- 
visions contained  in  the  fifth  section  of  this  title  shall  be  observed. 

See  articles  908  to  919  of  this  code. 

Title  II. — Prescriptions.0 

Art.  942.  The  periods  fixed  in  this  code  for  bringing  the  actions 
arising  from  commercial  contracts  can  not  be  extended  and  are  with- 
out recourse. 

Art.  943.  The  actions  which  by  virtue  of  this  code  do  not  have  a 
fixed  period  in  which  to  be  brought  judicially  shall  be  governed  by 
the  provisions  of  the  common  law. 

•  Besides  the  periods  fixed  in  this  title  for  prescriptions,  observe  those  men- 
tioned in  articles  85,  342,  475,  number  7,  articles  781,  798,  797,  and  798  of  this 
code. 
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An,  944.  The  prescription  shall  be  interrupted  through  suit  or 
any  judicial  proceeding  brought  against  the  debtor,  through  the  ac- 
knowledgment of  the  obligations,  or  through  the  renewal  of  the  in- 
strument on  which  the  right  of  the  creditor  is  based. 


The  period  oi  the  prescription  shall  begin  to  be  counted  again,  in 
case  of  the  acknowledgment  of  the  obligations,  from  the  day  this  is 
done;  in  case  of  their  renewal,  from  the  date  of  the  new  instrument, 
and  if  the  period  for  meeting  the  obligation  should  have  been  ex- 
tended, from  the  date  this  extension  has  fallen  due. 

Abt.  945.  The  liability  of  exchange  brokers,  commercial  brokers, 
or  ship-broking  interpreters  in  the  obligations  in  which  they  take 
part  by  reason  of  their  office  shall  prescribe  after  three  years. 

Art.  946.  The  real  action  against  the  security  of  agents  shall  only 
be  brought  within  six  months,  counted  from  the  date  of  the  receipt 
of  the  public  securities,  commercial  bonds  or  funds  which  may  have 
been  delivered  to  them  for  negotiation,  with  the  exception  of  the  cases 
of  interruption  or  suspension  mentioned  in  article  944. 

Abt.  947.  The  actions  which  may  be  brought  by  a  partner  against 
the  copartnership,  or  vice  versa,  shall  prescribe  after  three  years, 
counted,  according  to  the  cases,'  from  the  withdrawal  of  the  partner, 
his  exclusion,  or  from  the  dissolution  of  the  copartnership. 

It  shall  be  necessary,  in  order  that  this  period  may  run,  to  record 
in  the  commercial  registry  the  withdrawal  of  the  partner,  his  exclu- 
sion, or  the  dissolution  of  the  copartnership.  The  right  to  recover 
the  dividends  or  payments  which  are  declared  by  reason  of  profit  or 
capital  on  the  part  or  share  which  is  due  each  partner  in  the  associa- 
tion funds,  shall  prescribe  after  five  years,  counted  from  the  day 
fixed  to  commence  their  collection. 

Art.  948.  The  prescription  in  favor  of  a  partner  who  withdrew 
from  the  copartnership  or  who  was  excluded  from  the  same  if  it  ap- 
pears in  the  manner  indicated  in  the  foregoing  article,  shall  not  be 
interrupted  by  the  judicial  proceedings  instituted  against  the  co- 
partnership or  against  another  partner. 

The  prescription  in  favor  of  the  partner  who  was  part  of  the  co- 
partnership at  the  time  of  its  dissolution  shall  not  be  interrupted  by 
the  judicial  proceedings  instituted  against  another  partner,  but  shall 
be  by  those  instituted  against  the  liquidators. 

Abt.  949.  The  actions  against  the  managing  and  directing  mem- 
bers of  associations  shall  terminate  at  the  end  of  four  years,  to  be 
counted  from  the  time  they  cease  to  manage  the  same  for  any  reason 
whatsoever. 

Abt.  950.  Actions  arising  from  drafts  shall  extinguish  three  years 
after  they  have  fallen  due,  should  they  have  been  protested  or  not 

A  similar  rule  shall  be  applied  to  drafts  and  promissory  notes  of 
commerce,  to  checks,  stubs,  and  other  instruments  of  draft  or  ex- 
change, and  to  the  dividends,  coupons,  and  the  amounts  of  the  amorti- 
zation of  obligations  issued  in  accordance  with  this  code. 

Abt.  951.  The  actions  relating  to  the  collection  of  transporta- 
tion, freights,  expenses  inherent  thereto,  and  the  contributions  of 
ordinary  averages  shall  prescribe  six  months  after  the  goods  which 
gave  rise  thereto  were  delivered. 
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The  right  to  the  collection  of  the  passage  shall  prescribe  after  a 
similar  period,  to  be  counted  from  the  day  the  traveler  arrived  at  his 
destination,  or  from  the  day  he  should  have  paid  the  same. 

Art.  952.  The  following  shall  prescribe  after  one  year : 

1.  The  actions  arising  from  services,  works,  provisions,  and  fur- 
nishing of  goods  or  money  for  the  construction,  repair,  equipment,  or 

Srovisioning  of  vessels,  or  to  support  the  crew,  to  be  counted  from  the 
elivery  of  the  goods  and  money,  or  from  the  period  stipulated  for 
their  payment,  and  from  the  time  the  services  or  labor  were  ren- 
dered, if  they  should  not  h&ve  been  engaged  for  a  definite  period  or 
voyage.  Should  this  be  the  case,  the  time  of  the  prescription  shall 
begin  to  be  counted  from  the  end  of  the  voyage  or  from  the  date  of 
the  contract  referring  thereto,  and  should  there  be  any  interruption 
therein,  from  the  time  of  the  definite  conclusion  of  the  service. 

2.  The  actions  relating  to  the  delivery  of  the  cargo  in  maritime  or 
land  transportation  or  to  the  indemnity  for  delays  and  damages  suf- 
fered by  the  goods  transported,  the  period  of  the  prescription  to  be 
countea  from  the  day  of  the  delivery  of  the  cargo  at  the  place  of  its 
destination,  or  from  the  day  on  which  it  should  have  been  delivered 
according  to  the  conditions  of  its  transportation. 

The  actions  for  damages  or  defaults  can  not  be  brought  if  at  the 
time  of  the  delivery  of  the  respective  shipments  or  within  the  twenty- 
four  hours  following,  when  damages'  which  do  not  appear  on  the  ex- 
terior of  the  packages  received  are  in  question,  the  proper  protests  or 
reservations  should  not  have  been  made. 

3.  The  actions  arising  from  expenses  of  the  judicial  sale  of  vessels, 
cargoes,  or  goods,  transported  by  sea  or  by  land,  as  well  as  those  aris- 
ing from  their  custody,  deposit,  and  preservation,  and  the  navigation 
and  port  expenses,  pilotage,  rescues,  assistance,  and  salvages,  the 
period  to  be  counted  from  the  time  the  expenses  were  incurred  and 
the  assistance  given,  or  from  the  conclusion  of  the  proceedings,  if 
any  should  have  been  instituted  on  the  case. 

Art.  953.  The  actions  to  demand  indemnity  for  collisions  shall  pre- 
scribe after  two  years  from  the  accident. 

These  actions  shall  not  be  admissible  if  the  proper  statement  should 
not  have  been  made  by  the  captain  of  the  vessel  damaged,  or  by  the 
persons  exercising  his  duties,  at  the  first  port  which  may  be  maae,  in 
accordance  with  cases  8  and  15  of  article  612,  when  they  may  occur. 

Art.  954.  Actions  arising  from  loans  on  bottomry  or  respondentia 
or  from  marine  risks  shall  prescribe  after  three  years  from  the  period 
of  the  respective  contracts  or  from  the  date  of  the  accident  which 
gives  rise  thereto. 

Title  III. — General  Provisions. 

Art.  955.  In  cases  of  war,  officially  declared  epidemic  or  revolu- 
tion, the  Government  may,  if  it  is  resolved  upon  by  the  council  of  sec- 
retaries and  the  Cortes  are  informed  thereof,  suspend  the  action  of 
the  periods  fixed  by  this  code  for  the  purposes  of  commercial  trans- 
actions, fixing  the  points  or  places  where  it  considers  the  suspension 
advisable,  when  the  latter  is  not  to  be  general  for  the  whole  Kingdom. 

Art.  955.  (Philippines.)  For  a  better  understanding  and  applica- 
tion of  this  code  there  shall  be  considered  as  Spaniards  all  person* 
who,  according  to  the  constitution  of  the  Monarchy,  are  thus  con- 
sidered. 
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ROYAL  DEGREE. 


Taking  into  consideration  the  reasons  stated  to  me  by  the  Secretary 
of  Grace  and  Justice,  in  conformity  with  the  opinion  or  the  Council  of 
Secretaries,  and  after  hearing  the  Council  of  State, 

I  hereby  approve  the  attached  regulations  for  the  organization  and 
government  01  the  commercial  registry  as  provisional,  which  shall  go 
into  operation  from  January  1,  1886. 

Given  at  the  Palace  on  December  26, 1885. 

Maria  Cristina. 

Manuel  Alonso  Martinez, 

Secretary  of  Grace  and  Justice. 


PROVISIONAL  REGULATIONS  FOR  THE  ORGANIZATION  AND  GOVERNMENT 
OF  THE  COMMERCIAL  REGISTRY." 

Chapter  I. — Commercial  registries  and  officials  in  charge  thereof. 

Article  1.  From  January  1, 1886.  there  shall  be  established  in  each 
capital  of  a  province  of  the  Peninsula,  Balearic  Islands  and  Canaries, 
the  commercial  registry  ordered  to  be  opened  by  article  16  of  the 
code  of  commerce  and  to  consist  of  two  books  of  merchants  and 
associations. 

The  third  book  destined  to  the  recording  of  vessels  shall  be  estab- 
lished in  Sevilla,  in  the  capitals  of  the  coast  provinces  which  are  at  the 
same  time  seaports,  and  in  the  capital  of  the  respective  maritime  prov- 
ince when  the  former  do  not  include  said  condition.5 

°  These  regulations  with  the  proper  amendments,  which  are  indicated  below, 
were  extended  to  the  Islands  of  Cuba  and  Porto  Rico  by  a  royal  decree  of  Jane 
32,  1886. 

5  The  same  article,  amended  for  Cuba  and  Porto  Rico,  is  as  follows : 

Article  1.  From  May  1,  1886,  there  shall  be  established  in  each  of  the  six 
provinces  of  the  island  of  Cuba,  and  in  the  capital  and  city  of  Ponce,  in  the 
Island  of  Porto  Rico,  the  commercial  registry  ordered  to  be  opened  by  article  16 
of  the  new  code  of  commerce,  and  to  consist  of  two  books  for  merchants  and 
associations. 

The  third  book  destined  to  the  recording  of  vessels  shall  be  established  in 
Habana  for  that  province  and  for  the  province  of  Pinar  del  Rio ;  in  Matanzas 
and  Santiago  de  Cuba  for  the  respective  provinces ;  in  Cienf uegos  for  the  prov- 
ince of  Santa  Clara,  and  in  Nuevltas  for  that  of  Puerto  Principe,  as  well  as  in 
San  Juan  Bautista  de  Puerto  Rico  and  in  Ponce  for  that  island. 

The  commercial  registry  of  the  capital  of  Porto  Rico  shall  include  the  terri- 
tories of  the  two  inferior  courts  of  the  capital  and  those  of  Arecibo,  Humacao, 
Cagnas,  and  Aguadilla ;  that  established  In  Ponce  shall  Include  the  territories  of 
those  of  Ponce,  Mayagtiez,  San  German,  and  Guayama. 
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Art.  2.  Until  the  commercial  registries  are  established  in  the  man- 
ner prescribed  in  article  32  of  said  code,  the  registers  of  property 
shall  temporarily  take  charge  of  these  offices,  and  m  their  absence  the 
prosecuting  attorney  of  the  municipal  court  shall  do  so,  who  shall,  in 
so  far  as  this  service  is  concerned,  be  immediately  under  the  jurisdic- 
tion of  the  general  direction  of  the  civil  and  property  registries  and  of 
notaries. 

Art.  3.  Should  there  be  two  or  more  registers  of  property  in  any 
capital  of  a  province,  the  one  designated  by  the  direction  shall  dis- 
charge the  duties  of  commercial  register. 

Aht.  4.  All  the  expenses  necessary  to  keep  the  registries,  including 
the  books,  indices,  and  seal,  without  prejudice  to  their  remaining  the 
property  of  the  State,  shall  be  defrayed  by  the  commercial  registers. 

Chapter  II. — Manner  of  keeping  the  registries. 

Art.  5.  The  commercial  registry  shall  be  open  every  day  which  is 
not  a  holiday  for  six  hours,  which  shall  be  made  known  to  the  public 
by  means  of  an  advertisement  in  the  official  bulletin  of  the  respective 
province,  besides  doing  so  on  the  door  of  the  office. 

Art.  6.  The  three  books  of  the  registry  shall  be  kept  in  volumes  or 
pamphlets  composed  of  handmade  linen  paper  of  the  second  class, 
made  in  Spain,  sewed  with  ribbon  and  twine,  and  bound  in  calfskin, 
with  parchment  corners,  and  board  and  black  cloth  covers. 

The  first  two  sheets  and  the  last  one  shall  be  left  entirely  in  blank. 
The  others  shall  all  have  horizontal  lines. 

On  the  left  side  of  each  sheet  there  shall  be  left  between  two  perpen- 
dicular lines  a  space  of  2  centimeters  for  the  purpose  of  entering 
therein  the  number  of  each  record. 

All  the  ruled  pages  shall  be  numbered  in  figures  according  to  their 
order. 

Art.  7.  The  volumes  of  the  book  of  merchants  shall  be  composed  of 
100  serviceable  folios,  those  for  associations  of  200,  and  those  of  the 
registry  of  vessels  of  300. 

The  covers  for  the  first  of  said  books  shall  be  of  2-ply  cardboard, 
and  for  the  others  of  3-ply. 

On  the  back  there  shall  be  stated  in  gilt  characters  the  number  of 
the  volume  and  the  section  to  which  it  is  destined. 

Art.  8.  The  first  and  the  last  sheet  of  every  volume,  which  shall 
serve  as  fly  leaves,  shall  be  left  blank.  On  the  second  sheet  the  register 
shall  write  with  his  own  hand  the  title  in  the  following  manner : 

"  Commercial  Registry  of  the  property  of . 

"Book  of  (private  merchants,  associations,  or  vessels).  Vol- 
ume   ." 

The  register  shall  take  the  volume  to  the  municipal  judge  of  the  dis- 
trict in  which  the  office  is  situated  in  order  that  it  may  be  examined  by 
the  judge.  Should  the  latter  not  notice  any  defect  the  seal  of  the 
municipal  court  shall  be  affixed  to  each  folio  and  the  judge  shall  write 
in  his  own  hand  a  certificate  in  the  following  terms : 

"  Ij -,  municipal  judge  of ,  hereby  certify  that,  having 

examined  this  volume,  which  is  the  (the  number  appearing  in  the  title) 
of  the  book  of ,  of  the  commercial  registry  of  this  province,  ia 
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composed  of serviceable  folios,  including  this  one,  the  binding 

being  in  conformity  with  the  legal  precepts  and  the  sheets  being  in 
accordance  with  the  official  form." 

Date. 

Signature  of  the  judge.  • 

Signature  of  the  secretary. 

Should  the  judge  observe  any  errors  in  the  volume,  he  shall  re- 
turn it  to  the  register  in  order  that  it  be  substituted  by  another  one 
not  havingthem. 

Abt.  9.  Tor  every  merchant,  association,  or  vessel  which  is  to  be 
recorded  in  the  registry,  one  page  shall  be  allowed  in  the  proper 
book,  at  the  top  of  which  the  number  thereof  according  to  the  chron- 
ological order  of  the  presentation  of  petitions  or  instruments  shall 
appear. 

Abt.  10.  Every  page  destined  to  a  merchant,  association,  or  vessel 
shall  be  composed  of  the  number  of  folios  the  register  may  consider 
advisable  in  order  to  avoid  that  the  transfer  to  other  volumes  be 
often  required. 

In  case  all  the  folios  of  a  record  are  filled,  there  shall  be  stated  at 
the  end  of  the  last  one  the  folio  of  the  current  volume  where  the 
entries  are  to  be  continued,  and  in  the  latter  another  entry  shall  be 
made  of  the  folio  and  volume  from  which  it  is  continued. 

The  number  of  the  page  shall  be  preserved,  adding  the  word 
duplicate,  triplicate,  etc. 

Abt.  11.  The  commercial  registers  shall  conform  in  the  drafting  of 
records,  memoranda,  and  certifications  to  the  provisions  contained 
in  these  regulations. 

Abt.  12.  The  registers  shall  keep  in  separate  pamphlets  or  volumes 
an  index  for  each  of  the  books,  with  the  following  details: 

1.  Surname  and  name  of  the  merchant,  title  of  the  association,  or 
name  of  the  vessel,  according  to  the  book  to  which  the  index  refers. 

2.  Town  in  which  the  merchant  or  the  association  is  domiciled,  or 
registry  of  the  vessel. 

3.  Number  of  the  page  destined  to  each  merchant,  association,  or 
vessel,  and  folio  or  volume  where  it  can  be  found. 

4.  Remarks. 

For  each  letter  of  the  alphabet  the  register  shall  devote  the  number 
of  folios  he  may  consider  advisable,  and  in  order  to  make  the  entry 
on  the  proper  one.  the  initial  of  the  first  surname  of  the  merchant, 
that  of  the  title  of  the  association,  or  that  of  the  name  of  the  vessel 
shall  be  considered. 

Even  though  it  may  be  necessary,  by  reason  of  having  used  all  the 

folios  of  the  page  devoted  to  a  merchant,  association,  or  vessel,  to 

continue  in  another  volume  it  shall  not  be  necessary  to  include  in  the 

•third  column  the  number  of  the  folio  and  of  the  volume  where  it  is 

continued. 

In  the  fourth  column  the  register  shall  enter  the  number  and  folio 
to  which  the  page  of  the  entry  is  transferred,  the  folios  of  which 
have  been  filled,  without  prejudice  to  making  the  remarks  he  may 
deem  advisable  or  necessary  in  order  to  facilitate  the  search  and  to 
avoid  errors. 
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Art.  13.  Besides  the  books  of  registry,  registers  shall  have  another 
one  which  shall  be  a  stub  receipt  book  for  the  petitions  and  instru- 
ments which  may  be  presented  for  record. 

In  said  receipts  and  at  the  time  of  the  presentation  there  shall  be 
stated  the  day  and  hour  it  takes  place,  the  name  and  surname  of  the 
person  presenting  them,  the  kind  and  date  of  the  instrument  pre- 
sented, and  the  name  and  surname  of  the  person,  authority,  or  official 
who  subscribes  them. 

The  same  data  shall  be  entered  in  the  respective  stubs,  which  shall 
be  signed  by  the  person  presenting  the  document 

The  return  of  instruments  and  petitions  shall  be  made  by  means  of 
the  return  of  the  stub  receipt  to  the  register. 

In  case  the  latter  should  be  lost,  the  former  shall  be  returned  to 
the  person  interested  or  to  his  legal  representative  only,  leaving 
another  receipt  which  shall  serve  as  a  security  for  the  register. 

The  registers  shall  keep  the  stub  receipts  on  file,  being  liable  for 
the  delivery  of  the  instruments,  the  receipts  for  which  may  have  been 
lost. 

Art.  14.  In  all  commercial  registries,  statistics  shall  be  kept  in  ac- 
cordance with  the  instructions  from  the  General  Direction. 

Art.  15.  In  order  that  the  books  and  indexes  may  be  uniform  in 
all  the  registries,  the  direction  shall  distribute  forms  in  advance 
which  the  registers  must  follow  with  regard  to  the  size,  kind  of  paper, 
and  ruling  in  the  purchase  thereof. 

Art.  16.  Registers  shall  keep  in  separate  bundles,  made  up  in  order 
of  presentation : 

1.  Copies  of  the  petitions  and  those  of  all  kinds  of  instruments 
recorded  of  which  there  is  no  original  on  file  in  a  notarial  protocol 
or  in  public  archives. 

2.  The  copies  of  the  quotations  of  public  securities,  which  they  are 
to  receive  daily  from  the  board  of  directors,  according  to  the  provi- 
sions contained  in  article  80  of  the  code  of  commerce,  in  places  where 
there  is  an  exchange. 

3.  The  copies  of  bills  of  sale  of  vessels  authenticated  by  our  con- 
suls. 

4.  Official  communications. 

5.  The  stub  receipts  referred  to  in  article  13. 

They  shall  furthermore  keep  under  their  custody  and  liability  the 
books  which  may  be  delivered  to  them  in  compliance  with  article  99 
of  the  code  of  commerce,  and  shall  return  them  only  when  ordered  to 
do  so  by  the  proper  person. 

Art.  17.  The  bundles  shall  be  made  up  by  fixed  periods,  as  may  be 
considered  advisable  in  the  judgment  of  the  respective  register,  and 
shall  be  kept  in  cardboard  covers,  which  shall  bear  the  proper  title. 

Art.  18.  In  every  commercial  registry  there  shall  be  an  inventory 
of  all  the  books,  indexes,  and  bundles  which  constitute  its  archives. 
Every  year  the  proper  additions  shall  be  made  thereto. 

Art.  19.  The  registers  shall  have  an  ink  stamp  with  the  following 
inscription : 

"  Commercial  registry  (or  of  vessels)  of ." 

The  seal  shall  be  affixed  on  all  the  receipts  and  on  the  documents 
which  may  have  been  taken  cognizance  of  in  the  registry. 
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Chapter  III. — Entries  in  commercial  registries  and  their  effects. 
I  1. — General  provisions. 

Art.  20.  Private  merchants  have  a  right  to  demand  a  record  in  the 
commercial  registry,  as  such  being  considered  those  who,  in  accord- 
ance with  articles  1,  2,  and  3  of  the  code  of  commerce,  without  consti- 
tuting an  association,  and  having  the  necessary  legal  qualifications, 
customarily  engage  in  commerce,  or  who  announce  their  intention  of 
engaging  in  the  commercial  transactions  included  in  the  said  code,  or 
in  any  other  transactions  of  a  similar  character. 

Akt.  21.  The  record  of  existing  associations  which  decide  to  be 
governed  by  the  new  code  of  commerce  is  obligatory,  as  well  as  for 
those  which  are  constituted  in  accordance  with  the  same  or  special 
laws,  and  for  owners  of  vessels. 

Art.  22.  The  record  shall  be  made  on  the  same  day  it  is  requested, 
unless  there  is  a  legal  obstacle  preventing  it. 

After  the  record  has  been  made,  there  shall  be  placed  at  the  foot  of 
the  petition  or  instrument  which  may  have  been  presented  a  memo- 
randum in  the  following  terms : 

The  foregoing  (instrument  or  petition)  is  recorded  at  sheet folio 

volume of  the  book  of of  the  commercial  registry  or  registry  of 

vessels  of  

Date  and  full  signature. 

A  similar  memorandum  shall  be  placed  on  the  copy  of  the  petition, 
should  there  be  any,  and  it  shall  be  kept  in  the  archives  of  the  regis- 
try, the  original  or  the  instruments  recorded  being  returned  to  the 
person  interested. 

In  the  proper  stub  of  the  receipt  book  the  number  of  the  page  and 
the  folio  and  the  volume  at  which  the  record  was  made  shall  be  stated. 

Art.  23.  All  the  entries  relative  to  each  merchant,  association,  or 
vessel  shall  be  made  at  the  proper  page,  one  after  the  other,  without 
leaving  blank  spaces  between  them,  and  shall  have  a  special  and 
correlative  numeration. 

The  registers  shall  take  care  that  no  blank  spaces  remain  in  the 
entries,  and  that  no  corrections  or  erasures  are  made,  or  that  any  writ- 
ing be  done  between  the  lines. 

All  amounts  and  dates  shall  always  be  written  out 

Art.  24.  The  errors  which  may  be  noticed  before  signing  an  entry 
may  be  corrected  by  means  of  the  following  formula : 

"Line of  this  entry  is  incorrect,  which  should  be  read  thus 

(here  the  entire  line  shall  be  written  in  the  manner  it  should  be)." 

Art.  25.  At  the  foot  of  all  records  the  date  they  were  made  and  the 
full  signature  of  the  register  or  of  his  substitute  shall  be  placed. 

Art.  26.  In  records  made  by  virtue  of  requests  only,  the  date  thereof 
as  well  as  the  day  and  hour  they  were  presented  in  the  registry  shall 
be  stated,  and  the  bundle  in  which  the  petition  is  filed  shall  be  indi- 
cated. In  records  made  by  virtue  of  a  public  instrument,  the  day  and 
hour  of  its  presentation  snail  be  stated,  as  well  as  the  names  and  sur- 
names of  the  parties  thereto,  the  date  and  place  of  its  execution,  and 
the  name  and  surname  of  the  notary  who  authenticated  it. 

In  records  made  by  virtue  of  instruments  issued  by  the  Government 
or  its  agents,  the  day  and  hour  of  their  presentation,  their  date  and 
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the  place  of  issue,  and  the  surname  and  official  position  of  the  author- 
ity or  official  who  subscribes  them  shall  also  be  stated. 

In  all  records  the  register  shall  refer  to  the  petitions  or  instruments 
by  virtue  of  which  they  are  made,  stating  the  hour  and  day  of  their 
presentation  in  the  registry. 

Art.  27.  The  judges  who  declare  any  merchant,  association,  or 
owner  of  a  vessel  in  bankruptcy  shall  officially  forward  a  mandate  to 
the  register,  in  order  that  the  latter  may  enter  the  same  by  means  of  a 
memorandum  in  the  respective  page  at  the  end  of  the  last  entry. 

I  2. — Special  rule*  for  entries  in  the  book  of  merchants. 

Art.  28.  A  merchant  who  desires  to  be  recorded  in  the  commercial 
registry  shall  present,  in  person  or  through  a  verbal  mandate,  to  the 
register  of  the  capital  of  the  province  in  which  he  is  engaged  or  is 
about  to  engage  in  commerce,  a  petition  drafted  on  stamped  paper  of 
the  twelfth  class,  stating,  besides  what  he  may  consider  advisable,  the 
following  details: 

1.  Name  and  surnames  of  the  merchant 

2.  His  age. 

3.  His  status. 

4.  The  kind  of  commerce  in  which  he  is  engaged,  or  is  about  to 
engage. 

5.  The  title  or  name  which  in  a  proper  case  the  establishment  may 
have  or  is  to  have. 

6.  The  domicile  of  the  same  and  of  the  branches,  should  there  be 
any,  either  within  or  without  the  province. 

7.  The  date  on  which  he  began  or  is  to  begin  to  trade. 

8.  A  statement  under  his  liability,  to  the  effect  that  he  is  not  sub- 
ject to  parental  authority;  that  he  has  the  free  disposition  of  his 
property,  and  that  he  is  not  included  in  any  of  the  disqualifications 
mentioned  in  articles  18  and  14  of  the  code  of  commerce. 

With  the  petition  a  copy  thereof  drafted  on  common  paper  shall  be 
presented,  signed  by  the  person  interested,  as  well  as  a  certificate  from 
the  proper  municipality  stating  his  enrollment  for  the  purposes  of  the 

{>ayment  of  taxes  or  a  receipt  showing  that  he  has  paid  those  for  the 
ast  quarter. 

After  the  copy  has  been  compared  with  the  original  and  if  they 
conform,  the  register  shall  return  the  certificate  or  the  receipt. 

Art.  29.  If  the  record  should  be  requested  by  a  married  woman,  she 
shall  also  present  the  public  instrument  containing  the  authoriza- 
tion of  her  nusband,  and  in  the  absence  thereof  the  instrument  prov- 
ing in  a  proper  case  that  she  trades  with  the  knowledge  of  her  hus- 
band; that  she  did  so  before  her  marriage;  that  she  is  legally 
separated  from  him;  that  he  is  subject  to  guardianship;  that  he  is 
absent  and  that  his  whereabouts  is  unknown,  or  that  he  is  suffering 
the  penalty  of  a  civil  interdiction. 

Should  a  woman  who  is  engaged  in  commerce  marry,  the  change  of 
her  status  will  have  to  be  entered  in  the  registry. 

Art.  30.  The  record  of  private  merchants  shall  contain  all  the  cir- 
cumstances mentioned  in  article  28,  and  furthermore  those  contained 
in  the  petition,  and  which  it  may  be  useful  and  advisable  to  enter,  in 
the  judgment  of  the  register. 

Art.  31.  The  entry  of  powers  and  revocations  thereof,  and  of  the 
permissions  granted 'married  women  to  trade,  shall  only  be  made  by 
virtue  of  the  respective  instruments,  and  there  shall  be  copied  therein 
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the  clause  containing  the  powers  conferred  or  their  revocation  or  that 
of  the  permission. 

Art.  32.  For  the  record  of  issues  which  private  merchants  may 
make  in  accordance  with  the  provisions  of  article  21  of  the  code  of 
commerce,  for  that  of  their  total  or  partial  cancellation,  and  for  that 
of  the  instruments  mentioned  in  number  12  of  article  21  of  the  same, 
the  provisions  contained  in  articles  40  to  45  of  these  regulations  shall 
be  observed. 

Art.  33.  In  accordance  with  article  28  of  the  code  of  commerce 
the  entry  of  the  instruments  referred  to  in  number  9  of  article  21  of 
the  same  must  be  requested  by  the  merchant,  or  by  his  wife,  or  by  the 
parents,  brothers,  or  uncles  by  consanguinity  of  the  wife,  as  also  by 
those  who  may  have  been  her  guardians,  or  by  those  who  have  or  do 
constitute  the  dowry  in  her  favor. 

Art.  34.  In  order  that  the  record  may  be  made,  it  shall  be  necessary 
to  present  the  proper  instruments  witn  a  memorandum  to  the  effect 
that  they  have  been  previously  recorded  in  the  registry  of  property, 
if  there  be  real  estate  or  property  rights  included  in  the  dowry  or 
paraphernal  property. 

In  the  record  relating  to  paraphernal  property  the  value  thereof 
must  be  stated,  if  it  appears  in  the  instrument 

In  the  record  of  dowry  property  there  shall  furthermore  be  stated 
the  kind  of  dowry  and  the  name  and  surname  of  the  person  who  con- 
stituted it,  and  whether  it  has  been  delivered  or  promised. 

Art.  35.  Should  the  merchant  not  be  recorded  in  the  commercial 
registry,  and  a  dowry  instrument,  a  marriage  agreement,  or  the  record 
of  paraphernal  property  of  the  woman  married  to  the  former  should 
be  presented  for  record,  the  record  of  the  merchant  shall  first  be  made, 
bj  virtue  of  a  request  including  the  necessary  circumstances,  and 
signed  by  the  same,  person  who  requests  the  entry  in  favor  of  the  wife. 

I  3. — Special  rules  for  records  in  the  book  of  association*. 

Art.  36.  The  directors,  presidents,  managers,  or  representatives  of 
the  different  kinds  of  commercial  associations  mentioned  in  article 
123  of  the  code  of  commerce  are  obliged,  in  accordance  with  article  17 
of  the  same,  to  request  the  entry  in  the  commercial  registry  of  the 
province  where  they  are  domiciled,  of  the  articles  of  copartnership 
or  of  incorporation  of  the  same,  as  well  as  the  additional  articles 
which  change  or  modify  the  former  in  any  manner  whatsoever,  before 
beginning  to  transact  business. 

Art.  37.  In  order  that  the  articles  of  copartnership  or  of  associa- 
tion may  be  entered  they  must  express  at  least  the  details  required  by 
articles  125, 145,  and  151  of  the  code  of  commerce,  the  domicile  of  the 
association,  and  the  business  to  be  transacted. 

There  must  also  be  stated  in  said  articles,  or  in  any  other  trust- 
worthy instrument,  the  date  on  which  business  is  to  begin. 

These  circumstances  shall  be  included  in  the  record  with  the  proper 
clearness. 

Art.  38.  Besides  the  record  of  the  instruments  referred  to  in  article 
86  of  these  regulations,  associations  must  place  on  record — 

1.  All  acts,  resolutions,  contracts,  and  circumstances  which  may 
affect  the  free  disposition  of  the  capital  or  credits,  as  well  as  those 
changing  or  modifying  the  conditions  of  the  instruments  recorded. 
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2.  The  powers,  general  as  well  as  special,  for  specific  transactions 
as  well  as  the  modification,  constitution,  and  revocation  of  the  same. 
For  the  record  of  these  instruments,  registers  shall  conform  to  the 
provisions  contained  in  article  31  of  these  regulations. 

3.  The  issue  of  stock,  certificates,  obligations  of  all  kinds,  and  bank 
notes,  and  the  cancellation  of  the  respective  entries. 

4.  Certificates  of  industrial  property,  patents,  and  trade-marks,  in 
the  form  and  manner  established  by  the  laws. 

5.  The  extension  of  the  life  of  the  association. 

6.  Its  partial  rescission  and  total  dissolution,  except  when  the  latter 
takes  place  by  reason  of  the  termination  of  the  period  for  which  it 
was  established,  the  records  in  such  cases  being  voluntary. 

Art.  39.  In  order  to  record  any  issue  of  stock,  certificates,  or  ob- 
ligations, for  the  payment  of  which  real  property  or  property  rights 
are  declared  liable,  it  shall  be  indispensable  that  there  be  presented 
the  corresponding  public  instrument  already  recorded  in  the  registry 
of  property. 

The  record  shall  state  the  series  and  number  of  shares  of  the  issue 
to  be  recorded,  their  interest,  amortization,  and  premium,  should  they 
have  either,  the  total  amount  of  the  issue,  and  the  property  interests, 
works,  rights,  or  mortgages  which  are  liable  for  the  payment  of  the 
issue,  and  any  other  data  which  the  register  may  consider  of  use. 

Art.  40.  The  records  of  the  issue  of  bank  notes,  obligations,  or 
instruments  payable  to  order  or  to  bearer,  for  the  payment  of  which 
no  real  property  or  property  rights  are  liable,  shall  be  made  in  view 
of  the  proper  instrument,  should  one  be  executed,  or  of  the  certificate 
of  the  minutes  containing  the  resolution  to  make  the  issue,  and  the 
conditions,  requisites,  ana  guaranties  of  the  same. 

The  certificate  must  be  issued  in  the  shape  of  a  copy  certified  to  by 
a  notary  on  the  request  of  a  party. 

The  record  shall  express  all  that  may  be  necessary  in  order  that  the 
issue,  its  conditions  and  guaranties  may  be  clearly  understood. 

Art.  41.  In  order  that  the  records  of  issues  referred  to  in  article 
39  may  be  totally  or  partially  canceled,  it  shall  be  sufficient  to  present 
the  instrument  or  document  of  the  total  or  partial  cancellation,  with 
a  memorandum  of  its  resord  in  the  registry  of  property,  or  a  certifi- 
cate with  reference  to  the  latter,  to  the  effect  that  the  record  made 
therein  has  been  totally  or  partially  canceled. 

Art.  42.  In  order  to  totally  or  partially  cancel  the  records  included 
in  article  40,  it  shall  be  sufficient  to  present  in  the  commercial  regis- 
try a  certificate  from  a  notary  in  which,  with  reference  to  the  books 
and  instruments  of  the  merchant  or  association  which  may  have  made 
the  respective  issue,  there  is  stated  the  amortization  of  the  certificates, 
shares,  obligations  or  bank  notes,  and  the  full  payment  of  the  amount 
they  represent,  stating,  if  the  partial  cancellation  is  desired,  the  series 
and  numbers  of  those  taken  up  for  amortization ;  it  being  the  duty  of 
the  notary  to  testify  that  he  nas  seen  the  certificates,  obligations,  or 
bank  notes  collected  and  rendered  useless  taken  up  for  amortization. 

Art.  43.  The  record  of  cancellation  must  clearljr  state  the  number 
of  that  canceled,  and  whether  it  is  total  or  partial.  In  the  latter 
case  the  certificates,  obligations,  shares,  or  bank  notes,  the  amounts 
of  which  have  been  paid,  shall  be  stated. 
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Abt.  44.  The  certificates  of  industrial  property,  patents,  and  trade- 
marks shall  be  recorded  after  the  presentation  of  the  respective 
instruments,  proving  that  they  have  Deen  legally  granted. 

The  entry  shall  state  the  essential  circumstances  included  in  the 
instrument. 

I  4. — Special  rules  for  records  in  the  book  or  registry  of  vessels. 

Art.  45.  The  owners  of  merchant  vessels  of  Spanish  registry  and 
flag  shall  request  their  registration  in  the  commercial  registry  of  the 
province  where  they  may  have  been  registered  before  undertaking 
their  first  voyage  or  the  business  to  which  they  are  destined. 

Vessels,,  for  the  purposes  of  the  code  and  of  these  regulations,  shall 
be  considered  not  only  the  craft  engaged  in  coast  or  foreign  naviga- 
tion, but  also  the  floating  docks,  pontoons,  dredging  boats,  mud  scows, 
and  any  other  floating  apparatus  destined  to  industrial  or  commercial 
maritime  services. 

Art.  46.  The  first  record  of  every  vessel  shall  be  that  of  the  owner- 
ship thereof,  and  shall  contain  the  details  mentioned  in  number  1  of 
article  22  of  the  code  of  commerce,  as  well  as  the  registry  of  the  ves- 
sel and  her  value. 

Art.  47.  In  order  that  the  record  of  the  vessel  may  take  place, 
there  shall  be  presented  in  the  commercial  registry  a  certified  copy  of 
the  registry  or  entry  of  the  vessel,  issued  by  the  naval  commander  of 
the  province  of  her  registry. 

Art.  48.  When  a  vessel  changes  her  registry,  within  the  same  prov- 
ince, this  shall  be  stated  immediately  after  the  last  entry  which  may 
have  been  made  with  regard  to  said  vessel,  after  the  presentation  of 
the  certificate  of  the  new  registry. 

Should  the  change  have  been  made  to  another  province,  a  literal 
certificate  of  the  record  of  the  vessel  shall  be  presented  to  the  register 
of  the  capital  of  the  latter,  in  order  that  all  the  entries  may  be  trans- 
ferred to  the  page  assigned  the  vessel  in  said  registry,  under  the  fol- 
lowing heading : 

I  hereby  certify  that  on  page  No. ,  folio ,  volume ,  of  the  registry 

of  vessels  of ,  the  following  entries  appear  (copy  them  literally  here) ; 

this  appears  from  the  certificate  issued  under  date  of by  ,  com- 
mercial register  of ,  which,  in  order  that  the  following  entry  might  be 

made,  has  been  presented  in  this  registry  by . 

Date  and  full  signature. 

Immediately  thereafter  there  shall  be  entered  the  change  of  regis- 
try, and  the  register  shall  officially  inform  the  person  in  charge  of 
the  registry  in  which  the  vessel  was  previously  recorded  that  he  has 
made  the  change  of  registry,  giving  the  number  of  the  page,  folio, 
and  volume  containing  the  same. 

The  last  of  the  said  registers  shall  close  the  record  of  the  vessel, 
making  immediately  after  the  last  entry  a  memorandum  in  the  fol- 
lowing terms: 

This  record  is  closed,  because  the  vessel  in  question  has  been  registered  in 

the  registry  of ,  page ,  number ,  folio  and  volume. 

Date  and  signature. 

Art.  49.  If  in  the  case  provided  for  in  article  578  of  the  code  of 
commerce  there  should  be  forwarded  to  the  register  a  copy  of  the  bill 
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of  sale  of  a  vessel,  he  shall  acknowledge  receipt  thereof  to  the  con- 
sul, and  shall  make  a  memorandum  immediately  after  the  last  entry 
made  on  the  record  of  the  vessel,  in  the  following  terms : 

Memorandum. — According  to  an  instrument  executed  under  date  of f 

before  the  consul  of ,  the  vessel  mentioned  on  this  page  has  been  sold 

to  . 

Date  and  signature. 

The  copy  shall  be  kept  in  the  archives  in  a  special  bundle,  and  the 
record  shall  not  be  made  until  the  persons  interested  or  any  one  of 
them  present  the  bill  of  sale ;  but  until  the  latter  is  recorded  no  other 
entries  transferring  or  encumbering  the  said  vessel  shall  be  made. 

Art.  50.  The  captains  of  the  vessels  must  provide  themselves  with 
a  certificate  of  the  record  of  the  registry,  without  which  they  can  not 
undertake  the  voyage. 

This  certificate,  which  must  be  literal  and  which  must  be  authenti- 
cated by  the  captain  of  the  port  of  departure,  shall  be  considered  as 
sufficient  title  for  the  proof  of  ownership  and  for  her  transfer  or  for 
the  placing  of  incumbrances  by  means  of  a  statement  written  and 
signed  by  the  contracting  parties  at  the  foot  of  the  former,  with  the 
intervention  of  a  notary  in  Spain  or  consul  abroad,  who  shall  testify 
as  to  the  truth  of  the  act  and  the  legality  of  the  signatures. 

Contracts  executed  in  this  manner  shall  have  all  their  effects  from 
the  time  they  are  recorded  in  the  commercial  registry. 

The  entry  shall  take  place  by  presenting  either  the  said  record  of 
the  registry  of  the  vessel  or  a  literal  certificate  or  the  contract  au- 
thenticated by  the  shipowner  or  agent,  and  in  their  absence  by  the 
captain  of  the  vessel  and  by  the  said  notary  or  consul  who  may  have 
taken  part  therein. 

A  new  certificate  shall  not  be  necessary  for  each  voyage.  It  shall 
be  sufficient  that  immediately  after  the  first  one  which  may  have  been 
issued  all  the  entries  which  may  have  subsequently  been  made  in  the 
respective  record  of  the  vessel  be  certified  to. 

Art.  51.  The  certificate  of  the  record  of  a  vessel  referred  to  in  the 
foregoing  article,  as  well  as  in  article  612  of  the  code  of  commerce, 
must  be  authenticated  by  the  captain  of  the  port  of  departure  who 
signs  the  certificate  of  navigation  and  the  other  instruments  relating 
to  the  vessel. 

Art.  52.  A  memorandum  shall  be  made  of  the  incumbrances  which, 
in  accordance  with  articles  580,  583,  and  611  of  the  code  of  commerce 
are  placed  on  a  vessel  during  the  voyage,  and  which  according  to 
article  50  of  these  regulations  must  be  made  with  the  intervention  of 
a  notary  in  Spain  and  of  the  consul  abroad,  which  these  officials  shall 
keep  in  their  protocols  or  archives. 

Even  thougn  the  contracts  by  which  these  incumbrances  are  placed, 
are  effective  from  the  time  of  being  entered  in  the  record  of  the 
vessel,  for  the  purposes  of  article  580  of  the  code,  they  must  be 
recorded  at  the  end  of  the  voyage  in  the  proper  registry. 

Art.  53.  The  owners  of  vessels  sold  to  a  foreigner  must  present  a* 
copy  of  the  bill  of  sale  in  the  registry  in  order  that  the  records  cor- 
responding to  the  same  may  be  closed.  The  notaries  and  the  consuls 
who  may  have  authorized  any  instrument  alienating  a  Spanish  vessel 
in  favor  of  a  foreigner  shall,  within  the  third  day,  inform  the  person 
in  charge  of  the  registry  thereof,  who  shall  make  the  proper  memo- 
randum in  the  open  record  of  the  alienated  vessel. 
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Art.  64.  The  extinction  of  recorded  credits  shall,  as  a  general  rule, 
be  entered  by  previously  presenting  a  public  instrument  or  trust- 
worthy document  containing  the  consent  of  the  person  in  whose  favor 
the  record  was  made,  or  of  tne  person  who  proves  in  due  form  that  he 
is  his  legal  or  personal  representative. 

In  the  absence  of  saia  instruments  a  judicial  mandate  ordering 
the  cancellation  must  be  presented. 

If  the  extinction  of  the  credit  takes  place  by  f  orce  of  law  in  virtue 
of  an  act  independent  of  the  will  of  the  persons  interested,  it  shall  be 
sufficient  to  prove  with  a  trustworthy  document  the  existence  of  the 
act  which  gives  rise  to  the  cancellation. 

In  accordance  with  the  provisions  contained  in  article  582  of  the 
code  of  commerce,  all  records  prior  to  the  date  of  the  bill  of  the 
judicial  sale  of  the  vessel  shall  be  considered  as  legally  extinguished. 

Abt.  55.  The  records  of  cancellation  shall  state  clearly  if  th.ey  are 
total  or  partial,  and  in  the  latter  case  the  amount  of  the  credit  paid 
and  the  amount  still  due. 

Ajst.  56.  After  the  disappearance  of  a  vessel  or  her  destruction  or 
alienation  to  a  foreigner  has  been  entered  in  the  registry  of  the  same, 
the  naval  chief  of  the  province  shall  officially  inform  the  commercial 
register  thereof,  in  order  that  the  latter  may  make  a  memorandum  at 
the  end  of  the  last  entry  in  the  following  terms : 

According  to  a  communication  of  ,  dated  f  the  vessel  above 

referred  to  (here  state  what  has  taken  place),  date,  and  signature. 

After  this  memorandum  has  been  made,  no  entry  whatsoever  with 
regard  to  the  vessel  can  be  made. 

Chapter  IV. — Publicity  of  the  commercial  registry. 

Art.  57.  Persons  who  desire  to  obtain  information  with  regard  to  a 
merchant,  association  or  vessel  from  the  commercial  registry  may  do 
so  in  any  of  the  following  manners : 

1.  By  the  exhibition  of  the  registry. 

2.  By  a  certificate  with  regard  to  the  books. 

Art.  58.  The  register  may,  at  the  verbal  request  of  any  person, 
exhibit  the  page  referring  to  the  merchant,  association,  or  vessel 
which  may  be  designated,  in  order  that  it  may  be  examined,  and 
such  memoranda  taken  therefrom  as  may  be  considered  proper. 

Art.  59.  The  certificate  may  be  obtained  by  making  a  request  for 
the  same  in  writing  on  stamped  paper  of  the  twelfth  class. 

In  the  request  mere  shall  clearly  be  stated  the  name  of  the  mer- 
chant, association,  or  vessel,  and  the  record  or  records  to  be  certi- 
fied to. 

Art.  60.  The  certificate  may  be  literal  or  in  abstract,  as  it  may  be 
requested,  and  shall  be  drafted  immediately  after  the  request,  adding 
the  sheets  of  paper  of  the  same  class  which  may  be  required.  Both 
must  state  whether  besides  the  record  or  records  they  include  there 
exist  or  not  other  ones  relating  to  the  same  merchant,  association,  or 
vessel. 

If  a  certificate  of  a  record  which  has  been  canceled  should  be  re- 
quested, the  register  shall  state  this  fact,  even  though  he  may  not  be 
requested  to  do  so. 

Should  there  be  no  records  of  the  kind  requested,  a  certificate  to 
this  effect  shall  be  given* 
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Art.  61.  The  commercial  registers  shall  exhibit  to  any  person  re- 
questing it  copies  of  the  official  quotations. 

They  shall  also  issue  certified  copies  of  the  same  by  virtue  of  a 
written  request  on  stamped  paper  of  the  twelfth  class. 

Art.  62.  The  certificates  shall  be  drafted  within  the  shortest  period 
possible,  which  shall  never  exceed  two  days. 

Art.  63.  Registers  shall  submit  in  writing  to  the  judges,  courts, 
and  authorities  any  data  which  may  officially  be  requested  of  them, 
and  which  appear  in  the  commercial  registry,  without  collecting  any 
fees  when  the  request  has  not  been  made  at  the  instance  of  an  indi- 
vidual. 

Chapter  V. — Rights  and  liabilities  of  registers. 

Art.  64.  Commercial  registers  shall  earn  the  fees  which  are  due 
them  strictly  in  accordance  with  the  schedule  which  is  attached  to 
these  regulations. 

They  can  not  collect  any  fees  for  any  work  they  may  do  for  which 
fees  are  not  fixed. 

Art.  65.  At  the  foot  of  the  respective  records,  memoranda,  and  cer- 
tificates the  registers  shall  state  the  fees  they  collect  without  preju- 
dice to  giving  a  special  receipt  if  requested  to  do  so  by  the  persons 
interested. 

Art.  66.  In  every  registry  a  book  of  receipts  shall  be  kept,  in  which 
all  the  fees  earned  in  the  order  of  presentation  of  the  respective  in- 
struments shall  be  entered,  even  though  the  same  have  not  been  col- 
lected. 

transitory  provisions. 

1.  On  the  31st  of  December  of  the  current  year,  after  office  hours, 
the  chief  of  the  section  of  the  interior  of  the  government  of  the  prov- 
ince0 shall  deliver,  with  an  inventory  in  duplicate,  all  the  lx>oks, 
indices,  and  packages  which  make  up  the  archives  of  the  registry  of 
commerce  to  the  respective  register. 

The  inventory  shall  be  signed  by  both  officials  and  stamped  with 
that  of  the  government  of  the  province,5  and  each  one  of  the  former 
shall  keep  one  copy. 

This  inventory  shall  serve  as  a  basis  for  those  to  be  kept  in  the  com- 
mercial registries,  according  to  article  24  of  the  regulations. 

At  the  end  of  the  last  entry  made  in  each  book  a  memorandum  in 
the  following  terms  shall  be  made : 

Memorandum. — This  book  containing  (so  many)  entries  is  closed,  the  last 
entry  being  that  of  (here  whatever  it  may  be). 

Date,  signature  of  both  officials  and  seals. 

2.  From  the  day  these  regulations  are  published  and  in  accordance 
with  the  provisions  contained  in  article  3  of  the  royal  decree  of 
August  22,  1885,  mercantile  corporations  which  may  be  in  existence 
on  December  31  of  this  year,  and  which  may  be  domiciled  in  prov- 
inces, may  present  an  authenticated  copy  of  their  resolutions  in  ac- 
cordance with  the  provisions  of  the  new  code  to  the  registry  of  prop- 
erty of  the  respective  capitals. 

«"The  30th  of  April  of  the  current  year,  after  office  hours,  the  secretary 
of  the  general  government  or  that  of  the  proper  province,"  according  to  the 
same  rule  of  this  article  of  the  regulations  amended  for  Cuba  and  Porto  Rico. 

*  The  article  amended  says  "  with  that  of  the  general  government-" 
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8.  Articles  of  association  which  are  executed  subsequently  to  the 
publication  of  the  code  of  commerce  and  before  the  date  the  same 

Soes  into  operation,  may  be  recorded  in  the  commercial  registries,  if 
ley  are  in  accordance  with  the  provisions  of  the  former,  even 
though  they  do  not  contain  all  the  requisites  of  the  prior  law. 

4.  The  general  direction  of  registries  and  of  notaries  shall  issue  the 
proper  provisions  in  order  that  the  commercial  registries  may  begin 
to  transact  business  with  due  regularity  on  January  1,  1886,  as  well 
as  those  for  the  execution  and  fulfillment  of  these  regulations.* 

5.  The  temporary  registers  shall  submit  every  six  months  to  the 
said  direction  a  report  on  the  inconveniences  they  may  have  noticed 
in  the  application  of  these  regulations,  in  order  that  they  may  be 
taken  into  consideration  for  the  amendments  which  are  to  be  made 
at  die  proper  time  in  this  branch  of  commercial  legislation. 

Approved  by  Her  Majesty : 

Manuel  Alonso  Martinez. 
Madrid,  December  21, 1886. 


SCHEDULE  OF  TEES  FOB  COMMERCIAL  REGISTERS.* 

Pesetas. 
No.  1.  For  every  entry  made  in  the  book  of  merchants  not  mentioned  in 

the  following  numbers 2 

No.  2.  For  the  entry  of  a  change  of  any  circumstance  relating  to  a  pri- 
vate merchant . 1 

No.  3.  For  the  entries  of  powers,  their  modification,  substitution,  or  revo- 
cation, and  for  the  entry  of  certificates  of  industrial  property,  patents, 

and  trade-marks  in  any  of  the  books 3 

No.  4.  For  entries  of  dowries,  marriage  contracts,  or  paraphernal  property-  4 

No.  5.  For  the  first  entry  of  any  association,  and  for  records  of  issues  of 
all  kinds,  the  fees  indicated  below  shall  be  charged : 

If  the  capital  or  the  amount  of  the  issue  does  not  exceed  250,000 

pesetas 5 

If  over  this  amount  and  not  more  than  500,000 10 

If  over  500,000  and  not  more  than  1,000,000 15 

If  over  1,000,000  and  not  more  than  2,000,000 20 

If  over  2,000,000 25 

No.  6.  For  the  registration  of  any  vessel  or  change  in  the  circumstances 
thereof 2 

•  The  same  rule  of  the  article  of  the  regulations  amended  for  Cuba  and  Porto 
Blco  is  as  follows : 

"4.  The  general  direction  of  grace  and  justice  of  the  colonial  department 
shall  Issue  the  proper  provisions  in  order  that  the  commercial  registries  may 
begin  to  transact  business  with  due  regularity  on  May  1,  188G,  as  well  as  those 
for  the  execution  and  fulfillment  of  these  regulations." 

*  The  same  officials  shall,  in  Cuba  and  Porto  Rico,  collect  the  following  fees  : 
In  the  case  of  No.  1,  0.80  peso;  0.40  in  that  of  No.  2;  1.20  in  that  of  No.  3;  1.60 
in  that  of  No.  4 ;  and  in  that  of  No.  5,  If  the  social  capital  or  the  amount  of  the 
issue  does  not  exceed  100,000  pesos,  2  pesos ;  if  over  100,000  and  not  more  than 
200,000,  4  pesos;  if  over  200,000,  and  not  more  than  400,000,  6  pesos;  if  over 
400,000  and  not  more  than  800,000,  8  pesos;  if  over  800,000,  10  pesos;  in  the 
case  of  No.  6,  0.80 ;  in  that  of  No.  7,  if  the  amount  of  the  insurance  does  not 
exceed  100,000  pesos,  2  pesos;  if  over  100,000  and  not  more  than  200.000,  4 
pesos ;  from  200,001  to  400,000,  6  pesos ;  if  over  400,000,  8  pesos ;  in  the  case  of 
No.  8,  2  pesos;  in  that  of  No.  9,  0.40;  in  that  of  No.  10,  0.40;  in  that  of  No.  11, 
0.40;  Nos.  12  and  13  the  same  as  for  the  Peninsula ;  in  the  case  of  No.  14,  0.40; 
in  that  of  No.  15,  0.40 ;  in  that  of  No.  16,  0.40 ;  and  2  pesos  in  the  case  of  No.  17. 
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No.  7.  For  the  entries  of  contracts  by  virtue  of  which  Teasels  are  rendered 
liable  for  the  payment  of  an  obligation  there  shall  be  collected : 

If  the  amount  of  the  obligation  secured  does  not  exceed  250,000 

pesetas 5 

If  over  said  amount  and  not  more  than  500,000 10 

From  500,001  to  1,000,000 15 

If  over  1,000,000 20 

No.  8.  For  entries  made  in  the  book  of  associations  and  in  the  registry  of 

vessels  not  mentioned  in  the  foregoing  numbers 5 

No.  9.  For  every  memorandum  to  be  made  in  the  books  of  the  registry, 

according  to  the  provisions  contained  in  the  regulations 1 

No.  10.  For  the  transfer  of  every  entry  from  one  registry  to  another 1 

No.  11.  For  the  exhibition  of  a  record  in  any  of  the  books 1 

No.  12.  For  a  literal  certificate  of  every  entry,  one-quarter  of  the  fees 

which  would  have  been  charged  for  said  record. 
No.  13.  For  a  certificate  in  abstract  of  every  entry,  one-eighth  of  the 
amount  which  would  have  been  charged  for  the  record  itself. 

No.  14.  For  a  record  of  every  official  quotation  on  exchange 1 

No.  15.  For  a  certificate  of  every  quotation 1 

No.  16.  For  any  negative  certificate 1 

No.  17.  For  the  custody  of  books  in  the  case  of  article  09  of  the  code  of 
commerce 5 
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COMMERCIAL  EXCHANGE  REGULATIONS. 


ROYAL  DECREE. 


Taking  into  consideration  the  reasons  stated  to  me  bv  the  secretary 
of  grace  and  justice,  in  conformity  with  the  opinion  of  the  council  of 
secretaries,  and  after  hearing  the  council  of  state, 

I  hereby  approve,  as  temporary,  the  annexed  regulations  for  com- 
mercial exchanges  and  licensed  agents,  which  shall  go  into  operation 
on  January  1,  1886. 

Given  at  the  Palace  on  December  31,  1885. 

Maria  Cristika. 

Manuel  Aix)nso  Martinez, 

Secretary  of  Grace  and  Justice. 


PROVISIONAL  REGULATIONS  FOR  THE  ORGANIZATION  AND  MANAGEMENT 
OF  COMMERCIAL  EXCHANGES." 

Chapter  I. 

Article  1.  The  commercial  exchange  actually  in  existence  in  Ma- 
drid shall  continue  to  transact  business  in  accordance  with  the  pro- 
visions contained  in  the  Code  of  Commerce  and  in  these  regulations. 

In  order  to  establish  new  commercial  exchanges  in  any  town  of  the 
Kingdom  *  with  an  official  character,  either  general  or  special,  there 
must  exist  reasons  of  public  utility  or  convenience,  which  shall  be 
stated  in  proceedings  and  in  which  the  council  of  state  shall  be  heard. 
The  final  decision  shall  be  rendered  by  means  of  a  royal  decree  on  the 
recommendation  of  the  secretary  of  the  interior. 

The  authorization  requested  by  corporations  or  private  parties  to 
create  such  establishments  shall  be  granted  in  the  same  manner. 

Art.  2.  General  or  special  commercial  exchanges  of  a  private  char- 
acter may  only  be  created  by  associations  established  in  accordance 
with  the  code  when  the  power  of  doing  so  is  one  of  their  social  ends. 

a  These  regulations,  with  some  unimportant  modifications,  which  are  indi- 
cated by  means  of  footnotes  to  the  respective  articles,  were  extended  to  the 
islands  of  Cuba  and  Porto  Rico  by  a  royal  decree  of  April  16,  1SSG,  and  went 
into  force  in  said  islands  on  May  1,  1886.  In  order  to  avoid  useless  repetitions 
it  should  be  remembered  that  the  numbering  of  the  articles,  and  therefore  the 
number  thereof,  is  identical  in  both  regulations;  that  where  there  appears  in 
the  regulations  for  the  Peninsula  " Department  of  the  Interior"  those  amended 
say  "Department  of  the  Colonies;1*  "  Habana"  instead  of  "Madrid,"  treat- 
ing of  exchanges;  "  Oaceta  de  la  Habana  and  Puerto  Rico  "  instead  of  "  Oaceta 
de  Madrid;"  "Spanish  Bank  of  the  Island  of  Cuba"  instead  of  "Spanish 
Bank;"  etc. 

* "  Of  the  islands  of  Cuba  and  Puerto  Rico"  according  to  article  1  of  the 
regulations  In  force  in  the  same, 
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In  order  that  the  quotations  of  the  transactions  made  and  published 
in  these  establishments  may  have  an  official  character,  tne  proper 
authorization  must  be  obtained  from  the  Government,  which  snail  be 
granted  after  the  proceedings  and  requisites  mentioned  in  the  fore- 
going article. 

Art.  3.  With  regard  to  exchanges  which  have  been  created  on  the 
exclusive  initiative  of  the  government,  the  expenses  of  their  establish- 
ment and  of  the  personnel  and  material  shall  be  charged  to  the  gen- 
eral budget a  of  tne  State.  These  expenses  shall  be  fixed  by  the  de- 
partment of  the  interior h  after  hearing  the  board  of  directors  and  the 
officials,  and  employees  of  the  institution  shall  be  public  employees, 
whose  appointments  shall  be  made  by  the  government0  on  the  recom- 
mendation of  the  board  of  directors,  and  can  not  be  removed  except 
by  virtue  of  proceedings  in  which  the  persons  interested  and  the 
board  of  directors  shall T>e  heard. 

Art.  4.  In  the  exchanges,  the  establishment  of  which  is  authorized 
by  the  government  in  towns  which  request  it  by  reason  of  conven- 
ience for  public  transactions,  the  government  may  contribute  for  the 
expenses  of  their  creation  and  support  the  amount  it  may  consider  ad- 
visable by  way  of  subsidy,  and  with  the  conditions  and  reservations 
it  may  consider  proper,  which  shall  be  included  in  the  authorization. 

The  expenses  of  the  creation  and  support  of  the  exchanges  estab- 
lished by  associations  shall  be  defrayed  exclusively  by  the  same,  and 
shall  therefore  unrestrictedly  appoint  and  remove  the  employees;  but 
they  must  always  inform  the  department  of  the  interior*  thereof. 

Art.  5.  The  commercial  exchanges,  by  reason  of  their  character  as 
public  establishments,  the  purpose  of  which  is  to  agree  upon  and  ful- 
fill the  commercial  transactions  mentioned  in  the  code  of  commerce, 
shall  come  under  the  jurisdiction  of  the  department  of  the  interior. 

With  regard  to  public  order,  the  exchanges  shall  be  subject  to  the 
inspection  of  the  civil  governor  in  the  capitals  of  provinces  and  to 
that  of  the  superior  administrative  authority  in  other  towns,  and  said 
inspection  shall  be  made  in  the  name  and  representation  of  the 
same  by  an  inspecting  delegate  appointed  by  the  Crown. 

The  board  of  directors  of  the  association  of  agents  shall  have  the 
interior  government  and  police  of  the  exchange  in  charge  and  shall 
discharge  the  duties  which  are  proper  in  accordance  with  the  code  of 
commerce  and  the  provisions  or  these  regulations. 
.  Art.  6.  No  authority,  with  the  exception  of  the  governor  of  the 
province,  and  in  his  absence  of  the  superior  administrative  authority 
of  the  locality,  may  exercise  his  powers  in  exchanges,  except  when 
called  upon  by  the  inspector  or  by  the  board  of  directors. 

Art.  7.  The  representation  of  the  Commercial  Exchange,  in  so  far 
as  the  transaction  of  business  is  concerned,  corresponds  to  the  board 
of  directors  of  the  association  of  stock  and  exchange  brokers,  under 
the  dependency  of  the  department  of  the  interior,  and  in  accordance 
with  tne  provisions  of  the  code. 

• "  Of  the  island  in  which  they  are  created,"  according  to  the  regulations  of 
said  islands. 

*"The  department  for  the  colonies,  hearing  the  Governor-General  and  the 
board  of  directors"  say  the  amended  regulations. 

c"By  the  said  department  on  the  recommendation  of  the  board  of  director* 
submitted  through  the  said  Governor-General" 

d  The  regulations  amended  for  the  said  island  adds,  "  through  the  Governor' 
General  of  the  island." 
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Art.  8.  The  exchanges  created  or  authorized  by  the  Government,  as 
well  as  those  established  by  associations  which  nave  obtained  an  offi- 
cial character  for  their  quotations,  shall  be  governed  by  the  provisions 
of  these  regulations. 

Exchanges  which  are  of  a  private  character  only  shall  be  governed 
by  the  rules  contained  in  the  code  of  commerce  and  in  the  by-laws 
and  regulations  approved  by  the  associations  which  established  them. 

Art.  9.  The  interior  regulations  of  every  exchange  shall  be  drawn 
up  by  its  respective  board  of  directors,  and  there  shall  be  established 
therein  the  provisions  which  may  be  convenient  for  the  interior  gov- 
ernment and  police  of  the  same,  and  for  the  order  of  the  meetings,  as 
well  as  the  rules  necessary  in  order  that  the  intervention  of  agents  in 
contracts  may  be  uniform.  They  shall  also  determine  the  books 
which  brokers  are  to  keep  and  the  forms  with  which  they  are  to  com- 

Sly.    These  regulations  shall  be  submitted  for  the  approval  of  the 
epartment  of  the  interior. 

Chapter  II. — Licensed  commercial  agents  who  take  part  in  transac- 
tions on  exchange,  appointment  and  organization  of  the  same,  and 
duties  intrusted  to  them. 

Art.  10.  The  intervention  in  negotiations  and  transfers  of  public 
securities  and  property  which  in  accordance  with  the  code  oi  com- 
merce may  be  quoted,  can  only  be  exercised  by  stock  and  exchange 
agents. 

In  other  exchange  transactions  and  contracts,  exchange  and  stock 
agents,  as  well  as  commercial  brokers,  may  take  part. 

Ship-broking  interpreters  can  only  take  part  in  the  contracts  which 
the  code  specially  intrusts  to  this  kind  of  commercial  agents. 

Art.  11.  Exchange  and  stock  agents,  when  they  act  as  commercial 
brokers,  shall  conform  to  the  provisions  contained  in  articles  106  to 
110  of  the  code  of  commerce  which  fix  the  duties  of  said  brokers. 

In  order  to  discharge  the  duties  of  ship-broking  interpreters, 
exchange  and  stock  brokers,  as  well  as  commercial  brokers,  must 
obtain  special  authorization,  and  must  prove  their  knowledge  of  two 
modern  foreign  languages. 

Art.  12.  Appointments  of  exchange  and  stock  agents  shall  only  be 
made  for  commercial  seats  where  a  commercial  exchange  is  already 
established  or  will  be. 

Art.  13.  The  proceedings  on  requests  for  appointments  as  commer- 
cial agents  shall  be  instituted  before  the  bureaus  of  the  interior  of  the 
governments  of  provinces,0  and  the  persons  interested  shall  attach  to 
the  communication  addressed  to  the  governor  the  documents  proving 
the  requisites  of  article  94  of  the  code.6 

The  Governor-General  shall  forward  the  proceedings  to  the  depart- 
ment of  the  interior,  after  hearing  the  board  of  directors  oi  the 
proper  association  on  the  second  case  of  article  94  and  on  the  provi- 
sions contained  in  articles  13  and  14  of  the  code  of  commerce. 

'  "  In  the  governments  of  provinces  of  the  island  of  Cuba  and  in  the  general 
government  of  that  of  Porto  Rico,**  according  to  the  same  article  in  the  amended 
regulations. 

b The  said  regulations  say:  "These  proceedings  shall  be  forwarded  by  the 
general  government  and  with  their  amendment  to  the  colonial  department.** 
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The  certificate  can  not  be  issued  to  the  persons  interested  without 
their  first  showing  that  they  have  deposited  in  the  name  of  the  board 
of  directors  in  the  depositories  mentioned  in  article  94  of  the  code* 
the  cash  or  securities  which  are  to  constitute  their  bond  for  the  dis- 
charge of  the  office,  and  without  taking  the  oath  prescribed  by  law 
before  the  governor  of  the  province. 

After  these  requisites  have  been  complied  with,  the  board  of  di- 
rectors shall  place  them  in  possession  of  their  offices;  shall  forward  an 
authenticated  copy  of  the  certificate,  together  with  the  certificate  of 

Sossession,  to  the  governor  of  the  province  for  transmission  to  the 
epartment  of  the  interior;  shall  announce  on  exchange  the  taking  of 
possession,  and  shall  authenticate  it  with  the  autograph  signatures  of 
the  persons  interested,  forwarding  them  to  the  dependencies  of  the 
treasury  and  to  the  principal  credit  institutions. 

In  provinces  where  there  is  no  board  of  directors,  the  provincial 
councils  of  agriculture,  industry,  and  commerce  shall  give  the  infor- 
mation referred  to  in  the  second  paragraph  of  this  article,  and  shall 
substitute  the  forme'r  for  all  the  purposes  of  this  article. 

Art.  14.  In  each  of  the  towns  where  a  commercial  exchange  is 
established  the  stock  and  exchange  agents  assigned  to  the  same,  no 
matter  what  their  number  may  be,  shall  constitute  an  association. 

The  commercial  brokers  and  the  ship-broking  interpreters,  respec- 
tively, shall  also  constitute  an  association  when  there  are  five  in  one 
town. 

In  places  where,  by  reason  of  the  lack  of  number,  no  association  is 
established,  the  commercial  brokers  and  ship-broking  interpreters 
shall  come  under  the  jurisdiction  of  the  superior  administrative 
authority  of  the  province. 

Art.  15.  The  associations  of  commercial  agents  shall  be  presided 
over  by  boards  of  directors. 

The  board  of  each  association  of  exchange  and  stock  agents  shall  be 
composed  of  one  syndic  president,  one  vice-president,  and  five  asso- 
ciates, and  two  substitutes  to  take  the  place  or  the  associates  in  case  of 
absence  or  sickness. 

If  the  number  of  associates  is  not  sufficient  to  fill  all  the  positions  on 
the  board,  they  shall  constitute  an  association  board. 

In  the  associations  of  brokers  and  ship-broking  interpreters  the 
board  shall  be  composed  of  one  president,  two  associates,  if  the  num- 
ber of  the  members  does  not  exceed  10,  and  four  associates  if  said 
number  is  greater,  besides  one  substitute. 

The  offices  on  the  board  are  obligatory  and  for  two  years. 

Art.  16.  It  is  the  duty  of  the  boards  of  directors  to  draw  up  the 
regulations  for  the  interior  administration  of  each  association,  which 
must  be  submitted  for  the  approval  of  the  department  of  the  interior. 

Art.  17.  The  boards  of  directors  of  the  associations  of  commercial 
brokers  in  towns  where  there  is  an  exchange,  shall  exercise  the  powers 
corresponding  to  them  within  the  corporation  over  which  they  pre- 
side, entirely  independently  of  the  exclusive  authority  which  the 
board  of  directors  of  the  association  of  stock  and  exchange  brokers 
has  in  the  exchange. 

•  "In  the  central  treasury  of  the  island,  or  in  its  branches,  or  in  the  banks 
authorized  to  receive  them,"  according  to  the  same  article  of  the  amended 
regulations. 
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Abt.  18.  The  boards  of  directors  shall  inform  the  government  of  all 
consultations  addressed  to  them. 

In  cases  in  which  the  code,  or  these  regulations,  do  not  determine 
which  board  of  directors  of  stock  and  exchange  agents  is  to  be  con- 
sulted, it  shall  be  understood  that  that  of  Madrid  is  the  proper  one.a 

Akt.  19.  Commercial  agents  shall  conform  in  the  drafting  and  issue 
of  instruments  of  contracts  in  which  they  take  part  bv  reason  of  their 
office  to  the  directions  which  the  respective  boards  of  directors  of  the 
association  to  which  they  belong  have  adopted,  and  to  the  policies  and 
documents  stamped  with  the  seal  of  the  State,  or  shall  incur  a  fine  of 
100  to  500  pesetas,*  which,  according  to  the  cases,  the  board  of  direc- 
tors may  impose  at  their  discretion,  the  amounts  of  said  fines  going  to 
the  funds  of  the  corporation. 

They  shall  also  adopt  in  the  entries  in  their  registry  the  language 
and  form  which  the  board  of  directors  of  their  respective  association 
may  consider  most  advisable.0 

Art.  20.  Only  in  case  of  the  impossibility  of  an  agent  may  another 
member  of  the  association  make  transactions  in  the  name  and  under 
the  exclusive  liability  of  the  former,  and  previously  informing  the 
board  of  directors  of  the  authorization  granted. 

Nevertheless^  exchange  and  stock  agents  are  authorized  to  make  use 
of  clerks  who  in  their  name  and  under  their  liability  may  make  the 
entries  of  the  transactions  in  the  memorandum  book  or  pamphlet,  the 
former  placing  their  rubric  at  the  margin  of  each  one. 

Art.  21.  The  resignations  from  office  of  agents  and  brokers  shall  be 
submitted  to  the  board  of  directors  of  the  association  to  which  they 
belong,  which  shall  immediately  accept  them,  informing  the  depart- 
ment of  the  interior,  and  shall  proceed  as  prescribed  in  the  code  and 
in  these  regulations  for  the  return  of  the  bond,  announcing  it  on  ex- 
change and  also  informing  the  superior  administrative  authority  of 
the  locality,  the  dependencies  oi  the  treasury,  and  the  principal 
establishments  of  credit,  to  whom  the  appointments  shall  be  com- 
municated.* 

Commercial  brokers  and  ship-broking  interpreters  who  do  not  con- 
stitute an  association  shall  submit  their  resignations  to  the  superior 
administrative  authority. 

Art.  22.  Commercial  brokers  who,  with  the  exception  of  the  case 
provided  for  in  the  third  paragraph  of  article  545  of  the  code,  take 
part,  in  any  manner  whatsoever,  in  transactions  which  do  not  corre- 
spond to  them  in  accordance  with  article  100  of  the  same,  shall  be  de- 
prived of  their  office,  after  proper  proceedings  instituted  and  for- 
warded to  the  department  of  the  interior  by  the  board  of  directors  of 
the  association  of  exchange  agents,  without  prejudice  to  the  civil  or 
criminal  liability  which  must  be  exacted  in  a  proper  case  of  said 
brokers. 

'  "  That  of  Havana  or  San  Juan  de  Puerto  Rico,  according  as  to  whether  the 
case  corresponds  to  one  or  the  other  island"  says  the  same  article  amended. 

*  Twenty-Are  to  250  pesos  in  Cuba  and  Porto  Rico. 

*  This  paragraph  has  been  suppressed  in  the  regulations  amended  to  which  we 
have  been  making  reference. 

*  In  the  article  amended  the  words  "  to  whom  the  appointments  shall  be  com- 
municated "  are  omitted. 
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Chapter  JUL — Meetings  on  exchanges. 

Art.  23.  Meetings  on  exchange  shall  be  held  in  the  building  des- 
tined to  the  purpose,  daily,  with  the  exception  of  complete  feast  days, 
the  Saints'  days  of  the  King,  Queen,  and  Prince  of  Asturias,  Holy 
Thursday  and  Friday,  and  national  holidays. 

Art.  24.  The  hours  of  meeting  on  exchange  shall  be  from  half  past 
1  to  half  past  3  p.  m.  for  all  kinds  of  transactions. 

For  no  reason  or  pretext  whatsoever  shall  the  meeting  be  extended 
for  a  longer  period. 

The  department  of  the  interior,  in  view  of  the  interests  of  com- 
merce ana  hearing  the  board  of  directors,  may  change  the  business 
hours. 

Art.  25.  The  opening  of  the  meeting  of  the  exchange  shall  be 
announced  by  three  strokes  of  a  bell,  and  the  closing  thereof  in  the 
same  manner. 

At  the  last  stroke  all  the  persons  attending  must  leave  the  building. 

Art.  26.  The  president  of  the  board  of  directors  of  the  association 
of  exchange  and  stock  agents,  or  the  member  thereof  taking  his  place, 
shall  adopt  at  the  meeting  of  the  exchange  the  measures  which  may  be 
necessary  to  preserve  order,  and  shall  not  permit  those  attending,  no 
matter  what  their  class  and  category  may  be,  to  enter  with  arms, 
canes,  or  umbrellas. 

In  a  necessary  case  the  president  may  order  the  arrest  of  any  per- 
son causing  any  disorder,  immediately  informing  the  governor  of  the 
province  or  the  superior  administrative  authority  of  the  town,  and 
placing  the  said  person  at  his  disposal. 

Art.  27.  In  the  meeting  room  of  the  exchange  there  shall  be  posted, 
and  permanently  affixed,  a  list  of  the  names  of  the  licensed  commer- 
cial agents  with  their  addresses. 

Chapter  IV. — Admission  of  public  securities,  documents  of  credit, 
bonds,  and  securities  payable  to  bearer  in  exchange  transactions 
and  their  inclusion  in  the  official  quotations. 

Art.  28.  In  order  that  the  public  securities  mentioned  in  No.  1  of 
article  68  of  the  code,  and  in  the  same  number  of  the  article  preced- 
ing it,  may  be  admitted  to  negotiation  and  included  by  the  board  of 
directors  in  the  official  quotations,  there  shall  be  required : 

1.  The  previous  declaration  of  the  government  that  their  circula- 
tion is  authorized. 

2.  The  publication  in  the  Gaceta  de  Madrid  of  the  number  of  cer- 
tificates issued,  their  series  and  numbering,  and  the  date  they  are  to 
be  publicly  negotiated. 

Art.  29.  If  the  issues  referred  to  in  the  foregoing  article  are  to  be 
circulated  at  different  dates,  the  same  procedure  shall  be  observed 
with  regard  to  each  one,  before  the  board  of  directors  may  permit  the 
negotiation  of  the  respective  certificates  and  their  inclusion  in  the 
official  quotations. 

Art.  30.  For  the  admission  to  negotiation  and  inclusion  in  the 
official  quotations  of  the  public  securities  issued  by  foreign  countries, 
there  must  precede — 
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1.  The  report  of  the  board  of  directors  of  the  association  of  ex- 
change agents. 

2.  The  publication  in  the  Gaceta  of  the  conditions  and  circum- 
stances of  the  issue  and  the  date  from  which  they  may  be  the  subject 
of  public  negotiation. 

Art.  31.  It  shall  be  the  exclusive  power  of  the  board  of  directors  of 
the  association  of  exchange  agents  of  Madrid  to  grant  the  admission 
to  negotiation  and  inclusion  in  the  official  quotations  of  instruments 
of  credit  and  securities  or  bonds  payable  to  bearer  referred  to  in  arti- 
cles 69,  70,  and  71  of  the  code  and  in  the  second  part  of  article  30  of 
these  regulations,  in  accordance  with  the  provisions  contained  in  the 
following  articles. 

Art.  32.  The  board  of  directors,  in  order  to  adopt  a  resolution  of 
admission  to  negotiation  and  inclusion  in  the  official  quotations  of  the 
instruments,  securities,  or  bonds  payable  to  bearer  referred  to  in  the 
foregoing  article,  must  institute  at  the  request  of  the  persons  inter- 
ested the  proper  proceedings,  in  which  there  shall  be  proven  that  all 
the  formalities  and  conditions  respectively  required  by  articles  69, 70, 
and  71  of  the  code  of  commerce  have  been  complied  with. 

In  the  case  of  article  70  of  the  code,  that  is,  when  instruments  of 
credit  issued  by  foreign  countries  payable  to  bearer  are  in  question, 
there  must  be  submitted  in  the  proceedings  as  an  essential  statement 
the  declaration  of  the  Government  that  there  are  no  reasons  of  public 
interest  which  are  opposed  to  their  admission  to  negotiation  and 
inclusion  in  the  official  quotations. 

Art.  33.  In  case  of  disagreement  with  the  resolutions  of  the  board 
of  directors  with  regard  to  the  admission  and  inclusion  of  public 
bonds  in  official  quotations,  the  persons  interested  may  appeal  to  the 
department  of  the  interior  within  the  period  of  three  days.  The 
decision  of  the  department  shall  be  final,  and  the  only  remedy  against 
the  same  shall  be  by  litigation. 

Art.  34.  After  the  board  of  directors  has  granted  the  admission  and 
inclusion  in  the  official  quotations  of  the  instruments  of  credit,  securi- 
ties, or  bonds  payable  to  bearer,  it  shall  inform  the  department  of  the 
interior  thereof. 

The  resolution  of  the  board  of  directors  shall  be  published  by  the 
same  in  the  Gaceta  de  Madrid,  with  a  summary  of  the  circumstances 
and  conditions  of  the  issues  and  of  the  guaranties  offered. 

This  announcement  in  the  Gaceta  shall  also  be  for  the  account  of 
the  persons  interested. 

Art.  35.  The  establishments,  associations,  or  national  or  foreign 
enterprises,  and  private  ones  which  have  issued  instruments  of  credit 
payable  to  bearer,  which  have  been  admitted  and  included  in  the 
official  quotations,  shall  forward  to  the  board  of  directors  the  report 
they  may  periodically  make,  in  accordance  with  their  by-laws;  at  the 
proper  time  the  lists  of  the  amortizations  they  effect;  and  whenever 
requested,  exact  data  with  regard  to  the  condition  of  the  issues  and  of 
the  payment  of  interest,  in  order  that  they  may  be  consulted  by  the 
public. 

The  absence  of  these  data  after  one  month  has  elapsed  from  the 
time  they  should  have  been  submitted  to  the  board  of  directors  shall 
be  announced  by  the  latter  corporation  on  the  board  of  edicts  of  the 
exchange. 
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Chapter  V. — Exchange  transactions. 
Section  Fibst. — Intervention  of  exchange  agents  in  exchange  transactions, 

Abt.  36.  It  is  the  principal  duty  of  licensed  exchange  agents  to 
take  part  in  the  negotiation  and  transfer  of  all  kinds  of  public  securi- 
ties which  can  be  quoted,  defined  in  article  68  of  the  code  of  com- 
merce. 

They  may  furthermore  take  part,  in  concurrence  with  commercial 
brokers,  in  all  other  exchange  transactions  and  contracts,  subjecting 
themselves  to  the  liabilities  proper  to  these  negotiations. 

Abt.  37.  An  exchange  agent  who  has  been  requested  to  take  part  in 
a  negotiation  can  not  refuse  to  do  so,  but  he  shall  be  entitled  to  de- 
mand of  the  principal  the  guaranties  he  may  consider  necessary  for 
the  security  of  the  negotiation  during  the  time  the  latter  is  pending. 

In  the  case  of  article  322  of  the  code  of  commerce,  the  deposit  of 
certificates  for  the  guaranty  of  loans  may  be  made  in  the  Spanish 
Bank  or  its  branches  or  in  the  general  depository.0 

Abt.  38.  It  is  the  duty  of  an  exchange  agent  who  may  have  taken 
part  in  a  transaction  which  is  to  be  quoted  to  see  that  it  is  immedi- 
ately published,  in  accordance  with  article  78  of  the  code  of  commerce, 
for  which  purpose  he  shall  make  a  signed  memorandum  which  he  shall 
deliver  to  the  announcer,  who,  after  reading  it  to  the  public  aloud, 
shall  turn  it  over  to  the  board  of  directors. 

In  case  the  transactions  should  have  taken  place  outside  of  the  build- 
ing of  the  exchange,  the  agent  who  may  have  taken  part  therein  shall 
take  care  under  his  liability  that  the  publication  be  made  at  the  open- 
ing of  the  meeting  of  the  exchange  of  the  same  day,  or  at  the  opening 
of  the  meeting  of  the  next  day  if  the  transactions  should  have  taken 
place  after  the  official  business  hours. 

Abt.  39.  In  negotiations  in  which  agents  take  part  they  shall  strictly 
conform  to  the  rates  of  exchange,  the  board  of  directors  exercising 
the  most  careful  vigilance  on  this  point,  which  shall  decide  with  its 
authority  the  difficulties  which  may  arise. 

Abt.  40.  In  the  negotiation  of  bonds  payable  to  bearer  which  can 
be  quoted  on  exchange  the  licensed  agent  who  is  the  vendor  thereof 
shall  deliver  a  memorandum  of  their  numbers  to  the  purchaser,  and 
shall  demand  of  the  latter  another  memorandum  with  the  name  of  the 
person  in  whose  favor  the  transfer  is  to  take  place. 

In  order  that  said  transfer  may  take  place  the  documents  repre- 
senting the  securities  which  have  been  the  object  of  the  transaction 
shall  be  delivered  before  twenty-four  hours  have  elapsed,  in  the 
proper  office,  stating  the  name  of  the  assignee  and  the  other  necessary 
details. 

Abt.  41.  The  request  for  the  paper  negotiated  on  time  and  at  the 
will  of  the  purchaser  must  be  made,  unless  there  is  an  agreement  to 
the  contraiy,  before  the  last  half  hour  of  the  official  meeting  of  the 
exchange,  the  transaction  being  thereby  considered  as  lapsed  and  shall 
be  liquidated  the  following  day. 

Abt.  42.  The  statements  of  options  in  transactions  which  include 
this  condition,  must  be  made  to  the  contracting  party,  or  in  his  absence 
they  shall  be  brought  to  the  attention  of  the  board  of  directors  at  the 

°The  article  amended  states,  Instead  of  bank,  etc.,  "Spanish  Bank  of  the 
island  of  Cuba,  in  its  branches  or  in  the  Treasuries,  according  to  the  island  In 
which  the  deposit  is  to  be  made." 
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proper  time  until  one-half  hour  before  the  closing  of  the  exchange  on 
the  day  the  contract  lapses. 

Art.  43.  The  board  of  directors  shall  provide  the  tardy  agent  .with 
the  proper  certificate  when  it  appears  from  the  papers  presented  that 
his  delay  was  due  to  the  nonfulfillment  of  his  principal,  in  order  that 
he  may  in  his  turn  bring  an  action  against  the  latter,  according  to  the 
provisions  of  articles  77  and  103  of  tne  code. 

Section  Second. — Duties  of  the  board  of  directors  of  exchange  agents. 

Art.  44.  The  following  are  the  duties  of  boards  of  directors  of 
exchange  agents,  representing  the  exchanges  and  intrusted  with  their 
management  and  government: 

The  publication  of  the  transactions. 

To  draw  up  the  records  of  quotations. 

To  fix  the  rates  of  the  same. 

To  publish  the  exchange  bulletin. 

To  discharge  the  work  of  liquidation. 

In  the  discharge  of  these  duties  the  board  of  directors  shall  conform 
to  the  provisions  of  the  following  articles: 

Art.  45.  For  the  publication  of  the  transactions,  the  board  of  di- 
rectors shall  decide  the  form  and  model  of  the  memoranda  which  are 
to  be  made  for  said  purpose,  including  all  the  cases  of  the  different 
transactions  authorized  by  article  75  oi  the  code  of  commerce. 

Art.  46.  In  the  office  of  the  board  of  directors  there  shall  be  kept  in 
packages,  arranged  by  days,  the  memoranda  published,  in  order  that 
they  may  be  consulted  whenever  necessary. 

A  statement  of  the  transactions  published,  mentioning  the  number 
of  each  kinds  of  securities  negotiated,  for  cash  as  well  as  on  time,  shall 
be  forwarded  daily  to  the  Department  of  the  Interior.a 

Art.  47.  The  announcer  shall  conform  exclusively  to  the  orders  of 
the  board  of  directors,  and  any  malicious  change  he  may  make  in  the 
publication  of  transactions  shall  be  punished  by  suspension  from  office 
and  salary,  without  prejudice  to  his  removal  and  the  other  liabilities 
which  may  be  proper. 

Art.  48.  In  accordance  with  article  80  of  the  code,  the  board  of  di- 
rectors is  the  authority  intrusted  with  drawing  up  the  record  of  the 
quotations  in  view  of  the  memoranda  published  and  the  data  fur- 
nished by  the  agents  who  take  part  in  transactions. 

The  record  of  quotations  shall  state  clearly— 

1.  The  successive  movement  which  the  public  securities  and  indus- 
trial or  commercial  bonds  may  have  had  rising  and  falling,  from  the 
beginning  to  the  end  of  the  negotiations  of  each  class,  and  the  cir- 
cumstances and  conditions  under  which  they  took  place. 

2.  The  maximum  and  minimum  price  of  the  other  contracts  desig- 
nated as  proper  subjects  of  negotiations  on  exchange  by  article  67  of 
the  code,  the  rate  or  discount  of  drafts,  and  the  exchange  on  bills  of 
exchange  and  loans. 

The  record  of  quotations  may  also  include,  when  decided  by  the 
board  of  directors,  the  rate  of  discount  received  by  licensed  exchange 

•According  to  the  same  article  of  the  amended  regulations,  the  statement  is 
to  be  sent  to  the  general  government  of  the  island  in  which  the  exchange  is 
situated,  which  authority  shaU  forward  it  every  .en  days  to  the  colonial  depart- 
ment. 
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agents,  that  of  interest  or  coupons  due  or  about  to  become  due,  and 
certificates  of  securities  taken  up  by  amortization  which  can  be  quoted 
on  exchange. 

The  quotation  of  all  kinds  of  national  bonds  shall  be  made  and  pub- 
lished in  accordance  with  the  decimal  system. 

Akt.  49.  The  association  of  commercial  brokers  in  towns  where 
there  is  an  exchange  shall  forward  daily  to  the  board  of  directors  of 
the  association  of  exchange  agents  a  memorandum  of  the  current  ex- 
changes and  of  the  prices  of  merchandise  in  order  that,  together  with 
the  other  data  determined  in  article  80  of  the  code,  the  record  of  the 
official  quotations  may  be  drafted. 

Akt.  50.  The  record  of  quotations  shall  be  authenticated  with  the 
signature  of  the  syndic  president  or  of  the  person  acting  in  his  stead, 
and  of  two  members  of  the  board  of  directors ;  and  those  correspond- 
ing to  each  year  shall  be  entered  in  a  bound  and  folioed  registry,  on 
the  pages  of  which  the  seal  of  the  corporation  shall  be  affixed  daily. 

An  authenticated  copy  of  this  original  shall  be  issued  to  be  for- 
warded daily  to  the  commercial  registry  in  accordance  with  article  80 
of  the  code,  and  the  same  shall  serve  for  the  publication  of  the  quota- 
tion bulletin. 

Art.  51.  The  board  of  directors  only  may  publish  the  exchange 

?uotation  bulletin,  which  shall  be  done  after  the  memorandum  re- 
erred  to  in  article  48  of  these  regulations  has  been  made. 

No  private  person  or  corporation  is  allowed  to  publish  a  quotation 
bulletin  different  from  that  drafted  by  the  board  of  directors. 

Art.  52.  Immediately  upon  the  publication  of  the  bulletin  the 
board  of  directors  shall  affix  a  copy  thereof  on  the  board  of  edicts  of 
the  exchange. 

It  shall  announce  to  the  public  in  a  similar  manner  the  telegrams 
relating  to  the  exchange  quotations  of  national  and  foreign  exchange 
immediately  upon  their  receipt. 

The  departments  of  the  treasury  and  interior  a  shall  do  what  mav 
be  necessary  in  order  that  the  telegrams  relating  to  exchanges  which 
may  be  received  are  true  statements  of  the  quotations,  and  in  order 
that  they  may  be  communicated  as  soon  as  possible  directly  to  the 
board  of  directors. 

Art.  53.  Said  board  shall  also  forward  a  copy  of  the  bulletin  of  the 
quotations  to  the  colegislative  bodies,  to  all  the  departments,  to  the 
general  offices  of  the  treasury,  of  the  public  debt,  and  those  of  agri- 
culture, industry,  and  commerce,  to  the  superior  administrative  au- 
thority of  the  locality,  commissions  of  the  treasury  of  Spain  abroad. 
Gaceta  de  Madrid^  to  the  boards  of  directors  of  the  other  exchanges  oi 
the  country,  and  to  any  other  dependency  of  the  State  which  may  be 
designated  by  the  department  of  the  interior.6 

Art.  54.  fn  accordance  with  the  second  paragraph  of  article  105 
of  the  code,  the  board  of  directors  shall  fix  the  rate  of  transactions 
on  time  with  the  obligation  of  delivering  securities  at  the  closing  of 

•  " The  Governors-General"  according  to  the  amended  regulations. 

*  The  text  of  the  same  article,  amended  for  Cuba  and  Porto  Rico,  is  as  follows : 
"Art.  53.  Said  board  shall  also  forward  a  copy  of  the  bulletin  of  quotations 

to  the  general  government,  to  the  general  intendance  of  the  treasury,  to  the 
Gaceta  of  the  island,  to  the  treasury  commissions  from  abroad,  to  the  boards 
of  directors  of  the  other  exchanges  of  the  nation,  to  the  administrative  authority 
of  the  province,  and  to  the  colonial  department." 
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exchange  on  the  last  day  of  the  month,  taking  as  a  basis  the  average 
of  the  quotation  for  the  same  day. 

The  daily  average  prices  of  transactions  and  quotations  on  time 
with  the  obligation  of  delivering  securities  shall  be  the  regulating 
one,  in  order  to  adjust  the  differences  in  transactions  of  a  similar 
character  in  which  said  obligation  is  not  stipulated. 

If  on  the  due  date  of  these  transactions  none  should  have  taken 
place  with  the  obligation  of  delivering  securities,  the  rate  on  the 
nearest  exchange  at  a  prior  meeting  where  there  may  have  been  any 
shall  serve  for  their  liquidation. 

Abt.  55.  The  board  of  directors  shall  adopt  the  form  it  may  con- 
sider most  advisable  to  make  the  general  liquidation  of  the  month, 
instrusted  to  the  same  by  article  105  of  the  code,  of  the  transactions 
on  time  in  which  licensed  exchange  agents  have  taken  part,  and  the 
measures  necessary  in  order  that  the  partial  liquidations  may  be  de- 
livered to  the  same  on  the  day  following  the  date  they  fall  due,  and 
so  that  the  general  liquidation  may  be  concluded  on  the  third  working 
day  thereafter. 

Private  persons  who  have  transactions  through  licensed  exchange 
agents  may  present  in  their  name  the  proper  liquidation  to  the  board 
of  directors. 

Art.  56.  In  order  that  agents  may  avoid  the  effects  of  their  civil 
liability  for  the  certificates  or  bonds  they  may  negotiate  after  the 
board  of  directors  may  have  published  on  exchange  the  denunciation 
of  their  illegal  origin,  according  to  article  104  of  the  code,  they  shall 
be  obliged  to  consult  the  original  complaints  which  may  have  been 
presented  to  said  corporation. 

For  this  purpose,  besides  the  proper  arrangement  of  these  denunci- 
ations in  packages,  and  for  the  purpose  of  making  their  examination 
easier,  the  board  of  directors  snail  have  a  guidebook  in  which  the 
numbers  and  series  of  the  securities  denounced  shall  be  entered  ac- 
cording to  the  securities,  as  well  as  the  names  and  surnames  of  the 
complainants,  date  of  the  publication  of  the  complaint,  and  of  the 
annulment  oi  the  advertisement  or  of  its  confirmation  oy  the  court 
taking  cognizance  of  the  question. 

This  book  shall  only  serve  as  an  auxiliary  to  determine  the  original 
denunciations,  from  which  the  agents  shall  take  the  memoranda  they 
may  consider  advisable  for  their  security. 

Art.  57.  The  complaints  by  reason  of  theft,  robbery,  or  loss  of 
securities  which  can  De  quotea,  which  are  addressed  to  the  board  of 
directors  of  the  association  of  exchange  and  stock  agents  in  the  man- 
ner prescribed  in  articles  559  and  565  of  the  code,  shall  be  drafted 
and  signed  in  duplicate  on  the  forms  which  said  corporation  may 
adopt  for  proper  uniformity. 

Art.  58.  The  telegrams  which  authorities  may  address  to  the  board 
of  directors  by  reason  of  the  robbery,  theft,  or  loss  of  securities  which 
can  be  quoted,  shall  be  published  also  in  the  exchange  in  the  manner 
in  which  they  are  drafted,  for  the  same  purposes  as  those  mentioned 
in  articles  560  and  561  of  the  code. 

Art.  59.  The  notice  of  the  complaint  by  the  board  of  directors  to 
those  of  the  same  kind  in  the  country  which  is  prescribed  by  article 
559  of  the  code  of  commerce  shall  be  communicated  by  telegraph  if 
possible,  and  in  all  cases  by  means  of  the  first  mail. 

76270-H.  Doc.  1484,  60-2,  pt  2 35 
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Aht.  60.  Errors  in  the  numbering,  series,  and  classes  of  securities 
denounced  are  imputable  to  the  complainants  for  the  purposes  of 
article  569  of  the  code,  and  shall  be  corrected  as  soon  as  observed  by 
making  a  new  publication  of  the  complaint  on  the  exchange,  and  at 
the  expense  of  the  complainant  in  the  official  newspapers. 

Chapter  VI. — Bonds  of  agents. 

Abt.  61.  The  licensed  exchange  and  stock  agents  shall  constitute, 
as  a  guaranty  of  the  discharge  of  their  office  a  bond  in  cash  or  public 
securities  computed  at  the  average  quotation  of  the  last  exchange  day 
of  the  months  of  July  and  December. 

The  public  securities  in  which  this  bond  may  be  constituted  shall 
be  those  issued  directly  by  the  State,  or  with  a  subsidiary  guaranty 
of  the  nation. 

The  bond  shall  be  deposited  in  the  name  of  the  board  of  directors, 
this  corporation  issuing  the  proper  receipt  to  the  person  interested. 

The  bond  to  be  given  by  exchange  or  stock  agents  shall  be  of : 
^  Fifty  thousand  pesetas  in  the  towns  of  Madrid,  Barcelona,  Valen- 
cia, Santander,  and  Bilbao. 

Thirty  thousand  pesetas  in  those  of  Malaga,  Sevilla,  Cadiz,  Corufia, 
Tarragona,  Alicante,  Palma  de  Mallorca,  San  Sebastian,  Valladolid, 
and  Zaragoza. 

And  fifteen  thousand  pesetas  in  any  other  town  in  which  commer- 
cial exchanges  are  established.0 

Art.  62.  The  bond  of  stock  and  exchange  agents  shall  be  exclu- 
sively liable  for  the  transactions  they  may  make  as  such.  Only  in 
the  case  the  agent  does  not  possess  otner  property,  can  the  said  bond 
be  attached  for  liabilities  not  proper  to  tne  office;  but  they  shall  not 
be  effective  until  after  six  months  from  the  time  said  agent  discon- 
tinues in  the  exercise  of  his  profession,  and  only  with  regard  to  that 
part  of  the  bond  which  may  have  remained  exempt  from  the  liabili- 
ties of  the  office  to  which  it  was  subject. 

For  this  purpose  the  board  of  directors,  as  soon  as  notified  that  the 
agent  has  consented  to  the  decree  of  auction  in  executions  brought 
for  private  debts  not  connected  with  his  office  or  the  final  judgment, 
shall  suspend  him  from  the  discharge  of  his  duties  until  within  the 
following  twenty  days  he  replaces  in  his  bond  the  amount  demanded 
in  accordance  with  article  98  of  the  code. 

If  the  bond  should  be  made  up  the  board  of  directors  shall  place  at 
the  disposal  of  the  court  the  amount  which  may  be  demanded,  and  the 
suspension  of  the  agent  shall  be  raised. 

Should  this  not  be  done,  the  latter  shall  in  fact  be  removed  from 
office,  and  the  period  of  six  months  shall  begin  to  be  counted  for  the 
preference  in  the  claims  against  the  bond  for  obligations  to  which  the 
same  is  specially  liable. 

Art.  63.  In  case  the  agent  does  not  comply  with  the  obligations  he 
may  have  contracted  in  the  discharge  of  his  office,  the  board  of  direc- 
tors, in  accordance  with  the  provisions  contained  in  articles  77  and  98 
of  the  code,  shall  realize  the  amount  of  the  bond  of  the  former  which 

°  Fifteen  thousand  pesos  in  the  town  of  Havana,  10,000  in  that  of  San  Juan 
de  Puerto  Rico,  and  5,000  in  other  towns  of  Cuba  and  Porto  Rico  in  which 
commercial  exchanges  exist  or  are  to  be  established. 
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may  be  necessary  to  meet  the  proper  claims,  provided  the  person  prej- 
udiced desires  the  fulfillment  of  the  transaction. . 

Abt.  64.  The  amounts  for  which  the  bond  is  liable  shall  be  cov- 
ered, when  the  latter  does  not  consist  of  cash,  with  the  proceeds  of 
the  sale  of  the  public  securities  in  which  it  was  constituted. 

Abt.  65.  Commercial  brokers  shall  constitute  as  security  for  a 
faithful  discharge  of  their  office  a  bond  in  cash  or  in  public  securi- 
ties appraised  in  the  manner  provided  in  article  61  of  these  regula- 
tions, in  accordance  with  the  following  scale: 

Of  5,000  pesetas  in  the  towns  of  Madrid,  Barcelona,  Valencia,  San- 
tander,  and  Bilbao; 

Of  3,750  pesetas  in  those  of  Malaga,  Seville,  Cadiz,  Coruna.  Tarra- 
gona, Alicante,  Palma  de  Mallorca,  San  Sebastian,  Valladolid,  and 
Zaragoza; 

And  of  2,500  pesetas  in  other  towns  of  the  Kingdom.* 

Art.  66.  Ship-broking  interpreters  shall  constitute  a  bond  equiva- 
lent to  one-hair  that  fixed  for  commercial  brokers  in  the  foregoing 
article  in  the  respective  maritime  towns. 

Abt.  67.  T}ie  return  of  the  bond  of  commercial  agents  in  the  three 
cases  of  resignation,  removal  from  office,  and  death  shall  be  announced 
on  the  board  of  the  exchange,  in  the  Gaceta  de  Madrid,  and  in  the 
official  bulletin  of  the  provinces,  the  period  of  six  months  being  fixed, 
in  accordance  with  articles  98  and  946  of  the  code,  in  order  that  the 
proper  claims  may  be  made  before  the  courts. 

After  this  period  has  elapsed  without  any  claim  having  been 
brought  against  the  bond  in  due  form,  the  board  of  directors  shall 
return  the  same  to  the  persons  interested,  or  to  their  legal  representa- 
tives, after  it  is  proven  that  they  have  deposited  their  books  in  the 
commercial  registry,  as  prescribed  in  article  99  of  the  code. 

The  governor  of  the  province  shall  proceed  in  the  same  manner  for 
the  return  of  the  bond  given  in  his  name  by  brokers  and  ship-broking 
interpreters  who  do  not  form  an  association. 

Chapter  VII. — Schedules. 

Art.  68.  Licensed  exchange  agents  shall  conform  in  the  collection 
of  their  fees  for  intervention  in  contracts  and  transactions  which  the 
code  intrusts  to  them  to  the  following : 

SCHEDULE  OF  FEES  FOR  LICENSED  EXCHANGE  AND  STOCK  AGENTS. 

1.  In  negotiations,  transfers,  credit  accounts  with  security  and  sub- 
scriptions to  issues  of  all  kinds  of  public  securities,  in  which  they  take 
part  exclusively  by  reason  of  their  office,  and  in  secured  loans  oi  these 
securities,  two  per  1,000 b  on  the  cash  to  be  collected  to  be  paid  in  equal 
parts  by  the  contracting  parties. 

2.  In  other  transactions,  instruments,  or  contracts  in  which  they 
take  part  together  with  commercial  brokers,  the  fees  fixed  for  the 
latter  in  their  schedule. 

These  fees  shall  be  earned  by  the  agents  even  in  case  the  transaction 
is  not  consummated  on  account  of  the  fault  of  the  contracting  parties, 

*  Of  2,000  pesos  in  the  town  of  Havana,  1,500  in  that  of  San  Juan"  de  Puerto 
Rico,  and  1,000  in  other  towns  in  the  islands  of  Cuba  and  Puerto  Rico. 
»  Three  per  1,000  in  Cuba  and  Porto  Rico. 
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and  when  the  latter  is  concluded  they  shall  be  paid  at  the  time  of 
liquidating  the  transaction,  with  the  exception  of  what  is  prescribed 
with  regard  to  negotiations  on  time. 

3.  For  the  certificates  they  may  issue  with  reference  to  transactions 
which  appear  in  their  registry,  10  pesetas,"  provided  the  instrument 
does  not  include  more  than  two  entries,  and  ii  more  than  this  number, 
5  pesetas  for  each  one. 

4.  In  searching  for  transactions  in  their  registry,  ordered  by  the 
courts  or  authorities,  10  pesetas6  for  the  examination  of  the  entries 
for  each  month. 

Akt.  69.  Without  prejudice  to  what  may  be  definitely  established 
with  regard  to  fees  of  boards  of  directors,  that  of  the  association  of 
agents  of  Madrid  shall  continue  to  collect  those  it  earns  at  present  in 
accordance  with  the  customs  established.0 

Art.  70.  Commercial  brokers  shall  earn  in  negotiations  and  con- 
tracts in  which  they  take  part  by  reason  of  their  office  the  fees  fixed 
in  the  following: 

SCHEDULE  OF  FEES  FOR  COMMERCIAL  BROKERS. 

1.  In  negotiations  of  industrial  and  commercial  securities,  metals, 
and  merchandise,  2  per  1,000  d  on  their  cash  value,  to  be  paid  in  equal 
parts  by  the  contracting  parties. 

2.  In  bills  of  exchange,  drafts,  promissory  notes,  and  discounts,  2 
per  1,000 d  on  their  cash  value,  to  be  paid  in  equal  parts  by  the  con- 
tracting parties. 

3.  For  their  attendance  at  auctions  of  drafts  or  other  commercial 
securities  where  they  do  not  obtain  the  award,  50  pesetas  to  be  col- 
lected from  their  principal/ 

If  he  has  received  the  award,  he  shall  collect  10  per  1,000 '  on  the 
cash  and  half  from  each  contracting  party. 

4.  In  land  insurance,  10  per  100  on  the  amount  of  the  premium 
charged  the  insured. 

5.  For  certifications  of  exchanges,  accounts,  redrafts,  1  per  1,000 
collected  from  the  drawer. 

6.  For  the  search  for  transactions  and  certificates  which  they  may 
issue  with  reference  to  the  entries  in  their  registry,  the  fees  fixed  for 
the  same  work  for  exchange  agents  in  their  respective  schedule. 

Art.  71.  Ship-broking  interpreters  shall  earn,  in  contracts  in  which 
they  take  part  oy  reason  of  their  office  and  for  the  services  they  may 
render,  the  fees  fixed  in  the  following: 

SCHEDULE  OF   FEES  FOR   SHIP-BROKING  INTERPRETERS. 

1.  In  marine  insurances  8  per  100  on  the  amount  of  the  premium,  to 
be  collected  from  the  underwriter. 

2.  In  charters  of  vessels  4  per  100  on  the  amount  of  the  charters,  to 
be  collected  from  the  captain  or  from  the  charterer. 

*  Four  pesos  In  Cuba  and  Porto  Rico. 

*  Four  pesos. 

o  The  same  article  amended  says : 

"Art.  69.  The  fees  of  the  boards  of  directors  shaU  be  established  by  the  same 
after  approval  of  the  governor-general." 
*3  per  1,000  in  Cuba  and  Porto  Rica. 

*  15  pesos  in  Cuba  and  Porto  Rico* 
fl  per  100. 
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3.  In  loans  on  bottomry  or  respondentia  1  per  1,000  on  the  amount 
of  the  principal  loaned,  to  be  paid  in  equal  parts  by  the  maker  and 
recipient  of  tne  loan. 

4.  For  the  work  referred  to  in  number  2  of  article  113,  they  shall 
earn,  if  the  time  consumed  by  the  ship-broking  interpreter  does  not 
exceed  one  hour,  10  pesetas.0 

For  every  fifteen  minutes  over  said  time,  2  pesetas  and  50  centimos.6 

5.  For  the  translation  of  the  instruments  referred  to  in  No.  3  of  the 
said  article,  they  shall  earn  for  every  24  lines,  including  the  last  one. 
even  though  there  may  not  be  this  number  if  the  translation  is  made 
from  French,  Italian,  or  Portuguese,  5  pesetas;  if  made  from  English 
or  German,  10  pesetas,  and  from  any  other  language,  12  pesetas.0 

TRANSITORY  PROVISIONS. 

1.  The  present  employees  of  exchanges  whose  offices  are  to  continue 
in  accordance  with  the  new  code,  shall  be  confirmed  therein,  the  vacan- 
cies which  may  occur  in  the  future  being  filled  in  accordance  with  the 
laws  and  regulations  which  are  to  govern  for  their  class. 

2.  The  present  commercial  brokers  may  acquire  the  title  of  ex- 
change agents  by  simply  making  up  the  bond. 

Approved  by  Her  Majesty : 

Manuel  Axonso  Martinez. 
Madrid,  December  31, 1886. 

•  In  Cuba  and  Porto  Rico,  4  pesos. 

*  One-naif  peso  in  Cuba  and  Porto  Rico. 

•In  Cuba  and  Porto  Rico  if  the  translation  is  made  from  French,  English, 
Italian,  or  Portuguese,  1)  pesos;  If  from  the  German,  3  pesos,  and  If  from  any 
other  language,  8J  pesos. 
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APPENDICES. 


Appendix  I. 

ROYAL  DECREE  OF  JANUARY  28,  1886,  EXTENDING  TO  THE  ISLANDS  OF 
CUBA  AND  PORTO  RICO  THE  CODE  IN  FORCE  IN  THE  PENINSULA,  WITH 
THE  AMENDMENTS  INDICATED. 

On  the  recommendation  of  the  colonial  secretary,  after  hearing  the  codifica- 
tion commission  of  said  provinces,  in  accordance  with  the  council  of  secretaries 
and  making  use  of  the  authorization  granted  my  Government  by  article  89  of 
the  constitution  of  the  Monarchy,  I  decree  the  following  : 

Article  1.  The  code  of  commerce  of  August  22,  1885,  in  force  in  the  Penin- 
sula shall  be  in  force  in  the  territories  under  the  jurisdiction  of  Cuba  and 
Porto  Rico,  without  other  amendments  than  those  introduced  in  articles  179, 
201,  453,  547,  550,  559,  798,  804,  934,  and  940,  which  shall  be  substituted  by  the 
following : 

[We  omit  their  insertion,  because  we  have  already  reproduced  them  in  the 
proper  place,  that  is,  immediately  after  the  text  of  the  respective  article  of  the 
code  for  the  Peninsula.] 

Ast.  2.  The  associations  in  existence  on  April  30,  1886,  must  make  use  of  the 
right  granted  them  by  article  159  of  the  code  of  commerce,  by  means  of  a  reso- 
lution adopted  at  a  general  extraordinary  meeting  expressly  called  in  accord- 
ance with  their  by-laws,  and  in  a  proper  case  in  accordance  with  the  law  of 
January  21, 1870,  which  is  declared  applicable  to  the  islands  of  Cuba  and  Porto 
Rico. 

These  resolutions  must  be  inserted  in  the  Oaceta  de  la  Haoana  or  in  that  of 
San  Juan  de  Puerto  Rico,  according  to  the  island  in  which  the  associations  are 
established,  and  a  copy  thereof  be  presented  in  the  commercial  registry. 

Art.  3.  The  government  shall  issue,  before  the  day  on  which  the  new  code 
goes  into  operation  in  the  islands  of  Cuba  and  Porto  Rico,  the  proper  regula- 
tions for  the  organization  and  government  of  the  commercial  registry  and  of  the 
commercial  exchanges  and  the  transitory  provisions  which  may  be  necessary. 

Art.  4.  The  Cortes  shall  be  informed  of  this  decree. 

Given  at  the  Palace  on  January  28,  1886. 

Mabia  Cbistina. 

German  Gamazo, 

Colonial  Secretary. 


Appendix  II. 

ROYAL  DECREE  OF  AUGUST  6,  1888,  EXTENDING  THE  CODE  OF  COMMERCE 
IN  FORCE  IN  THE  PENINSULA  TO  THE  PHILIPPINES,  WITH  THE  MODI- 
FICATIONS INDICATED. 

(Omitted.) 


Appendix  III. 

FORM  OF  LAW  AMENDING  SEVERAL  ARTICLES  OF  THE  00DE  OF  COMMERCE 
WITH  RELATION  TO  THE  SUSPENSION  OF  PAYMENTS  AND  BANKRUPT- 
CIES. 

DEPARTMENT  OF  GRACE   AND   JUSTICE. 

Royal  decree. 

In  the  name  of  my  August  Son  the  King  Don  Alfonso  XIII,  and  as  Queen 
Regent  of  the  Realm : 

1173 
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In  accordance  with  the  council  of  secretaries, 
I  hereby  authorize  the  secretary  of  grace  and  justice  to  submit  to  the  Cortes  a 
form  of  law  amending  articles  of  the  code  of  commerce  and  of  the  law  of  civil 
procedure  and  establishing  new  provisions  with  regard  to  suspension  of  pay- 
ments and  bankruptcies. 

Given  at  the  Palace  on  April  25,  1892. 

Maria  Cristina. 
Fernando  Cos  Oaton, 

Secretary  of  Grace  and  Justice. 

FOOT  OF  LAW. 

Title  First. — Amendment  of  the  Ode  of  Commerce  in  Regard  to  the  Sus- 
pension of  Payments  and  Bankruptcies. 

First  and  last  article.  Articles  21,  46,  870,  871,  872,  873,  875,  876,  877,  878,  889, 
803,  806,  000,  and  021  of  the  code  of  commerce  shall  be  drafted  as  follows : 

Art.  21.  On  the  sheet  of  the  record  of  each  merchant  or  association  there 
shall  be  entered : 

1.  Name,  firm  name,  or  title. 

2.  The  kind  of  commerce  or  transactions  engaged  in. 

3.  The  date  on  which  business  is  to  begin  or  was  begun. 

4.  The  domicile,  with  a  statement  of  the  branches  which  may  have  been 
established,  without  prejudice  to  recording  the  branches  in  the  registry  of  the 
province  in  which  they  are  domiciled. 

5.  The  articles  constituting  a  commercial  association,  whatever  may  be  its 
object  or  appellation,  as  well  as  instruments  modifying,  rescinding,  or  dissolv- 
ing the  said  association. 

6.  General  powers  of  attorney  and  revocation  of  the  same,  should  there  be 
any,  given  to  managing  partners,  factors,  employees,  and  any  other  agents. 

7.  The  authorization  of  the  husband  for  his  wife  to  trade,  and  the  legal  or 
judicial  authority  of  the  wife  to  administer  her  property  on  account  of  the 
absence  or  incapacity  of  the  husband. 

8.  The  revocation  of  the  permission  granted  the  wife  to  trade. 

0.  Dowry  instruments,  marriage  agreements,  and  the  deeds  which  prove  the 
ownership  of  the  personal  property  in  addition  to  the  dowry  of  the  wives  of 
merchants. 

10.  The  issues  of  shares,  certificates,  and  obligations  of  railroads  and  of  all 
kinds  of  associations,  be  they  of  public  works,  credit,  or  others,  stating  the 
series  and  number  of  the  certificates  of  each  issue,  their  interest,  revenue, 
amortization,  and  premium,  should  they  have  either,  the  total  amount  of  the 
issue,  and  the  property,  works,  rights,  or  mortgages,  should  there  be  any,  which 
are  liable  for  their  payment. 

There  shall  also  be  recorded  in  accordance  with  the  provisions  of  the  fore- 
going paragraph,  the  issues  made  by  private  parties. 

11.  The  issues  of  bank  notes,  stating  the  date,  class,  series,  quantity,  and 
value  of  each  issue. 

12.  The  certificates  of  industrial  property,  patents,  and  trade-marks,  in  the 
form  and  manner  established  by  law. 

Foreign  associations  which  desire  to  establish  themselves  or  create  branches 
in  Spain  shall  present  and  have  recorded  in  the  registry,  besides  their  statutes 
and  the  documents  prescribed  for  the  Spanish  ones,  the  certificate  issued  by  the 
Spanish  consul  stating  that  said  companies  have  been  established  and  author- 
ized according  to  the  laws  of  the  respective  country. 

13.  The  decisions  declaring  suspension  of  payments,  bankruptcy,  or  the  dis- 
charge of  the  bankrupt  and  the  settlements  made  in  the  proceedings  of  suspen- 
sion of  payments  or  of  bankruptcy. 

If  the  merchant  or  association  should  not  be  recorded,  the  proper  entry  shall 
be  officially  made  in  order  that  the  provisions  of  this  paragraph  may  be  carried 
oat 

Art.  46.  Neither  can  the  general  communication,  delivery,  or  inspection  of  the 
books,  correspondence,  and  other  documents  of  merchants  be  decreed  at  the 
instance  of  a  party,  except  in  cases  of  liquidation,  universal  heirship,  bank- 
ruptcy, or  suspension  of  payments. 

Art.  870.  A  merchant  who,  possessing  sufficient  property  to  cover  all  his 
debts,  foresees  the  impossibility  of  doing  so  when  they  respectively  fall  due, 
may  suspend  payment,  which  shall  be  declared  by  the  judge  of  first  Instance 
of  his  domicile  in  view  of  his  declaration. 
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Abt.  871.  A  merchant  who  possesses  sufficient  property  to  cover  all  his  liabili- 
ties may  also  suspend  payments  within  forty-eight  hours  following  the  falling 
due  of  an  obligation  which  he  may  not  have  met 

Abt.  872.  A  merchant  who  desires  to  suspend  payments  must  attach  to  his 
petition  the  proposal  of  the  extension  he  requests  of  his  creditors.  If  in  any 
manner  whatsoever  a  discharge  or  reduction  of  the  credits  is  desired  the  judge 
shall  refuse  to  hear  the  petition  for  suspension  of  payments. 

Abt.  873.  The  proceedings  for  the  suspension  of  payments  shall  conform  to 
the  provisions  indicated  in  title  2  of  this  law.  If  the  extension  should  be 
refused  by  the  board  the  proceedings  shall  be  concluded. 

The  provisions  of  articles  870  to  878  shall  be  applicable  to  the  suspension  of 
payments  of  general  and  limited  copartnerships. 

Art.  875.  The  declaration  of  bankruptcy  shall  be  proper : 

1.  When  the  bankrupt  requests  it  in  person. 

2.  On  a  well-based  request  of  a  legitimate  creditor. 

3.  Officially  in  the  cases  determined  in  the  code,  and  especially  when  the 
flight  of  the  merchant  is  well  known. 

Abt.  876.  It  is  the  obligation  of  every  merchant  who  is  in  a  state  of  bank- 
ruptcy to  inform  the  judge  of  first  instance  of  his  domicile  within  the  three 
days  following  that  on  which  he  ceased  to  meet  his  current  obligations. 

For  the  declaration  of  bankruptcy  at  the  instance  of  a  creditor  it  shall  be 
necessary  that  the  request  be  based  on  a  title  by  virtue  of  which  an  execution 
or  writ  of  attachment  was  issued  and  that  the  result  of  the  attachment  should 
not  be  sufficient  to  cover  the  payment. 

The  declaration  of  bankruptcy  at  the  instance  of  creditors  shall  also  be 
proper,  who,  although  they  have  not  obtained  a  writ  of  attachment,  prove  their 
credits  and  that  the  merchant  has  generally  defaulted  in  the  payment  of  his 
current  obligations,  or  that  he  has  not  complied  with  the  agreement  made  at 
the  time  of  suspending  payments. 

Abt.  877.  In  case  of  the  flight  or  concealment  of  a  merchant,  together  with 
the  closing  of  his  offices,  warehouses,  or  dependencies,  without  having  left  any 
person  to  manage  his  business  for  him  and  to  meet  his  obligations,  for  the 
declaration  of  bankruptcy  at  the  instance  of  creditors  it  shall  be  sufficient  that 
the  latter  prove  their  title  and  said  facts  by  means  of  a  statement,  which  may 
be  presented  to  the  judge. 

The  judges  in  cases  of  well-known  flight,  or  of  which  they  have  authentic  in- 
formation, shall  officially  make  the  declaration  of  bankruptcy  and  shall  take 
the  steps  required  for  the  occupation  and  care  of  the  establishments  of  the 
fugitive,  until  the  creditors  make  use  of  their  right 

The  provisions  contained  in  this  article  shall  be  understood  without  prejudice 
to  the  proper  resolutions  in  case  of  absconding  or  other  crime  defined  in  the 
penal  code. 

Abt.  878.  After  the  bankruptcy  has  been  declared,  the  bankrupt  shall  be 
disqualified  to  administer  his  property. 

All  his  acts  of  ownership  and  administration  subsequent  to  the  period  to 
which  the  effects  of  the  bankruptcy  retroact  shall  be  null. 

After  the  examination  of  the  credits  against  the  bankruptcy  has  been  con- 
cluded the  creditors  may  order  the  immediate  realization  of  all  the  property  of 
the  assets,  the  amount  of  which  shall  be  deposited  in  the  proper  establishment, 
from  which  it  can  not  be  removed  except  by  virtue  of  an  order  from  the  judge 
taking  cognizance  of  the  matter,  countersigned  by  the  judge  of  first  instance, 
and  with  the  intervention  of  the  court  clerk. 

The  realization  of  the  assets  in  the  manner  mentioned  shall  not  affect  the 
rights  of  the  creditors,  nor  the  said  graduations  of  the  credits,  nor  the  resolu- 
tions or  settlements  which  the  creditors  may  agree  to  at  the  proper  time. 

The  rents  due  the  owner  from  the  time  of  the  declaration  of  bankruptcy  shall 
be  considered  as  indispensable  expenses,  to  be  charged  to  the  assets,  and  shall 
be  paid  every  month  in  advance,  or  in  the  manner  which  the  former  may  have 
agreed  upon,  the  dispossession,  if  proper,  being  served  on  the  receivers  of  the 
bankruptcy. 

The  department  of  public  prosecution  must  be  represented  in  all  bankruptcies 
from  the  time  of  the  decree  declaring  the  same  up  to  the  conclusion  of  the  suit, 
being  obliged  to  request  all  that  may  be  proper  to  secure  the  regularity  of  the 
procedure  and  the  prosecution  of  punishable  acts. 

Abt.  889.  The  following  shall  also  be  considered  culpable  bankrupts  in  law, 
reserving  the  exceptions  they  may  propose  and  prove  in  order  to  prove  the 
innocence  of  the  bankruptcy: 
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1.  Those  who  have  not  kept  their  books  of  accounts  in  the  manner  and  with 
all  the  essential  and  indispensable  requisites  prescribed  in  title  3  of  Book  I, 
and  those  who,  even  though  they  keep  said  books  with  all  these  conditions, 
should  have  made  errors  in  the  same  which  may  have  caused  injury  to  a  third 
person. 

2.  Those  who  have  not  made  their  statement  of  bankruptcy  in  the  period  and 
manner  prescribed  in  article  871. 

3.  Those  who,  having  absented  themselves  at  the  time  of  the  declaration  of 
the  bankruptcy  or  during  the  progress  of  the  suit,  should  not  appear  in  person 
in  the  cases  in  which  the  law  requires  it  of  them,  unless  there  is  a  legitimate 
obstacle. 

4.  Those  who  may  not  have  complied  with  the  settlements  agreed  upon  in  the 
proceedings  of  suspension  of  payments,  unless  the  new  bankruptcy  is  such  that 
it  can  be  declared  fraudulent. 

Abt.  893.  Accomplices  in  fraudulent  bankruptcies  shall  be  considered — 

1.  Those  who  assist  in  the  removal  of  property  of  the  bankrupt. 

2.  Those  who  having  conspired  with  the  bankrupt  to  suppose  credits  against 
him,  or  to  increase  the  amount  of  those  they  may  actually  have  against  securi- 
ties or  property,  and  who  sustain  this  supposition  in  the  proceedings  of  exam- 
ination or  classification  of  the  credits,  or  at  any  meeting  of  creditors  of  the 
bankruptcy. 

3.  Those -who,  in  order  to  place  themselves  in  preference  to  others  to  the 
prejudice  of  other  creditors,  by  consent  of  the  bankrupt,  alter  the  nature  or  the 
date  of  the  credit,  even  though  this  should  be  done  before  the  declaration  of 
bankruptcy. 

4.  Those  who,  deliberately  and  after  the  bankrupt  suspended  payments, 
should  assist  him  in  hiding  or  removing  a  portion  of  his  property  or  credits. 

5.  Those  who,  being  the  holders  of  any  property  of  the  bankrupt  at  the  time 
of  making  known  the  declaration  of  bankruptcy  by  the  judge  or  court  taking 
cognizance  thereof,  deliver  it  to  the  former  and  not  to  the  legitimate  adminis- 
trators of  the  assets,  unless,  being  a  nation  or  province  different  from  that  of 
the  domicile  of  the  bankrupt,  they  prove  that  in  the  town  of  their  residence 
the  bankruptcy  was  unknown. 

6.  Those  who  refuse  to  deliver  to  the  administrators  of  the  bankruptcy  the 
goods  belonging  to  the  bankrupt  which  may  be  In  their  possession. 

7.  Those  who,  after  the  publication  of  the  bankruptcy,  should  admit  indorse- 
ments of  the  bankrupt. 

8.  The  legitimate  creditors  who,  to  the  prejudice  and  in  fraud  of  the  assets, 
should  make  private  or  secret  agreements  with  the  bankrupt 

9.  The  agents  who  take  part  in  a  transaction  of  traffic  or  drafts  which  the 
merchant  who  has  been  declared  bankrupt  should  make. 

Art.  896.  No  action  shall  be  brought  for  culpable  or  criminal  bankruptcy 
before  the  judge  has  made  the  declaration  of  bankruptcy  and  that  there  is 
cause,  by  virtue  thereof,  to  proceed  criminally.  The  cases  referred  to  in  the 
third  paragraph  of  article  877  are  excepted. 

Abt.  909.  There  shall  be  considered  as  included  In  the  provisions  of  the  fore- 
going article,  for  the  purposes  indicated  therein — 

1.  The  unappraised  and  appraised  dowry  property  which  may  remain  In  the 
possession  of  the  husband  if  its  receipt  appears  in  a  public  instrument  recorded 
In  accordance  with  articles  21  and  27  of  this  code. 

2.  The  paraphernal  property  which  the  wife  may  have  acquired  by  reason 
of  inheritance,  legacy,  or  gift,  either  in  the  manner  In  which  it  was  received, 
or  if  it  has  been  subrogated  or  inverted  in  other  property,  provided  the  inversion 
or  subrogation  was  recorded  in  the  commercial  registry  in  accordance  with  the 
provisions  contained  in  the  articles  cited  in  the  foregoing  number. 

3.  The  property  and  goods  the  bankrupt  may  have  on  deposit,  under  adminis- 
tration, leased,  rented,  or  of  which  he  enjoys  the  usufruct. 

4.  The  merchandise  the  bankrupt  may  have  in  his  possession  ordered  to  be 
sold,  purchased,  transferred,  or  delivered. 

5.  The  drafts  or  promissory  notes  which,  without  indorsement  or  any  state- 
ment which  transfers  their  ownership,  should  have  been  sent  the  bankrupt  for 
collection,  and  those  he  may  have  gained  possession  of  for  the  account  of  an- 
other, drawn  or  Indorsed  directly  in  favor  of  the  principal. 

6.  The  moneys  forwarded  outside  of  account  current  to  the  bankrupt,  for  de- 
livery to  a  determined  person  in  the  name  and  for  the  account  of  the  principal, 
or  to  satisfy  obligations  which  are  to  be  met  in  the  domicile  of  the  former. 
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7.  The  amounts  which  are  owed  the  bankrupt  by  reason  of  sales  made  for  the 
account  of  another,  and  the  drafts  or  promissory  notes  of  the  same  character 
which  are  in  his  possession,  even  though  they  are  not  drawn  in  favor  of  the 
owner  of  the  merchandise  sold,  provided  it  is  proven  that  the  obligation  arises 
therefrom  and  that  they  were  in  the  possession  of  the  bankrupt  for  the  account 
of  the  owner  in  order  to  be  cashed  and  the  amounts  thereof  to  be  forwarded  at 
the  proper  time,  which  shall  be  legally  presumed  if  the  amount  should  not 
have  been  entered  on  account  current  between  both. 

8.  The  goods  sold  to  the  bankrupt  for  cash,  the  price  of  which  has  not  been 
paid  at  all  or  only  in  part,  while  they  remained  packed  in  the  warehouses  of 
the  bankrupt,  or  in  the  manner  in  which  the  delivery  was  made,  and  when  they 
are  in  such  condition  as  to  be  specifically  distinguished  by  the  marks  and  num- 
bers of  the  packages  or  bales. 

9.  The  merchandise  which  the  bankrupt  may  have  purchased  on  credit,  until 
the  material  delivery  of  the  same  has  been  made  to  him  in  his  warehouses  or 
in  a  place  agreed  upon,  and  that  the  bills  of  lading  or  shipping  receipts  of 
which  may  have  been  forwarded  to  him,  after  being  shipped,  by  order  and  for 
the  account  and  risk  of  the  purchaser. 

In  the  cases  of  this  number  and  of  No.  8,  the  receiver  of  the  bankruptcy  may 
retain  the  goods  purchased  or  demand  them  for  the  assets,  paying  the  price 
thereof  to  the  vendor. 

Abt.  921.  The  bankrupts  not  included  in  the  foregoing  article  may  obtain 
their  discharge  by  proving  that  they  have  fully  complied  with  the  approved 
settlement  they  may  have  made  with  their  creditors. 

Should  there  have  been  no  settlement,  they  shall  be  obliged  to  prove  that  all 
the  obligations  acknowledged  in  the  bankruptcy  proceedings  were  liquidated 
with  the  assets  of  the  same  or  through  subsequent  payments. 

The  department  of  public  prosecution  shall  be  represented  in  the  proceedings 
for  discharge. 
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MORTGAGE  LAW  FOR  CUBA,  PORTO  RICO,  AND  THE 
PHILIPPINE  ISLANDS. 


TO    THE   CORTES. 

The  mortgage  law,  which  has  been  in  force  in  the  Peninsula  for  the 
past  thirty  years,  was  applied  to  the  Antilles,  with  such  changes  as 
were  indispensable  for  its  adaptation  to  those  islands,  on  May  1, 1880, 
and  to  the  Philippine  Islands  on  December  1, 1889,  reforming  the  laws 
regarding  real  property  in  those  countries,  and  consequently  giving 
a  new  impetus  to  land  securities.  Although  this  work  is  not  without 
its  imperfections,  being  human,  the  mortgage  law  must  be  looked 
upon  as  one  of  our  most  important  legal  works,  and  all  that  is  funda- 
mental therein,  and  even  that  which  appears  of  less  value,  should  be 
religiously  respected  as  long  as  the  results  of  experience  and  the  neces- 
sity of  reconciling  it  with  the  other  legal  measures  in  force  permit 
its  observance.  This  has  been  the  rule  adhered  to  by  the  Govern- 
ment in  the  preparation  of  the  revision  herewith  submitted  to  the 
Cortes. 

The  Civil  Code  for  the  Colonies  as  well  as  for  the  Peninsula,  among 
other  special  laws,  left  the  mortgage  law  expressly  in  force,  without 
eliminating  from  it,  or  diverting  from  itself  entirely,  provisions 
which  by  their  nature  would  have  corresponded  to  the  Code  had  both 
originated  at  the  same  period.  It  was  an  inevitable  necessity,  there- 
fore, to  overcome  the  differences,  and  in  the  revision  which  took  place 
with  this  object  in  view,  it  was  concluded  that  the  Code  should  pre- 
vail whenever  a  question  arose,  and  not  only  support  the  structure  of 
the  mortgage  law,  but  that  said  law  should  be  the  only  one  for  all 
ultramarine  provinces;  and,  further,  that  it  should  coincide,  as  far 
as  possible,  with  the  text  of  the  Peninsular  law,  thus  avoiding  the 
confusion  and  practical  difficulties  which  were  noted  in  the  quota- 
tions and  references  by  reason  of  four  different  sets  of  numbers  for 
the  articles. 

The  necessity  of  harmonizing  these  differences  between  the  law 
mentioned  and  the  code  is  not  the  only  motive  which  animates  the 
government  in  presenting  this  plan.  Experience  and  the  especial 
conditions  of  real  property  in  some  of  the  ultramarine  provinces  also 
urgently  suggest,  ana  even  demand,  important  amendments,  which 
naturally,  however,  should  retain  the  cardinal  principles  of  the 
system. 

The  law  having  been  enacted  so  that  all  real  property  should  be 
recorded  in  authentic  official  books,  it  was  at  once  observed  that  a 
considerable  portion  was  not  subjected  to  this  beneficent  rule,  by 
which  it  could  be  freed  from  usury  and  its  possession  guaranteed. 
The  taxes,  the  schedule  of  notarial  and  register's  fees,  and  the  compli- 
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cations  as  well  as  the  requirements  of  form,  made  this  object  of  the 
legislator  unattainable.  It  was  necessary  to  remove  these  obstacles, 
so  that  small  properties  could  enjoy  the  advantages  of  credit.  Fur- 
thermore, the  omission  of  the  recora  of  deeds  keeps  from  the  registry 
a  considerable. portion  of  land,  and  as  this  evil  can  only  be  remedied 
by  notices  of  possession,  it  is  advisable  to  still  further  facilitate  them, 
notwithstanding  the  undesirable  features  thereof,  by  permitting  their 
conversion  into  absolute  titles  twenty  years  after  their  date.  These 
two  reforms  have  already  been  fully  discussed  by  the  Senate,  and 
were  approved  in  1890,  in  order  to  incorporate  them  in  the  Peninsular 
law. 

At  that  time  another  reform  was  also  considered  which  had  been 
urgently  demanded.  The  old  books  of  property,  which  were  to  be 
replaced  by  those  created  by  the  mortgage  law,  contained  a  multitude 
of  liens  and  claims  which  had  absolutely  expired,  but  had  not  been 
canceled  in  a  definite  manner,  thus  depreciating  the  value  of  prop- 
erty without  reason. 

It  was  an  urgent  requisite  of  credit  to  declare  those  books  without 
force  as  to  third  persons  after  a  certain  period,  and  it  was  therefore 
proposed  that  all  persons  who  had  any  interest  recorded  in  the  same 
should  transfer  them  to  the  new  books  if  they  desired  the  State  to 
force  third  persons  to  respect  them.  By  reenforcing  this  provision 
in  giving  greater  scope  to  proceedings  for  clearing  the  title,  the  cer- 
tificate of  a  register  will  indicate  the  legal  status  of  the  realty,  thus 
giving  contracts  the  security  which  they  should  enjoy. 

But  where  the  voice  of  experience  has  been  heard  with  the  greatest 
clamor  against  the  law,  demanding  immediate  relief,  is  where  it  re- 
fers to  the  procedure  for  making  mortgage  debts  effective.  Its  crush- 
ing confusion,  the  uncertainty  of  results2  and  its  incalculable  cost 
restrain  capital  or  suggest  usurious  conditions;  sales  and  resales  take 
the  place  of  loans,  with  the  object  of  avoiding  all  proceedings  to  the 
prejudice  of  the  landowner;  interest  is  stipulated  which  triplicates 
the  capital  loaned,  and  perhaps  by  the  employment  of  other  means 
the  debtor  is  exposed  to  penal  responsibility,  converting  the  sanctity 
of  laws  enacted  for  the  punishment  of  crimes  into  a  vile  instrument 
of  avarice  against  the  unfortunate.  Distrust  causes  these  means  to 
be  employed  because  the  legal  procedure  does  not  satisfy  the  reason- 
able requisites  of  contracts,  and  to  uproot  these  evils,  to  furnish  land 
with  the  capital  it  needs  and  to  give  the  lender  assurances  of  speedy 
and  easy  recovery  of  his  loans,  is  the  object  of  the  most  important 
reform  proposed  by  the  Government,  suppressing  proceedings  which, 
without  positively  guaranteeing  one's  rights,  destrov  those  most 
sacred.  Previous  appraisement,  uniformity  of  judicial  action  in  all 
necessary  investigations,  suppression  of  all  litigaton,  only  one  sum- 
mons and  the  immediate  sale  by  auction,  are  the  basis  of  the  new  law. 
We  have  abolished  suits,  exemptions,  letters  requisitorial  (exhortos), 
writs  of  attachment  on  the  mortgaged  property,  proceedings  in  the 
nature  of  a  demurrer,  simultaneous  auctions,  and  a  great  many  other 
barriers  in  the  path  of  the  credit  of  realty,  which  had  been  placed 
with  the  best  or  intentions,  but  from  which  those  in  good  faith  were 
the  only  victims. 

The  special  conditions  existing  in  the  ultramarine  provinces  have 
suggested  other  amendments,  especially  for  the  Island  of  Cuba.  The 
reforms  mentioned,  equally  useful  for  Porto  Rico  and  the  Philip- 
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pines,  have  been  proposed  in  accordance  with  the  crisis  which  is 
complained  of  with  regard  to  the  development  of  their  credit  on  real 
property,  but  all  of  them  would  be  worthless  without  the  enactment 
of  a  measure  which  has  been  unanimously  and  most  justly  demanded, 
and  which  will  in  itself  promote  credit  and  prevent  the  repetition  or 
the  statement  that  in  Cuba  there  as  yet  exist  no  mortgage  regulations. 
This  measure  consists  in  abolishing  the  time,  which  has  been  in- 
definitely extended  by  royal  decree  of  May  6,  1882,  during  which 
mortgages  as  well  as  other  implied  liens  remain  in  force;  these  secret 
incumbrances,  which  do  not  appear  in  the  registry,  rendering  all  con- 
tracts involving  realty  hazardous,  although  they  appear  completely 
unencumbered  according  to  the  record.  The  time  which  was  just 
and  reasonable  during  a  period  of  transition,  and  which  was  allowed 
in  the  Peninsula,  Porto  Rico,  and  the  Philippines,  has  already  lapsed, 
while  it  is  still  running  in  Cuba,  and  has  been  for  the  past  thirteen 
years,  placing  all  parties  to  contracts  in  a  state  of  uncertainty  and 
causing  them  to  be  suspicious.  The  new  law  will  fix  a  time  for  its 
termination,  which  will  not  be  extended. 

Credit  of  land  requires  more.  On  account  of  the  provisions  of  arti- 
cles 73  to  78  of  the  Cuban  mortgage  law  loans  are  now  reduced  to 
50  per  cent  of  the  value  of  estates,  said  articles  reserving  the  other 
half  for  the  security  of  subsequent  lenders,  who  may  wish  to  aid  the 
cultivation  and  production  of  the  soil.  These  articles  place  such 
obstacles  and  difficulties  in  the  way  of  such  loans,  incorrectly  called 
"  agricultural  loans  "  (refaccionarios),  that,  according  to  all  informa- 
tion, the  privilege  is  not  made  use  of  in  practice,  andin  point  of  fact 
this  compensation  for  the  evil  suffered  by  mortgage  contract  is  lack- 
ing. To  reestablish  credit  of  lands  to  its  fullest  extent  by  the  aboli- 
tion of  these  articles  is  to  comply  with  a  legitimate  demand  of  Cuban 
land  owners  whom  it  is  intendea  to  protect. 

The  law  fills  another  requisite.  To  facilitate  the  acquisition  on 
time  payments  of  machines  and  other  agricultural  implements  it  is 
necessary  that  the  simple  attachment  to  the  soil  of  an  article  sold, 
when  the  vendor  has  not  yet  been  fully  paid,  should  not  turn  it  over 
to  the  mercy  of  prior  mortgage  creditors^  inasmuch  as  subsequent 
acquisitions  of  the  debtor  are  not  security  for  the  f ulfiUment  of  their 
contracts.  The  provisions  of  paragraph  2  of  article  112  of  the  new 
law  correct  this  fault,  which  was  a  great  impediment  in  the  way  of  a 
perfect  and  strong  reestablishment  of  Cuban  industries. 

Two  other  reforms  which  are  demanded  by  that  island  have  no 
appropriate  place  in  the  mortgage  law,  and  will,  therefore,  have  to 
be  otherwise  disposed  of,  viz,  loans  which  are  secured  only  by  the 

?roducts  and  the  survey  of  estates  owned  by  tenants  in  common, 
'his  law,  embracing  real  property  only,  can  not  be  applied  to  prod- 
ucts when  considered  apart  from  the  soil  itself;  agricultural  credit 
can  not  be  considered  as  embraced  by  a  credit  of  the  land.  The  sur- 
vey of  estates  of  tenants  in  common  is  in  that  island  a  question  of  as 
S'eat  difficulty  in  its  social  aspect  as  the  question  of  emphyteusis  in 
alicia,  and  pertains  to  the  Civil  Code  and  the  Code  of  Procedure, 
and  not  to  a  law  which  presupposes  and  requires  that  the  property 
already  is  surveyed  to  give  publicity  and  permanent  stability  to  its 
legal  situation. 

75270— H.  Doc.  1484,  60-2,  pt  2 36 
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An  attempt  was  made  some  time  ago  to  apply  the  registry  system 
known  by  the  name  of  "Acta  Torrens  "  to  the  "Philippines,  but  the 
confusion  which  would  attend  a  radical  change  of  system  within  four 
years  of  the  establishment  of  the  present  one,  and  when  the  last  quar- 
terly statistics  show  that  it  is  becoming  customary  and  generalized, 
and  together  with  an  examination  of  the  former  system  with  regard 
to  the  condition  of  property  in  the  Philippines,  the  Government  has 
desisted  from  that  intention,  which,  furthermore,  could  not  be  effected 
without  making  considerable  changes  in  civil  law  and  without  involv- 
ing the  public  treasury  in  hazardous  and  indefinite  responsibilities. 
Our  mortgage  law,  which  already  had  a  large  number  of  precedents  in 
the  Archipelago,  can  be  reformed  by  slight  amendments,  which,  to- 
gether with  the  reforms  of  the  provisions  regarding  the  readjustment 
of  royal  patrimonies,  will  pave  the  way  for  the  advent  of  the  insti- 
tutions of  credit  for  lands,  which  is  based  on  a  sound  mortgage  law, 
and  legally  recorded  deeds,  which  define  and  secure  all  interests  in 
the  land. 

It  would  be  superfluous  to  repeat  here  the  benefits  which  may  be 
expected  in  Porto  Rico  through  these  reforms.  The  institution  of 
the  registry  is  running  smoothly  there,  without  causing  complaints, 
and  now,  in  giving  greater  power  and  clearness  to  the  same  system, 
it  is  logical  to  expect  that  its  salutary  effects  will  increase. 

To  undertake  the  reforms  mentioned,  the  Government  depended  on 
various  legal  authorizations,  but  the  vote  of  the  Cortes  is  necessary  to 
put  an  end  to  implied  mortgages,  according  to  the  text  of  article  3  of 
the  royal  decree  of  May  6, 1882.  It  appears  desirable,  therefore,  to  go 
beyond  the  limit  which  those  authorizations  seemed  to  fix ;  and,  even 
if  such  reasons  did  not  exist,  the  gravity  of  the  question  and  the  spe- 
cial respect  which  provisions  regulated  by  private  civil  legislation 
deserve  would  have  induced  the  Government  to  submit  the  reform  to 
the  Cortes,  notwithstanding  its  urgent  need  for  the  island  of  Cuba. 
The  plan  which  is  herewith  presented  has  been  compiled,  with  the  full 
approval  of  the  Committee  on  Codes  for  the  Colonies,  in  its  essential 
points  as  well  as  in  the  method  adopted  to  facilitate  parliamentary 
deliberations,  and  to  reconcile  formalities  of  law  with  the  necessity  so 
urgently  impressed  by  Cuba.  If  the  Cortes  will  condescend  to  pass 
this  new  law,  containing  all  that  has  been  approved  by  the  Senate, 
for  the  Peninsula,  as  well  as  the  changes  derived  from  the  Civil  Code, 
and  if  His  Majesty  will  sanction  the  same,  the  Colonies  will  enjoy  in 
advance  remedies  which  are  for  the  most  part  desired  by  the  whole 
national  territory. 

In  accordance  with  these  remarks,  with  the  authority  of  His  Majesty 
and  with  the  approval  of  the  Council  of  Ministers,  the  undersigned 
has  the  honor  to  submit  for  the  approval  of  the  Cortes  the  following 

PROPOSED   LAW. 

Article  first  and  last.  The  Government  is  hereby  authorized  to  put 
into  effect  the  law  submitted  by  the  Colonial  Minister,  with  the  ap- 

groval  of  the  Committee  on  Codes,  amending  the  mortgage  law  for 
luba,  Porto  Rico,  and  the  Philippines. 
Madrid,  May  26, 1893. 
The  Colonial  Minister, 

Antonio  Maura  y  Montaner. 
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Title  I. — Instruments  Requiring  Record. 

Article  1.  Registries  of  real  estate  shall  be  located  in  all  towns 
where  they  have  been  established  by  law.  Registries  can  not  be 
abolished  nor  created,  nor  can  the  present  territorial  limits  of  any 
one  of  them  be  changed,  Without  provision  of  law. 

In  every  Registry  shall  be  recorded  the  instruments  relative  to  the 
estates  situated  within  their  territorial  limits.  If  an  estate  is  situ- 
ated within  the  limits  of  two  or  more  Registries,  it  shall  be  recorded 
in  all  of  them. 

Art.  2.  In  the  Registries  mentioned  in  the  preceding  article  shall 
be  recorded : 

1.  Instruments  transferring  or  declaring  ownership  of  realty,  or  of 
property  rights  thereto. 

2.  Instruments  by  which  rights  of  use,  use  and  occupancy,  emphy- 
teusis, mortgage,  annuity  (censo),  servitudes,  and  any  others  by 
which  estates  are  created,  acknowledged,  modified,  or  extinguished. 

3.  Instruments  or  contracts  by  virtue  of  which  real  property  or 
property  rights  are  conveyed  to  a  person,  although  it  is  with  the  obli- 
gation of  transferring  them  to  others  or  of  investing  their  value  for 
specified  purposes. 

4.  Writs  declaring  the  legal  incapacity  for  administration,  or  the 
presumption  of  death  of  absentees,  or  injunction,  or  in  any  way 
altering  the  civil  capacity  of  persons  with  regard  to  the  free  dis- 
position of  their  property.* 

5.  Contracts  for  tne  lease  of  real  property  for  a  period  exceeding 
six  years,  or  such  contracts  on  which  rent  has  been  paid  in  advance  for 
three  or  more  years,  or,  if  having  neither  of  these  conditions,  they 
contain  a  special  covenant  by  which  record  thereof  is  required. 

6.  Title  deeds  of  real  property  or  property  rights  owned  or  admin- 
istered by  the  State,  or  by  civil  or  ecclesiastical  corporations,  subject 
to  the  provisions  of  laws  or  regulations. 

Art.  3.  To  permit  the  record  of  the  title  deeds  mentioned  in  the 
preceding  article,  they  must  be  in  the  shape  of  a  public  document, 
writ,  or  certified  document;  issued  by  a  judicial  authority  or  by  the 
Government  or  its  agents,  m  the  form  prescribed  by  Hie  regulations. 

Notwithstanding  the  provisions  of  the  preceding  paragraph,  those 
who  have  the  ownership  or  possession  of  property  rights  recorded  in 
their  favor,  the  individual  value  of  which  does  not  exceed  300  pesos, 
may  alienate  or  mortgage  them  by  appearing  before  the  proper 
notary  with  the  grantee  or  mortgagee  and  two  witnesses.  The 
original  draft  of  the  contract  shall  necessarily  contain  a  description 
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of  the  realty  and  the  enumeration  of  liens  or  incumbrances,  if  there 
be  any,  the  names  and  surnames,  the  status  (whether  married  or  sin- 
gle) ,  profession,  and  residence  of  the  grantor  and  of  the  grantee,  as 
well  as  the  consideration  involved. 

The  original  contract,  which  should  be  executed  on  official  paper, 
must  be  recorded  in  the  Registry  of  the  notary  certifying  to  it.  The 
copy,  executed  on  paper  of  the  lowest  class  (or,  if  it  has  been  made  on 
common  paper,  a  stamp  of  the  same  class  will  have  to  be  affixed 
thereto),  shall  be  presented  to  the  Registry  of  property  for  record, 
as  it  must  serve  as  the  title  of  the  grantee. 

Partitions  of  inheritances,  which  do  not  exceed  2,500  pesos  in  value, 
may  be  effected  by  all  the  participants  or  their  representatives  ap- 

S earing  before  a  notary,  who  shall  execute  an  instrument  containing 
escriptions  of  the  estates,  their  award  to  each  interested  person,  the 
covenants  and  limitations  with  which  they  are  made,  and  other 
necessary  requisites  regarding  the  personality  of  the  interested  per- 
sons, so  that  said  instrument  may  be  recorded.  The  said  document 
shall  have  to  be  signed  by  all  the  interested  parties,  or  by  two  wit- 
nesses procured  for  this  purpose.  If  any  one  of  the  interested  parties 
should  not  know  how  or  should  not  be  able  to  sign,  it  shall  be  done  in 
his  name  by  either  of  the  witnesses,  the  notary  stating  this  circum- 
stance in  the  instrument.  Should  the  notary  not  be  acquainted  with 
the  interested  parties,  he  shall  demand  that  two  witnesses  known  to 
him  shall  identify  them,  who  may  be  the  same  who  take  part  in  the 
execution  of  the  instrument. 

The  duplicate  of  this  instrument,  a  copy  of  which  shall  be  given  to 
each  one  of  the  interested  parties,  shall  be  their  title  for  record,  the 
original  being  filed  in  the  notary's  register. 

When,  according  to  law,  an  approval  of  the  partition  or  awards  is 
necessary,  it  shall  be  the  duty  of  the  notary,  under  his  own  responsi- 
bility, to  send  the  original  instrument  to  the  Court  of  First  Instance 
of  the  subdistrict,  so  that  this  requisite  may  be  filled  without  any 
further  delay  than  its  posting  in  the  office  of  the  secretary  of  the 
court  for  the  period  of  eight  days.  It  shall  then  be  returned,  also 
officially  and  without  charging  any  fees,  to  the  notary  -who  sent  it, 
with  a  decree  approving  the  partition. 

Any  objection  made  by  one  of  the  interested  parties  shall  be  heard 
before  the  same  court  in  conformity  with  the  regulations  established 
for  oral  trials  by  the  Law  of  Civil  Procedure. 

When,  for  the  execution  of  the  instrument  referred  to  in  the  pre- 
ceding paragraphs,  a  previous  declaration  of  heirs  is  necessary,  the 
notary  ?hall  demand  of  the  interested  parties  the  documents  neces- 
sary to  make  said  declaration,  and  the  presence  of  the  witnesses  who 
shall  testify  as  to  the  nonexistence  of  a  will.  It  shall  be  his  duty  to 
send  the  record  formed  in  this  manner  to  the  Court  of  First  Instance, 
which,  with  the  consent  of  the  Department  of  Public  Prosecution, 
shall  thereupon  issue  the  corresponding  decree  of  heirship  after  such 
announcements  or  edicts  as  may  be  necessary,  returning  the  original 
to  the  notary  from  whom  it  was  received,  who  shall  file  it  in  his 
proper  register,  as  has  been  before  stated. 

The  fee  for  the  above-mentioned  procedure  shall  be  7.50  pesos:  for 
the  execution  of  the  instrument  of  partition,  if  the  total  value  of  the 
estate  does  not  exceed  1,000  pesos,  the  fee  shall  be  5  pesos;  if  the  value 
exceeds  1,000  but  is  not  more  than  1,500,  7.50  pesos;  from  1,500  to 
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2,000, 10  pesos;  for  the  copies  issued  to  each  interested  party  25  cents 
a  folio  shall  be  charged. 

The  paper  to  be  used  for  the  originals  as  well  as  the  copies  of  the 
record  above  mentioned  shall  be  stamped  paper  of  the  lowest  class. 

Am.  4.  For  the  effects  of  this  law,  transferable  public  offices  (ofi- 
cios  ptiblicos)  conferred  by  the  Crown,  securities  of  public  debt,  or 
shares  of  banks  or  mercantile  companies,  even  if  they  are  negotiable, 
and  those  of  ordinary  partnerships,  whatever  be  their  kind,  shall  not 
be  considered  as  real  property. 

Art.  5.  The  documents  or  deeds  mentioned  in  article  2,  which  have 
been  executed  in  foreign  countries,  and  which  are  effectual  in  Spain 
in  accordance  with  the  laws,  and  such  decrees  as  are  mentioned  in 
No.  4  of  the  same  article,  issued  by  foreign  courts,  which  must  be 
complied  with  in  the  Kingdom  in  accordance  with  the  Law  of  Civil 
Procedure,  shall  also  be  recorded  in  the  Registry. 

Title  II. — Record,  Its  Method  and  Its  Effects. 

Art.  6.  The  record  of  instruments  in  the  Registry  may  be  de- 
manded indiscriminately : 

By  the  person  conveying  the  interest; 

By  the  person  acquiring  the  same  ; 

By  any  person  interested  in  securing  the  interest  which  is  to  be 
recorded; 

By  the  person  who  is  legally  authorized  to  represent  any  of  the 
above, 

Aht.  7.  When  in  any  instrument  or  contract  any  property  interest 
in  real  estate  is  reserved  to  persons  who  were  not  parties  to  the  same, 
the  notary  who  executes  the  deed,  or,  in  the  absence  of  a  notary,  the 
official  who  may  issue  it,  shall  require  the  record  of  the  said  property 
right  whenever  the  interests  of  said  persons  appear  from  the  instru- 
ment itself,  or  from  the  documents  and  proceedings  upon  which  its 
execution  was  based. 

If  the  instrument  or  contract  is  subject  to  record,  and  this  has  been 
requested,  particular  mention  must  be  made  therein  of  the  property 
right  reserved,  and  of  the  persons  in  whose  favor  the  reservation  has 
been  made. 

Airr.  8.  Each  estate  which  is  recorded  for  the  first  time  in  the  Reg- 
istries shall  be  marked  with  a  distinct  and  correlative  number. 

The  records  corresponding  to  each  estate  shall  be  marked  by  an- 
other correlative  and  special  numeration. 

Airr.  9.  Every  record  made  in  the  Registry  shall  contain  the  fol- 
lowing details: 

1.  The  nature,  location,  and  bounds  of  the  realty  which  is  the  sub- 
ject of  record,  or  which  is  affected  by  the  interest  which  is  to  be 
recorded,  its  superficial  area  measured  according  to  the  standard 
used  in  the  country,  and  its  equivalent  in  the  metrical  system,  and  its 
name  and  number,  if  they  appear  in  the  deed. 

2.  The  nature,  extension,  conditions,  and  liens  of  any  kind,  of  the 
interest  recorded  and  its  value,  if  it  appear  in  the  deed. 

3.  The  nature,  extension,  conditions,  and  liens  of  the  interest  on 
which  is  created  that  which  is  the  subject  of  record. 

4.  The  nature  of  the  instrument  which  is  to  be  recorded  and  its 
date. 
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5.  The  name  and  surname  of  the  person,  if  it  is  an  individual,  or, 
if  not,  the  name  of  the  corporation,  or  the  names  of  all  the  parties 
interested  in  whose  favor  the  record  is  made. 

6.  The  name  and  surname  of  the  person,  or  the  name  of  the  cor- 
poration, or  of  the  legal  person  who  is  the  last  owner  of  the  interests 
or  estates  which  are  to  be  recorded.  . 

7.  The  name  and  location  of  the  court,  notary,  or  official  who  exe- 
cutes the  instrument  which  is  to  be  recorded. 

8.  The  date  of  the  presentation  of  the  instrument  to  the  Registry, 
with  a  statement  of  the  time. 

9.  The  conformity  of  the  record  with  the  copy  of  the  instrument 
from  which  it  was  taken,  and  if  the  latter  is  one  of  those  which  are 
to  be  kept  in  the  office  of  the  Registry,  the  liber  in  which  it  is  entered 
will  also  be  indicated. 

10.  The  date  of  the  record  and  the  full  signature  of  the  Register. 
Art.  10.  Tn  the  record  of  contracts  involving  cash  considerations  or 

transfers  thereof  the  amount  involved  shall  be  mentioned,  as  well  as 
the  manner  in  which  the  payment  was  made  or  agreed  to. 

Akt.  11.  If  the  record  be  one  transferring  ownership,  it  shall  indi- 
cate whether  the  price  of  this  transfer  was  paid  for  in  cash  or  in  in- 
stallments; in  the  former  case,  if  the  whole  price  was  paid  or  a 
part  thereof,  and  in  the  latter,  the  manner  and  terms  agreed  to  for 
payment. 

Similar  details  shall  be  expressed  if  the  transfer  of  ownership  is 
made  in  consideration  of  an  exchange,  or  awarded  in  payment,  and 
whether  either  of  the  grantees  is  to  allow  the  other  any  difference  in 
money  or  goods. 

Art.  12.  The  records  of  mortgage  debts  shall  in  every  instance  con- 
tain the  value  of  the  obligation  secured  and  of  the  interest,  if  any  has 
been  stipulated,  and  if  none  has  been  stipulated,  it  shall  not  be  consid- 
ered secured  by  the  mortgage  according  to  the  regulations  prescribed 
by  the  present  law. 

Art.  13.  Records  of  servitudes  shall  be  made : 

1.  On  the  page  reserved  for  record  of  servient  estates. 

2.  On  the  page  reserved  for  record  of  dominant  estates. 

Art.  14.  The  entries  of  trusts  shall  be  made  at  once  in  the  name 
of  the  trustees. 

Art.  15.  The  recording  of  the  decrees  mentioned  in  No.  4  of  article 
2,  and  in  article  5  of  this  law,  and  of  the  record  of  cautionary  notices 
of  the  suits  mentioned  in  No.  5  of  article  42  shall  clearly  state  the 
nature  of  the  legal  incapacity  which  appears  from  said  decrees  or 
suits. 

Art.  16.  .The  compliance  or  noncompliance  with  conditions  preced- 
ent, and  the  nonfulfillment  of  conditions  subsequent,  or  conditions 
involving  recision,  contained  in  recorded  instruments  or  contracts, 
shall  be  recorded  in  the  Registry  by  means  of  a  marginal  note. 

The  payment  of  any  sum  made  by  the  grantee,  after  the  record,  on 
account  of  the  purchase  price  or  in  full  liquidation  thereof,  or  to 
cover  the  difference  between  an  exchange,  or  in  the  award  in  pay- 
ment, shall  also  be  recorded  by  means  of  a  marginal  note,  provided 
the  interested  parties  request  it,  or  if  it  has  been  so  ordered  by  the 
court  or  judge. 
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The  fulfillment  of  conditions  subsequent  or  conditions  involving 
recision,  shall  appear  by  means  of  a  new  record  in  favor  of  the  per- 
son having  the  right  thereto. 

Art.  17.  After  any  instrument  transferring  the  ownership  or  pos- 
session of  realty,  or  of  property  rights  thereto,  has  been  recorded  or 
a  cautionary  notice  thereof  made  in  the  Registry,  no  other  instrument 
of  the  name  or  of  a  previous  date  may  be  recorded  or  noted,  by 
which  the  ownership  of  the  same  estate  or  property  right  is  trans- 
ferred or  encumbered. 

If  only  the  presentation  of  the  instrument  transferring  ownership 
or  possession  has  been  recorded,  no  other  deed  of  the  kind  previously 
mentioned  may  be  recorded  or  noted  for  the  period  of  thirty  days 
following  the  date  of  said  record. 

Art.  18.  Registers  shall  determine,  under  their  responsibility,  the 
legality  of  the  documents  by  virtue  of  which  the  record  is  requested, 
and  the  capacity  of  the  parties  interested  by  what  appears  from  said 
documents. 

All  the  documents  issued  by  judicial  .authorities  shall  also  be  de- 
termined by  them  under  their  responsibility,  and  for  the  sole  purpose 
of  admitting,  suspending,  or  refusing  their  record  or  entry. 

There  shall  be  no  further  remedies  than  those  mentioned  in  this  law 
against  the  suspension  or  refusal  of  a  record  or  cautionary  notice, 
judges  or  courts  by  virtue  of  judicial  documents  not  being  permitted 
to  compel  the  Registers  in  any  other  manner  to  record  or  enter. 

Art.  19.  Should  the  Register  perceive  any  error  with  regard  to  the 
legal  form  of  the  instrument,  or  as  to  the  capacity  of  the  parties 
thereto,  he  shall  advise  the  persons  requesting  the  record  thereof,  so 
that,  it  they  wish  it,  they  may  withdraw  the  instrument  and  make 
the  necessary  corrections  within  the  time  of  the  effectiveness  of  the 
entry  of  presentation,  according  to  article  17;  and  if  they  do  not 
withdraw  the  instrument  and  correct  the  error  to  the  satisfaction  of 
the  Register  he  shall  return  the  document,  so  that  the  necessary  steps 
may  be  taken  without  prejudice  to  making  the  cautionary  notice 
required  by  article  42,  No.  8,  if  it  is  expressly  requested. 

In  case  the  cautionary  notice  is  not  made,  the  entry  of  presentation 
of  the  deed  shall  continue  effectual  during  the  thirty  days  above 
mentioned. 

The  regulations  shall  explicitly  describe  the  manner  of  proceeding 
in  cases  in  which  the  requested  record  or  entry  is  suspended  or  re- 
fused, by  virtue  of  documents  issued  by  judicial  authorities. 

Art.  20.  To  record  or  enter  instruments  transferring  or  encumber- 
ing the  ownership  or  possession  of  real  property  or  property  rights, 
the  interest  of  the  person  conveying  it,  or  in  whose  name  the  transfer 
or  encumbrance  is  made,  must  be  previously  recorded. 

Registers  shall  refuse  to  record  said  instruments  as  long  as  this 
requisite  has  not  been  complied  with,  being  directly  responsible  for 
the  damage  they  may  cause  third  parties  by  the  violation  of  this 
provision. 

However,  they  may  record  without  this  requisite  all  deeds  executed 
by  persons  who  have  acquired  an  interest  in  the  same  property  before 
the  day  on  which  the  mortgage  law  was  put  into  operation,  provided 
they  justify  their  title  with  trustworthy  documents,  and  the  same 
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interest  is  not  recorded  in  favor  of  another  person ;  but  in  the  record 
requested  the  essential  circumstances  of  said  title  will  be  indicated, 
which  shall  be  taken  from  the  documents  necessary  for  this  purpose. 

Registers  shall  refuse  the  requested  record,  if  said  interest  is  re- 
corded in  favor  of  a  person  other  than  the  one  executing  the  transfer 
or  encumbrance. 

Should  the  interest  mentioned  not  be  recorded  in  favor  of  any. 
other  person,  and  it  is  not  proven  that  the  grantor  acquired  it  before 
the  date  mentioned;  the  Registers  shall  enter  a  cautionary  notice  at 
the  request  of  the  interested  party,  which  shall  be  effectual  during 
the  period  stated  in  article  96  of  this  law. 

Art.  21.  Public  copies  of  instruments  or  contracts  which  require 
record  shall  at  least  contain  all  the  details  which  the  record  must 
contain,  or  otherwise  be  null,  relating  to  the  persons  of  the  parties 
thereto,  to  the  estates,  or  to  the  recorded  interests. 

The  owners  of  the  real  property  or  property  rights  acquired  by  any 
general  or  special  instrument  which  does  not  mention  and  describe 
them  individually,  may  obtain  their  record  by  presenting  said  instru- 
ment with  the  document,  if  there  be  one,  which  proves  that  they  are 
the  ones  to  whom  the  transfer  was  made,  justified  by  any  other  trust- 
worthy document  showing  that  the  property  which  it  is  desired  to 
recorcf  is  embraced  in  said  instrument. 

Art.  22.  The  notary  who  omits  anything  preventing  the  entrv  of 
the  instrument  or  contract,  in  accordance  with  the  provisions  or  the 
preceding  article,  shall,  if  it  is  possible  to  do  so,  repair  his  omission 
by  issuing  a  new  deed  at  his  own  cost,  and  in  any  case  indemnifying 
the  interested  parties  for  the  damage  caused  by  his  error. 

Art.  23.  The  instruments  mentioned  in  articles  2  and  5  which  are 
not  duly  recorded  or  entered  in  the  Registry  can  not  prejudice  third 
persons. 

The  record  of  real  property  and  property  rights,  acquired  through 
an  inheritance  or  legacy,  shall  not  prejudice  third  persons  until  five 
years  have  elapsed  since  the  date  thereof,  excepting  in  cases  of  testate 
or  intestate  inheritances,  legacies  and  additions  thereto  (mejoras), 
when  left  to  legal  heirs. 

In  the  award  of  specific  realty  in  an  inheritance  or  general  assign- 
ment to  a  person  having  the  right  thereto,  to  a  creditor,  or  to  any 
third  person,  with  the  obligation  of  devoting  its  value  to  the  payment 
of  debts  or  charges  on  the  same  inheritance  or  general  assignment, 
the  conditions  under  which  the  property  has  been  awarded  shall  be 
entered  when  it  is  recorded  in  the  name  of  the  person  to  whom  the 

{>roperty  has  been  awarded,  and  it  shall  have  the  effects  which  this 
aw  establishes  in  No.  1  of  article  37. 

The  other  property  of  the  inheritance  or  general  assignment  shall 
by  this  act  be  relieved  of  all  responsibility,  although  only  to  the 
prejudice  of  third  persons,  notwithstanding  that  the  debts  of  the 
inheritance  or  general  assignment  appear  in  their  records.  When  no 
specific  property  has  been  awarded  for  the  payment  of  debts,  all  the 
property  of  the  inheritance  or  general  assignment  shall  be  relieved 
of  Jul  responsibility  to  the  prejudice  of  third  persons,  even  when  the 
registry  snows  the  existence  of  debts. 

Art.  24.  The  instruments  recorded  shall  also  be  effectual  against 
creditors  specially  privileged  by  common  legislation. 
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Abt.  25.  Becorded  instruments  shall  be  effectual  against  third 
persons  only  from  the  day  of  record. 

Art.  26.  To  determine  which  of  two  records,  bearing  the  same  date 
and  relating  to  the  same  estate,  shall  have  preference,  the  hour  of  the 
presentation  of  the  respective  instruments  in  the  Registry  shall  be 
taken  into  consideration. 

Abt.  27.  For  the  purposes  of  this  law,  those  who  have  not  partici- 
pated in  the  recorded  instrument  or  contract  shall  be  considered  as 
third  persons. 

Akt.  28.  The  date  of  the  entry  of  presentation,  which  must  appear 
in  the  record  itself,  shall  be  considered  the  date  thereof  for  all  intents 
and  purposes. 

Art.  29.  The  ownership  of  any  other  property  right  which  is  ex- 
pressly mentioned  in  the  records  or  cautionary  notices,  although  it 
does  not  appear  in  the  Registry  as  a  separate  and  special  entry,  shall 
be  effectual  against  third  persons  from  the  date  of  the  entry  of  pres- 
entation of  the  respective  instrument. 

The  provisions  of  the  preceding  paragraph  must  not  be  understood 
as  interfering  with  the  obligation  of  specially  recording  the  rights 
referred  to,  and  with  the  responsibility  incurred  by  persons  who,  in 
certain  cases,  must  demand  the  record. 

Art.  30.  The  records  of  the  instrument  mentioned  in  articles  2  and 
5  shall  be  null  if  they  do  not  contain  the  details  mentioned  in  Nos.  1, 
2, 3, 4,  5,  6,  and  8  of  article  9,  and  in  No.  1  of  article  13. 

Art.  31.  The  nullity  of  the  records  treated  of  in  the  preceding 
article  shall  not  prejudice  any  interest  previously  acquired  by  a  third 
person,  who  was  not  a  party  to  the  recorded  instrument  or  contract. 

Art.  32.  The  record  shall  be  understood  to  lack  some  of  the  details 
embraced  in  the  numbers  and  articles  mentioned  in  article  30,  not 
only  when  all  the  requisites  mentioned  in  each  one  of  said  numbers 
and  articles  is  not  embraced  therein,  but  also  when  they  have  been 
expressed  so  inaccurately  that  a  third  person  could  thereby  be  let  into 
error,  as  to  the  object  of  the  fact  itseli,  and  suffer  loss  in  consequence 
thereof. 

When  the  inaccuracy  is  not  material,  as  provided  by  the  preceding 
article,  or  when  the  omission  does  not  embrace  all  the  details  men- 
tioned in  some  of  the  numbers  and  articles  referred  to,  the  record 
shall  be  declared  null  only  when  it  causes  some  error  or  loss. 

Art.  33.  The  record  of  instruments  or  contracts  which  are  null  in 
accordance  with  the  law  are  not  validated  thereby. 

Art.  34.  Notwithstanding  the  statements  contained  in  the  pre- 
ceding article,  the  instruments  or  contracts  executed  or  covenanted 
by  a  person  who,  according  to  the  Registry,  has  a  right  thereto,  shall 
not  be  invalidated  with  regard  to  third  persons,  after  they  have  once 
beeen  recorded,  although  later  the  right  of  the  person  executing  them 
is  annulled  or  determined  by  virtue  of  a  prior  deed  not  recorded,  or 
for  reasons  which  do  not  clearly  appear  from  the  Registry. 

Only  by  virtue  of  a  recorded  instrument  may  another  later  instru- 
ment, also  recorded,  be  invalidated  to  the  prejudice  of  third  persons, 
with  the  exceptions  mentioned  in  article  389. 

The  provisions  of  this  article  may  at  no  time  be  applied  to  the 
instrument  recorded  in  accordance  with  the  provisions  of  article  390, 
unless  the  prescription  has  validated  or  secured  the  interest  referred 
to  therein. 
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Art.  35.  A  prescription  which  does  not  require  a  just  title  shall 
not  prejudice  third  persons  if  its  possessory  title  is  not  recorded. 

Neither  shall  a  third  person  be  prejudiced  by  a  prescription  which 
requires  a  just  title  if  the  latter  is  not  recorded. 

In  either  case  the  time  of  the  prescription  shall  begin  from  the 
date  of  the  record. 

As  to  the  legal  owner  of  the  realty  or  interest  which  is  being  pre- 
scribed, the  title  shall  be  determined  and  the  time  computed  in  accord- 
ance with  common  law. 

Art.  36.  Suits  for  recision  or  determination  of  title  shall  not  be 
instituted  against  third  persons  who  have  recorded  the  instruments 
of  their  respective  interests  in  conformity  with  the  provisions  of  this 
law. 

Art.  37.  Exceptions  to  the  rule  contained  in  the  preceding  article 
are : 

1.  Suits  for  recision  or  determination  of  title  which  are  due  to  the 
causes  plainly  expressed  in  the  Registry. 

2.  Suits  for  recision  of  conveyances  made  for  the  purpose  of  de- 
frauding creditors  in  the  following  cases : 

When  the  second  conveyance  has  been  made  without  consideration. 

When  the  third  person  was  a  party  to  the  fraud. 

In  both  cases  the  third  person  shall  not  be  prejudiced  by  any 
action  for  recision  not  brought  within  one  year  from  the  time  of  the 
fraudulent  conveyance. 

Art.  38.  In  consequence  of  the  provisions  of  article  36,  no  instru- 
ments or  contracts  shall  be  annulled  or  rescinded  to  the  prejudice  of 
third  persons  who  may  have  had  their  interests  recorded  for  any 
of  the  following  reasons : 

1.  For  the  revocation  of  gifts  in  such  cases  as  are  permitted  by 
law,  except  when  the  donee  does  not  comply  with  conditions  entered 
in  the  Registry. 

2.  For  the  legal  retraction  of  the  sale,  or  the  legal  preference 
(tanteo)  in  an  emphyteusis. 

3.  For  not  having  paid  the  full  price  of  the  article  sold,  or  a  por- 
tion thereof,  if  it  does  not  appear  by  the  record  that  the  payment  has 
been  postponed. 

4.  For  the  resale  of  an  article,  when  either  the  sale  or  resale  has 
not  been  recorded. 

5.  For  willful  damage  (lesion)  in  cases  1  and  2  of  article  1291  of 
the  Civil  Code. 

6.  For  conveyances  made  for  the  purpose  of  defrauding  creditors, 
with  the  exception  of  the  cases  mentioned  in  the  preceding  article. 

7.  For  any  other  actions,  which  the  laws  or  special  statutes  permit 
certain  persons  to  bring  for  the  purpose  of  rescinding  contracts  for 
reasons  not  specifically  stated  in  the  record.     . 

In  every  case  that  the  suit  for  recision  or  determination  of  title  can 
not  be  instituted  against  the  third  person,  in  accordance  with  the 

Erovisions  of  this  article,  the  corresponding  personal  action  may  be 
rought  to  recover  from  the  person  who  may  have  been  the  cause 
thereof,  indemnity  for  the  injuries  and  damages  suffered. 

Art.  39.  By  a  conveyance  without  consideration  to  defraud  cred- 
itors in  case  1,  No.  2  of  article  37,  shall  be  understood  not  only  the 
one  by  gift  or  cession  of  a  right,  but  also  any  conveyance,  creation,  or 
renunciation  which  the  debtor  makes  of  some  property  right  within 
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the  periods  respectively  mentioned  in  the  common  or  in  the  proper 
commercial  laws,  for  the  recision  of  conveyances  made  to  defraud 
creditors,  provided  there  was  no  price  or  its  equivalent,  or  any  pre- 
existing obligation  which  had  fallen  due. 

Art.  40.  In  accordance  with  the  provisions  of  the  preceding  arti- 
cle, and  providing  the  circumstances  mentioned  exist,  the  following 
may  be  revoked: 

1.  Annuities  (censos),  emphyteusis,  servitudes,  uses,  and  other 
property  rights  created  by  the  debtor. 

2.  The  creation  of  dowries  or  gifts  by  reason  of  marriage,  in  favor 
of  the  wife,  children,  or  strangers. 

3.  Conveyances  of  real  property  for  the  payment  of  debts  which 
have  not  yet  fallen  due. 

4.  Voluntary  mortgages  created  for  the  security  of  debts  pre- 
viously contracted  without  this  guaranty,  and  which  have  not  yet 
fallen  due,  provided  the  conditions  of  the  principal  obligation  are 
not  thereby  encumbered. 

5.  Any  contract  by  which  the  debtor  transfers  or  renounces  ex- 
pressly or  impliedly  any  property  right. 

It  shall  be  understood  that  no  price  or  its  equivalent  figures  in  said 
contracts,  when  the  notary  does  not  certify  as  to  its  delivery  or  if 
the  contracting  parties  acknowledge  that  the  delivery  had  previously 
taken  place,  and  the  fact  is  not  proven  or  it  is  shown  that  it  must  lie 
embraced  in  case  No.  3  of  this  article. 

Abt.  41.  The  owner  of  the  realty  or  of  the  property  right  shall  be 
considered  a  party  to  the  fraudulent  conveyance  in  the  second  case, 
No.  2  of  article  37: 

1.  When  it  is  proven  that  he  knew  the  purpose  of  making  said 
conveyance,  and  that  he  was  a  party  to  it  in  the  character  of  last 
owner  or  in  any  other  capacity. 

2.  When  he  acquired  his  interest,  either  directly  from  the  debtor 
or  from  a  subsequent  purchaser,  for  half  or  less  than  half  its  true 
value. 

3.  When  any  kind  of  false  statements  or  subterfuge  has  been 
employed  in  the  contract  executed  by  the  debtor,  and  it  is  proven  that 
the  owner  had  notice  or  took  advantage  thereof. 

Title  III. — Cautionaby  Notices. 

Abt.  42.  Cautionary  notices  of  their  respective  interests  in  the  cor- 
responding public  Registries  may  be  demanded  by : 

1.  The  person  who  enters  suit  for  the  ownership  of  the  real  prop- 
erty, or  for  the  creation,  declaration,  modification,  or  extinction  of 
any  property  right. 

2.  The  person  who,  in  accordance  with  the  law,  obtains  a  writ  of 
attachment  against  the  real  property  of  the  debtor. 

3.  The  person  who,  in  any  trial,  obtains  a  decree  against  the  de- 
fendant, which  must  be  carried  out  in  the  manner  prescribed  by  title 
8  of  the  Law  of  Civil  Procedure. 

4.  The  person  who  enters  a  declaratory  suit  for  the  fulfillment  of 
any  obligation,  and  who,  in  accordance  with  the  laws,  obtains  a  decree 
ordering  the  sequestration  or  prohibiting  the  alienation  of  the  real 
property. 
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5.  The  person  who  enters  a  suit  for  the  purpose  of  obtaining  any  of 
the  decrees  mentioned  in  No.  4  of  article  2  of  this  law. 

6.  The  widower  by  the  right  granted  him  by  article  838  of  the 
Civil  Code. 

7.  The  legatee  who,  according  to  the  law,  has  no  right  to  institute 
testamentary  proceedings. 

8.  The^  agricultural  creditor,  during  the  time  the  work  lasts  which 
is  the  object  of  the  loan. 

9.  The  person  who  presents  an  instrument  to  the  Registry  which 
can  not  be  definitely  recorded  on  account  of  some  omission  which  may 
be  repaired,  or  on  account  of  the  incapacity  of  the  Register. 

10.  The  person  who  in  any  other  case  has  a  right  to  demand  a  cau- 
tionary notice  in  accordance  with  the  provisions  of  this  law. 

Art.  43.  In  the  case  of  No.  1  of  the  preceding  article,  no  caution- 
ary notice  may  be  made  unless  it  is  so  ordered  by  a  judicial  decree 
issued  at  the  instance  of  a  person  having  a  right  thereto  and  by  virtue 
of  a  document  sufficient  in  the  opinion  of  the  judge. 

In  the  case  of  No.  2  of  the  same  article,  the  record  shall  be  obliga- 
tory, according  to  the  provisions  of  article  1435  of  the  Law  of  Civil 
Procedure,  in  force  in  the  Philippines,  and  article  1451  of  the  law 
which  is  in  force  in  Cuba  and  Puerto  Rico. 

In  the  case  of  No.  5  of  the  said  preceding  article,  the  entry  must 
also  be  made  by  virtue  of  a  judicial  decree,  which  may  be  issued  by 
reason  of  the  duty  to  do  so2  when  there  are  no  persons  requesting  it, 
provided  the  court,  in  its  opinion,  deems  said  entry  advisable  to  insure 
the  effect  of  any  judgment  which  may  be  rendered  in  the  suit. 

Art.  44.  The  creditor  who  obtains  an  entry  in  his  favor  in  cases 
Nos.  2,  3,  and  4,  of  article  42,  shall  have  preference,  only  with  regard 
to  the  property  entered,  over  those  who  have  another  claim  against 
the  same  debtor,  contracted  subsequently  to  said  entry. 

Art.  45.  In  the  case  No.  6  of  article  42,  the  widower  may  demand  a 
cautionary  notice  of  the  right  of  use  which  belongs  to  him,  against 
all  the  realty  of  the  inheritance,  in  accordance  with  the  procedure  in- 
dicated in  articles  55,  56,  and  57,  of  this  law. 

Art.  46.  The  legatee,  who  has  no  right,  according  to  the  law,  to 
institute  testamentary  proceedings,  may  at  any  time  request  a  cau- 
tionary notice  against  the  goods  bequeathed  him,  if  they  consist  of 
specific  personal  property. 

If  the  legacy  is  not  specific,  the  legatee  may  demand  a  record  of  its 
value  against  any  of  the  realty  of  the  inheritance  sufficient  to  cover  it, 
within  180  days  following  the  death  of  the  testator. 

In  either  case  the  entry  shall  be  made  by  presenting  in  the  Registry 
the  instrument  on  which  the  interest  of  the  legatee  is  based. 

The  legatee  of  specific  personal  property,  or  of  credits,  or  annuities 
arising  therefrom,  can  procure  a  cautionary  notice  against  such  prop- 
erty only. 

Art.  47.  The  legatee  of  goods  or  money  can  not  demand  their  entry 
against  real  property  which  has  been  expressly  bequeathed  to  others. 

Art.  48.  No  legatee  of  goods  or  money  who  has  a  cautionary  notice 
in  his  favor  can  prevent  another  legatee  of  the  same  kind  from  ob- 
taining another  entry  within  the  period  allowed  by  law  in  his  favor 
against  the  property  which  has  already  been  entered. 

Art.  49.  If  the  heir  wishes  to  enter,  in  his  name,  the  goods  inherited 
within  the  180  days  mentioned,  and  there  is  no  legal  obstacle  thereto, 
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he  m»y  do  so,  provided  that  all  the  legatees  previously  renounce,  by 
public  deed,  their  right  to  entry,  or,  in  case  no  express  renunciation 
is  made,  the  same  legatees  are  notified  thirty  days  beforehand  of  the 
request  of  the  heir,  so  that  they  may  make  use  of  their  privilege 
within  said  period,  if  they  wish  to  do  so. 

This  notification  shall  be  made  in  accordance  with  the  provisions  of 
articles  254,  255,  258,  .and  509  of  the  Law  of  Civil  Procedure  in  force 
in  the  Philippines,  and  270,  271,  274,  and  525  of  the  one  in  force  in 
Cuba  and  Puerto  Rico. 

If  the  identity  of  the  legatees  is  in  doubt,  the  judge  or  court  shall 
order  that  a  cautionary  notice  of  their  legacy  be  made,  either  at  the 
instance  of  the  heir  himself,  or  at  that  of' any  other  interested  person, 
or  by  reason  of  a  special  duty. 

The  heir  who  requests  a  record  in  his  favor  of  the  property  in- 
herited, within  the  180  days  referred  to,  may  at  once  have  a  caution- 
ary notice  thereof  made. 

This  entry  shall  not  be  converted  into  a  definite  record  until  the 
legatees  have  expressly  or  impliedly  renounced  the  entry  of  their 
legacies,  and  it  shall  be  canceled  with  regard  to  the  property  against 
which  the  same  legatees  request  a  cautionary  notice  to  be  filed  in 
accordance  with  their  rights. 

Art.  50.  The  legatee  who  obtains  a  cautionary  notice  shall  be  pre- 
ferred to  the  creditors  of  the  heir  who  may  have  accepted  the  inherit- 
ance without  the  benefit  of  inventory,  and  to  any  other  who,  sub- 
sequent to  the  date  of  said  entry,  acquires  some  interest  in  the  prop- 
erty entered;  but  it  is  to  be  understood  that  this  preference  is  only 
in  so  far  as  the  value  of  said  property  is  concerned. 

Art.  51.  The  cautionary  notice  shall  give  preference,  with  regard 
to  the  value  of  the  entered  property,  to  the  legatees  who  may  have 
made  use  of  their  right  within  the  180  days  mentioned  in  article  46 
over  those  who  do  not  make  use  of  their  privilege  within  the  same 
period. 

Those  who  have  secured  said  entry  within  this  period  shall  have  no 
preference  over  each  other,  but  without  prejudice  to  that  correspond- 
ing to  the  specific  legatee,  in  accordance  with  common  law,  over  other 
legatees,  in  this  instance  as  well  as  in  the  case  of  his  not  having 
requested  its  entry. 

Art.  52.  The  legatee  who  is  not  specific,  and  allows  the  period  men- 
tioned in  article  46  to  elapse  without  making  use  of  his  privilege,  may 
only  later  on  demand  a  cautionary  notice  against  the  property  of  the 
inheritance  which  is  in  the  hands  of  the  heir;  but  this  shall  nave  no 
effect  against  any  person  who  may  have  previously  acquired  and 
recorded  some  interest  in  the  inherited  property. 

Art.  53.  The  legatee  who,  after  the  180  days  have  elapsed,  should 
request  a  cautionary  notice  against  the  hereditary  property  which  is 
in  the  hands  of  the  heir,  shall  not  thereby  acquire  any  preference  over 
the  other  legatees  who  may  have  omitted  this  formality,  nor  shbll  he 
gain  any  other  advantage  than  that  of  recovering  his  legacy  before 
any  creditor  of  the  heir  subsequently  acquiring  some  interest  in  the 
entered  property. 

Art.  54.  An  entry,  requested  after  this  period  has  elapsed,  may  be 
made  against  property  noted  within  this  period  in  favor  of  another 
legatee,  provided  they  are  in  possession  of  the  heir ;  but  the  legatee 
who  obtains  it  can  recover  his  legacy  only  to  the  extent  of  the  value  of 
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the  property  after  the  claims  of  those  who  had  their  entry  made 
within  said  period  have  been  satisfied. 

Abt.  55.  A  cautionary  notice  of  legacies  and  of  agricultural  loans 
made  shall  not  be  judicially  decreed  without  previous  proceedings  and 
hearing  of  those  who  may  have  any  interest  in  preventing  it 

Abt.  56.  The  cautionary  notice  of  legacies  maj  be  made  by  virtue 
of  an  agreement  between  the  parties  or  by  a  judicial  decree. 

Abt.  57.  When  the  entry  must  be  made  by  virtue  of  a  judicial  de- 
cree, the  legatee  shall  appear  before  the  judge  or  court  having  juris- 
diction of  the  will  establishing  his  right,  presenting  the  documents  on 
which  it  is  founded,  and  specifying  the  property  which  he  desires  to 
have  entered.  The  court,  m  an  oral  trial,  and  in  accordance  with  the 
statements  of  the  heir  and  said  legatee,  shall  render  a  decision,  either 
refusing  or  complying  with  the  request,  in  accordance  with  the  pro- 
cedure established  by  chapter  4,  title  2,  book  2  of  the  Law  of  Civil 
Procedure. 

In  the  latter  case  it  shall  specify  the  property  which  is  to  be  entered, 
and  shall  send  the  respective  communication  to  the  Register,  inclosing 
a  literal  copy  of  its  decision,  for  compliance. 

An  appeal  may  be  taken  from  this  decision  to  the  Audiencia  of  the 
district. 

Abt.  58.  If  the  entry  has  been  judicially  requested  by  one  legatee 
and  a  second  one  appears  with  a  similar  claim  on  the  same  property, 
he  shall  also  be  heard  at  the  trial. 

Abt.  59.  The  agricultural  creditor  may  request  an  entry  against  the 
estate  which  is  the  subject  of  the  loan  for  the  amounts  which  he 
advanced  in  one  payment  or  in  successive  ones,  presenting  the  written 
contract  he  may  have  in  any  legal  manner  made  with  the  debtor. 

This  entry  shall  have,  with  regard  to  the  agricultural  loan,  all  the 
effects  of  a  mortgage. 

Abt.  60.  It  shall  not  be  necessary  that  the  instruments  by  virtue  of 
which  the  cautionary  notice  of  agricultural  loans  is  requested  should 
specify  the  exact  amount  of  money  or  effects  these  credits  consist  of, 
and  it  shall  be  sufficient  for  them  to  contain  enough  details  to  liqui- 
date them  when  the  works  contracted  for  are  terminated. 

Abt.  61.  If  the  estate  which  is  the  subject  of  the  agricultural  loan 
should  be  subject  to  recorded  real  property  agreements,  the  entry  can 
only  be  made  dv  virtue  of  a  unanimous  agreement,  by  means  of  a  pub- 
lic instrument  between  the  owner  and  the  persons  in  whose  favor  said 
agreements  are  created,  on  the  object  of  tne  improvement  itself,  and 
the  value  of  the  estate  before  beginning  the  works,  or  by  virtue  of  a 
judicial  decree  issued  in  a  proceeding  for  the  purpose  of  fixing  said 
value,  and  in  which  all  the  parties  indicated  are  cited. 

Abt.  62.  If  any  of  those  in  whose  favor  the  real-property  agree- 
ments mentioned  in  the  preceding  article  are  entered  is  not  a  person 
whose  identity  is  known,  or  is  absent  and  his  residence  is  unknown, 
or  he  refuses  his  consent  thereto,  the  entry  may  only  be  made  by  virtue 
of  a  judicial  decree. 

Abt.  63.  The  value  at  which  the  estate  which  is  the  subject  of  the 
agricultural  loan  is  appraised,  before  the  work  is  begun,  shall  appear 
in  the  record  of  the  debt. 

Abt.  64.  The  persons  in  whose  favor  property  rights  are  created  in 
the  estate  which  is  the  subject  of  the  agricultural  loan,  the  value  of 
which  appears  in  the  form  prescribed  by  the  preceding  articles,  shall 
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reserve  their  rights  of  preference  with  regard  to  the  agricultural 
creditor,  but  only  to  the  extent  of  the  appraised  value  of  the  estate. 

The  agricultural  creditor  shall  be  considered  as  a  mortgagee,  with 
respect  to  the  excess  of  the  value  of  the  estate  over  the  obligations 
mentioned  above,  and  in  any  case,  with  respect  to  the  difference  be- 
tween the  price  at  which  the  estate  was  appraised  before  the  improve- 
ment and  its  value  at  the  time  of  the  judicial  conveyance. 

Art.  65.  Errors  which  may  be  remedied  are  such  as  affect  the  valid- 
ity of  the  instrument  itself,  without  necessarily  producing  the  nullity 
or  the  obligation  created  thereby. 

Should  the  instrument  contain  any  of  these  errors,  the  Register 
shall  suspend  its  record,  and  shall  enter  a  cautionary  notice  thereof 
if  the  person  presenting  the  instrument  request  it. 

Errors  which  can  not  be  corrected  are  such  as  necessarily  produce 
the  nullity  of  the  obligation. 

If  the  instrument  should  not  contain  any  error  of  this  kind,  its 
record  will  be  refused,  and  no  cautionary  notice  can  be  entered. 

Art.  66.  The  parties  interested  may  object  to  administrative  officers 
against  the  decision  respecting  the  instrument  made  by  the  Register, 
without  prejudice  to  applying,  if  they  wish  to  do  so,  to  the  courts  oi 
justice  to  discuss  and  contend  among  themselves  regarding  the  valid- 
ity or  nullity  of  the  documents  or  oi  the  obligation.  In  case  record  is 
suspended  on  account  of  errors  in  the  instrument  which  may  be  cor- 
rected, and  the  cautionary  notice  is  not  requested,  the  interested 
parties  may  correct  the  errors  within  the  thirty  days  during  which  the 
entry  of  presentation  is  effective.  If  the  cautionary  notice  is  entered, 
they  may  be  corrected  during  the  time  the  latter  remains  in  force, 
according  to  article  96. 

If  record  has  been  refused,  and  the  interested  person  should  enter  a 
suit  before  the  courts  of  justice  to  have  established  the  validity  of  the 
instrument  or  obligation,  within  the  thirty  days  following  the  date 
of  the  record  of  presentation,  he  may  demand  entry  of  a  cautionary 
notice  of  his  suit,  and  the  entry  shall  be  antedated  to  conform  with 
the  date  of  the  record  of  presentation. 

After  said  period  the  cautionary  notice  of  the  suit  shall  be  effectual 
only  from  its  date. 

fn  the  case  of  appealing  to  administrative  officers  against  the  deci- 
sion respecting  the  instrument,  all  the  periods  mentioned  in  the  two 
preceding  paragraphs  shall  be  suspended  from  the  day  the  appeal  is 
entered  until  its  final  resolution. 

Art.  67. .  In  case  an  entry  is  made  because  the  record  can  not  take 
place  on  account  of  an  error  which  can  be  corrected,  the  interested 
party  may  demand  that  the  Register  give  him  a  copy  of  said  entry, 
authenticated  by  his  signature,  m  which  shall  appear  whether  there 
are  pending  or  not  any  other  instruments  relative  to  the  same  realty, 
and,  if  so,  what  they  are. 

Art.  68.  Decrees  ordering  or  refusing  a  cautionary  notice  in  cases 
1,  5,  and  6  of  article  42  may  be  appealed  from  for  review  only  (un 
solo  ef ecto) . 

In  case  No.  7  of  the  same  article  the  decree  may  be  appealed  from 
for  review  and  also  to  stay  proceedings  (ambos  efectos)  when  the  per- 
son who  has  some  prior  property  right  in  the  recorded  realty  has  op- 
posed the  entry. 
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Abt.  69.  The  person  who  may  demand  a  cautionary  notice  of  an 
interest  and  should  not  do  so  within  the  period  prescribed  for  this 

Surpose  can  not  have  it  entered  subsequently  in  his  favor  to  the  preju- 
ice  of  a  third  person  who  may  have  recorded  the  same  interest,  hav- 
ing acquired  it  from  a  person  who,  according  to  the  Registry,  was 
competent  to  convey  it. 

Art.  70.  When  tfee  cautionary  notice  of  an  interest  is  converted  into 
a  definite  record  of  the  same,  it  shall  be  effectual  from  the  date  of  its 
entry. 

•Art.  71.  The  real  property  or  property  rights  which  are  entered 
may  be  conveyed  or  encumbered,  but  without  prejudice  to  the  right  of 
the  person  in  whose  favor  the  entry  was  made. 

If  the  real  property  or  property  rights  of  which  cautionary  entries 
have  been  made  in  accordance  with  article  42,  Nos.  2  and  3,  should  be 
awarded  to  a  claimant  by  virtue  of  a  judgment  rendered  in  a  suit,  or 
if  it  were  necessary  to  oner  them  at  public  sale,  a  notice  of  said  award 
or  advertisement  shall  be  transmitted  to  the  person  who  may  have 
acquired  said  property  or  rights  during  the  pendency  of  the  suit. 

Said  notice  must  be  issued  at  the  instance  of  the  plaintiff  after  the 
award  has  been  finally  decreed  or  before  the  sale  in  the  judicial  pro- 
ceedings takes  place,  observing  the  provisions  of  articles  260  to  269  of 
the  Law  of  Civil  Procedure  in  force  in  the  Antilles,  and  articles  244 
to  253  of  the  one  in  force  in  the  Philippines. 

After  the  notice  referred  to  in  the  preceding  paragraph  has  been 
made  the  person  notified  may  free  the  property  in  question  by  paying 
the  amount  mentioned  in  the  entry  to  cover  principal  and  costs ;  this 
must  not  be  construed  as  meaning  that  he  is  obliged  to  pay  a  larger 
sum  than  that  mentioned  in  the  entry.  Should  he  not  do  so  within 
ten  days,  the  record  of  his  ownership  shall  be  canceled  in  the  Registry, 
as  well  as  any  other  record  that  has  been  made  after  the  entry,  for 
which  purpose  the  respective  order  shall  be  transmitted  to  the  Regis- 
ter at  the  instance  of  the  purchaser  at  the  auction,  or  of  the  person  to 
whom  it  has  been  awarded. 

If  the  conveyance  executed  and  recorded  during  the  pendency  of 
the  suit  relates  to  an  estate,  the  ownership  of  which  is  demanded  by 
virtue  of  a  claim,  a  cautionary  notice  of  which  has  been  made  in  ac- 
cordance with  No.  1  of  article  42  of  this  law,  a  certified  copy  of  the 
final  judgment  in  favor  of  the  ownership  of  the  plaintiff  shall  be  a 
valid  title  deed  by  virtue  of  which  this  record  may  oe  canceled. 

Final  decrees  of  prohibition  or  declaring  the  legal  incapacity  of 
some  person  for  administration,  or  by  which  his  civil  status  with  ref- 
erence to  the  free  disposition  of  his  property  is  modified,  shall  be  suffi- 
cient documents  for  the  cancellation  of  records  of  conveyances  exe- 
cuted during  the  period  of  the  pendency  of  the  suit  instituted  by  the 
person  who  has  been  declared  incapacitated,  provided  a  cautionary 
notice  of  the  claim,  which  is  the  basis  of  the  decree,  shall  have  been 
previously  made  in  accordance  with  the  provisions  of  article  42,  No.  5. 

Art.  72.  Cautionary  notices  shall  embrace  the  details  required  for 
record  by  articles  9,  10, 11, 12,  and  13,  in  so  far  as  they  appear  in  the 
deeds  or  documents  presented  at  the  time  said  entries  are  requested. 

Such  as  are  caused  by  writs  of  attachment  or  sequestration  shall 
express  the  reason  for  which  they  were  granted  and  the  amount  of  the 
obligation  involved. 
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Art.  73.  Any  judicial  decree  ordering  a  cautionary  notice,  shall  ex- 
press the  details  which  the  latter  must  contain,  according  to  the  pro- 
visions of  the  preceding  article,  if  it  so  appear  from  the  deeds  or  docu- 
ments, which  were  examined  and  were  the  basis  of  said  decree. 

When  the  entry  must  embrace  all  the  property  of  a  person,  as  in 
cases  of  incapacity  or  other  similar  cases,  the  Register  shall  enter  all 
that  are  recorded  in  favor  of  such  person. 

In  this  case  the  property  which  is  not  recorded  may  also  be  entered, 
provided  the  judge  or  court  so  order  it,  and  a  previous  record  is  made 
in  favor  of  the  owner  of  the  property  encumbered  by  said  entry. 

Art.  74.  If  the  instruments  or  documents,  by  virtue  of  which  the 
cautionary  notice  is  requested  judicially  or  extra  judicially,  should 
not  contain  the  details  required  to  make  it  valid,  such  details  shall  be 
stated  by  the  interested  parties  in  the  petition  in  which  they  solicit  the 
entry  by  common  consent.  Should  there  be  no  agreement,  the  person 
requesting  the  entry  shall  mention  these  details  in  the  document  in 
which  he  solicits  it,  and  after  hearing  the  other  interested  party  as  to 
its  accuracy,  the  judge  or  court  will  decide  as  they  deem  proper. 

Art.  75.  Cautionary  notices  shall  be  made  in  the  same  part  of  the 
book  where  the  record  would  be  made,  if  the  right  entered  should  be 
converted  into  a  recorded  right. 

Art.  76.  A  cautionary  notice  shall  be  null  when  the  estate  or  inter- 
est entered,  or  the  persons  whom  the  entry  concerns,  or  its  date,  can 
not  be  identified  therefrom. 

Title  IV. — Cancellation  of  the  Record  and  of  the  Entry  of 
Cautionary  Notices. 

Art.  77.  Records  are  not  extinguished  as  to  third  persons  except 
by  their  cancellation,  or  by  a  record  of  the  transfer  of  the  ownership 
or  property  right  recorded,  to  another  person.  # 

Art.  78.  Cancellation  of  records  or  of  cautionary  notices  may  be 
total  or  partial. 

Art.  79.  A  total  cancellation  may  be  demanded,  and  should  be 
ordered  in  a  proper  case : 

1.  When  the  realty,  which  is  the  subject  of  the  record,  is  completely 
extinguished. 

2.  When  the  recorded  interest  is  also  completely  extinguished. 

3.  When  the  instrument,  by  virtue  of  which  the  record  was  made, 
is  declared  null. 

4.  When  the  nullity  of  the  instrument  is  declared,  because  some 
essential  requisite  is  lacking,  in  conformity  with  the  provisions  of 
article  30. 

Art.  80.  A  partial  cancellation  may  be  demanded  and  should  be 
decreed  in  a  proper  case : 

1.  When  the  realty,  which  is  the  subject  of  the  record  or  cautionary 
notice,  is  diminished! 

2.  When  the  interest  recorded  is  diminished  in  favor  of  the  owner 
of  the  encumbered  estate. 

Art.  81.  The  enlargement  of  any  recorded  interest  shall  be  the  sub- 
ject of  a  new  entry,  in  which  reference  shall  be  made  to  the  interest 
enlarged. 
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Akt.  82.  The  records  or  cautionary  notices  made  by  virtue  of  a 
public  document  can  not  be  canceled  except  by  a  final  decree,  from 
which  there  is  no  appeal  in  cassation  pending,  or  by  any  other  authen- 
ticated instrument  or  document,  in  which  the  person  in  whose  favor 
the  record  or  entry  has  been  made,  or  his  legal  representative  or 
attorney  signifies  his  consent  to  the  cancellation. 

Notwithstanding  the  provisions  of  the  preceding  paragraph,  the 
records  or  entries  referred  to  therein  may  be  canceled  without  the 
requisites  mentioned,  when  the  interest  recorded  is  extinguished  by  a 
declaration  of  law,  or  as  a  result  of  the  recorded  deed  itself. 

The  records  and  entries  made  by  virtue  of  judicial  decrees  may 
only  be  canceled  by  a  final  decree,  in  which  the  facts  provided  by  the 
first  paragraph  of  this  article  appear. 

Records  made  to  account  for  sums  represented  by  negotiable  instru- 
ments may  be  canceled  through  the  presentation  of  a  document  exe- 
cuted by  those  who  collected  the  debts,  and  from  which  it  must  appear 
that  at  the  time  of  its  execution  the  negotiable  instruments  were 
canceled,  or  by  a  petition  signed  by  these  parties  and  the  debtor,  to 
which  the  instruments  referred  to  will  be  attached,  duly  perforated. 
If  some  of  them  have  been  lost,  there  shall  be  presented  with  the 
document  or  petition  a  copy  of  the  judicial  decree  declaring  their 
cancellation.  The  register  must  convince  himself  of  the  authenticity 
of  the  signatures  and  the  identity  of  the  persons  who  make  the  request. 

Records  made  to  account  for  sums  represented  by  instruments  exe- 
cuted to  bearer  can  not  be  canceled  if  the  extinction  of  all  the  secured 
obligations  can  not  be  proven,  unless  a  copy  of  the  judicial  decree 
declaring  the  extinction  of  said  obligations  is  presented. 

In  the  case  mentioned  in  the  preceding  paragraph,  in  order  to  issue 
the  judicial  decree,  four  calls  of  those  having  a  right  to  oppose  the 
cancellation  must  be  made  by  means  of  public  notices  and  advertise- 
ments in  the  official  papers,  each  one  for  the  period  of  six  months. 

Art.  83.  If  a  record  or  entry  has  been  created  by  virtue  of  a  judicial 
decree,  and  the  parties  interested  agree  in  a  legal  manner  to  cancel  it, 
they  shall  apply  to  the  judge  or  court  of  competent  jurisdiction  by 
means  of  a  document  expressing  their  wishes,  and  after  its  contents 
have  been  ratified,  if  there  is  or  can  be  no  prejudice  against  third  per- 
sons, a  decree  ordering  the  cancellation  shall  be  issued. 

The  judge  or  court  shall  also  issue  a  similar  decree,  when  it  is 
deemed  advisable,  although  the  person  in  whose  favor  the  entry  or 
record  has  been  made  does  not  consent  to  the  cancellation. 

If  the  record  or  entry  has  been  created  by  means  of  a  public  docu- 
ment and  its  cancellation  is  ordered,  the  person  whom  said  cancella- 
tion prejudices  not  consenting  thereto,  the  other  interested  party  may 
enter  a  declaratory  suit  therefor. 

Art.  84.  The  judge  or  court,  or  the  one  which  has  legally  succeeded 
it  in  such  matters,  which  may  have  ordered  an  entry  of  a  cautionary 
notice,  or  its  conversion  into  a  definite  record,  shall  be  competent  to 
order  its  cancellation. 

Art.  85.  A  cautionary  notice  shall  be  canceled,  not  only  when  the 
interest  entered  is  extinguished,  but  also  when  it  is  respectively 
agreed  to  In  the  document  or  ordered  in  the  decree  that  it  be  con- 
verted into  a  definite  record. 

If  the  entry  has  been  made  without  a  public  document,  and  it  is  to 
be  canceled  without  converting  it  ihto  a  definite  record,  the  cancella- 
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tion  may  also  be  made  by  means  of  documents  similar  to  those  which 
were  presented  when  the  entry  was  requested. 

Art.  86.  An  entry  in  favor  of  a  legatee  who  is  not  specific,  shall  be 
extinguished  one  year  after  its  date. 

If  a  legacy  is  not  demandable  at  the  end  of  ten  months,  the  cau- 
tionary notice  shall  be  considered  effectual  for  two  months  longer, 
during  which  time  it  may  be  demanded. 

Art.  87.  If,  before  the  cautionary  notice  is  extinguished,  it  appears 
inefficient  for  the  security  of  the  legacy,  on  account  of  the  liens  or 
special  conditions  of  the  property  entered,  the  legatee  may  demand 
that  another  be  created  against  different  property  in  the  inheritance, 
provided  such  exists  on  which  such  incumbrance  may  be  charged. 

Art.  88.  The  legatee  of  rents  or  periodical  annuities,  absolutely 
imposed  by  the  testator  on  any  heir  or  on  other  legatees,  but  without 
declaring  this  obligation  a  personal  one,  shall  have  a  right,  within  the 
period  fixed  in  article  86,  to  demand  that  the  cautionary  notice  which 
he  may  have  made  of  his  claim  be  converted  into  a  record  of  mortgage. 

Art.  89.  The  heir  or  legatee  who  has  been  charged  with  the  annuity 
must  create  the  mortgage  mentioned  in  the  preceding  article  on  the 
same  property  which  nas  been  entered,  if  it  is  awarded  to  him,  or  on 
any  other  real  property  of  the  estate  which  may  be  awarded  to  him. 

The  choice,  in  any  case,  lies  with  the  encumbered  heir  or  legatee, 
and  the  person  receiving  the  annuity  must  accept  the  mortgage  offered 
by  the  former,  provided  it  is  sufficient  and  on  property  of  the  estate. 

Art.  90.  The  person  receiving  the  annuity,  who  has  not  filed  a  cau- 
tionary notice,  may  also,  at  any  time,  demand  a  record  of  his  mort- 
gage interest  in  the  property  of  the  estate  which  is  in  the  possession 
of  the  heir,  or  which  may  have  been  awarded  to  the  specially  charged 
legatee  or  heir,  provided  he  can  do  so  by  means  of  an  efficient  cau- 
tionary notice  in  accordance  with  the  provisions  of  the  preceding 
article. 

This  entry  will  only  be  effectual  from  its  date. 

Art.  91.  The  person  receiving  the  annuity,  who  may  have  obtained 
a  cautionary  notice,  can  not  demand  a  mortgage  on  any  other  prop- 
erty than  that  entered,  if  it  is  sufficient  to  secure  the  legacy.  Should 
it  not  be  sufficient,  he  may  demand  the  creation  of  a  mortgage  on 
other  property  of  the  estate;  but  in  the  ltftter  case  he  must  act  in  con- 
formity with  the  provisions  contained  in  the  second  paragraph  of  the 
preceding  article. 

Art.  92.  An  entry  in  favor  of  an  agricultural  creditor  shall  be  ex- 
tinguished sixty  days  after  the  completion  of  the  work  which  was  the 
subject  of  the  loan. 

Art.  93.  An  agricultural  creditor  may  convert  his  cautionary  no- 
tice into  a  mortgage  record  if  at  the  end  of  the  period  mentioned  in 
the  preceding  article  his  loan  has  not  been  repaid  entirely,  the  time 
stipulated  in  the  contract  not  having  expired. 

If  the  time  stipulated  for  the  payment  has  expired,  the  creditor 
may  either  extend  it  by  converting  the  entry  into  a  mortgage  record, 
or  may  demand  immediate  payment,  for  which  purpose  the  entry  will 
have  the  effect  of  a  mortgage. 

Art.  94.  To  convert  an  entry  of  an  agricultural  credit  into  a  record 
of  mortgage,  the  former  shall  be  liquidated,  if  it  is  not  already  so, 
and  a  public  deed  shall  be  executed. 
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Art.  95.  Any  questions  which  may  arise  between  the  creditor  and 
the  debtor  as  to  the  liquidation  of  the  agricultural  loan,  or  regarding 
the  creation  of  the  mortgage,  shall  be  decided  by  means  of  a  declara- 
tory suit.  During  the  trial  and  settlement  of  this  suit  the  cautionary 
notice  shall  remain  in  force  and  effect. 

Art.  96.  An  entry  demanded  because  a  record  could  not  be  made  on 
account  of  errors  which  can  be  corrected  in  the  deed  presented,  shall 
become  null  sixty  days  after  its  date. 

This  period  may  be  extended  to  one  hundred  and  eighty  days  for 
just  cause,  and  by  virtue  of  an  administrative  resolution  of  the  presi- 
dent of  the  audiencia  of  the  district,  provided  the  deed  presented 
does  not  emanate  from  a  judicial  decree,  in  which  case  the  time  can 
only  be  extended  by  another  similar  decree. 

Art.  97.  The  cancellation  of  the  records  of  cautionary  notices  does 
not  in  and  of  itself  extinguish,  with  regard  to  the  parties,  the  interests 
recorded  which  it  effects;  but  when  it  has  been  made  without  any 
apparent  cause  for  annulment,  such  as  those  mentioned  in  the  follow- 
ing article,  it  shall  have  all  its  effects  with  regard  to  third  persons, 
who,  by  reason  thereof,  may  have  acquired  or  recorded  any  interest, 
although  later  it  is  annulled  for  some  reason  which  does  not  clearly 
appear  from  the  said  record  of  cancellation. 

Art.  98.  The  cancellation  shall  be  void : 

1.  When  it  does  not  clearly  show  what  record  or  entry  has  been 
cancelled. 

2.  When  it  does  not  contain  the  names  of  the  parties  thereto,  of  the 
notary,  or  in  a  proper  case  the  judge  or  court,  and  the  date  of  the 
execution  or  delivery  of  the  deed,  by  virtue  of  which  the  cancellation 
was  made. 

3.  When  it  does  not  express  the  name  of  the  person  at  whose  in- 
stance or  with  whose  consent  the  cancellation  was  made. 

4.  When  the  cancellation  is  made  in  the  name  of  a  person  other 
than  the  one  in  whose  favor  the  record  or  entry  is  made,  and  it  does 
not  appear  therein  by  what  authority  said  person  acted. 

5.  When  a  partial  cancellation  does  not  specify  clearly  what  part 
of  the  realty  has  disappeared,  or  what  part  of  the  obligation  is  extin- 
guished and  what  still  remains. 

6.  When  the  cancellation  having  taken  place  by  virtue  of  the  record 
or  entry  of  a  private  document,  the  Register  does  not  certify  that  he 
is  acquainted  with  the  persons  signing  the  same,  or  with  the  wit- 
nesses, in  default  of  the  iormer. 

7.  When  the  date  of  the  presentation  of  the  instrument  by  virtue 
of  which  the  cancellation  was  ordered  or  agreed  to,  is  not  contained 
in  the  Registry. 

Art.  99.  The  cancellation  may  be  declared  null,  but  not  to  the 
prejudice  of  third  persons,  in  accordance  with  the  provisions  of 
article  97: 

1.  When  the  instrument  by  virtue  of  which  it  was  made  is  declared 
false,  null,  or  insufficient. 

2.  When  it  has  been  effected  through  error  or  fraud. 

3.  When  an  incompetent  judge  or  court  ordered  it. 

Art.  100.  Registers  shall  determine  under  their  responsibility,  the 
legality  of  documents  by  virtue  of  which  cancellation  is  requested, 
and  the  capacity  of  the  parties  thereto. 
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Art.  101.  They  shall  determine  in  the  same  manner  documents 
issued  by  judicial  authorities,  for  the  sole  purpose  of  making  or  not 
making  the  cancellation  of  some  record  in  the  Registry. 

Against  these  determinations,  and  those  mentioned  in  the  preced- 
ing article,  the  remedies  mentioned  in  article  66  of  this  law  may  be 
taken. 

Art.  102.  The  Register  shall  at  once  make  the  cancellation  upon 
the  president  declaring  the  competency  of  the  judge. 

When  the  judge  is  not  considered  competent,  the  same  Register 
shall  communicate  this  decision  to  the  person  interested,  returning 
the  documents. 

Art.  103.  An  appeal  may  be  taken  to  the  Audiencia  from  the  de- 
cision of  the  president  by  'the  judges  as  well  as  by  the  parties  inter- 
ested, who,  after  a  hearing,  shall  determine  what  it  may  deem  just. 

A  remedy  by  cassation  may  be  had  as  respects  the  decision  of  the 
Audiencia. 

Art.  104.  The  cancellation  of  any  record  must  necessarily  contain 
the  following  facts: 

1.  The  kind  of  document  by  virtue  of  which  the  cancellation  is 
made. 

2.  The  date  of  the  document  and  of  its  presentation  to  the  Reg- 
istry. 

3.  The  name  of  the  judge,  court,  or  official  who  may  have  issued  it, 
or  the  notary  before  whom  it  was  executed. 

4.  The  names  of  the  parties  interested  in  the  records. 

5.  The  manner  in  which  the  cancellation  was  made. 

Title  V. — Mortgages. 
Section  1. — Mortgages  in  general. 

Art.  105.  A  mortgage,  directly  and  primarily,  subjects  the  prop- 
erty on  which  it  is  imposed,  no  matter  who  may  be  its  owner,  to  the 
fulfillment  of  the  obligation  for  the  security  of  which  it  was  con- 
stituted. 

Art.  106.  The  following  only  are  mortgageable: 

1.  Real  property. 

2.  Property  rights  in  the  realty,  alienable  in  accordance  with  the 
laws. 

Art.  107.  The  following  are  mortgageable,  but  with  such  restric- 
tions as  are  hereinafter  expressed: 

1.  A  building  erected  on  ground  belonging  to  another,  which,  if 
mortgaged  by  the  person  who  constructed  it,  shall  be  without  preju- 
dice to  the  right  of  the  owner  of  the  ground,  this  incumbrance  being 
only  secured  by  the  interest  which  the  person  who  constructed  the 
building  has  therein. 

2.  The  right  of  use,  the  mortgage  being  extinguished  if  the  use 
terminates  by  an  act  independent  of  the  will  of  the  grantee.  If  it 
is  terminated  by  his  will,  the  mortgage  shall  be  effectual  until  the 
obligation  secured  is  fulfilled,  or  until  such  time  as  the  use  would 
naturally  have  terminated  had  the  act  not  occurred  which  put  an 
end  thereto. 
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3.  The  mere  ownership,  in  which  case,  if  the  use  is  merged  with 
it  in  the  person  of  the  owner,  the  mortgage  shall  not  only  be  main- 
tained, but  shall  also  extend  to  the  use  itself,  unless  the  contrary 
has  been  agreed  to. 

4.  Property  already  mortgaged,  even  if  it  was  agreed  not  to  mort- 
gage it  again,  provided  the  preference  is  reserved,  which  the  creditors 
in  whose  favor  the  prior  mortgages  are  created  have  in  the  collection 
of  their  loans. 

5.  Surface,  pasture,  water,  timber,  and  other  similar  property 
rights,  provided  the  interests  of  other  owners  in  common  of  the 
property  are  reserved. 

6.  Railroads,  canals,  bridges,  and  other  works  destined  for  the 
public  service  the  operation  of  which  the  Government  has  granted  - 
for  ten  or  more  years,  and  the  buildings  or  lands  which,  although 
not  directly  and  exclusively  used  for  said  service,  belong  to  private 
parties,  provided  they  have  been  added  to  those  works;  but  the 
mortgage  shall  be  dependent  on  the  determination  of  the  right  of 
the  owner  of  the  concession. 

7.  Property  belonging  to  persons  not  having  the  free  disposition 
thereof,  in  the  cases  and  with  the  formalities  which  the  laws  prescribe 
for  its  alienation. 

8.  The  interest  in  a  voluntary  mortgage,  but  the  said  mortgage 
shall  be  dependent  on  the  determination  of  the  said  interest. 

9.  Property  sold  under  a  covenant  to  reconvey,  or  similar  agree- 
ment, if  the  purchaser  or  his  attorney  limits  the  mortgage  to  the 
amount  he  would  receive  in  case  the  sale  is  decided  upon,  a  notice 
of  the  contract  being  given  to  the  vendor,  so  that  if  the  property  is 
redeemed  before  the  mortgage  is  canceled  he  shall  not  return  the 
price  without  the  knowledge  of  the  creditor,  provided  no  judicial 
order  has  been  issued  to  that  effect,  or  if  the  vendor  or  his  agent 
mortgages  the  value  of  the  property  and  also  the  amount  which  the 
purchaser  would  realize  if  the  sale  is  decided  on;  but  in  the  latter 
case  the  creditor  can  not  proceed  against  the  property  mortgaged 
without  previously  redeeming  it,  in  the  name  of  the  debtor,  within 
the  period  the  latter  has  a  right  to  do  so,  advancing  the  sum  which 
may  be  necessary  for  this  purpose. 

10.  Property  in  litigation,  if  a  cautionary  notice  has  been  made  of 
the  claim  which  is  the  basis  of  the  litigation,  or  if  it  appears  in  the 
record,  that  the  creditors  had  knowledge  of  the  suit,  but  in  either 
case,  the  mortgage  shall  depend  upon  the  decision  of  the  suit,  without 
prejudicing  the  rights  of  the  persons  interested  therein,  with  the 
exception  of  those  of  the  mortgagor. 

Art.  108.  The  following  are  not  mortgageable: 

1.  Growing  crops  and  unpaid  rents,  separated  from  the  estate 
which  produces  them. 

2.  Chattels  permanently  located  in  buildings,  either  useful  or  orna- 
mental, or  for  the  service  of  some  industry,  unless  they  are  mort- 
gaged together  with  said  building. 

3.  Public  offices  conferred  by  the  Crown  (oficios  ptiblicos). 

4.  Bonds  of  the  State  debt,  or  of  provinces  or  towns,  and  the  obli- 
gations and  stocks  in  banks,  corporations,  or  companies  of  any  kind. 

5.  The  property  right  in  things,  which,  although  they  will  be 
owned  in  the  future,  are  not  yet  recorded  in  the  name  of  the  person 
who  will  have  a  right  to  own  them. 
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6.  Servitudes,  unless  thejr  are  mortgaged  together  with  the  domi- 
nant estate,  and  excepting  in  any  case  that  of  water,  which  may  be 
mortgaged. 

7.  The  right  of  use  which  the  law  allows  fathers  or  mothers  in  the 
property  or  their  children  and  the  surviving  spouse  in  the  property 
of  tne  deceased. 

8.  Use  and  occupation. 

9.  Mines,  if  a  definite  title  thereto  has  not  yet  been  obtained,  even 
if  they  are  situated  within  one's  own  property. 

Art.  109.  The  owner  of  property  which  is  subject  to  pending  con- 
ditions subsequent  may  mortgage  or  convey  the  same,  provided  the 
rights  of  the  person  interested  in  said  conditions  is  not  prejudiced, 
bii  express  reserve  of  the  rights  referred  to  being  made  in  the  record. 

If  the  pending  condition  subsequent  should  affect  the  whole  prop- 
erty mortgaged;  the  latter  can  not  be  conveyed  to  collect  the  debt 
until  said  condition  has  been  fulfilled  and  the  realty  passes  to  the 
absolute  ownership  of  the  debtor,  but  the  income  to  which  the  latter 
is  entitled  shall  at  once  be  applied  to  the  payment  of  the  debt. 

When  the  condition  subsequent  affects  only  a  portion  of  the  prop- 
erty mortgaged  it  must  be  judicially  conveyed,  together  with  said 
condition  subsequent,  to  which  the  ownership  of  the  debtor  is  subject, 
and  the  selling  price,  besides  the  income  he  is  entitled  to,  being 
applied  to  the  payment. 

If,  before  the  sale  takes  place,  the  debtor  acquires  the  absolute  own- 
ership in  the  property  mortgaged,  the  creditor  has  a  right  of  action 
against  it,  and  may  demand  that  it  be  conveyed  for  the  payment. 

The  provisions  of  this  article  may  be  applied  to  the  property  pos- 
sessed, with  a  pending  right  of  subrogation  in  favor  of  persons  who 
may  not  have  consented  to  the  mortgage  of  said  property. 

Akt.  110.  A  mortgage  extends  to  natural  increase,  improvements, 
growing  crops,  and  rents  not  collected  when  the  obligation  falls  due, 
and  the  value  of  indemnities  allowed  or  due  the  owner  for  insurance 
on  the  property  mortgaged,  or  by  virtue  of  condemnation  by  right  of 
eminent  domain. 

Art.  111.  In  accordance  with  the  provisions  of  the  preceding  arti- 
cle, the  following  shall  be  considered  mortgaged  together  with  the 
estate,  provided  they  belong  to  the  owner  of  the  estate,  although  they 
are  not  mentioned  in  the  contract: 

1.  Chattels  permanently  located  in  a  building,  either  useful  or 
ornamental,  or  for  the  service  of  some  industry,  even  though  they 
were  placed  there  after  the  creation  of  the  mortgage. 

2.  Improvements  consisting  of  new  plantings,  works  of  irrigation 
and  drainage,  repairs,  works  for  safety  or  alterations,  comfort,  orna- 
mentation or  raising  of  buildings,  and  any  other  similar  works,  which 
do  not  consist  of  additions  to  the  land,  except  natural  accretions,  or 
in  the  new  construction  of  buildings;  where  previously  none  existed. 

3.  Crops,  which  at  the  time  the  obligation  falls  due,  are  growing  on 
the  trees  and  plants,  or  have  already  been  harvested,  but  not  yet 
removed  or  warehoused. 

4.  Rents  due  and  not  yet  paid,  whatever  may  be  the  reason  they 
have  not  been  collected,  and  such  as  shall  have  to  be  paid  until  the 
creditor  has  recovered  his  whole  credit 

5.  Indemnities  awarded  or  due  the  owner  of  the  mortgaged  realty, 
either  for  the  insurance  thereof  or  for  the  crops,  provided  the  damage 
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occurred  after  the  creation  of  the  mortgage,  or  on  account  of  condem- 
nation of  the  land  by  the  right  of  eminent  domain. 

Abt.  112.  When  the  mortgaged  estate  passes  into  the  hands  of  a 
third  paf  ty,  the  mortgage  shall  not  extend  to  the  chattels  perma- 
nently located  in  the  buildings,  nor  to  the  improvements  which  do  not 
consist  in  repairs,  works  for  security  or  alterations,  provided  the  costs 
thereof  have  been  defrayed  by  the  new  owner,  nor  to  growing  crops 
and  rents  due,  which  are  the  property  of  the  latter. 

If  some  portion  of  the  ground  of  an  estate  encumbered  by  prior 
mortgages  passes  into  the  hands  of  a  third  person,  and  it  appears  by 
the  Registry  that  it  does  not  contain  any  machinery,  chattel,  object, 
or  construction  of  any  kind,  said  portion  of  the  estate  shall  continue 
subject  to  prior  mortgages  on  the  estate;  but  the  third  person  may. 
remove,  whenever  it  is  convenient  for  him  to  do  so,  any  machinery, 
object,  chattel,  or  construction  which  he  may  have  brought  or  placed 
there,  according  to  the  circumstances,  judicial  proceedings  against 
such  additions  oeing  prohibited,  and  it  not  being  lawful,  when  the 
estate  and  the  portion  sold  is  attached  or  sold  at  a  public  sale  by 
other  previous  creditors  of  record,  to  demand  the  retention  of  such 
additions,  whatever  may  be  their  character.  Prior  mortgagees  shall 
be  notified  of  the  record  of  the  sale. 

Art.  113.  The  owner  of  the  accessions  or  improvements  which  are 
not  considered  mortgaged  according  to  the  provisions  of  the  first  para- 
graph of  the  preceding  article,  may  demand  their  value  or  retain  the 
objects  of  which  they  consist,  if  this  can  be  done  without  depreciating 
the  value  of  the  rest  of  the  property ;  but  in  the  former  case  he  can  not 
prevent  the  fulfillment  of  the  principal  obligation  under  the  pretext 
of  enforcing  his  right,  being  obliged  to  recover  what  is  due  him  for 
the  price  of  the  property  itself  when  it  is  conveyed  for  the  payment 
of  the  debt. 

Art.  114.  A  mortgage  created  in  favor  of  an  interest-paying  debt 
shall  secure  to  the  prejudice  of  third  persons,  besides  the  capital,  only 
the  interest  for  the  two  years  last  past  and  such  part  as  is  due  for  the 
current  year. 

Art.  115.  After  three  years  have  elapsed  from  the  time  the  loan 
began  to  accumulate  interest  which  remains  unpaid,  the  creditor  may 
demand  that  the  mortgage  created  be  enlarged  on  the  same  mortgaged 
property,  for  the  purpose  of  securing  the  interest  corresponding  to  the 
first  of  said  years,  but  only  in  case  the  obligation  to  pay  part  of  the 
interest  is  past  due  and  the  debtor  has  failed  to  satisfy  it. 

If  the  creditor  makes  use  of  his  right  after  said  three  years  have 
elapsed,  he  may  demand  that  a  mortgage  be  extended  to  cover  all  the 
interest  which  at  the  time  of  said  extension  was  not  covered  by  the 
first  mortgage;  but  this  can  in  no  case  prejudice  a  mortgage  created 
in  favor  of  a  person  who  had  previously  and  after  the  two  years 
acquired  an  interest  in  the  mortgaged  property. 

Should  the  debtor  not  consent  to  said  mortgage  extension  the  cred- 
itor may  demand  it  in  a  declaratory  action  and  have  a  cautionary 
notice  of  the  alleged  claim  entered. 

Art.  116.  If  the  mortgaged  estate  does  not  belong  to  the  debtor,  the 
creditor  can  not  demand  that  the  extension  of  the  mortgage  mentioned 
in  the  preceding  article  be  created ;  but  he  has  the  same  right  of  action 
with  regard  to  the  other  real  property  which  the  said  debtor  possesses, 
and  which  he  can  mortgage. 
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Art.  117.  The  creditor,  in  case  of  annuities  (censos)  in  arrears,  can 
not  proceed  against  the  estate  thus  encumbered  by  the  annuity  (censo) 
to  the  prejudice  of  another  mortgagee  or  subsequent  annuitant,  except 
in  the  manner  and  with  the  restrictions  mentioned  in  articles  114  and 
115 ;  but  he  may  demand  a  mortgage  in  those  cases,  and  with  the  limi- 
tations which  a  mortgagee  has  a  right  to,  according  to  the  preceding 
article,  whoever  may  be  the  owner  of  the  estate  encumbered  by  the 
annuity  (censo). 

Art.  118.  When  an  estate  on  which  an  emphyteusis  has  been  given 
has  incurred  forfeiture  according  to  the  laws,  it  shall  pass  into  the 
hands  of  the  immediate  owner  of  the  property,  with  the  mortgages  or 
incumbrances  on  the  realty,  constituted  by  the  grantor  of  the  emphy- 
teusis, but  all  interests  of  said  immediate  owner  being  reserved  at  all 
times. 

Art.  119.  When  several  estates  are  mortgaged  together  to  satisfv 
one  debt  only,  the  sum  or  portion  of  the  incumbrance  for  which  eacn 
estate  is  to  be  responsible  shall  be  determined. 

Art.  120.  After  the  portion  of  the  debt  for  which  each  mortgaged 
estate  must  be  responsible  is  entered  in  the  record,  they  can  not  be 
proceeded  against  to  the  prejudice  of  third  persons,  except  for  the 
amount  for  which  they  are  respectively  responsible  and  the  corre- 
sponding interest  in  accordance  with  the  provisions  contained  in  pre- 
ceding articles. 

Art.  121.  The  provisions  of  the  preceding  article  shall  not  be  under- 
stood as  prejudicing  the  rights  of  the  creditor,  if  the  mortgage  does 
not  satisfy  the  total  amount  of  the  debt,  to  proceed  to  recover  the 
difference  against  the  other  mortgaged  property  which  the  debtor 
still  owns,  but  without  preference  as  to  said  difference  over  those  who 
may  have  acquired  some  real  interest  in  the  property  after  the  mort- 
gage was  recorded. 

Art.  122.  The  mortgage  shall  continue  intact  as  long  as  it  is  not 
canceled  on  all  the  property  mortgaged,  even  if  the  obligation  secured 
is  reduced,  and  on  any  other  portion  of  the  same  property  which  is 
retained,  although  the  remainder  has  disappeared,  but  without  preju- 
dice to  the  provisions  contained  in  the  following  two  articles. 

Art.  123.  If  a  mortgaged  estate  is  divided  into  two  or  more  parts, 
the  mortgage  debt  shall  not  be  distributed  among  them  unless  the 
creditor  and  the  debtor  voluntarily  agree  to  do  so.  If  this  distribu- 
tion does  not  take  place,  the  creditor  may  proceed  for  the  whole  of  the 
sum  guaranteed  against  any  of  the  new  estates  into  which  the  first 
one  was  divided,  or  against  all  of  them  simultaneously. 

Art.  124.  If  a  mortgage  created  for  the  securitv  of  a  debt  is  distrib- 
uted among  various  estates  and  the  portion  of  the  debt  which  is  due 
from  any  of  the  estates  has  been  paid,  the  interested  party  may  de- 
mand a  partial  cancellation  of  trie  mortgage  with  regard  to  said 
estate.  If  the  portion  of  the  debt  paid  has  been  applied  to  the  dis- 
charge of  one  or  the  other  of  the  encumbered  estates,  not  being  less 
than  the  sum  for  which  each  is  responsible,  the  debtor  may  select  the 
one  which  is  to  be  redeemed. 

Art.  125.  If  there  is  only  one  estate  mortgaged,  or  being  several 
and  the  responsibility  of  each  one  is  not  stated  on  account  of  the  oc- 
currence of  the  case  mentioned  in  article  123,  the  discharge  can  not  be 
demanded  of  any  portion  of  the  mortgaged  property,  no  matter  what 
portion  of  the  debt  has  been  satisfied  oy  the  debtor. 
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In  the  case  of  one  or  several  estates  being  encumbered  by  mortgage 
debts  of  various  creditors,  and  they  are  sold  or  awarded  for  the  pay- 
ment of  the  first  creditor  in  such  manner  that  the  value  of  what  is  sold 
or  awarded  does  not  equal  or  exceed  the  mortgage  debt  which  is  liqui- 
dated, the  remaining  debts  shall  be,  by  act  and  right,  considered  can- 
celed, and  will  therefore  be  canceled  in  the  registry  after  the  proper 
order  of  the  court  for  the  sale  or  award,  and  the  reasons  therefor  are 
filed  referring  to  the  instrument  which  created  the  solvency  of  the 
preferred  debt,  all  subsequent  records  of  annuities  (censos)  or  mort- 
gages and  records  of  attachment  also  made  subsequently,  thus  leaving 
the  estate  or  estates  which  have  been  conveyed  or  awarded  free  from 
all  incumbrances. 

This  shall  be  without  prejudice  to  other  rights  and  actions  which 
the  remaining  creditors  may  exercise  against  the  debtor  in  accordance 
with  the  laws. 

Art.  126.  A  mortgage  created  by  a  person  who  has  no  right  to  do 
so,  according  to  the  Registry,  shall  not  be  valid,  even  if  the  mort- 
gagor subsequently  acquires  said  right. 

Art.  127.  In  the  mortgage  shall  appear  the  value  of  the  estate  as 
appraised  by  the  contracting  parties,  which  shall  serve  as  a  basis  for 
the  only  judicial  sale  which  can  take  place,  if  the  period  of  the  loan 
having  expired,  it  does  not  appear  in  the  Registry  of  property  that 
said  loan  has  been  paid. 

Art.  128.  The  judicial  procedure  before  the  public  sale  shall  con- 
sist in  the  presentation,  by  the  creditor,  of  a  document  to  the  court  of 
competent  jurisdiction  in  the  place  in  which  the  property  is  situated, 
accompanied  by  the  instrument  constituting  the  debt,  with  a  note  of 
the  record,  ana  a  certificate  from  the  Register  of  property  testifying 
that  the  mortgage  lien  does  not  appear  canceled  in  his  books  at  the 
end  of  said  period. 

Payment  shall  be  demanded  of  the  debtor  if  he  resides  in  the  place 
in  which  the  estate  is  situated,  or  if  his  domicile  is  known ;  otherwise 
it  shall  be  sufficient  to  notify  the  person  in  charge  of  the  estate  in  any 
legal  capacity,  so  that  he  may  inform  the  owner  of  the  demand. 

Thirty  days  after  this  demand  the  orders  shall  be  published  in  the 
Gazette  (Gaceta)  of  the  proper  island,  stating  the  condition  of  the 
title  deeds,  the  public  sale  taking  place  twenty  days  after  said  pub- 
lication. If  there  is  no  bidder  the  claimant  may  demand  that  the 
property  be  awarded  to  him,  being  responsible  for  all  prior  liens,  if 
there  be  any.° 

When  an  estate  is  sold  at  public  auction  at  the  instance  of  a  second 
or  subsequent  mortgagee,  or  common  creditors,  the  sale  shall  be  de- 
clared null  and  void  if  a  sufficient  sum  is  not  offered  to  cover  all 
previously  recorded  debts,  including  the  interest  which  it  appears  is 
stipulated  according  to  the  Registry.  Any  subsequent  sales  which 
they  may  deem  advisable  may  take  place  at  the  cost  of  the  claimants, 

Erovidmg  they  prove  by  a  certificate  from  the  Registry  that  they 
ave  not  as  yet  been  paid. 

The  estate  proceeded  against  shall  not  be  responsible  for  any  costs 
which  may  be  incurred,  if  the  amount  indispensable  for  this  purpose 
is  not  entered  in  the  Registry. 

•  See  G.  O.  No.  18,  Hdqra  Dept.  P.  R.,  Feb.  12, 1899. 
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In  the  regulations  for  the  execution  of  this  law,  the  other  details 
for  this  summary  proceeding  shall  be  determined. 

Art.  129.  If,  before  the  creditor  collects  his  interests  in  the  mort- 
gaged estate  it  should  pass  into  the  hands  of  a  third  person,  all  the 
measures  prescribed  in  the  preceding  article  shall  have  to  be  insti- 
tuted against  the  latter,  who  is  subrogated  to  the  person  of  the  debtor. 

Art.  130.  The  provisions  of  the  two  preceding  articles  may  also  be 
applied  to  the  case  when  an  installment  of  the  principal  or  interest 
has  not  been  paid,  due  at  different  periods,  if  one  of  them  lapses 
without  the  debtor  fulfilling  his  obligation,  provided  said  stipulation 
is  recorded  in  the  Registry. 

Art.  181.  If  for  the  payment  of  one  of  the  installments  of  the  capi- 
tal or  interest  it  should  be  necessary  to  convey  the  mortgaged  estate, 
and  other  installments  of  the  obligation  shall  still  remain  due,  the 
sale  shall  take  place,  and  the  estate  shall  be  transferred  to  the  pur- 
chaser with  the  proper  mortgage  for  the  portion  of  the  debt  which 
has  not  yet  been  satisfied,  which  portion  with  the  interest  will  be 
deducted  from  the  price. 

If  the  purchaser  does  not  desire  the  estate  with  this  lien,  the  value 
thereof  with  the  proper  interest  shall  be  "deposited,  to  be  paid  to  the 
creditor  when  the  pending  payments  fall  due. 

Art.  132.  A  person  who  either  may  have  acquired  only  the  use  or 
some  interest  in  the  mortgaged  estate,  or  the  title  or  direct  ownership 
of  the  property,  the  correlative  interest  remaining  in  the  debtor  shall 
be  considered  a  third  party  in  interest,  for  all  the  purposes  of  article 
129.  If  there  should  t>e  more  than  a  third  party  in  interest,  because 
one  person  had  the  title  or  direct  ownership  and  another  the  use  of, 
or  some  interest  in,  the  mortgaged  estate,  the  summons  shall  be 
served  on  the  person  in  charge  of  the  estate. 

Art.  133.  In  no  case  shall  the  summary  proceedings  be  suspended, 
on  account  of  the  objections  of  a  third  person,  if  they  are  not  rounded 
on  a  deed  which  has  been  previously  recorded,  nor  by  the  death  of  the 
debtor,  nor  that  of  the  third  party  owning  the  estate,  nor  by  a 
declaration  of  bankruptcy,  nor  by  the  general  assignment  proceed- 
ings of  creditors  against  any  of  them. 

Art.  134.  A  foreclosure  shall  be  prescribed  after  twenty  years, 
computed  from  the  time  when  such  action  could  have  been  instituted, 
in  accordance  with  the  recorded  deed. 

Art.  135.  Mortgages  legally  created  on  property  which  hereafter 
can  not  be  mortgaged  in  accordance  with  this  law,  shall  be  governed, 
during  the  time  they  are  in  force,  by  the  previous  legislation. 

Art.  136.  Records  and  cancellations  of  mortgages  shall  be  made  in 
accordance  with  the  regulations  established  in  titles  2  and  4,  for 
records  and  cancellations  in  general,  without  prejudice  to  the  special 
provisions  contained  in  this  title. 

Ariv  137.  Mortgages  are  voluntary  or  legal. 

Section  2. — Voluntary  mortgages. 

Art.  138.  Voluntary  mortgages  are  mortgages  which  are  agreed  to 
between  parties,  or  constituted  by  the  will  of  the  owner  of  the  prop- 
erty on  which  they  are  created. 

Art.  139.  Voluntary  mortgages  may  only  be  created  by  persons  who 
have  the  free  disposition  of  their  property,  or,  in  case  they  should 
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not  have  it,  if  they  are  authorized  to  do  so  in  accordance  with  the 
laws. 

Art.  140.  Persons  who,  in  accordance  with  the  provisions  of  the 
preceding  Article,  are  authorized  to  create  voluntary  mortgages  may 
do  so  personally,  or  through  an  agent  having  a  special  power  of  at- 
torney to  contract  this  class  of  obligations,  executed  before  a  Notary 
Public  . 

Abt.  141.  A  mortgage  made  by  a  third  person  without  sufficient 
power,  may  be  ratified  by  the  owner  of  the  mortgaged  property;  but 
this  shall  only  be  effectual  from  the  date  of  the  new  record,  by  which 
the  error  committed  is  rectified. 

Art.  142.  A  mortgage  created  for  the  security  of  a  future  obliga- 
tion subject  to  recorded  conditions  subsequent,  shall  be  effectual 
against  third  parties  from  the  date  of  record,  if  the  obligation  is 
finally  contracted  or  the  condition  fulfilled. 

If  the  obligation  secured  is  subject  to  a  recorded  condition  subse- 
quent, the  mortgage  shall  be  effectual  as  to  third  persons  until  it 
appears  from  the  Registry  that  the  condition  has  been  fulfilled. 

Art.  143.  When  the  future  obligation  has  been  contracted,  or  the 
condition  subsequent  mentioned  in  the  preceding  Article  is  fulfilled, 
the  interested  parties  must  record  it  by  means  of  a  marginal  note  in 
the  mortgage  record,  without  which  requisite  the  mortgage  created 
can  not  benefit  nor  prejudice  third  persons. 

In  the  same  manner  they  must  enter  the  nonfulfillment  of  the 
condition  or  of  the  obligation. 

Art.  144.  Any  act  or  agreement  between  the  parties  which  might 
modify  or  destroy  the  efficacy  of  a  prior  mortgage  debt,  such  as  pay- 
ment, compensation,  extension  of  time,  a  contract  or  promise  not  to 
demand,  the  novation  of  the  original  contract,  or  a  settlement  or  com- 
promise, shall  not  be  effectual  against  third  persons  unless  it  is  en- 
tered in  the  Registry  by  means  of  a  new  record,  bv  a  partial  or  total 
cancellation,  or  by  a  marginal  note,  according  to  the  particular  cases. 

Art.  145.  The  interest  on  the  loan  shall  not  be  considered  secured 
with  the  mortgage  in  the  manner  prescribed  by  Article  114  unless  the 
stipulation  and  amount  of  said  interest  appear  in  the  same  record. 

Art.  146.  In  order  that  voluntary  mortgages  may  be  legally  created 
in  a  valid  manner,  it  is  necessary  : 

1.  That  they  were  agreed  to  or  constituted  by  a  public  instrument 

2.  That  the  instrument  is  recorded  in  the  Registry  established  by 
this  law. 

Art.  147.  A  mortgagee  may  proceed  against  the  property  mort- 
gaged for  the  payment  of  the  interest  due,  no  matter  at  what  period 
the  principal  is  to  be  paid ;  but  if  a  third  person,  whom  the  proceed- 
ings could  injure,  is  interested  in  said  property,  the  sum  demanded 
can  not  exceed  that  due  and  not  paid  for  the  interest  for  the  two 
years  last  past  and  the  part  due  for  the  current  year. 

Art.  148.  Such  part  of  the  interest  which  the  creditor  can  not 
demand  in  a  foreclosure  suit,  he  may  claim  in  a  personal  action,  being 
considered  with  regard  thereto  if  there  be  general  assignment  pro- 
ceedings, as  a  creditor  protected  by  a  public  instrument  (acreedor 
escriturario). 

Art.  149.  Records  of  voluntary  mortgages  can  only  be  canceled  in 
the  manner  prescribed  by  Article  82.  If  the  persons  who  should  make 
the  cancellation  oppose  it,  it  may  be  decreed  by  the  Court. 
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Art.  150.  When  an  annuity  (censo)  encumbered  with  a  mortgage 
is  redeemed,  the  mortgagee  shall  have  a  right  to  demand  of  the  re- 
deemer that  he  either  pay  his  debt  entirely,  including  the  interest 
due  and  to  become  due,  or  that  he  recognize  the  mortgage  on  the 
estate  encumbered  by  the  annuity  (censo). 

Art.  151.  In  the  latter  case  of  the  preceding  Article,  a  new  record 
of  the  mortgage  shall  be  made,  which  shall  clearly  express  its  recogni- 
tion by  the  redeemer,  which  shall  be  effectual  from  the  date  of  the 
previous  record. 

Art.  152.  A  mortgage  credit  may  be  conveyed  or  assigned  to  a 
third  person  totally  or  partially,  provided  it  is  effected  by  means  of 
a  public  instrument,  notice  of  wnich  is  given  to  the  debtor,  and  that 
it  is  recorded  in  the  Kegistry. 

The  debtor  shall  not  be  bound  by  said  contract  to  any  greater 
extent  than  he  was  by  his  own. 

The  assignee  shall  be  subrogated  to  all  the  rights  of  the  assignor. 

Art.  153.  In  a  mortgage  created  to  guarantee  negotiable  obliga- 
tions or  deeds  to  bearer,  when  the  mortgage  interest  is  alienated  or 
assigned,  it  shall  be  understood  that  the  latter  is  transferred  to- 
gether with  the  obligation  or  with  the  deed,  it  being  unnecessary  to 
give  notice  thereof  to  the  debtor,  or  to  record  the  transfer  in  the 
Kegistry. 

Art.  154.  If,  in  the  cases  where  it  is  necessary,  a  notice  to  the 
debtor  of  the  assignment  of  the  mortgage  debt  is  omitted,  the  assignor 
shall  be  responsible  for  any  damage  which  the  assignee  may  suffer 
in  consequence  of  this  omission. 

Art.  155.  The  interests  or  debts  secured  by  a  legal  mortgage  can 
not  be  assigned  until  the  time  they  are  due,  and  the  persons  in  whose 
names  they  stand,  have  the  legal  capacity  to  convey  them. 

Art.  156.  A  mortgage  shalfbe  effectual  with  regard  to  third  parties 
until  the  record  is  canceled. 

Section  3. — Legal  mortgage*. 

Art.  157.  Only  those  established  in  Article  168  are  legal  mortgages. 

Art.  158.  The  persons  in  whose  favor  this  law  creates  legal  mort- 
gages shall  have  no  other  right  to  demand  the  creation  of  a  special 
mortgage  sufficient  to  secure  their  interest. 

Art.  159.  To  constitute  a  legal  mortgage  it  is  necessary  that  the 
document,  by  virtue  of  which  it  was  created,  has  been  recorded. 

Art.  160.  The  persons  in  whose  favor  this  law  establishes  legal 
mortgages  may  demand  the  constitution  of  a  special  mortgage  on  any 
real  property  or  property  rights  possessed  by  the  person  who  is 
obliged  to  make  it,  always  provided  it  is  mortgageable  under  this  law. 

Tney  may  also  demand  this  mortgage  at  any  time,  even  though  if 
the  reason  on  which  it  was  founded  nas  ceased,  such  as  marriage, 
guardianship,  minority,  or  administration,  provided  the  obligation 
which  was  to  be  secured  is  not  fulfilled. 

Art.  161.  After  a  legal  mortgage  has  once  been  created  and  re- 
corded it  has  the  same  effect  as  a  voluntary  mortgage  without  any 
other  exceptions  than  those  expressly  specified  in  this  law,  whoever 
may  be  the  person  who  is  to  exercise  the  rights  conferred  by  said 
mortgage. 
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Art.  162.  If  several  estates  are  offered  for  the  creation  of  a  legal 
mortgage,  and  the  interested  persons  do  not  agree  to  the  amount 
which  is  to  be  secured  by  each,  the  Judge  or  Court  shall  decide  in 
accordance  with  Article  119,  after  a  report  of  experts. 

The  Judge  or  Court  shall  decide  in  the  same  manner  questions  aris- 
ing among  the  interested  parties  as  to  the  sufficiency  of  the  estate 
offered  for  the  creation  of  any  legal  mortgage. 

Art.  163.  Whenever  the  recorded  legal  mortgages  become  insuffi- 
cient, the  persons  who,  according  to  this  law,  have  either  the  right  or 
obligation  to  do  so,  may  request  the  right  or  must  demand  the  obliga- 
tion of  their  sufficiency  or  amplification. 

Art.  164.  Recorded  legal  mortgages  shall  remain  in  force  until  the 
rights  for  the  security  of  which  they  were  created  have  been  extin- 
guished, and  they  shall  be  canceled  in  the  same  manner  as  voluntary 
mortgages. 

Art.  165.  To  judicially  constitute  or  amplify  any  legal  mortgage  at 
the  instance  of  a  litigant,  the  procedure  shall  be  in  accordance  with 
the  following  rules : 

1.  Any  person,  who  has  a  right  to  demand  it,  shall  present  a  peti- 
tion to  the  Judge  or  Court  of  the  domicile  of  the  person  compelled  to 
grant  it,  requesting  .that  the  mortgage  be  constituted,  stating  the 
amount  for  which  it  should  be  created,  and  stating  what  property 
may  be  thus  encumbered,  or  at  least  indicating  the  Registry  which 
should  contain  the  record  of  the  property  which  said  person  owns. 

2.  This  petition  must  necessarily  be  accompanied  Dy  the  deed  or 
document  giving  rise  to  the  right  to  a  legal  mortgage,  and,  if  possible, 
a  certificate  from  the  Register  in  which  shall  be  stated  all  the  mort- 
gageable property  ownecf  by  the  defendant 

3.  The  Judge  or  Court  shall,  in  view  of  these  papers,  order  to 
appear  before  it  all  the  persons  interested  in  the  creation  of  the  mort- 
gage, so  that  they  can  agree,  if  it  be  possible,  as  to  the  manner  of  con- 
stituting it. 

4.  Should  they  come  to  an  agreement,  the  Judge  or  Court  shall 
order  the  mortgage  created  in  the  manner  agreed  upon.  ^ 

5.  Should  they  fail  to  agree,  either  as  to  the  obligation  to  mort- 
gage, or  as  to  the  amount  which  is  to  be  secured,  or  as  to  the  suffi- 
ciency of  the  mortgage  offered,  a  copy  of  the  petition  shall  be  given 
the  defendant,  and  the  proceedings  shall  follow  the  course  established 
for  such  cases  in  Articles  732  to  744  of  the  Law  of  Civil  Procedure 
in  force  in  the  Philippines,  and  748  to  760  of  that  in  force  in  the 
Antilles. 

Art.  166.  In  cases  where  the  Judge  or  Court  must  proceed,  by  rea- 
son of  a  duty  imposed,  to  demand  the  constitution  of  a  legal  mort- 
gage, he  shall  order  the  proper  Register  to  send  him  the  certificate 
mentioned  in  Rule  No.  2  of  the  preceding  Article;  in  accordance 
thereto  he  shall  order  the  person  obligated  to  constitute  the  mortgage 
to  appear  before  him,  ana  with  his  consent  and  that  of  the  Depart- 
ment of  Public  Prosecution  he  shall  continue  the  proceedings  in  the 
manner  prescribed. 

Art.  167.  The  provisions  contained  in  the  two  preceding  Articles 
shall  be  understood  without  prejudice  to  the  Regulations  established 
for  mortgages  given  to  secure  property,  which  is  to  be  set  apart,  and 
the  bonds  of  guardians,  and  shall  not  be  applicable  to  a  legal  mort- 
gage in  favor  of  the  State,  provinces,  or  towns,  except  when  the  ad- 
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ministrative  regulations  do  not  establish  any  other  procedure  by 
which  they  may  be  demanded. 
Art.  168.  A  legal  mortgage  shall  be  made : 

1.  In  favor  of  married  women  on  the  property  of  their  husbands: 
For  the  dowry  which  may  have  been  formally  delivered  to  them  in 

the  presence  of  a  notary ; 

For  gifts  which  said  husbands  may  have  offered  them  within  the 
limits  of  the  law ; 

For  the  personal  property,  in  addition  to  the  dowry,  which  the 
wives  may  nave  brought  with  them  on  their  marriage,  which,  with 
the  same  formalities,  they  may  have  delivered  to  their  husbands; 

For  any  other  property  that  the  wives  may  have  brought  on  their 
marriage  and  delivered  to  their  husbands  with  the  same  formalities. 

2.  In  favor  of  the  relatives  referred  to  in  Article  811  of  the  Civil 
Code,  on  the  property  of  the  person  who  shall  have  the  duty  to  do  so, 
for  the  property  which  said  article  declares  subject  to  be  set  apart; 
and  in  favor  of  the  children,  on  the  estates  of  their  parents,  for  those 
which  the  latter  must  set  apart  for  them  according  to  the  law,  and  for 
those  which  belong  to  said  children  while  they  are  minors  in  charge 
of  the  father  or  mother,  in  case  the  latter  should  remarry. 

3.  In  favor  of  the  heirs  of  the  deceased  spouse  on  the  property  of 
the  surviving  one,  for  the  share  of  the  inheritance,  the  use  of  wnich 
the  latter  has  a  right  to  enjoy  according  to  law,  in  case  specific  prop- 
erty passes  into  his  or  her  possession  for  this  purpose,  in  case  of  re- 
marriage. 

4.  In  favor  of  minors  or  incapacitated  persons  on  the  property  of 
their  guardians,  for  the  amount  the  latter  may  have  received  from 
them  and  for  the  responsibility  they  incur,  unless  they  give  a  bond 
for  security  instead  of  a  mortgage  bond. 

5.  In  favor  of  the  State,  provinces,  or  towns,  on  the  property  of 
persons  making  contracts  with  them  or  administering  their  interests, 
for  the  liabilities  which  they  incur  in  accordance  with  the  law ;  on  the 
property  of  taxpayers  for  the  amount  of  an  annual  tax  thereon,  which 
has  fallen  due  and  has  not  been  paid. 

6.  In  favor  of  underwriters  on  property  insured,  for  the  insurance 
premiums  for  two  years;  and  if  the  insurance  is  based  on  the  mutual 
system,  for  the  last  two  assessments  which  may  have  been  declared. 

DOWRY   MORTGAGES. 

Art.  169.  The  married  woman  in  whose  favor  this  law  established 
the  legal  mortgage  shall  have  a  right  to  demand : 

1.  That  the  husband  mortgage  and  record  in  the  Registry  in  her 
name,  all  the  real  property  and  property  rights  which  he  may  have 
received  as  appraised  aowry  or  with  the  obligation  of  returning  their 
value.  , 

2.  That  all  the  other  property  which  the  husband  receives  unap- 

S raised  and  which  he  must  return,  in  a  proper  case,  be  recorded  in  the 
Registry,  if  it  has  not  already  been  done,  as  dowry,  or  personal  prop- 
erty in  addition  to  the  dowry,  or  by  whatever  legal  designation  it 
may  have. 

3.  That  the  husband  secure,  by  means  of  a  special  sufficient  mort- 
gage, all  other  property  not  embraced  in  the  preceding  paragraphs, 
and  which  is  delivered  to  him  by  reason  of  the  marriage. 
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Art.  170.  The  dowry  admitted  by  the  husband,  the  delivery  of 
which  is  not  certified  to  or  only  appears  from  a  private  document, 
shall  have  no  other  effect  than  that  or  a  personal  obligation. 

Art.  171.  Notwithstanding  the  provisions  of  the  preceding  article, 
a  woman  who  may  have  a  dowry  acknowledged  in  her  favor  by  the 
husband,  before  the  celebration  of  the  marriage,  or  within  the  first 
year  thereafter,  may  at  any  time  demand  that  the  husband  secure  it 
by  a  mortgage  in  her  favor,  provided  she  legally  proves  the  existence 
oi  the  dowry  property  or  other  similar  or  equivalent  property  at  the 
time  of  alleging  her  claim. 

Art.  172.  The  real  property  or  property  rights  which  are  delivered 
as  an  appraised  dowry  shall  be  recorded  in  the  Registry  of  Property 
in  the  name  of  the  husband  in  the  same  manner  as  any  other  acquisi- 
tion of  ownership,  stating  besides,  in  the  record  the  amount  oi  the 
dowry  of  which  said  property  forms  part,  the  amount  at  which  it  was 
appraised,  and  the  dowry  mortgage  created  thereon,  provided  the 
husband  does  not  mortgage  other  property  sufficient  to  secure  the 
appraised  value  of  the  former. 

Art.  173.  If  the  woman  has  recorded  in  her  name  the  real  property 
which  is  to  constitute  the  unappraised  dowry,  or  the  personal  property 
in  addition  to  the  dowry,  which  she  delivers  to  her  husband,  the  proper 
character  of  either  property  shall  be  described  in  the  Registry,  a  mar- 
ginal note  for  this  purpose  being  entered  on  said  record  of  the 
property. 

Should  said  property  not  be  recorded  in  the  name  of  the  wife,  it 
shall  be  entered  in  the  usual  form,  stating  in  the  record  whether  it  is 
a  dowry,  or  personal  property  in  addition  to  the  dowry. 

Art.  174.  When  on  recording  appraised  dowry  property  in  the 
name  of  the  husband,  the  Register  is  obliged  to  enter  the  mortgage  in 
favor  of  the  wife,  and  the  deed  which  is  presented  be  not  sufficient  for 
this  purpose,  he  shall  suspend  the  record  and  enter  the  necessary 
cautionary  notice. 

Art.  175.  The  legal  mortgage  created  by  the  husband  in  favor  of 
the  wife  shall  guarantee  the  restitution  of  the  property  or  its  ap- 
praised value  only  in  case  such  restitution  takes  place  in  accordance 
with  the  laws  and  with  the  limitations  prescribed  therein ;  and  it  shall 
cease  to  have  effect,  and  may  be  canceled  whenever  for  any  legal  cause 
the  husband  is  exempted  from  the  obligation  to  restore  it. 

Art.  176.  The  sum  which  must  be  secured  by  virtue  of  an  appraised 
dowry  shall  in  no  case  exceed  the  value  of  its  appraisement;  and  if 
the  value  of  said  dowry  is  reduced  because  it  exceeds  the  sum  per- 
mitted by  law,  the  mortgage  shall  likewise  be  reduced  in  the  same 
proportion,  after  the  proper  partial  cancellation  has  been  made. 

Art.  177.  When  an  unappraised  dowry  is  created  on  property  other 
than  real,  it  shall  be  appraised  for  the  sole  purpose  of  fixing  the 
amount  that  the  mortgage  is  to  secure,  in  case  said  property  does  not 
exist  at  the  time  it  should  be  restored,  the  dowry  not  losing  thereby  its 
character  of  being  unappraised,  if  it  was  thus  qualified  in  the  dowry 
deed. 

Art.  178.  A  mortgage  to  secure  gifts  by  reason  of  marriage,  shall 
only  be  made  should  they  be  offered  by  the  husband  as  increasing  the 
dowry.  If  they  are  offered  without  this  requisite  they  shall  constitute 
a  personal  obligation,  the  husband  having  the  option  of  securing  them 
by  mortgage  or  not. 
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Art.  179.  The  husband  is  not  obliged  to  create  a  mortgage  for  the 
personal  property  in  addition  to  the  dowry  of  his  wife,  unless  the 
latter  is  conveyed  to  him  for  his  administration  by  a  public  instru- 
ment properly  executed  before  a  Notary. 

Art.  180.  To  constitute  the  mortgage  referred  to  in  the  preceding 
Article,  the  property  shall  be  appraised  or  its  value  fixed  by  those 
who,  according  to  this  law,  have  a  right  to  demand  it  and  to  deter- 
mine its  sufficiency. 

Art.  181.  Property  brought  in  marriage,  for  the  effects  of  the  last 
paragraph  of  number  1  of  Article  168,  shall  be  understood  to  be  such 
property  which  in  any  matter  whatsoever,  in  accordance  with  local 
customs,  the  wife  brings  to  the  conjugal  partnership,  provided  it  is 
conveyed  to  the  husband  by  means  of  a  public  instrument  properly 
executed  before  a  Notary  for  his  administration,  either  by  appraise- 
ment in  view  of  its  sale,  or  with  the  obligation  of  keeping  it  or  return- 
ingit  on  the  dissolution  of  the  marriage. 

When  the  delivery  of  the  property  mentioned  in  the  preceding  para- 
graph appears  only  by  the  acknowledgment  of  the  husband,  the  crea- 
tion of  a  dowry  mortgage  can  not  be  demanded,  except  in  the  cases 
and  manner  prescribed  by  Article  171. 

Art.  182.  A  married  woman  who  is  of  age  may  herself  demand  the 
creation  of  the  mortgage  and  record  of  property  mentioned  in  Arti- 
cle 169. 

If  she  has  not  as  yet  contracted  the  marriage,  or  if  she  has  done  so 
and  is  a  minor,  said  right  shall  be  exercised  in  her  name  and  the  suffi- 
ciency of  the  mortgage  created  shall  be  determined  by  the  father,  the 
mother,  or  the  person  who  gives  the  dowry,  or  the  property  which 
should  be  secured. 

Art.  183.  In  default  of  the  persons  mentioned  in  the  preceding 
article,  and  the  woman  being  a  minor,  whether  married  or  single,  the 
extension  of  these  rights  must  be  demanded  by  the  guardian,  his  sub- 
stitute, the  family  council,  or  any  of  its  members. 

Art.  184.  If  the  guardian  or  his  substitute,  or  the  family  council 
do  not  demand  the  creation  of  the  mortgage,  it  shall  be  the  duty  of 
the  Public  Prosecutor  to  demand,  or  at  the  instance  of  any  person,  a 
demand  may  be  made,  to  compel  the  husband  to  execute  the  same. 

Art.  185.  Municipal  judges  shall  also  have  the  obligation  of  induc- 
ing the  Department  of  Public  Prosecution  to  see  that  the  provisions 
of  the  preceding  Article  are  complied  with. 

Art.  186.  If  the  husband  does  not  possess  any  property  with  which 
to  create  the  mortgage  mentioned  in  number  3  of  Article  169,  he  must 
create  it  on  the  first  realty  or  property  rights  he  mav  acquire;  but 
this  obligation  can  not  prejudice  a  third  person  until  the  mortgage  is 
recorded. 

Art.  187.  When  the  dowry  consists  of  rents  or  perpetual  annuities, 
and  they  are  alienated,  their  restitution  shall  be  secured  by  creating  a 
mortgage  for  the  principal  represented  by  said  rents  or  annuities 
capitalized  at  the  legal  rate  of  interest. 

Art.  188.  If  the  annuities  referred  to  in  the  preceding  Article  are 
of  a  temporary  character  and  could  or  should  continue  after  the  dis- 
solution of  the  marriage,  a  mortgage  shall  be  created  for  the  amount 
agreed  to  between  the  husband  and  wife,  and,  should  they  not  come 
to  an  agreement,  for  the  amount  fixed  by  the  Judge  or  Court. 
75270— H.  Doc.  1484,  60-2,  pt  2 38 
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Art.  189.  The  provisions  of  this  law  with  regard  to  dowry  mort- 
gages do  not  alter  or  modify  the  provisions  contained  in  Articles  880, 
881,  and  909  of  the  Code  of  Commerce. 

MORTGAGES  FOR  PROPERTY  TO  BE  SET  APART. 

Art.  190.  The  special  mortgage,  which  minor  children  have  a 
right  to  demand  by  reason  of  the  property  to  be  set  apart,  shall  be 
created  under  the  following  conditions : 

1.  The  father  shall  present  to  the  Judge  or  Court  an  inventory  and 
appraisement  made  by  experts  of  the  property  which  is  to  constitute 
the  security,  with  a  statement  of  the  property  which  he  offers  for 
mortgage,  accompanied  by  the  title  deeds  proving  his  ownership 
thereof,  and  documents  showing  its  value  and  its  freedom  from  all 
incumbrances  or  specifying  what  liens  exist  thereon. 

2.  If  the  Judge  or  Court  considers  the  account  of  the  property  cor- 
rect, and  the  mortgage  offered  sufficient,  a  memorandum  shall  be 
issued  in  the  proceedings,  declaring  what  realty  is  set  apart,  so  that 
this  reservation  may  be  embraced  in  the  proper  records  of  ownership, 
and  shall  create  the  mortgage  for  the  value  of  the  rest  of  the  prop- 
erty subject  to  be  set  apart  on  that  under  the  absolute  ownership  of 
the  father,  which  is  offered  as  security. 

3.  Should  the  Judge  or  Court  be  in  doubt  as  to  the  sufficiency  of 
the  mortgage  offered  by  the  father,  he  may  order  the  latter  to  take  the 
necessary  steps  or  present  the  documents  which  he  may  deem  neces- 
sary to  prove  its  sufficiency. 

4.  Should  the  mortgage  not  be  sufficient,  and  should  the  father  have 
other  property  on  which  it  can  be  created,  the  Judge  or  Court  shall 
order  it  to  be  extended  to  such  property  as,  in  his  judgment,  is  suffi- 
cient to  secure  the  rights  of  the  child.  Should  the  father  not  possess 
any  other  property',  the  Judge  or  Court  shall  order  it  created  on  the 
property  offered,  but  shall  express  in  the  decree  that  it  is  not  suffi- 
cient and  declare  the  obligation  of  the  father  to  extend  it  to  the  first 
realty  he  may  acquire. 

5.  The  memorandum  mentioned  in  number  2  of  this  Article  shall 
contain  all  the  details  which  a  mortgage  record  should  embrace,  and 
shall  be  signed  by  the  father,  certified  by  the  Clerk  of  the  Court,  and 
approved  by  the  Judge  or  Court. 

6.  By  means  of  the  presentation  to  the  Registry,  of  a  copy  of  this 
memorandum,  and  of  the  decree  of  its  judicial  approval,  the  proper 
record  and  entry  shall  be  made  to  certify  that  the  property  may  be 
set  apart  to  constitute  the  mortgage  mentioned  in  number  2. 

Art.  191.  If  ninety  days  elapse  and  the  father  has  not  presented 
to  the  Judge  or  Court,  the  record  of  the  proceedings  mentioned  in  the 
preceding  Article,  the  fulfillment  thereof  may  be  demanded  by  rela- 
tives, whatever  may  be  their  degree,  by  the  executor  of  the  deceased 
spouse,  or  in  default  by  the  Department  of  Public  Prosecution. 

Art.  192.  The  period  of  ninety  days  mentioned  in  the  preceding 
paragraph  shall  be  computed  from  the  time  that  the  property  should 
be  set  apart,  on  account  of  the  contraction  of  a  second  or  subsequent 
marriage. 

Art.  193.  If  two  or  more  of  the  persons  mentioned  in  Article  191, 
apply  for  the  creation  of  the  legal  mortgage,  preference  shall  be  given 
to  the  one  making  the  first  application. 
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Abt.  194.  Should  the  children  be  of  age,  only  they  themselves  can 
demand  the  creation  of  the  mortgage  in  their  favor. 

Abt.  195.  The  Judge  or  Court  which  approved  the  record  of  pro- 
ceedings mentioned  in  Article  190  shall  see,  under  his  or  its  responsi- 
bility, that  the  records  and  entries  prescribed  by  number  6  of  the 
same  Article  are  duly  made. 

Art.  196.  Should  the  father  not  have  any  mortgageable  property, 
the  proceedings  provided  in  Article  190,  shall  also  be  instituted  for 
the  sole  purpose  of  recording  what  is  set  apart  and  its  value. 

Abt.  197.  The  decree  issued  in  the  case  of  the  preceding  Article 
shall  only  express  what  is  necessary,  regarding  what  is  set  apart  and 
its  value,  and  the  obligation  of  the  father  to  mortgage  the  first  realty 
he  may  acquire. 

If  the  property  set  apart  consists  of  realty,  the  Judge  or  Court  shall 
order  that  its  classification  be  entered  in  the  Registry  in  the  manner 
prescribed  by  Article  173. 

Abt.  198.  The  mother  shall  give  security  for  the  rights  of  her  chil- 
dren to  the  property  set  apart,  with  the  same  formalities  as  the  father. 

Abt.  199.  Tne  special  mortgage  to  secure  the  property  set  apart, 
established  by  Article  811  of  the  Civil  Code,  may  only  be  demanded 
by  the  relatives  in  whose  favor  the  property  is  to  be  set  apart,  should 
they  be  of  age.  If  they  are  minors,  the  persons  who  legally  represent 
them  shall  demand  it  in  their  name.  In  either  case,  the  interest  of  the 
persons  in  whose  favor  the  property  is  to  be  set  apart,  shall  be  secured, 
with  the  same  requisites  mentioned  in  the  preceding  Articles,  includ- 
ing, with  regard  to  the  property  to  be  set  apart,  the  provisions  relat- 
ing to  the  rather. 

MORTGAGES  OP  PBOFEBTT  OP  PERSONS  STELL  UNDER  PARENTAL  AUTHORITY. 

Abt.  200.  The  father,  or  when  there  is  none,  the  mother,  is  the  legal 
administrator  of  the  property  of  the  children  who  are  still  under  his 
or  her  authority,  although  with  the  obligation  of  creating  a  legal 
mortgage  in  favor  of  the  latter,  should  he  or  she  contract  a  second 
marriage. 

Abt.  201.  The  children  in  whose  favor  legpl  mortgages  are  estab- 
lished by  the  preceding  Article,  shall  have  a  right  to  demand : 

1.  That  the  realty  belonging  to  them  be  recorded  in  their  name,  if 
this  has  not  already  been  done. 

2.  That  the  father,  or,  in  a  proper  case,  the  mother,  secure  by  a 
special  mortgage,  if  it  can  be  aone,  the  property  other  than  realty, 
belonging  to  the  said  children. 

Abt.  202.  It  shall  be  understood  that  the  father,  or,  in  a  proper 
case,  the  mother,  can  not  create  the  mortgages  mentioned  in  the  pre- 
ceding Article,  should  they  not  have  any  mortgageable  real  property. 

Abt.  203.  It  the  real  property  which  the  parents  possess  is  insuffi- 
cient, they  shall,  however,  create  a  mortgage  thereon,  without  preju- 
dice to  its  extension  to  other  property  which  they  may  subsequently 
acquire,  should  they  be  required  to  do  so. 

Abt.  204.  The  extension  of  the  rights  mentioned  in  Article  201  may 
be  demanded  in  the  name  of  the  children  by: 

1.  The  persons  from  whom  the  property  is  derived. 

2.  The  neirs  or  executors  of  said  persons. 

3.  The  ascendents  of  the  minor. 
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Art.  205.  Neither  the  father,  or,  in  a  propter  case,  the  mother,  can 
convey  the  real  property  belonging  to  the  child,  of  which  they  enjoy 
the  use  or  administration;  nor  can  they  encumber  it,  except  for  justi- 
fied reasons  of  profit  or  necessity,  and  with  the  previous  authority  of 
the  Judge  of  the  District,  on  hearing  the  Department  of  Public  Prose- 
cution. 

Art.  206.  In  case  the  persons  mentioned  in  Article  204  do  not 
demand  that  the  rights  expressed  in  Article  201  be  accorded,  the  Pub- 
lic Prosecutor  may  do  so  by  reason  of  his  duty. 

MORTGAGES  BY  REASON   OF  GUARDIANSHIP. 

Art.  207.  The  guardian,  before  his  charge  is  conveyed  to  him,  and 
to  insure  a  good  result  from  his  administration,  shall  give  a  bond, 
which  must  be  either  a  mortgage  or  a  bond  for  security. 

Art.  208.  The  mortgage  bond  shall  be  entered  in  the  Registry  of 
Property. 

Art.  209.  Pending  the  execution  of  the  bond,  the  substitute  of  the 
guardian  shall  exercise  all  the  administrative  acts,  which  the  family 
council  may  consider  indispensable  for  the  preservation  of  the  prop- 
erty, and  to  collect  the  income  therefrom. 

Art.  210.  The  record  of  the  mortgage  bond,  when  such  bonds  are 
given,  must  be  demanded  by: 

1.  The  guardian. 

2.  The  substitute  of  the  guardian. 

3.  Any  member  of  the  family  council. 

Art.  211.  The  persons  omitting  the  formalities  mentioned  in  the 
preceding  article  shall  be  responsible  for  any  loss  or  damage. 
Art.  212.  A  mortgage  bond  must  secure : 

1.  The  value  of  the  personal  property  which  comes  into  the  hands 
of  the  guardian. 

2.  The  rents  or  income  which  the  property  of  the  minor  or  inca- 
pacitated person  yields  during  the  period  of  one  year. 

3.  The  profit  which  the  minor  may  receive  during  one  year  from 
any  mercantile  or  industrial  enterprise. 

Art.  213.  The  family  council  is  charged  with  the  duty  of  fixing  the 
amount  of  the  mortgage  bond  and  its  determination. 

Art.  214.  A  mortgage  bond  may  be  increased  or  reduced  during 
the  exercise  of  the  guardianship,  according  to  the  changes  in  the  value 
of  the  property  of  the  minor  or  incapacitated  person. 

Art.  215.  A  mortgage  bond  can  not  be  totally  canceled  until  after 
the  accounts  of  the  guardianship  have  been  approved,  and  the  guar- 
dian has  satisfied  all  the  responsibilities  of  his  administration. 

Art.  216.  The  following  are  exempted  from  giving  security  as 
guardians: 

1.  The  father,  the  mother,  and  the  grandparents  in  case  they  are 
called  upon  to  assume  the  guardianship  of  their  descendants. 

2.  The  testamentary  guardian  relieved  from  this  obligation  by  the 
father,  or,  in  a  proper  case,  by  the  mother.  This  exemption  shall 
cease  when  subsequently  to  his  appointment,  reasons  arise  unknown 
by  the  testator,  which  should  make  the  giving  of  a  bond  indispensable, 
in  the  opinion  of  the  family  council. 

3.  A  guardian  appointea  and  exempted  from  giving  bond  by  stran- 
gers, who  may  have  made  the  minor  or  incapacitated  person  their  heir 
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or  left  them  an  important  legacy.  In  this  case  the  exemption  shall  be 
confined  to  the  property  or  income  of  which  the  inheritance  or  legacy 
consists. 

OF  OTHER  LEGAL   MORTGAGES. 

Art.  217.  The  competent  official  shall  require  the  creation  of  special 
mortgages  on  the  property  of  persons  administering  public  funds  or 
wholiave  made  contracts  wim  the  State,  provinces,  or  towns,  in 
all  the  cases,  and  in  the  manner  prescribed  by  the  administrative 
regulations. 

Art.  218.  The  State,  province,  or  towns  shall  be  preferred  to  any 
other  creditor  in  the  recovery  of  one  year's  taxes  on  tne  realty. 

To  secure  a  like  r>ref erence  for  a  larger  sum  than  that  represented 
by  said  taxes,  the  State  may  require  a  special  mortgage,  in  the  form 
prescribed  by  the  administrative  regulations. 

Art.  219.  The  person  insuring  real  property  shall  have  a  right  to 
require  a  special  mortgage  on  the  property  insured,  the  owner  of 
which  has  not  satisfied  the  insurance  premiums  for  two  or  more  years, 
or  two  or  more  of  the  last  assessments,  if  the  insurance  is  based  on  the 
mutual  system. 

Art.  220.  While  the  premiums  for  the  last  two  years,  or,  in  a  proper 
case,  the  last  two  assessments  are  not  paid,  the  claim  of  the  insurer 
shall  have  preference  over  any  other  claims. 

Art.  221.  When  the  two  assessments  or  premiums  referred  to  in  the 
two  preceding  Articles  are  due  and  have  not  been  satisfied,  a  mortgage 
shall  be  created  for  the  whole  sum  that  is  due,  and  the  entry  thereof 
shall  be  effectual  only  from  its  date. 

Title  VI. — Of  the  Manner  of  Keeping  the  Registers. 

Art.  222.  The  registry  of  property  shall  be  kept  in  books  folioed 
and  rubricated  by  the  Judges  of  First  Instance  of  a  subdistrict,  or  by 
the  Municipal  Judges  delegate  for  the  inspection  of  Registries. 

Art.  223.  The  books  mentioned  in  the  preceding  Article  shall  be 
uniform  for  all  Registries,  and  shall  be  formed  under  the  direction  of 
the  Colonial  Pepartment,  with  all  precautions  necessary  for  the 
prevention  of  any  fraud  or  forgery  which  might  be  committed  therein. 

Art.  224.  The  only  books  valid  shall  be  those  made  by  the  Regis- 
ters, in  accordance  with  the  provisions  of  the  preceding  Article. 

Art.  225.  The  books  of  the  Registry  can  for  no  reason  whatsoever 
be  removed  from  the  office  of  the  Register.  All  judicial  or  extrajudi- 
cial proceedings  requiring  the  exhibition  of  said  books  shall  be  held  in 
the  office  itself. 

Art.  226.  The  books  shall  be  numbered  in  their  chronological  order. 

Art.  227.  The  Registry  of  property  shall  embrace  records  or  entry 
cautionary  notices,  cancellations,  and  notes  of  all  documents  subject 
to  record  according  to  Articles  2  and  5. 

Art.  228.  The  Registry  of  property  shall  be  kept  by  opening  a 
special  record  for  each  estate  in  the  proper  book,  entering  as  the  first 
record  thereof  the  first  one  which  is  demanded  with  relation  to  said 
property,  provided  it  refers  to  transfer  of  property. 

When  the  first  entry  that  is  demanded  is  not  of  this  kind,  the  last 
record  of  ownership  which  may  have  been  made  in  the  old  books  shall 
be  transferred  to  tne  new  ones,  in  favor  of  the  owner  of  the  property 
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encumbered  by  the  new  record.  All  subsequent  records,  entries,  and 
cancellations  shall  be  made  immediately  following  each  other,  without 
leaving  any  blank  space  between  them. 

Art.  229.  The  entries  relating  to  each  estate  shall  be  numbered  in 
their  proper  order  and  signed  by  the  Register. 

Art.  230.  One  book  shall  be  opened  for  each  municipal  district 
wholly  or  partially  included  within  the  jurisdiction  of  a  Register. 

Art.  231.  The  books  of  each  municipal  district  shall  have  a  special 
numeration  in  proper  order,  besides  that  mentioned  in  Article  226. 

Art.  232.  The  Government  may  order,  for  reasons  of  public  con- 
venience, that  a  municipal  district  be  subdivided  into  two  or  more 
sections,  and  that  a  Registry  book  be  opened  for  each  one  of  them. 

Art.  233.  In  the  case  mentioned  in  the  preceding  article,  to  the 
numeration  which  the  books  must  have,  according  to  Articles  226  and 
231,  shall  be  added  the  words  "  Section  First "  or  "  Section  Second," 
or  the  proper  one. 

Art.  234.  When  a  deed  embraces  several  real  properties  or  property 
rights  located  within  one  municipal  district,  the  first  entry  made  shall 
contain  all  the  details  prescribed  by  Article  9,  and  in  the  following 
ones  the  estate  only  shall  be  described,  should  it  be  necessary,  or  the 
property  right  which  is  the  subject  of  each  of  them  shall  be  described, 
and  the  nature  of  the  instrument  or  contract  shall  be  stated,  the  names 
of  the  grantor  and  of  the  grantee,  the  date  and  town  where  the  instru- 
ment was  executed,  and  the  name  of  the  Notary  who  authenticated  it, 
or  of  the  official  who  executed  it.  making  reference  for  all  other 
details  to  said  first  record,  stating  tne  liber  and  folio  containing  it. 

Art.  235.  If  the  instrument  referred  to  in  the  preceding  Article  is 
one  creating  a  mortgage,  the  record  must  express,  besides  the  details 
prescribed  in  said  Article,  the  part  of  the  debt  for  which  each  estate 
or  interest  is  liable. 

Art.  236.  If  the  property  or  interests  contained  in  one  deed  are 
located  in  two  or  more  municipal  districts,  the  provisions  contained  in 
the  two  preceding  articles  shall  be  applied  to  each  of  said  districts. 

If  any  of  the  latter  have  been  divided  into  sections,  in  accordance 
with  the  provisions  of  Article  232,  each  section  shall  be  considered  as 
if  it  were  a  municipal  district. 

Art.  237.  The  Register  shall  authenticate,  with  his  signature  in 
full,  the  entries  of  presentation  contained  in  the  Day  Book,  as  well  as 
the  records,  cautionary  notices  and  cancellations,  and  the  notes,  with 
an  abbreviation  of  his  name. 

Art.  238.  Registers  shall  also  keep  a  book  called  a  Day  Book,  in 
which  they  shall  make  a  brief  entry  of  the  contents  of  every  docu- 
ment at  the  time  of  its  presentation. 

Art.  239.  The  entries  in  the  Day  Book  shall  be  numbered  in  proper 
order  at  the  time  of  their  inscription. 

Art.  240.  The  entries  mentioned  in  the  preceding  Article  shall  be 
made  in  the  order  in  which  the  documents  are  presented,  without 
leaving  any  blank  space  between  them,  and  shall  contain : 

1.  Tne  name,  surname,  and  residence  of  the  person  presenting  the 
document. 

2.  The  hour  of  its  presentation. 

3.  The  character  of  the  document  presented,  its  date,  and  the  official 
or  notary  subscribing  it. 

4.  The  character  of  the  interest  created,  conveyed,  modified,  or 
abrogated  by  the  document  to  be  recorded. 
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5.  The  nature  of  the  estate  or  property  right  which  is  the  subject  of 
the  document  presented,  with  a  statement  of  its  location,  its  name, 
and  its  number,  should  it  have  any. 

6.  The  name  and  surname  of  the  person  in  whose  favor  the  record 
is  desired. 

7.  The  signature  of  the  Register  and  of  the  person  who  presents  the 
document,  or  of  a  witness,  should  that  person  not  be  able  to  sign. 

Art.  241.  When  the  Register  makes  the  record,  cautionary  notice, 
or  cancellation  to  which  the  entry  of  presentation  refers,  in  the 
proper  book,  he  shall  state  this  fact  by  means  of  a  marginal  note 
opposite  said  entry  of  presentation,  stating  the  volume  and  folio 
where  the  former  may  be  found,  as  well  as  the  number  of  the  estate 
according  to  the  Registry  and  the  number  given  to  the  requested 
record. 

Art.  242.  Every  day  not  a  working  day,  at  the  time  previously 
indicated  at  which  the  Registry  is  to  be  dosed  in  the  manner  pre- 
scribed by  the  Regulations,  the  Day  Book  shall  be  closed  by  a  memo- 
randum executed  by  the  Register,  immediately  after  the  last  entry  he 
may  have  made.  Mention  shall  be  made  therein  of  the  number  of 
entries  executed  during  the  day,  or  if  none  have  been  made,  this  fact 
shall  also  be  stated. 

If  the  time  for  closing  the  Registry  should  arrive  before  an  entry 
is  terminated,  it  shall  be  continued  until  its  conclusion,  but  without, 
however,  admitting  any  other  document  in  the  meantime  and  stating 
this  circumstance  in  the  final  memorandum. 

Art.  243.  Entries  of  presentation  made  after  the  office  hours  of  the 
Registry  shall  be  null. 

Art.  244.  At  the  foot  of  any  document  recorded  in  the  Registry  of 
property,  the  Register  shall  affix  a  note,  signed  by  himself,  expressing 
the  Kind  of  entry  which  has  been  made,  the  liber  and  folio  containing 
it,  the  number  of  the  estate,  and  the  number  of  the  record  made. 

Art.  246.  No  entry  shall  be  made  in  the  Registry  of  property  until 
the  fees  established  or  to  be  established  by  law  are  previously  paid, 
should  any  be  due  for  the  instrument  or  contract  to  be  recorded. 

Art.  246.  Notwithstanding  the  provisions  of  the  preceding  Article, 
the  entry  of  presentation  may  be  made  before  the  payment  of  the  fees ; 
but,  in  such  case,  the  entry  snail  be  suspended  and  the  document  shall 
be  returned  to  the  person  who  presented  it,  so  that,  after  its  examina- 
tion, he  may  liquidate  and  satisfy  said  fees. 

When  these  have  been  paid  the  interested  person  shall  return  the 
document  to  the  Registry,  and  the  record  shall  be  made,  the  effects  of 
which  shall  retroact  to  the  date  of  the  entry  of  presentation  provided 
the  deed  has  been  returned  within  the  thirty  days  immediately  fol- 
lowing the  date  of  said  entry. 

Ifthe  deed  is  returned  after  said  thirty  days  have  elapsed,  a  new 
entry  of  presentation  shall  be  required,  and  the  effects  of  the  entry 
made  shall  retroact  to  the  date  of  the  new  entry.  In  case  the  fees 
have  not  been  paid  because  the  office  or  official  having  in  charge  their 
liquidation  or  collection,  has  consulted  with  his  superiors  as  to  some 
doubtful  question  regarding  the  case,  the  period  of  thirty  days  shall 
be  suspended  from  the  time  of  said  consultation,  until  the  matter  is 
definitely  settled,  which  circumstance  shall  be  stated  in  a  marginal 
note  opposite  the  entry  of  presentation,  the  document  which  the  in- 
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terested  party  must  present  to  the  Register  being  seen  by  the  latter, 
provided  this  officer  is  not  certain  as  to  the  fact. 

Art.  247.  The  liquidation  of  the  fees  which  must  be  paid  in  each 
case  shall  be  made  through  the  proper  office  or  official  in  the  manner 
prescribed  by  the  Regulations. 

Abt.  248.  Receipts  for  fees  collected  for  instruments  and  contracts 
subject  to  record,  shall  be  made  n  duplicate,  and  both  copies  shall  be 
delivered  to  the  person  making  the  payment.  One  of  these  copies 
shall  be  presented  to  the  Register,  who  shall  file  it  in  his  office. 

The  Register  who  should  not  preserve  said  copy  shall  be  directly 
liable  to  the  Treasury  for  the  fees  which  may  not  have  been  liquidated. 

Abt.  249.  In  order  that  any  entry  may  be  made  in  the  Registry  by 
virtue  of  a  judicial  decree,  the  Judge  or  Court  shall  issue  the  proper 
order  in  duplicate. 

The  Register  shall  return  one  of  the  copies  to  the  same  Judge  or 
Court  from  whom  it  was  received,  or  to  the  interested  party  who  may 
have  presented  it,  with  a  note  signed  by  him,  stating  tnat  it  has  been 
complied  with,  and  keeping  the  other  one  in  his  office,  making  thereon 
a  rubricated  memorandum  similar  to  the  one  made  on  the  copy  re- 
turned. The  documents  shall  be  filed  in  one  package,  numbered  in  the 
order  of  their  presentation. 

Abt.  250.  To  totally  or  partially  cancel  a  mortgage,  the  document 
by  virtue  of  which  it  is  to  be  made  shall  be  presented,  as  well  as  the 
instrument  creating  it,  which  shows  that  it  has  been  recorded.  On 
both  documents  a  memorandum  shall  be  made  stating  that  the  can- 
cellation and  its  entry  have  been  executed  in  accordance  with 
Article  244. 

In  order  that  the  persons  interested  in  the  cancellations  may  not  be 
deprived  of  the  document,  when  it  is  a  public  instrument,  a  copy  on 
common  paper  shall  be  presented  therewith,  signed  by  said  persons. 
After  being  compared  by  the  Register  he  shall  state  its  conformity 
with  the  original,  by  means  of  a  memorandum,  filing  it  and  returning 
the  original  to  the  interested  person. 

Registers  shall  preserve  in  their  chronological  order  in  numbered 
packages  the  documents  by  virtue  of  which  any  mortgage  is  canceled. 

Art.  251.  Any  other  documents  which  may  be  presented  to  the 
Register,  shall  be  returned  to  the  interested  parties  with  the  memo- 
randum mentioned  in  Article  244  affixed  thereto,  after  the  proper  use 
thereof  has  been  made. 

Akt.  252.  The  persons  interested  in  a  record,  cautionary  notice,  or 
cancellation  may  demand  that  before  the  principal  entry  thereof  is 
made  in  the  book  a  draft  of  said  entry  be  shown  them. 

Should  they  note  any  error  or  important  omission  they  may  demand 
its  correction,  applying  to  the  President  of  the  Audiencia  or  to  his 
representative,  should  the  Register  refuse  to  comply. 

The  President  of  the  Audiencia  or  his  representative  shall  decide 
what  is  necessary,  without  any  formal  proceedings  and  within  the 
period  of  six  days. 

Art.  253.  Whenever  the  interested  person  has  had  notice  of  the 
draft  in  the  manner  prescribed  in  the  preceding  Article,  and  he  ex- 
presses his  satisfaction  therewith,  or,  in  default  thereof,  the  President 
of  the  Audiencia  should  decide  the  form  in  which  it  should  be  made, 
either  circumstance  shall  be  mentioned  in  the  proper  entry. 
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Title  VII. — O*  the  Correction  of  Entries  in  Registries. 

Art.  254  Registers  may  themselves  correct,  on  their  own  responsi- 
bility, any  material  errors  committed — 

1.  In  tne  entries  of  principal  records,  cautionary  notices,  or  can- 
cellations, the  respective  documents  being  on  file  in  the  office. 

2.  In  entries  of  presentation,  marginal  notes,  and  notes  of  refer- 
ences, although  the  documents  are  not  on  file  in  the  office  of  the  reg- 
istry, provided -the  respective  principal  record  is  sufficient  to  show 
the  error,  and  that  it  is  possible  to  correct  it  in  accordance  therewith. 

Art.  255.  Registers  can  not  correct  material  errors  committed 
without  the  consent  of  the  interested  party  possessing  the  recorded 
document,  or  in  default  thereof,  without  a  judicial  decree,  in  the 
following  cases: 

1.  In  records,  cautionary  notices,  or  cancellations,  the  documents  of 
which  are  not  on  file  in  the  office  of  the  Registry. 

2.  In  entries  of  presentation  and  notes,  when  said  errors  can  not  be 
proved  by  the  respective  principal  records,  and  the  documents  are  not 
on  file  in  the  office  of  the  Registry. 

Art.  256,  Errors  of  judgment  committed  in  entries,  records,  or  can- 
cellations, or  in  any  other  entries  referring  thereto,  when  they  do  not 
clearly  appear  from  the  same,  shall  not  be  corrected  without  the 
unanimous  consent  of  all  the  interested  parties  and  of  the  Register,  or 
without  a  judicial  decree  ordering  it. 

The  same  errors  committed  in  entries  of  presentation  and  notes  may 
be  corrected  by  the  Register  himself,  when  the  respective  principal 
record  suffices  to  expose  them. 

Art-  257.  The  Register,  or  any  of  the  persons  interested  in  an  entry, 
may  oppose  the  correction  which  another  person  requests  on  account 
of  an  error  of  judgment,  provided  that  in  his  opinion  the  judgment 
considered  incorrect  be  in  acordance  with  the  deed  to  which  the  entry 
refers. 

The  question  arising  in  this  conection  shall  be  decided  by  a  declara- 
tory suit. 

Art.  258.  When  the  errors,  material  or  of  judgment,  produce  the 
nullity  of  the  record,  in  accordance  with  Article  30,  they  can  not  be 
corrected,  and  the  nullity  thereof  shall  be  demanded  and  declared  by 
the  proper  Court  in  the  suit  instituted  for  this  purpose. 

Am.  259.  A  material  error  shall  be  considered  committed  for  the 
purpose  of  the  preceding  Articles,  when  some  words  are  unintention- 
ally written  for  others,  when  the  statement  of  some  detail  is  omitted 
not  causing  its  nullity,  or  when  mistakes  are  made  as  to  surnames  or 
amounts  in  transcribing  them  from  the  documents,  without  thereby 
changing  the  general  sense  of  the  record  or  any  of  its  parts. 

Art.  260.  An  error  of  judgment  shall  be  considered  committed 
when,  in  expressing  in  the  entry  matters  contained  in  the  deed,  their 
sense  is  altered  or  varied,  this  error  not  necessarily  producing  nullity 
in  accordance  with  the  provisions  of  Article  30. 

Art.  261.  Material  errors  which  are  committed  in  the  writing  of 
entries  can  not  be  remedied  by  means  of  corrections,  scratches  or 
erasures,  nor  by  any  other  means  except  by  a  new  entry,  in  which  the 
error  committed  in  the  first  one  shall  be  clearly  stated  and  correctedi 

Art.  262.  Errors  in  judgment  shall  be  corrected  by  means  of  a  new 
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entry,  which  shall  be  executed  by  the  presentation  of  the  document 
already  recorded  if  the  Register  acknowledges  his  error  or  if  the 
Judge  or  Court  declares  it;  and  by  virtue  of  a  new  document  if  the 
error  is  caused  by  the  vague,  ambiguous,  or  incorrect  language  of  the 
original  deed,  and  the  parties  agree  thereto,  or  it  is  so  ordered  by  a 
judicial  decree. 

Art.  263.  Whenever  a  correction  is  necessary  on  account  of  an  error 
of  any  kind  committed  by  the  Register,  and  it  can  be  made  by  virtue 
of  the  same  document  previously  presented,  all  the  expense  and  dam- 
ages caused  shall  be  defrayed  by  the  Register  who  committed  the  error. 
Should  the  one  who  committed  said  error  not  be  the  samd  one  making 
the  correction,  the  latter  may  demand  of  the  former  the  payment  or 
the  corresponding  fees,  according  to  the  schedule  in  force,  for  the 
new  record  and  other  work. 

If  to  make  the  correction  a  new  document  is  necessary  all  expenses 
shall  be  defrayed  by  the  persons  interested. 

Art.  264. 'The  corrected  part  shall  only  be  effectual  from  the  date 
of  its  correction,  without  prejudice  to  possible  rights  of  third  persons 
to  institute  proceedings  on  account  of  the  falsity  or  nullity  of  the 
document  to  which  the  entry  refers,  which  contained  the  error  of 
judgment,  or  on  account  of  the  entry  itself. 

Title  VIII. — Administration  and  Inspection  of  Registries. 

Art.  265.  Registries  of  property  shall  be  under  the  jurisdiction  of 
the  Colonial  Department,  and  their  affairs,  as  well  as  those  of  the 
Notaries,  Civil  and  Marriage  registry,  and  Mercantile  registry,  shall 
be  in  charge  of  the  Registry  and  Notarial  Division  established  by 
this  law. 

Art.  266.  The  personnel  of  the  Division  mentioned  in  the  preced- 
ing Article  shall  consist  of  one  chief,  at  an  annual  salary  or  10,000 
pesetas;  two  clerks,  one  first,  at  8,700,  and  one  second,  at  7,500;  three 
assistants,  one  first,  at  6,000  pesetas,  one  second,  at  5,000,  and  one 
third,  at  4,000. 

Said  Division  shall  also  have  four  copyists :  Two  first,  at  an  annual 
salary  of  2,000  pesetas,  and  two  second,  at  1,500. 

Vacancies  in  the  positions  of  chief,  clerks,  and  assistants  shall  be 
filled  strictly  by  promotion,  in  accordance  with  the  grades  previously 
established,  and  those  of  the  lowest  assistants  by  competitive  examina- 
tion. The  vacancies  in  the  positions  of  copyists  shall  be  filled  in  the 
same  manner.  The  Government  may,  reserving  the  privileges  which 
this  paragraph  provides,  in  case  of  vacancies,  for  the  good  of  the 
service  and  with  the  consent  of  the  full  Council  of  State,  abolish  one 
or  more  of  the  positions  in  the  Division ;  the  persons  filling  the  same 
to  receive  two-thirds  of  the  salary  they  were  receiving  until  they  are 
reinstated  with  the  same  salary  and  privileges. 

Art.  267.  The  officials  of  the  Division  can  not  be  removed  by  the 
Government  without  just  cause,  with  reference  to  the  fulfillment  of  the 
duties  of  their  positions,  by  virtue  of  proceedings  instituted  for  this 
purpose  and  after  consulting  the  corresponding  Division  of  the  Coun- 
cil of  State.  An  opportunity  must  be  given  the  interested  party  to 
make  an  explanation  in  writing  regarding  the  matter  which  gave  rise 
to  the  proceedings. 
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b  Art.  268.  It  shall  be  the  duty  of  the  Registry  and  Notarial  Divi- 
sion: 

1.  To  transact,  directly  with  the  Colonial  Minister  and  through  the 
Chief  of  said  Division,  all  business  within  its  jurisdiction,  and  to  pro- 
pose the  measures  necessary  to  consolidate  the  Registries  of  Property 
in  the  colonies  and  for  the  faithful  observance  of  this  law  and  of  the 
regulations  which  may  be  enacted  for  its  execution. 

2.  To  execute  such  papers  as  may  be  prepared  to  fill  vacant  Regis- 
tries, and  for  the  holding  of  competitive  examinations,  when  they  are 
necessary,  as  well  as  those  for  the  discharge  of  employees  or  the 
Division,  or  of  Registers  making  the  final  disposition  necessary  in 
each  case  in  accordance  with  the  law. 

3.  To  decide  administrative  appeals  on  the  determination  of  docu- 
ments made  by  Registers  and  the  doubts  which  arise  in  the  minds 
of  said  officials  regarding  the  interpretation  and  execution  of  this 
law  or  of  the  regulations,  provided  they  do  not  require  dispositions 
of  a  general  character  which  must  be  made  by  the  Secretary  of  the 
Colonies. 

4.  To  form  and  publish  statements  relating  to  transfers  of  prop- 
erty, in  accordance  with  the  data  received  from  the  Registers. 

*  5.  To  exercise  a  general  inspection  and  supervision  of  all  the  Reg- 
istries in  the  Colonies,  througn  the  Presidents  of  the  proper  Audien- 
cias,  and  even  through  Judges  of  First  Instance,  or  Municipal  Judges 
delegated  to  the  inspection  of  Registries,  and  through  the  Registers 
themselves,  when  it  is  deemed  advisable  for  the  good  of  the  service. 

The  other  duties  of  the  Division  shall  be  determined  by  the  Regula- 
tions. 

Art.  269.  The  Presidents  of  Audiencias  shall  be  inspectors  of  the 
Registries  within  their  jurisdiction  and  shall  immediately  exercise 
such  functions  through  the  Judges  of  First  Instance  of  the  respective 
subdistricts,  or,  where  this  is  not  practicable,  through  the  Municipal 
Judges,  who  may  be  delegated  for  this  purpose. 

In  towns  where  there  is  more  than  one  Court  of  First  Instance  the 
Judge  designated  by  the  President  of  the  Audiencia  shall  exercise  the 
functions  mentioned. 

Art.  270.  The  President  of  the  Audiencia  or  his  delegates  shall 
inspect  the  Registries  the  last  day  of  each  quarter,  making  a  memo- 
randum of  the  condition  in  which  they  were  found. 

The  Presidents  of  Audiencias  may,  besides  the  quarterly  inspec- 
tion, personally  or  through  their  delegates  make  any  extraordinary 
inspection  they  may  dean  advisable,  either  to  inspect  the  whole  Reg- 
istry or  only  certain  of  its  books. 

For  the  extraordinary  inspections  the  Presidents  of  Audiencias  may 
delegate  their  functions,  if  they  deem  it  necessary,  to  an  Associate 
Justice  of  the  Audiencia  or  to  a  Judge  of  First  Instance,  when  the 
usual  delegate  is  a  Municipal  Judge. 

Art.  271.  The  delegates  shall  transmit  to  the  Presidents  of  Au- 
diencias the  statements  mentioned  in  the  first  paragraph  of  Article 
270  within  three  days  following  the  termination  of  their  inspection. 

Art.  272.  The  Presidents  of  Audiencias  shall  transmit  to  the  Colo- 
nial Department  every  six  months  a  detailed  report  of  the  condition 
of  the  Registries  which  are  subject  to  their  inspection  and  authority. 
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Art.  273.  Should  the  Presidents  of  Audiencias  note  any  laek  of 
formalities  on  the  part  of  the  Registers  in  the  conduct  of  the  Regis- 
tries, or  any  infraction  of  the  law  or  of  the  regulations  for  their  exe- 
cution, they  shall  take  the  steps  requisite  for  their  correction,  and,  in 
a  proper  case,  punish  them  in  accordance  with  the  provisions  of  the 
same  law. 

If  the  error  or  infraction  could  be  qualified  as  a  crime,  the  culprit 
shall  be  placed  at  the  disposal  of  the  Courts. 

Art.  274.  Should  the  President  of  an  Audiencia  find  that  a  Regis- 
ter has  not  furnished  bond,  or  has  not  deposited  a  quarter  of  his  fees 
in  accordance  with  the  provisions  of  Article  305,  he  shall  immediately 
suspend  him. 

Art.  275.  Should  the  President  of  an  Audiencia  suspend  any  Regis- 
ter he  shall  appoint  another  to  temporarily  fijl  the  office,  and  shall 
give  a  report  showing  the  reasons  of  his  action  to  the  Colonial  De- 
partment: 

Art.  276.  Registers  shall  consult  directly  with  the  President  of  an 
Audiencia,  or  with  the  Judge  of  First  Instance,  concerning  any  doubt 
they  may  entertain  as  to  the  interpretation  and  execution  of  this  law, 
or  of  the  regulations  which  may  be  enacted  for  its  application. 

Should  the  Judge  of  First  Instance  entertain  any  doubt  as  to  the 
decision  of  the  question,  he  shall  forward  it,  together  with  his  report, 
to  the  President  of  the  Audiencia. 

Should  the  President  of  the  Audiencia  also  be  in  doubt  as  to  the 
decision  of  the  question  submitted  by  the  Judge  of  First  Instance  or 
by  the  Register,  he  shall  forward  it  to  the  Colonial  Department. 

Art.  277.  Whenever  the  doubt  which  gave  rise  to  the  question  of 
the  Register  prevents  the  entry  of  some  principal  record  in  the  Regis- 
try of  Property,  a  cautionary  notice  shall  be  made  thereof,  which  shall 
have  all  the  effects  mentioned  in  the  ninth  paragraph  of  Article  42. 

The  decision  of  the  question,  in  such  case,  shall  be  transmitted 
directly  to  the  Register  within  the  sixty  days  provided  in  paragraph 
96  for  the  duration  of  said  entries. 

Should  said  decision  not  be  transmitted  within  the  sixty  days,  the 
notice  shall  continue  its  effect. 

Art.  278.  No  fee  shall  be  charged  to  the  interested  party  for  enter- 
ing the  cautionary  notice  mentioned  in  the  preceding  Article. 

Title  IX. — Publicity  or  Registries. 

Art.  279.  Registries  shall  be  open  to  those  who  are  known  to  have 
any  interest  in  ascertaining  the  status  of  the  real  property  or  property 
rights  entered  or  recorded. 

Art.  280.  Registers  shall  exhibit  the  books  in  a  convenient  place  for 
persons  who  may  wish  to  consult  them,  without  taking  them  from  the 
office  and  with  the  precautions  necessary  to  insure  their  preservation. 

Art.  281.  Registers  shall  issue  certificates: 

1.  Of  entries  of  all  kinds  contained  in  the  Registry  relating  to  prop- 
erty indicated  by  the  persons  interested. 

2.  Of  certain  records  which  the  said  persons  may  indicate,  either 
specifying  them  or  referring  to  those  of  one  kind  or  another  which 
may  exist  in  relation  to  certain  property. 

3.  Of  mortgage  records  and  cancellations  thereof  made  at  the  in- 
stance or  in  favor  of  said  persons. 
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4.  Of  the  non-existence  of  a  record  of  any  kinfl  or  of  a  particular 
kind,  relating  to  specified  property  or  in  charge  of  certain  persons. 

Abt.  282.  The  certificates  mentioned  in  the  preceding  Article  may 
refer  to  a  fixed  and  stated  period,  or  to  everything  that  may  have  been 
filed  since  the  original  establishment  of  the  said  Registry. 

Abt.  283.  The  freedom  or  encumbrance  of  real  property  or  property 
rights  can  only  be  proven  to  the  prejudice  of  third  persons  by  the 
certificates  mentioned  in  the  foregoing  Article. 

Abt.  284.  When  the  certificates  mentioned  in  Article  281  are  not  in 
conformity  with  the  records  to  which  they  refer,  the  latter  shall  be 
preferred,  reserving  the  action  which  the  person  prejudiced  thereby 
may  brine  to  recover  the  proper  indemnity  from  the  Register  who 
committed  the  error. 

Abt.  285.  Registers  shall  not  issue  the  certificates  mentioned  in  the 
preceding  Articles,  except  at  the  written  request  of  the  person  who 
may  have  anv  interest  in  ascertaining  the  status  of  the  realty  or  of  the 
property  right  in  question,  or  by  virtue  of  a  judicial  order. 

Abt.  286.  Should  the  Register  refuse  to  exhibit  the  books  or  to  give 
certificates  of  entries  contained  therein,  the  person  who  requested  it 
may  appeal  to  the  President  of  the  Audiencia,  if  he  resides  in  the 
same  place,  or  to  the  person  delegated  for  the  inspection  of  the  Regis- 
try. The  President  of  the  Audiencia  or  his  delegate  shall  decide  after 
hearing  the  Register.  If  the  decision  is  rendered  by  the  delegate,  an 
appeal  lies  to  the  President  of  the  Audiencia. 

Abt.  287.  The  petitions  of  the  interested  parties  and  the  mandates 
of  the  Judges  or  Courts,  by  virtue  of  which  the  Registers  are  com- 
pelled to  issue  certificates,  must  very  clearly  express : 

1.  The  character  of  certificate  demanded  in  accordance  with  Article 
281,  and  if  it  is  to  be  a  literal  one  or  an  abstract. 

2.  The  information,  according  to  the  character  of  such  certificate, 
sufficient  to  indicate  to  the  Register  the  property  of  persons  in  ques- 
tion. 

3.  The  period  to  which  the  certificate  should  be  limited. 

Abt.  288.  Certificates  shall  be  given  of  the  entries  in  the  Registry 
of  property. 

They  shall  be  given  of  the  entries  in  the  Day  Book  also,  if  at  the 
time  of  their  issue  there  be  any  awaiting  inscription  in  said  Registry, 
which  should  be  embraced  in  the  certificate  requested,  and  if  it  is  a 
question  of  proving  that  some  estate  is  free  of  encumbrances  or  that 
some  interest  does  not  in  fact  exist. 

Abt.  289.  Registers  shall  not  issue  certificates  of  entries  in  the  Day 
Book  unless  the  Judge  or  Court  so  order,  or  unless  it  is  expressly 
requested  by  the  interested  parties. 

Abt.  290.  Certificates  shall  be  literal  or  abstract,  according  as  they 
may  be  ordered  or  requested. 

Literal  certificates  shall  consist  of  the  respective  records  in  full. 

Certificates  in  abstract  shall  state  all  the  circumstances  contained 
in  said  records  which  are  necessary  for  their  validity,  according  to 
Article  30,  as  well  as  the  incumbrances  which  at  the  time  are  a  lien  on 
the  realty  or  recorded  interest,  according  to  the  proper  entry,  and  any 
other  point  which  the  interested  party  may  designate  or  which  is 
considered  important  by  the  Register. 

Abt.  291.  Registers,  after  examining  the  books,  shall  issue  their  cer- 
tificates only  regarding  the  property,  persons,  or  periods  designated 
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in  the  petition  or  mandate,  without  making  reference  to  any  other 
entries  or  details  than  the  ones  demanded,  with  the  exceptions  con- 
tained in  the  second  paragraph  of  Article  288  and  in  Article  292,  but, 
nevertheless,  without  omitting  any  which  may  be  considered  embraced 
in  the  terms  of  said  mandate  or  request. 

Art.  292.  When  a  certificate  of  any  given  record  is  demanded  or 
ordered,  either  literal  or  abstract,  and  the  entry  indicated  has  been 
canceled,  the  Register  shall  make  a  literal  copy  of  the  entry  by  virtue 
of  which  the  cancellation  took  place. 

Art.  293.  When  a  certificate  of  encumbrances  on  realty  is  requested, 
and  no  encumbrance  appears  in  the  Registry  in  force  at  the  time  or 
made  by  the  person  designated,  the  Register  shall  state  this  fact. 

If  any  encumbrance  does  exist,  he  shall  copy  it  literally  or  in  ab- 
stract, in  accordance  with  the  provisions  of  Article  290,  and  shall 
then  add  that  no  other  encumbrance  appears  to  be  in  force. 

Art.  294.  Should  the  Register  be  in  doubt  as  to  whether  some 
record  is  in  force,  being  doubtful  also  as  to  the  validity  or  efficiency 
of  the  cancellation  referring  thereto,  he  shall  copy  both  entries  in  the 
certificate,  verbatim^  whatever  may  be  the  form  of  the  latter,  stating 
that  this  was  done  in  view  of  a  doubt  as  to  whether  said  cancellation 
had  all  the  conditions  necessary  to  produce  its  legal  effects,  and  also 
his  reasons  for  the  doubt. 

Art.  295.  Registers  shall  issue  the  certificate  demanded  of  them,  in 
the  shortest  possible  time,  but  never  exceeding  four  days  for  each 
estate,  records,  or  condition  of  the  estate  whether  free  or  encumbered, 
which  are  to  be  certified  to. 

Art.  296.  After  the  period  mentioned  in  the  preceding  Article  has 
elapsed,  the  interested  persons  may  apply  to  the  President  of  the 
Audiencia  or  to  his  delegate  requesting  that  the  delay  be  justified 
and  proceeding  in  accordance  with  the  provisions  of  Article  286. 

Title  X. — Appointment,  Qualifications,  and  Duties  of  Registers. 

Art.  297.  Every  Registry  of  property  shall  be  in  charge  of  a  Reg- 
ister- 

Registers  of  property  shall  be  considered  public  officers  for  all  legal 

effects  and  shall  be  addressed  as  "Excellency." 

They  may  be  retired  with  pension  at  their  own  request  on  account 
of  physical  disability,  duly  proven,  or  after  reaching  the  age  of  sixty- 
five  years.  After  reaching  the  age  of  seventy  years -said  retirement 
with  pension  shall  be  compulsory.  In  their  classification  the  time 
they  have  filled  the  office  or  Register  and  eight  years  more  by  virtue 
of  their  profession  shall  be  taken  into  account.  As  the  regulating 
salary,  in  the  absence  of  a  higher  one,  for  the  determination  of  a 
pension,  in  the  declaration  of  pensions  for  old  age,  widowhood,  and 
orphanage,  there  shall  be  assigned  those  designated  to  Chiefs  of  Ad- 
ministration of  the  third  class  for  Registers  of  the  first  class,  and  to 
Chiefs  of  Bureaus  of  the  first  and  second  classes  for  the  Registers  of 
the  second  and  third  classes,  respectively. 

The  Secretary,  after  a  report  from  the  Registry  and  Notarial  Divi- 
sion, may  grant  leaves  of  absence  for  a ^period  not  to  exceed  five  years 
to  the  Registers  who  may  request  it.  The  first  vacancy  which  occurs 
in  their  class  at  the  expiration  of  their  leave  shall  be  filled  by  any 
Register  whose  leave  of  absence  has  expired,  and  in  case  he  should 
not  accept  the  position  he  shall  be  definitely  dropped  from  the  Corps. 
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The  officials  of  the  Registry  and  Notarial  Division  having  been 

S laced  on  the  same  basis  as  Registers  of  property  for  the  purposes  of 
tales  1  and  2  of  Article  303,  the  provisions  of  the  two  foregoing  para- 
graphs shall  also  apply  to  them;  it  being  understood  that  in  cases  of 
leaves  of  absence  they  shall  still  be  kept  on  the  rolls  of  the  Division  as 
supernumeraries,  being  promoted  as  if  they  were  rendering  active 
service,  and  at  the  expiration  of  their  leave,  occupying  the  nrst  va- 
cancy in  the  class  they  belong  to,  according  to  said  rolls. 

They  shall  also  be  considered  as  on  leave  should  they  be  elected 
Deputies  or  Senators  during  their  term  of  office  and  with  the  privi- 
leges allowed  them  in  case  their  positions  are  abolished  according  to 
Article  266. 

Any  Register  who  resigns  without  just  cause  or  who  is  removed  in 
accordance  with  the  provisions  of  Article  308,  shall  have  no  right  to 
the  privileges  mentioned  in  the  third  paragraph  of  this  Article. 

Registers  who  cease  to  perform  their  duties  because  of  the  change 
or  abolition  of  the  Registry,  and  who  are  not  immediately  placed  in 
another  of  the  same  or  of  a  higher  class,  shall  be  considered  as  on 
leave  of  absence,  and  may  be  classified  as  a  "  cesante  "  (dismissed  for 
political  or  economical  reasons,  but  continuing  to  draw  a  salary) ,  giv- 
ing him  credit  for  the  time  he  had  charge  of  the  Registry.  If,  ac- 
cording to  the  time  computed?  he  should  be  entitled  to  pay  or  to  a 
temporary  pension  (cesantfa)  in  accordance  with  the  regulations  gov- 
erning retired  classes,  he  shall  receive  the  salary  corresponding  to  his 
years  of  service  and  the  regulating  salary  which  he  may  have  received 
or  the  one  previously  stated.  If  tne  Register  on  leave  is  appointed  to 
another  Registry  of  the  same  or  of  a  higher  class  and  he  resigns  with- 
out cause,  he  shall  lose  the  time  credited  to  him  by  virtue  of  his 
service  in  this  profession,  and  shall  therefore  not  receive  the  salary 
or  increase  of  temporary  pension  thereof  which  he  would  have  had 
a  right  to  in  consequence  of  this  time. 

Registers  can  not  exchange  their  positions  except  with  other  Regis- 
ters of  the  same  or  of  the  next  lower  class,  and  only  when  a  good 
reason  exists  therefor  in  the  judgment  of  the  Government. 

To  ascend  a  class  by  exchange  it  is  indispensable  to  have  served  in 
the  next  lower  one  four  years  or  to  have  entered  it  by  means  of  a 
competitive  examination. 

Art.  298.  To  be  appointed  Register  it  is  necessary : 

1.  To  be  a  Spaniard  and  a  layman. 

2.  To  be  over  twenty -five  years  of  age. 

3.  To  be  a  lawyer. 

Art.  299.  The  following  can  not  be  appointed  Registers : 

1.  Insolvents  or  bankrupts  who  have  not  yet  received  their 
discharge. 

2.  Debtors  to  the  State  or  to  public  funds  as  taxpayers  or  in  the 
settlement  of  their  accounts. 

3.  Persons  accused  of  crime,  pending  their  trial. 

4.  Persons  sentenced  to  correctional  or  punitive  penalties,  until 
they  obtain  their  rehabilitation. 

Registers  who  come  under  case  3  of  this  Article  can  not  take  part  in 
the  competitive  examinations  mentioned  in  rule  No.  1  of  Article  303. 

Art.  300.  The  office  of  Register  shall  be  incompatible  with  that  of 
Senator,  Deputy  to  the  Cortes,  Provincial  Deputy,  Municipal  Judge, 
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«r  Assessor,  when  acting  in  the  capacity  of  Judge  of  First  Instance, 
Mayor,  or  Member  of  a  Municipal  Council,  Notary,  and  with  anj 
•  office  or  employment  which  carries  with  it  similar  jurisdiction,  or  as 
paid  from  State,  Provincial,  or  Municipal  Funds. 

Art.  301.  Each  Registry  shall  have  such  clerks  and  assistants  as 
the  Register  shall  need,  appoint,  and  pay,  who  shall  discharge  the 
duties  assigned  them  by  the  Kegister,  but  under  his  sole  and  exclusive 
responsibility. 

Abt.  302.  Registers  shall  be  appointed  by  the  Colonial  Department. 

Abt.  803.  Vacancies  in  the  office  of  Registers  of  property  which 
occur  in  the  Colonies  shall  be  filled  in  accordance  with  the  following 
rules : 

1.  Every  three  vacancies  occurring  shall  be  filled  by  Colonial  and 
Peninsular  Registers;  the  first  shall  be  filled  by  the  Register  of  the 
highest  class,  and  the  senior  one  in  service  from  among  the  candi- 
dates; the  second  by  the  Register  whom  among  the  candidates  is  the 
senior,  without  regard  to  class;  the  third  by  the  Register  of  a  higher, 
equal,  or  the  next  lower  class  to  the  Registry  which  is  to  be  filled, 
whom  the  Government  selects,  taking  into  consideration  the  qualifica- 
tions of  the  candidates.  No  Register  can,  in  competition  with  others 
having  legal  conditions,  receive  two  promotions  as  to  class  in  order 
of  merit,  without  two  years  elapsing  between  each  promotion,  unless 
he  renders  a  new  important  service  well  known  to  be  worthy  of 
immediate  reward. 

2.  If  there  be  no  Registers  of  the  classes  mentioned  in  the  preceding 

Paragraphs,  the  vacancy  may  be  filled  by  any  person  selected  by  the 
rovernment,  taking  into  account  their  qualifications. 

3.  Registers  of  property  who  have  been  disciplined  and  deprived  of 
promotion  can  in  no  case  attain  a  higher  class  nor  even  be  transferred 
to  another  of  the  same  class  during  the  time  of  the  duration  of  their 
punishment. 

4.  Registries  which  are  vacant,  and  have  been  announced  in  their 
proper  order  and  are  not  desired  by  licensed  Registers,  shall  be  filled 
by  means  of  competitive  examinations,  two  places  for  these  examina- 
tions being  established,  one  in  the  capital  of  Cuba,  Puerto  Rico,  or 
the  Philippines,  in  whichever  of  these  islands  the  vacancy  has 
occurred,  and  another  in  the  capital  of  Spain. 

Abt.  304.  Persons  who  have  been  appointed  Registers  can  not  take 
possession  of  their  office  without  previously  giving  bond,  the  amount 
of  which  shall  be  fixed  by  the  Regulations. 

Abt.  305.  If  the  person  who  has  been  appointed  Register  does  not 
give  the  bond  mentioned  in  the  preceding  paragraph,  he  must  de- 
posit in  the  official  establishment  authorized  by  Taw  to  receive  such 
deposits  a  quarter  of  his  fees  until  the  amount  of  the  bond  required 
i6  deposited. 

Art.  306.  The  deposit  or,  in  a  proper  case,  the  bond  mentioned  in 
the  preceding  Article  shall  not  be  returned  to  the  Register  until  three 
years  after  he  has  ceased  to  discharge  his  duties,  during  which  time 
the  Judge  of  First  Instance  of  the  proper  subdistrict  shall  make  the 
announcement  in  the  official  papers  of  the  respective  colony,  and  in 
the  "  Gaceta  de  Madrid,"  so  that  it  shall  reach  all  persons  who  may 
have  some  action  they  may  wish  to  bring  against  said  Register.0 

«  See  Official  Gazette,  P.  K.,  No.  65,  March  17,  1899. 
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Art.  307.  The  bond  of  Registers  and,  in  a  proper  case,  the  deposit 
shall  be  subject,  until  it  is  restored,  to  the  liabilities  incurred  by  them 
bv  virtue  01  their  office,  which  shall  have  preference  over  any  other 
obligations  of  said  Registers. 

Art.  308.  Registers  can  not  be  removed  nor  transferred  to  other 
Registries  against  their  will,  except  by  virtue  of  a  judicial  order,  or  by 
the  Government  in  accordance  with  proceedings  instituted  by  the 
President  of  the  Audiencia,  after  hearing  the  interested  party  and  a 
report  from  the  Judge  of  First  Instance  of  the  subdistrict. 

To  permit  the  removal  or  transfer  by  the  Government  the  proceed- 
ings must  show  that  some  wrong  has  lieen  committed  by  the  Register 
in  the  fulfillment  of  his  duties,  or  which  lowers  him  in  the  eyes  of  the 

Eublic,  and  the  proper  Division  of  the  Council  of  State  shall  also  be 
eard. 

Art.  309.  As  soon  as  Registers  take  possession  of  their  office  they 
shall  propose  to  the  President  of  the  Audiencia  the  appointment  of  a 
substitute  to  take  their  place  during  their  absence  or  illness,  having 
the  right  to  select  for  this  position  either  one  of  the  officials  of  the 
Registry  or  any  other  person  in  whom  they  have  confidence. 

If  the  President  of  the  Audiencia  is  satisfied  with  the  person  pro- 
posed he  shall  immediately  appoint  the  substitute.  Should  he  be  not 
satisfied,  because  of  some  serious  reason,  he  shall  order  the  Register  to 
propose  some  other  person. 

The  substitute  shall  discharge  his  duties  under  the  responsibility  of 
the  Register,  and  shall  be  removed  at  any  time  the  latter  may  re- 
quest it. 

Art.  310.  Registers  shall  at  the  end  of  each  year  make  six  detailed 
statements : 

The  first,  of  alienation  of  realty  made  during  the  year,  their  liqui- 
dated prices,  and  the  fees  paid  on  them  into  the  Public  Treasury. 

The  second,  of  rights  of  use,  use  and  occupancv,  servitude,  annui- 
ties (censos),  or  any  other  property  rights  in  realty,  with  the  excep- 
tion of  mortgages,  their  value  in  principal  and  income,  and  the  fees 
paid  on  them  into  the  Public  Treasury. 

The  third,  of  mortgages  created,  number  of  estates  mortgaged, 
amount  of  the  principal  secured  thereby,  the  cancellations  of  mort- 
gages which  have  taken  place,  number  of  estates  released,  amount  of 
capital  returned,  and  fees  paid  into  the  Public  Treasury. 

The  fourth,  of  loans,  notwithstanding  that  they  have  been  em- 
braced in  the  preceding  statement  by  reason  of  being  mortgage  loans, 
their  number,  amount  of  principal  loaned,  and  interest  stipulated 
and  fees  paid  into  the  Public  Treasury. 

The  fifth,  of  the  estates  the  ownership  or  possession  of  which  has 
been  recorded  in  the  Registry  for  the  first  time,  their  value,  if  it 
appears,  and  their  superficial  area. 

The  sixth,  of  the  number  of  documents  presented,  old  and  new, 
proceedings  instituted,  certificates  issued,  and  fees  received  for  all 
the  services  rendered. 

The  regulations  shall  contain  the  other  requirements  which  said 
statements  must  contain,  and  the  manner  of  drafting  them. 

Art.  311.  Registers  shall  transmit  the  statements  mentioned  in  the 
preceding  Article  to  the  Presidents  of  Audiencias  before  the  1st  day 
75270— H.  Doc.  1484,  60-2,  pt  2 39 
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of  April,  who  shall  forward  them  to  the  Colonial  Department  before 
the  1st  day  of  June,  with  such  remarks  as  they  may  deem  proper. 

Art.  312.  Registers  shall  receive  the  fees  which  are  established 
by  this  law,  and  shall  pay  the  expenses  of  keeping  and  conducting 
the  Registries. 

Title  XL — Responsibility  or  Registers. 

Art.  313.  Registers  shall  be  civilly  liable,  in  the  first  place,  on 
their  bonds,  and  in  the  second  place,  with  their  property,  for  all  loss 
or  damage  they  may  cause : 

1.  By  not  recording  in  the  Day  Book,  or  not  entering  or  making  a 
cautionary  notice  within  the  time  fixed  by  the  law  of  the  documents 
presented  to  the  Registry. 

2.  For  any  error  or  inaccuracy  committed  in  records,  cancellations, 
cautionary  notices,  or  marginal  notes. 

3.  For  canceling  without  good  reason  any  entry  record  or  omitting 
the  entry  of  any  marginal  note  within  the  proper  time. 

4.  For  canceling  any  record,  cautionary  notice,  or  marginal  note 
without  the  document  and  the  requisites  demanded  by  this  law. 

5.  For  any  error  or  omission  in  the  certificates  of  records  or  free- 
dom from  incumbrances  of  realty  or  of  property  rights,  or  for  not 
issuing  said  certificates  within  the  time  fixed  by  this  law. 

Art.  314.  Errors,  inaccuracies,  or  omissions  indicated  in  the  pre- 
ceding Article  can  not  be  chargeable  to  the  Register  when  they  are 
due  to  some  defect  in  the  recorded  document  itself,  and  provided 
they  are  not  of  those  which  are  manifestly  and  according  to  Article 
19,  number  9  of  Article  42,  and  Articles  100  and  101,  would  have 
caused  the  denial  or  suspension  of  the  record,  entry,  or  cancellation. 

Art.  315.  The.  correction  of  errors  committed  in  entries  of  any 
kind,  which  are  not  due  to  others  committed  in  the  respective  deeds, 
shall  not  free  the  Register  from  the  liability  which  he  may  incur  for 
the  damage  that  may  have  been  caused  by  said  errors  before  they 
were  corrected. 

Art.  316.  The  Register  shall  be  liable  on  his  bond  and  with  his 
property  for  indemnities  and  fines  which  may  arise  through  the  acts 
of  his  substitute  during  the  time  the  latter  has  charge  of  the  Registry. 

Art.  317.  The  person  who,  by  error,  malice,  or  carelessness  of  the 
Register,  should  lose  a  property  right  or  the  action  to  recover  it,  may 
immediately  demand  that  the  Register  refund  the  value  of  what  he 
has  lost. 

The  person  who,  for  the  same  reasons,  loses  only  the  mortgage  of 
an  obligation,  may  either  demand  of  the  Register  that  he  create  a 
mortgage  equal  to  the  one  lost,  or  that  he  immediately  deposit  the 
amount,  thus  securing  said  obligation  when  it  falls  due. 

Art.  318.  The  person  who,  through  error,  malice,  or  carelessness 
of  the  Register,  is  released  from  some  recorded  obligation,  shall  be 
jointly  responsible  with  the  Register  for  the  payment  of  the  indem- 
nity for  which  the  latter  may  be  liable  by  reason  of  his  error. 

Art.  319.  Whenever  in  the  case  of  the  preceding  Article  the  Regis- 
ter indemnifies  the  person  damaged,  he  may  bring  an  action  to  recover 
the  amount  paid  against  the  person  who,  through  his  error,  was 
released  from  the  recorded  obligation. 
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When  the  person  damaged  brings  his  action  against  the  person  ben- 
efited by  said  error,  he  can  not  proceed  against  the  Register  unless  he 
does  not  obtain  the  indemnity  sued  for,  or  obtains  only  a  part  thereof. 

Art.  320.  The  civil  action  which,  in  accordance  with  Article  317, 
the  person  damaged  brings  on  account  of  the  errors  of  the  Register 
shall  not  prevent  or  arrest  a  penal  action,  which  in  a  proper  case  may 
be  instituted  in  accordance  with  the  laws. 

Art.  321.  Any  action  which  may  be  brought  against  the  Register 
for  the  purpose  of  holding  him  liable  shall  be  commenced  and  heard 
before  the  Inferior  Court  having  jurisdiction  of  the  Registry  District 
in  which  the  error  has  been  committed. 

Art.  322.  Infractions  of  this  law,  or  if  the  regulations  for  its  exe- 
cution, committed  by  Registers,  although  not  causing  any  damage  to 
third  persons  nor  constituting  a  crime,  shall  be  punished  without  the 
formality  of  a  trial,  by  the  Presidents  of  Audiencias,  by  the  imposi- 
tion of  fines  of  50  to  500  pesos. 

Art.  323.  Final  judgments  awarding  damages  and  sentencing  Reg- 
isters to  indemnify  loss  or  damage  shall  be  published  in  the  Gaceta  de 
Madrid  and  in  the  official  papers  of  the  proper  Colony,  if  they  are  to 
be  enforced  against  the  bond,  because  the  person  condemned  has  not 
paid  the  amount  of  the  indemnity. 

By  virtue  of  this  publication,  the  persons  who  believe  themselves 
damaged  by  other  acts  of  the  same  Register  may  bring  their  actions, 
and  should  they  not  do  so  within  the  period  of  one  hundred  and 
twenty  days  the  judgment  shall  be  carried  out 

Art.  324.  If  any  actions  are  brought  within  one  hundred  and 
twenty  days,  the  execution  of  the  judgment  shall  be  suspended  until 
other  final  judgments  in  their  favor  are  issued,  unless  it  is  manifest 
that  the  bond  is  sufficient  to  pay  the  amount  of  said  claims  after  the 
judgment  has  been  carried  out. 

Art.  325.  Should  the  bond  not  be  sufficient  to  pay  all  the  claims 
which  are  considered  good,  its  amount  shall  be  divided  pro  rata  among 
the  persons  who  presented  them. 

The  provisions  of  the  preceding  paragraph  shall  be  understood  to  be 
without  prejudice  to  the  liability  of  the  rest  of  the  property  of  the 
Register. 

Art.  326.  The  President  of  the  Audiencia  shall  immediately  sus- 

Send  the  Register  ordered  by  a  final  judgment  to  pay  the  loss  and 
amages,  if  within  ten  days  he  does  not  do  so  or  make  good  his  bond, 
or  if  he  does  not  secure  the  claimants  for  the  amount  of  their  respec- 
tive suits. 

Art.  327.  The  person  injured  by  the  acts  of  a  Register  who  does  not 
file  his  claim  within  the  period  of  one  hundred  and  twenty  days  men- 
tioned in  Article  323  shall  be  indemnified  with  what  remains  of  the 
bond  of  the  Register,  or  with  his  property,  and  without  prejudice  to 
the  provisions  of  Article  318. 

Art.  328.  If  the  claim  for  indemnity  has  been  admitted  and  the 
amount  of  the  bond  does  not  appear  sufficient  to  secure  it,  the  Judge  or 
Court  must,  at  the  instance  of  the  claimant,  order  that  a  cautionary 
notice  be  made  against  the  propertv  of  the  Register. 

Art.  329.  Should  the  Register  be  condemned  at  the  same  time  to 
pay  damages  and  losses,  and  also  to  pay  fines,  the  former  shall  be  first 
paid. 
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Art.  330.  The  period  for  the  restitution  of  bonds  must  be  computed 
from  the  time  the  interested  party  ceases  to  exercise  the  office  of  Regis- 
ter and  not  from  the  time  he  leaves  one  Registry  and  is  transferred 
to  another. 

Art.  331.  When  a  Register  who  passes  from  one  Registry  which 
requires  a  larger  bond  to  another  requiring  a  smaller  one,  the  differ- 
ence shall  not  be  returned  to  him  except  at  the  time  and  under  the 
conditions  prescribed  in  Article  306. 

Art.  332.  The  right  of  action  to  recover  indemnity  for  the  damage 
and  loss  suffered  by  the  acts  of  Registers  shall  be  limited  to  one  year 
after  said  losses  have  been  known  to  the  person  who  may  bring  said 
action,  and  in  no  case  shall  it  last  a  longer  period  than  that  indicated 
by  the  common  law  for  the  limitation  of  personal  actions,  computed 
from  the  time  the  offense  was  committed. 

Art.  333.  The  Judge  or  Court  before  whom  a  Register  is  prosecuted 
for  the  indemnity  oi  damages  caused  by  his  acts  shall  immediately 
advise  of  the  action  the  President  of  the  Audiencia  under  whose  juris- 
diction said  Register  is. 

The  President  of  the  Audiencia,  in  view  thereof,  shall  require  the 
Judge  or  Court  to  order  the  entry  of  the  cautionary  notice  mentioned 
in  Article  328,  should  it  be  deemed  necessary  and  should  it  not  have 
already  been  ordered ;  requesting  at  the  same  time  that  he  be  informed 
at  certain  intervals  as  to  the  progress  of  the  action. 

The  person  who  during  one  hundred  and  twenty  days  does  not  pros- 
ecute the  claim  he  has  filed  shall  be  understood  to  have  renounced  his 
right. 

Title  XII. — Fees  of  Registers. 

Art.  334.  Registers  shall  collect  the  fees  for  the  entries  they  may 
make  in  the  books,  and  for  the  certificates  they  issue,  in  strict  accord- 
ance with  the  Schedule  accompanying  this  law. 

Acts  and  work  for  which  no  fees  are  stipulated  in  said  Schedule 
shall  not  be  entitled  to  any  compensation. 

Art.  335.  The  fees  of  the  Register  shall  be  paid  by  the  person  or 
persons  in  whose  favor  the  record  or  entry  of  the  interest  is  directly 
made. 

Art.  336.  When  there  are  several  persons  involved  in  the  trans- 
action the  Register  may  demand  payment  from  any  of  them,  and 
the  person  making  it  shall  have  -the  right  to  recover  from  the  others 
the  part  he  may  have  paid  on  their  account. 

In  any  case  the  fees  may  be  recovered  judicially,  but  the  entry 
shall  never  be  refused  or  suspended  on  account  of  nonpayment. 

Art.  337.  Entries  made  in  the  indices  and  in  any  of  the  auxiliary 
books  kept  by  Registers  shall  not  be  charged  for. 

Art.  338.  In  the  fees  mentioned  in  the  Schedule  for  the  certificates 
of  Registers  the  price  of  the  stamped  paper  on  which  they  have  to 
be  executed  is  not  included  and  shall  be  paid  for  by  the  persons 
interested. 

Art.  339.  At  the  foot  of  every  entry,  certificate,  or  note  for  which 
fees  have  been  charged  the  Register  snail  stamp  the  amount  charged, 
quoting  the  number  of  the  Schedule  by  virtue  of  which  it  was  de- 
manded. 

When  one  number  of  the  Schedule  is  applied  to  several  operations 
it  shall  be  sufficient  to  record  the  fees  charged  at  the  foot  of  the 
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principal  entry  or  note,  quoting  the  corresponding  number  of  the 
Schedule,  it  being  unnecessary  to  record  in  the  other  work  the  fees 
embraced  in  said  number. 

Abt.  340.  The  fees  charged  by  Registers  for  certificates  and  records 
ordered  by  Judges  or  Courts  in  consequence  of  actions  in  which  they 
have  jurisdiction  shall  be  classified  for  their  exaction  and  collection 
in  the  same  manner  as  the  other  costs  of  said  action. 

Abt.  341.  When  a  Judge  or  Court  decides  that  the  refusal  of  a 
Register  to  definitely  record  or  enter  a  document  is  unfounded,  the 
person  interested  shall  not  be  obliged  to  pay  the  fees  for  the  cau- 
tionary notice,  or,  in  a  proper  case,  for  the  marginal  note  which  said 
Register  may  have  placed  opposite  the  entry  of  presentation  at  the 
time  the  document  was  returned,  nor  for  the  cancellation  of  said  note. 

Abt.  342.  When  an  entry  is  corrected  on  account  of  some  error 
committed  therein  by  the  Register,  the  latter  shall  not  receive  any 
fee  for  the  new  entry,  but  without  prejudice  to  the  provisions  of  the 
second  paragraph  or  Article  263. 

If  the  Register  who  made  the  mistake  in  the  entry  is  not  the  same 
who  is  to  make  the  correction,  the  latter  shall  have  a  right  to  bring 
an  action  against  the  former  or  his  heirs  for  the  recovery  of  the  fees 
due  for  the  new  record. 

Abt.  343.  For  records,  certificates,  and  other  work,  for  which  fees 
may  be  collected,  incumbent  upon  Registers,  these  officials  shall 
charge  the  fees  indicated  in  the  respective  numbers  of  the  Schedule, 
taking  into  account  the  value  of  the  estates,  or  the  interest  created 
in  them,  which  are  transferred,  or  to  which  the  operations  indicated 
refer. 

Abt.  344.  Registers,  in  writing  the  entries,  notes,  and  certificates, 
shall  act  strictly  in  acordance  with  the  instructions  and  models  which 
the  regulation  for  the  execution  of  this  law  will  contain. 

Abt.  345.  The  delegates  of  the  Presidents  of  Audiencias  for  the 
inspection  of  Registries  shall  carefully  examine  in  their  visits  of 
inspection  to  see  if  the  records  are  made  in  conformity  with  the 
models  indicated  in  the  preceding  Article,  and  they  shall  state  in 
their  report  any  errors  of  this  kind  they  may  observe,  so  that  the 
Register  who  makes  his  entries  more  extensive  than  necessary  or 
omits  therein  some  of  the  details  which  they  should  contain,  accord- 
ing to  their  class,  may  be  disciplined. 

Abt.  346.  No  changes  whatsoever  may  be  made  in  the  Schedule 
accompanying  this  law  except  by  the  enactment  of  another  law. 

Title  XIII. — Redemption  fbom  Existing  Encumbrances. 

Abt.  347.  Persons  who  may  have  any  realty  or  property  rights 
recorded  in  their  favor  may  release  them  with  regard  to  third  per- 
sons: 

1.  From  any  legal  mortgages  or  interests  which  have  not  been 
recorded  to  which  they  are  or  may  be  subject. 

2.  From  charges  which  may  not  have  been  recorded  or  secured  by 
a  recorded  mortgage,  caused  by  a  suit  to  establish  or  rescind  an  in- 
strument, which  can  have  no  effect  with  regard  to  third  persons 
without  being  recorded. 

3.  From  the  interests  which,  if  having  been  recorded  in  the  books 
kept  by  the  old  Recorders  and  Judges  who  received  mortgages,  the 
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Register  in  whose  charge  said  books  are  has  not  been  able  to  deter- 
mine the  property  which  is  affected  thereby,  the  entries  being  de- 
fective. 

4.  From  all  suits  to  establish  or  rescind  an  instrument  which  can 
be  brought,  including  those  of  the  persons  who  may  have  previously 
recorded  their  titles  relative  to  the  same  property  or  interests. 

Art.  348.  If,  on  the  day  this  law  is  put  into  operation,  the  persons 
requesting  the  release  have  the  ownership  of  the  realty  or  property 
rights  recorded  in  the  books  of  the  old  "  Anotadurf a  "  or  "  Recep- 
toria  "  of  mortgages  their  request  can  not  be  complied  with  until  they 
transfer  the  entries  to  the  new  books  of  the  Registry. 

Art.  349.  For  the  effects  of  No.  1  of  Article  347  shall  be  consid- 
ered as  not  recorded  besides  the  interests  which  are  not  entered  in  the 
old  nor  in  the  new  books,  those  which  have  not  been  recorded  in 
favor  of  any  person  nor  been  the  object  of  judicial  proceedings 
during  the  thirty  years  prior  to  the  time  this  law  has  been  put  into 
operation,  and  were  not  entered  in  favor  of  their  present  owners 
before  said  period. 

Art.  350.  Interests  considered  not  recorded,  in  accordance  with 
the  preceding  Article,  may  be  the  basis  of  proceedings  to  clear  the 
title. 

Art.  351.  The  Judge  of  First  Instance  of  the  district  in  which  the 
property  or  real  interests  are  situated  to  which  said  proceedings 
refer  is  the  only  one  who  may  declare  it. 

Art.  352.  If  the  proceedings  to  clear  the  title  of  an  estate  situated 
in  two  or  more  districts  is  demanded,  the  Judge  of  competent  juris- 
diction shall  be  the  one  of  the  district  in  which  is  located  the  prin- 
cipal part  thereof,  such  part  being  considered  the  one  which  contains 
the  residence  of  the  owner,  or  if  there  be  none,  the  workrooms,  and 
if  there  be  no  workrooms  tne  part  having  the  greatest  area. 

Art.  353.  If  the  property  to  which  the  proceedings  to  clear  the  title 
refer  be  a  railway,  canal,  or  other  work  of  a  similar  nature,  or  having 
a  resemblance  thereto,  which  crosses  several  districts,  the  principal 
part  shall  be  considered  such  part,  for  the  effects  of  the  preceding 
Article,  in  which  is  situated  the  place  from  which  the  work  starts. 

Art.  354.  In  the  proceedings  for  redemption  may  also  be  included, 
in  the  manner  prescribed  by  Article  347,  general  mortgages  estab- 
lished in  accordance  with  prior  legislation  which  are  in  force  when 
this  law  is  put  into  operation,  viz : 

1.  In  favor  of  married  women,  on  the  property  of  their  husbands, 
for  the  dowry  and  personal  property  in  addition  to  the  dowry  which 
has  been  delivered  to  them. 

2.  In  favor  also  of  married  women,  on  the  property  of  their  hus- 
bands, for  the  dowry  and  donations  by  reason  of  marriage  settlements 
which  the  latter  may  have  made  to  them. 

3.  In  favor  of  children,  on  the  property  of  their  parents,  for  the 
property  which  may  be  set  apart. 

4.  In  favor  of  children  who  are  still  under  parental  authority,  on 
the  property  of  their  parents,  for  the  property  of  which  the  latter 
are  administering  or  enjoying  the  use. 

The  persons  in  whose  favor  these  general  mortgages  stand  can  not 
demand  the  creation  of  a  special  mortgage. 

Art.  355.  The  mortgages  mentioned  in  the  preceding  Article,  which 
are  in  existence  on  the  day  this  law  is  put  into  operation,  shall  con- 
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tinue  in  force  in  accordance  with  prior  legislation,  for  the  time  the 
obligations  which  they  secure  hold  good,  with  the  following  ex- 
ceptions: 

1.  When,  by  the  consent  of  the  parties  or  of  the  debtor,  they  are 
replaced  by  special  mortgages. 

2.  When  the  married  woman  or  children,  being  of  age,  consent  to 
the  extinguishment,  reduction,  subrogation,  or  extension  of  the  legal 
mortgage. 

3.  When  legal  mortgages  have  no  further  effect  with  regard  to 
third  persons,  by  virtue  of  a  decree  issued  in  the  suit  for  clearing  the 
title,  as  established  in  this  title. 

Art.  356.  Persons  who,  on  the  day  this  law  is  put  into  operation, 
may  have  their  property  encumbered  by  some  implied  mortgage,  as 
mentioned  in  Article  54,  may  at  any  time  demand  of  the  person  hold- 
ing said  mortgage  that  he  accept  in  its  place  a  sufficient  special  and 
definite  mortgage. 

Should  said  person  refuse  to  accept  the  mortgage  offered,  or  should 
he  accept  it  ana  the  persons  interested  dd  not  agree  as  to  the  amount 
of  the  obligation  to  be  secured,  or  as  to  the  insufficiency  of  the  prop- 
erty offered  in  security,  the  Judge  or  Court  shall  decide  the  matter 
in  the  manner  prescribed  by  Article  165. 

Abt.  357.  The  provisions  "contained  in  the  preceding  Articles  do  not 
alter  or  modify  the  preference  allowed  by  law  in  the  property  other 
than  realty  or  property  rights  therein,  to  th6se  persons  in  whose  favor 
legal  mortgages  have  been  created. 

Art.  358.  Registers  of  property  have  charge  of  the  preparation  or 
proceedings  for  clearing  title. 

Art.  359.  A  single  proceeding  for  clearing  title  may  be  instituted 
for  all  the  property  comprised  in  the  jurisdiction  of  the  Registry, 
provided  said  jurisdiction  embraces  one  subdistrict. 

Art.  360.  If  the  jurisdiction  of  a  Registry  comprises  two  or  more 
subdistricts  one  proceeding  shall  be  instituted  for  each  subdistrict  in 
which  is  situated  the  property  which  it  is  desired  to  clear. 

Art.  361.  The  practice  of  proceedings  for  clearing  title  shall  be 
in  accordance  with  the  following  rules: 

1.  The  interested  person  shall  present  to  the  proper  Register  a  peti- 
tion for  each  proceeding  instituted. 

2.  In  the  petition  shall  be  described  the  property  or  property  rights 
the  clearing  of  which  is  requested,  with  a#  statement  of  the  encum- 
brances thereon  and  which  are  to  remain  in  force,  notwithstanding 
the  clearing  of  the  title,  the  legal  mortgages  and  unrecorded  interests, 
as  well  as  all  actions  to  establish  or  rescind  title  which  may  be  brought 
against  the  property,  if  there  be  any  and  they  be  known;  the  names 
of  the  persons  interested  in  said  mortgages,  interests,  and  actions,  and 
their  domiciles,  if  they  be  known;  the  names  of  the  wife  and  children 
of  the  petitioner,  should  he  have  any,  giving  their  age,  status 
(whether  married  or  single),  and  domicile,  and  the  names  of  the  per- 
sons who,  during  the  twenty  years  immediately  preceding,  may  have 
owned,  according  to  the  Registry,  said  property  or  interest;  and  the 
petition  shall  be  made  that  one  hundred  and  eighty  days  be  fixed, 
either  to  request  the  creation  of  a  special  mortgage  to  replace  the  gen- 
eral one  or  to  exercise  the  rights  and  actions  which  the  persons  re- 
ferred to,  or  any  others,  may  have,  with  a  warning  that,  should  they 
not  be  brought  within  said  period  the  said  legal  mortgages,  rights, 
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or  actions  mentioned  shall  be  considered  as  extinguished  with  regard 
to  third  persons  who  may  subsequently  acquire  the  ownership  or 
a  property  right  in  any  of"  the  property  cleared. 

3.  The  Register  shaft  certify  at  the  end  of  this  document  as  to  the 
conformity  of  its  contents  with  the  entries  in  his  books,  should  they 
so  conform,  or  as  to  any  differences  which  may  exist. 

Should  the  differences  be  material,  he  shall  return  the  document  to 
the  interested  party  for  its  correction,  or  so  that  he  may  make  use  of 
his  privilege. 

Should  the  differences  be  immaterial,  or  should  those  it  did  contain 
have  been  corrected,  the  Register  shall  consent  to  the  proceedings 
asked  for  in  the  petition  to  clear  title,  and  shall  make  a  report  to  the 
Judge  of  First  Instance  of  the  proper  subdistrict. 

4.  In  case  the  clearing  of  an  estate  located  within  the  jurisdiction 
of  several  Registries  is  requested,  the  Register  who  institutes  the  pro- 
ceedings shall  notify  those  of  the  other  jurisdictions,  so  that  they  may 
issue  the  certificate  prescribed  in  the  preceding  rule,  each  one  for  the 
part  of  the  estate  which  corresponds  to  his  office,  for  which  purpose 
the  former  shall  transmit  a  complete  copy  of  such  part  of  the  petition 
as  may  be  necessary. 

5.  The  following  shall  be  notified  personally  or  by  means  of  a  no- 
tice in  accordance  with  the  provisions  of  Articles  246,  247,  250,  251, 
252,  and  253  of  the  Law  of  Civil  Procedure  of  the  Philippines ;  262, 
263, 266,  267,  268,  and  269  of  the  same  law  for  Cuba  and  Puerto  Rico : 

First.  The  wife  and  children  of  the  petitioner,  should  he  have  any, 
and,  if  they  be  minors,  their  guardians,  or  in  the  absence  of  such,  the 
representative  of  the  Department  of  Public  Prosecution. 

Second.  The  persons,  if  there  be  any,  or  their  legitimate  representa- 
tives, who  appear  from  the  document  clearing  the  title  or  from  the 
Registry,  interested  in  any  legal  mortgages,  rights,  or  actions  which 
should  be  extinguished  on  clearing  the  title. 

Third.  The  persons,  if  they  exist,  who  during  the  last  twenty  years 
may  have  had,  according  to  the  Registry,  the  ownership  of  the  prop- 
erty or  interests  which  it  is  desired  to  clear. 

6.  In  notifying  each  person  interested  of  the  request  of  the  peti- 
tioner a  notice  shall  be  delivered  to  each,  signed  by  the  Register, 
stating: 

First.  The  name,  surname,  domicile,  status  (whether  married  or 
single),  and  profession  of  the  petitioner; 

Second.  The  property  described  in  the  petition  for  clearing  the 
title; 

Third.  A  designation  of  the  part  of  the  property  which  he  desires 
to  clear ^hould  it  not  be  the  entire  property ; 

Fourth.  The  kind  of  legal  mortgage,  interest,  or  action  in  which 
the  person  notified  may  be  interested,  and 

Fifth.  The  period  of  one  hundred  and  eighty  days  allowed  in 
which  to  bring  an  action  and  the  Court  before  which  the  suit  must  be 
instituted. 

7.  The  notices  shall  be  made  by  said  Register  in  accordance  with 
the  above-mentioned  Articles  of  the  Law  of  Civil  Procedure,  if  the 
persons  notified  reside  in  the  same  town  where  the  Register  is 
located. 

Should  they  reside  outside  of  said  town,  but  within  the  jurisdiction 
of  the  Registry,  the  Register  shall  send  a  communication  to  the  proper 
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Municipal  Judge,  so  that  he  may  order  the  Secretary  to  make  said 
notification.  Should  they  reside  outside  of  the  jurisdiction  referred 
to,  the  Register  shall  communicate  the  fact  to  the  Judge  of  First 
Instance  01  the  subdistrict,  so  that  the  latter  may  issue  the  necessary 
letters  requisitorial. 

8.  When  the  estate  which  it  is  desired  to  clear  is  mortgaged  in 
favor  of  the  Public  Treasury,  the  notification  shall  be  sent  to  the 
Governor  of  the  proper  Province,  or  to  the  high  official  having  juris- 
diction of  the  matter  which  served  as  a  basis -for  the  mortgage. 

9.  Notifications  to  other  persons  who  may  be  interested  shall  be 
made  by  means  of  a  proclamation,  posted  in  the  usual  places  in  the 
town  where  the  Registry  is  established  and  where  the  property  to 
which  the  clearing  of  title  refers  is  located,  said  edicts  being  also 
published  in  the  official  papers  of  the  respective  colony. 

The  proclamations  prescribed  in  the  preceding  paragraphs  shall 
state: 

m  First.  The  name,  surname,  residence,  status  (whether  married  or 
single),  and  the  profession  of  the  petitioner. 

Second.  A  statement  of  the  estates  which  the  latter  desires  to  clear, 
indicating  their  location,  name,  number,  area,  and  boundaries,  the 
deed  referring  to  their  last  acquisition,  and  the  name  of  their  former 
owner. 

Third.  The  encumbrances  on  said  property  and  the  ones  which  are 
to  remain  in  force  notwithstanding  the  clearing  of  title. 

Fourth.  Legal  mortgages,  interests?  or  actions  to  which  they  are  or 
could  be  subject,  according  to  the  petition  of  the  claimant,  and  which 
are  to  be  extinguished  by  the  clearing,  should  no  objections  be  made. 

Fifth.  The  period  of  one  hundred  and  eighty  days  in  which  to  file 
the  claims  in  the  Court  of  First  Instance  to  which  the  Registry  cor- 
responds, with  the  proper  notice. 

10.  The  period  01  one  hundred  and  eighty  days  shall  be  computed 
from  the  date  of  the  official  papers  in  which  the  proclamation  is  pub- 
lished, provided  all  the  notifications  prescribed  in  rules  7  and  8  have 
been  made  prior  thereto.  Should  they  not  have  been  made,  the  one 
hundred  and  eighty  days  shall  be  computed  from  the  last  notification 
made,  for  all  interested  persons  who  wish  to  file  some  objection. 

11.  During  the  period  of  one  hundred  and  eighty  days  the  proceed- 
ing for  clearing  the  title  shall  be  on  view  in  the  office  of  the  Register 
instituting  it,  so  that  all  persons  interested  may  examine  it. 

12.  After  the  period  of  said  one  hundred  and  eighty  days,  the  pro- 
ceedings and  all  the  papers  showing  the  notices  and  the  posting  of  the 

{>roclamations,  together  with  a  copy  of  the  official  papers  in  which  the 
atter  were  published,  shall  be  transmitted  by  the  Register  to  the 
proper  Judge  of  First  Instance  of  the  subdistrict. 

Art.  362.  Any  objections  which  may  have  been  presented  to  said 
Court  of  First  instance  of  the  subdistrict,  in  consequence  of  the  peti- 
tion for  clearing  the  title,  shall  not  be  heard  until  the  Register  trans- 
mits the  proceedings,  in  accordance  with  the  provisions  of  the  preced- 
ing rule. 

Aht.  363.  Before  hearing  the  objections  mentioned  in  the  preceding 
Article,  matters  regarding  declarations  of  poverty  may  be  heard,  and 
such  as  refer  to  the  issue  of  copiesor  certificates  of  public  documents, 
which  are  to  serve  as  a  basis  for  said  objections,  and  any  others  which, 
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in  the  judgment  of  the  Judge  of  First  Instance  of  the  subdistrict,  are 
considered  urgent 

Art.  364.  Snould  a  person  request  the  creation  of  a  special  mort- 
gage, a  copy  of  the  request  shall  be  given  the  petitioner,  proceeding  in 
the  manner  prescribed  by  Article  165. 

Art.  365.  If  more  than  one  person  should  request  such  mortgages, 
all  the  objections  shall  be  heard  in  one  trial  and,  until  a  final  decision 
is  rendered  thereon,  no  property  shall  be  declared  cleared. 

Art.  366.  If  any  rights  and  actions  have  been  brought  which  affect 
all  of  the  property  which  it  is  desired  to  clear,  they  shall  be  heard 
together  at  one  trial. 

Art.  367.  The  provisions  of  the  foregoing  Article  shall  only  be 
made  use  of  when  the  hearing  at  one  trial  is  compatible  with  the 
nature  and  object  of  the  claims. 

Art.  368.  In  case  the  actions  brought  only  affect  certain  estates, 
they  shall  be  heard  separately. 

Art.  369.  The  procedure  in  the  trials  instituted  in  consequence  of 
the  objections  referred  to  in  the  two  preceding  Articles,  shall  be  such 
as  are  respectively  prescribed  by  the  law  of  Civil  Procedure. 

Art.  3y  0.  If  no  claim  has  l>een  filed  against  the  property  to  be 
cleared,  or  the  persons  who  have  a  right  to  demand  the  creation  of  a 
special  mortgage  forego  it,  with  regard  to  said  property,  or  the 
actions  brought  against  all  of  the  property  in  question  have  been 
ended,  or  if  a  part  thereof  is  not  affected  by  the  objections  filed,  the 
Judge  of  First  Instance  of  the  subdistrict  shall  transmit  the  pro- 
ceedings for  clearing;  the  title  to  the  Department  of  Public  Prosecu- 
tion to  ascertain  whether  said  proceedings  have  been  instituted  in 
accordance  with  the  formalities  prescribed  by  this  law,  and  to  de- 
termine the  property  or  interests  which  are  to  be  cleared. 

Art.  371.  Should  the  Department  of  Public  Prosecution  find  any 
inaccuracies,  they  shall  be  ordered  corrected,  as  well  as  those  which 
the  Court  should  deem  necessary  to  "correct,  and,  after  being  con- 
firmed, the  judgment  clearing  the  title  shall  be  entered. 

Art.  372.  The  judgment  clearing  the  title  shall  state : 

1.  The  name,  surname,  number,  area,  boundaries,  and  ownership  of 
each  of  the  estates  cleared. 

2.  Whether  it  has  been  issued  after  the  trial  of  other  suits  or  not, 
mentioning  such  suits. 

3.  The  fact  of  having  created  any  special  mortgage  or  mortgages 
for  the  security  of  interests  which  were  previously  guaranteed  by 
legal  mortgages  or  unrecorded  incumbrances,  or  that  said  mortgages 
were  not  created  on  account  of  the  renouncement  of  the  interested 
parties,  or  because  they  have  not  been  claimed,  or  because  none 
existed. 

4.  The  incumbrances  remaining  on  the  property,  notwithstanding 
the  clearing. 

5.  The  fact  that  said  estates  are  entirely  free  from  all  unrecorded 
incumbrances  or  legal  mortgages,  with  regard  to  third  persons  who 
may  later  acquire  the  ownership  or  a  property  right  in  the  same 
property. 

Tne  judgment  shall  be  made  public  in  the  manner  prescribed  in  the 
first  paragraph  of  rule  No.  9  of  Article  361. 

Art.  373.  In  the  ten  days  following  the  publication  of  the  procla- 
mation in  the  official  papers  of  the  proper  colony,  an  appeal  may  be 
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taken  from  the  judgment  clearing  the  title  to  the  Audiencia  of  the 
jurisdiction,  by  persons  who  may  have  been  injured  thereby,  and  who 
prove  that  by  force  majeure,  or  for  other  reasons,  it  was  impossible 
for  them  to  file  their  claim  within  the  one  hundred  and  eighty  days 
mentioned  in  rule  10,  of  said  Article  361. 

The  proper  remedy  by  cassation  may  be  had  from  the  decision  of 
the  Audiencia. 

Should  no  appeal  be  taken  within  ten  days,  or  if  the  appeal  taken  is 
finally  disposed  of,  confirming  the  judgment  clearing  the  title,  no 
appeal  may  be  taken  from  the  latter  to  the  prejudice  of  third  persons. 

Abt.  374.  The  Judge  of  First  Instance  of  the  subdistrict  shall  order 
that  a  certified  copy  of  the  judgment  be  issued  and  delivered  to  the 
person  interested,  so  that  he  can  present  it  to  the  proper  Registry, 
and  that  the  papers  in  the  case  be  filed. 

If  an  estate  has  been  cleared  which  is  situated  in  the  jurisdiction 
of  several  Registries,  a  certified  copy  shall  be  delivered  for  each  of 
them,  confined  to  the  property  situated  therein. 

Abt.  375.  The  Register  to  whom  the  certified  copy  of  the  judgment 
is  presented  shall  make  a  note  thereof  in  the  special  Registries  for 
estates  or  interests  cleared,  stating  briefly  the  contents  of  said  judg- 
ment, so  far  as  it  refers  to  each  estate.  After  this  has  been  done,  the 
certified  copy  shall  be  filed  in  the  Registry. 

Abt.  376.  In  judgments  clearing  the  title  the  intervention  of  attor- 
neys or  solicitors  shall  not  be  necessary. 

The  stamped  paper  employed  shall  be  such  as  is  designated  by  law. 

Registers  may  demand,  for  the  certificate  prescribed  in  rule  3  of 
Article  361,  the  fees  fixed  in  the  Schedule  accompanying  this  law ;  for 
the  notifications  which  they  make  and,  for  the  posting  of  proclama- 
tions, fees  which  Clerks  of  Courts  of  First  Instance  receive  for  the 
same  work,  according  to  the  schedule  in  force  for  judicial  matters, 
and  for  the  entries  ofjudgments  in  the  special  Registries  of  property, 
50  cents  for  each  entry. 

In  the  Courts  of  First  Instance  the  fees  charged  shall  be  in  accord- 
ance with  the  schedule  mentioned. 

Akt.  377.  Persons  who  may  have  the  ownership  only  of  realty  or 
property  rights  recorded,  may  clear  them,  in  accordance  with  the 
provisions  of  the  preceding  Articles,  with  the  following  modifications: 

1.  In  the  petition  requesting  the  clearing  of  the  title,  in  the  notices 
which  are  to  be  delivered  to  the  persons  to  be  notified,  and  in  the 
edicts  shall  be  stated  the  date  of  the  entries  or  the  dates  of  the  entries 
of  ownership. 

2.  The  period  of  one  hundred  and  eighty  days  mentioned  in  Article 
361  shall  be  extended  to  one  year. 

3.  Notice  of  the  petition  for  clearing  the  title  must  necessarily  be 
given  to  the  Mayor  of  the  town  located  in  the  district  where  the 
property,  which  it  is  desired  to  clear,  is  located. 

Abt.  378.  Persons,  who  neither  have  the  ownership  nor  the  pos- 
session of  the  realty  or  the  property  rights  recorded,  and  wish  to 
record  said  ownership,  in  accordance  with  the  formalities  mentioned 
in  Articles  395  et  seq.,  may  request  their  clearing  in  the  same  pro- 
ceedings, which  must  be  instituted  before  the  Court  of  First  Instance 
of  the  subdistrict  in  which  the  property  is  located,  provided  the 
instrument,  the  notices  which  have  to  be  issued  to  those  interested, 
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and  the  edicts,  contain  all  the  details  prescribed  in  said  Articles,  and 
in  Article  361. 

The  Judge  of  First  Instance  of  the  subdistrict  shall  also  proceed 
in  accordance  with  the  provisions  of  said  Articles  and  Article  362 
et  sea.  up  to  373,  inclusive,  with  such  changes  as  may  be  indispensable 
for  the  different  cases. 

Abt.  379.  The  records  of  ownership  which  are  made  by  virtue  of 
the  judgments  entered,  in  accordance  with  the  proceedings  referred 
to  in  the  foregoing  Article,  shall  contain  a  statement  to  the  effect 
that  the  property  is  cleared,  with  a  brief  statement  of  that  part  of 
the  judgment  which  relates  thereto. 

Abt.  380.  Persons  who  have  recorded  neither  the  ownership  nor 
the  possession  of  the  realty  or  property  rights,  and  desire  to  record 
only  the  possession,  can  not  request  the  judgment  clearing  the  title 
to  said  property,  or  interests,  until  they  have  obtained  such  record, 
proceeding  in  this  case  in  accordance  with  the  provisions  of  Article 
377. 

Abt.  381.  Property  acquired  through  inheritance  or  legacy,  can 
not  be  cleared  until  five  years  have  elapsed  from  the  date  of  their 
record  in  the  Registry. 

Art.  382.  Exceptions  to  the  rule  contained  in  the  preceding  Article 
are  the  property  acquired  by  legal  heirs. 

Abt.  383.  Persons  who  on  the  day  this  law  is  put  into  operation 
have  several  estates  of  their  ownership  encumbered  bv  an  annuity 
(censo),  or  voluntary  mortgage,  the  principal  of  which  has  not  yet 
been  distributed  among  them,  shall  have  a  right  to  demand  that  it  be 
divided  among  those  sufficient  to  secure  said  principal  three  times 
over,  in  accordance  with  the  provisions  of  Article  119. 

If  one  of  the  estates  should  be  sufficient  to  secure  said  sum,  it  can 
also  be  demanded  that  the  lien  be  reduced  to  the  same. 

If  two  or  more  of  the  estates  in  question  must  remain  encumbered, 
each  one  must  be  sufficient  to  secure  three  times  over  that  part  of  the 
principal  which  it  guarantees. 

Art.  384.  The  creditor  or  owner  of  the  annuity  (censualista),  may 
also  demand  the  division  and  reduction  of  the  encumbrance  in  the 
case  mentioned  in  the  preceding  Article,  should  the  debtor  or  the 
person  paying  the  annuity  (censatario)  not  do  so. 

Art.  385.  If  the  estates  charged  with  annuities  (acensuados),  or 
mortgaged  in  the  manner  described  in  Article  383,  should  not  be 
sufficient  to  secure  three  times  over  the  principal  of  the  annuity 
(censo)  or  the  debt,  the  division  of  said  principal  can  be  demanded 
only  among  said  estates,  in  proportion  to  their  respective  value,  but 
not  the  clearing  of  any  of  them. 

Art.  386.  The  division  and  reduction  of  the  annuities  (censos)  and 
mortgages,  mentioned  in  the  preceding  Articles,  shall  be  made  by 
mutual  agreement  between  all  persons  who  may  be  interested  in  the 
continuance  of  either. 

Should  the  parties  interested  not  come  to  an  agreement,  or  if  any 
one  of  them  is  an  unidentified  person,  said  division  and  reduction 
shall  be  decreed  by  the  Court  in  a  declaratory  suit  and  with  the 
intervention  of  the  Department  of  Public  Prosecution,  should  there 
be  any  unidentified  or  unknown  interested  persons. 


Digitized  by  VjOOQIC 


MORTGAGE  LAW.  1243 

Art.  387.  If  the  division  or  reduction  of  the  annuity  (censo)  or 
mortgage  is  agreed  to  by  all  the  persons  interested,  it  must  appear  by 
means  of  a  public  instrument. 

Should  a  suit  have  been  instituted  and  a  judgment  rendered,  the 
Court  shall  issue  the  proper  mandate. 

The  annuities  (censos)  which  have  not  been  imposed  on  specified 
estates,  but  which  have  been  secured  by  a  general  mortgage  of  all 
the  property  of  the  persons  who  created  them,  shall  be  understood  as 
embraced  in  this  Article,  as  well  as  in  those  following  Article  383 ; 
therefore,  the  owner  of  the  annuity  (censualista)  may  demand  that  a 
lien  for  the  annuity  be  created  on  property  indicated,  which  is  the 
possession  of  the  person  paying  the  annuity,  should  the  latter  not  do 
so  voluntarily. 

Art.  388.  Through  the  presentation  of  the  document,  or  in  a  proper 
case,  of  the  judicial  mandate,  the  new  mortgage  or  lien  shall  be 
recorded  in  the  Registry  according  to  the  manner  in  which  it  has  been 
created,  and  the  previous  ones  which  are  to  be  replaced  thereby  shall 
be  canceled,  should  they  have  been  recorded. 

Title  XIV. — Unrecorded  Documents  and  Records  of  Possession. 

Art.  389.  From  the  time  this  law  goes  into  operation,  no  document 
or  instrument  which  has  not  been  recorded  in  the  Registry  shall  be 
admitted  in  the  ordinary  or  special  Courts  or  Tribunals,  in  the 
Councils  or  offices  of  the  Government,  by  which  interests  subject  to 
record  are  created,  conveyed,  acknowledged,  modified,  or  extinguished, 
according  to  the  same  law,  if  the  object  of  the  presentation  be  to  en- 
force, to  the  prejudice  of  third  persons,  the  interests  which  should 
have  been  recorded. 

Notwithstanding  the  provisions  of  the  preceding  Article,  the  docu- 
ment which  has  not  been  recorded,  but  which  should  have  been,  may 
be  admitted  to  the  prejudice  of  third  persons,  if  the  object  of  the  pre- 
sentation be  only  to  corroborate  another  subsequent  instrument  which 
had  been  recorded. 

This  document  may  also  be  admitted,  if  it  is  presented  to  demand  a 
declaration  of  nullity  and  consequent  cancellation  of  some  entry 
which  prevents  the  record  of  said  document. 

Art.  390.  To  facilitate  the  compliance  of  the  preceding  Article,  to 
owners  who  lack  a  recorded  title  of  ownership,  no  matter  at  what 
period  the  acquisition  took  place,  they  shall  be  permitted  to  record 
their  interest  by  previously  proving  their  possession,  before  the  Judge 
of  First  Instance  of  the  place  where  the  estates  are  located,  with  the 
consent  of  the  Department  of  Public  Prosecution  and  citation  of  the 
adjacent  property  owners,  should  they  desire  to  record  the  absolute 
ownership  of  some  estate,  and  with  the  citation  of  the  owner  or 
other  participants  in  the  ownership,  should  they  desire  to  record 
some  property  right. 

If  the  estates  are  located  in  a  town  or  township  where  no  Judge  of 
First  Instance  of  the  subdistrict  resides,  said  proceedings  may  be 
held  before  the  proper  Municipal  Judge,  with  the  consent  oi  the 
representative  of  the  Public  Prosecutor. 

The  intervention  of  the  Department  of  Public  Prosecution  shall  be 
limited  to  seeing  that  the  formalities  of  law  are  observed  in  the  pro- 
ceedings. 
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Art.  391.  In  the  preparation  of  the  papers  to  which  the  preceding 
Article  refers,  the  following  rules  shall  be  observed : 

First.  The  document  in  which  the  admission  of  the  proceedings  is 
requested  shall  contain: 

1.  The  nature,  location,  area,  boundaries,  name,  and  incumbrances 
on  the  estate,  the  possession  of  which  it  is  desired  to  prove. 

2.  The  legal  nature,  value,  conditions,  and  incumbrances  on  the 

f)roperty  right,  the  possession  of  which  is  in  question,  and  the  nature, 
ocation,  boundaries,  and  name,  should  it  have  any,  of  the  estate  on 
which  such  right  exists. 

3.  The  name  and  surnames  of  the  person  from  whom  the  realty  or 
interest  was  acquired. 

4.  The  length  of  time  the  possession  has  been  had.  The  circum- 
stance of  demanding  a  written  title  or  the  difficulty  of  finding  its, 
should  it  exist. 

Second.  The  proceedings  shall  be  held  in  the  presence  of  two  or 
more  witnesses,  landowners  of  the  town  or  municipal  district  in 
which  the  estates  are  located. 

Third.  The  witnesses  shall  prove  that  they  have  the  qualifications 
mentioned  in  the  preceding  rule,  presenting  the  document  necessary 
for  this  purpose. 

They  shall  limit  their  testimony  to  the  statement  that  the  person 
who  instituted  the  proceedings  possesses  the  estates  in  his  own  name, 
and  to  the  time  of  said  possession,  and  they  shall  be  responsible  for 
any  damage  they  may  cause  by  the  inaccuracy  of  their  depositions. 

Fourth.  The  person  who  desires  to  have  his  possession  recorded, 
shall  present  a  certificate  of  the  Mayor  or  official  intrusted  with  the 
collection  of  land  taxes  in  the  town  of  the  municipal  district  in  which 
the  estates  are  located.  This  certificate  shall  clearly  set  forth,  in 
accordance  with  the  assessment  roll,  sworn  statements  or  documents 
presented  by  the  taxpayers,  or  other  data  from  municipal  offices, 
that  the  person  interested  pays  the  taxes  as  the  owner  of  the  prop- 
erty, stating  the  amount  paid  on  each  estate,  if  it  appears,  and  should 
this  not  be  possible,  it  shall  be  stated  that  all  of  them  were  taken  into 
account  at  the  time  of  the  last  assessment. 

When  no  quarterly  payment  of  taxes  has  been  made  because  the 
acquisition  has  been  recent,  the  person  from  whom  the  realty  was 
acquired  shall  be  notified  of  the  proceedings,  or  his  heirs,  so  that  they 
may  declare  whether  they  have  any  objections  to  make  against  its 
record. 

If  the  person  requesting  it  is  an  heir  of  the  previous  possessor,  he 
shall  present  the  last  receipt  for  the  taxes  which  may  have  been  paid, 
or  any  other  document  showing  that  the  payment  was  made. 

Fifth.  If  the  owners  of  the  contiguous  estates,  or  the  part  owner 
of  the  property  or  interests  in  an  estate,  who  must  be  cited,  are 
absent,  and  their  whereabouts  are  known,  the  Court  shall  cite  them 
by  means  of  a  communication,  if  thev  reside  in  the  colonies,  or  he 
shall  address  himself  through  the  Colonial  Department,  if  the  per- 
sons are  to  be  found  in  the  Peninsula,  or  in  any  of  the  other  colonies. 
If  their  residence  be  in  some  foreign  country,  the  communication 
shall  be  addressed  through  the  same  official  channels  to  the  consul  of 
the  country  in  which  they  are  residing,  requesting  them  to  appear 
in  person  or  by  proxy  within  the  period  deemed  convenient,  accord- 
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ing  to  the  distance,  and  which  can  not  be  less  than  ninety  days,  com- 
puted from  the  date  of  the  notice. 

If  their  whereabouts  are  unknown,  they  shall  be  cited  by  means  of 
official  edict  published  in  the  official  papers  of  the  proper  Colony,  and 
within  the  period  of  ninety  days;  and,  if  at  the  end  01  this  period  the 
persons  cited  should  not  appear,  the  Court  shall  approve  the  pro- 
ceedings and  order  that  the  record  of  the  interest  be  made  without 
prejudice  to  the  interests  of  said  contiguous  owners  or  part  owners, 
and  stating  that  the  latter  have  not  been  heard  in  the  proceedings. 

The  record  shall  in  such  case  also  contain  said  statement.0 

Sixth.  Any  person,  who  believes  that  he  has  a  right  to  the  estates 
or  a  part  thereof,  the  record  of  which  is  requested  through  an  infor- 
mation as  to  possession,  may  institute  a  declaratory  suit  to  enforce  it 
before  the  Court  of  competent  jurisdiction. 

The  interposition  of  this  claim  and  its  entry  in  the  Registry  shall 
suspend  the  course  of  the  proceedings  with  regard  to  the  information, 
or  the  entry  thereof,  should  they  already  have  been  concluded  and 
approved. 

Art.  392.  Should  the  notice  drawn  in  accordance  with  the  form 
prescribed  in  the  preceding  Article,  be  sufficient,  and  there  be  no 
opposition  by  a  person  having  a  right  thereto,  or  such  a  position  as 
was  made,  having  been  abandoned,  the  Court  shall  approve  the  pro- 
ceedings, and  order  that  the  record  requested  be  made  in  the  Registry 
without  prejudice  to  a  third  person  having  a  better  claim. 

The  possessor  who  may  have  acquired  the  decree  mentioned  in  the 
preceding  paragraph,  shall  present  to  the  Registry,  in  requesting  the 
proper  record,  the  original  papers  in  the  case  which  have  been  turned 
over  to  him  for  this  purpose,  being  permitted  to  transmit  therewith  a 
copy  of  the  same  on  common  paper,  should  he  desire  to  keep  them, 
which,  after  being  compared  by  the  Register  and  the  certificate  or 
comparison  attached  thereto,  shall  be  returned  to  him,  the  original  in 
all  cases  being  filed. 

Art.  393.  Registers,  before  recording  any  estate  or  interest  by  vir- 
tue of  the  notices  prescribed  in  the  three  foregoing  Articles,  shall 
carefully  examine  tne  Registry  to  ascertain  whether  it  contains  any 
entry  relating  to  the  said  realty,  which  may  be  totally  or  partially 
canceled  in  consequence  of  said  record. 

Should  he  find  any  record  of  acquisition  of  ownership  or  possession 
not  canceled,  and  wnich  is  in  contravention  to  the  fact  of  possession 
justified  by  the  judicial  information,  he  shall  suspend  the  record, 
enter  a  cautionary  notice,  if  requested  to  do  so  by  the  person  inter- 
estedj  and  shall  transmit  a  copy  thereof  to  the  Court  which  approved 
said  information. 

The  Judge,  thereupon  and  on  the  citation  and  consent  of  the  per- 
sons who,  according  to  said  record,  may  have  some  interest  in  the 
realty,  shall  confirm  or  revoke  the  decree  of  approval,  in  either  case 
communicating  the  decision  rendered  to  the  Register  so  that  he  may 
either  make  the  record  or  cancel  the  cautionary  notice. 

If  the  persons  who  should  be  cited  are  absent,  the  formalities  pre- 
scribed'by  rule  No.  5  of  Article  391  shall  first  be  complied  with. 

Should  the  Register  find  uncanceled  any  record  of  an  annuity 
(censo),  mortgage,  or  any  property  right  in  the  estate  which  should 

•  See  Official  Gazette,  P.  R.,  No.  82,  Apr.  7,  180ft. 
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be  recorded,  he  shall  make  the  entry  of  possession  requested  by  virtue 
of  judicial  information,  but  he  must  state  therein  the  existence  of 
such  record. 

Entries  of  possession  shall  be  converted  into  records  of  ownership 
when  they  have  the  following  requisites: 

1.  That  twenty  years  have  elapsed  since  the  date  of  entry. 

2.  That  the  conversion  of  the  entry  of  possession  be  announced  by 
means  of  a  proclamation  in  the  proper  Official  Bulletin,  so  that  per- 
sons interested,  who  consider  themselves  prejudiced  thereby,  may 
object  by  bringing  the  proper  action  within  the  period  or  thirty 
days;  and 

3.  That  after  the  periods  mentioned  in  the  preceding  paragraphs 
having  elapsed,  no  entry  or  note  exists  in  the  Eegistry  indicating  that 
the  prescription  has  been  interrupted.0 

For  this  purpose,  if  the  interruption  be  a  natural  one,  it  shall  be 
proven  in  a  summary  procedure  before  the  Judge  of  the  Municipality 
where  the  property  is  located,  the  cause  thereof,  and  how  the  posses- 
sion ceased  on  that  account  for  more  than  one  year;  and  the  certified 
copy  having  been  issued,  the  proper  note  shall  be  made  at  the  margin 
of  the  entry  of  possession.  If  the  possession  has  been  civilly  inter- 
rupted, it  shall  be  so  stated  in  the  Registry,  either  by  means  of  a  mar- 
ginal note  made  by  virtue  of  a  communication  from  the  Court,  in 
which  the  citation  of  the  person  possessing  the  property  shall  be 
copied,  or  by  reason  of  the  presentation  ofa  certified  copy  of  the 
agreement,  either  by  means  of  a  cautionary  notice  of  the  claim,  the 
effects  of  which  shall  retroact  to  the  date  of  the  presentation  to  the 
Registry  of  the  copy  of  said  agreement,  or  by  the  record  of  the  in- 
strument which  contains  the  express  or  implied  acknowledgment  of 
the  right  of  the  owner  by  the  person  in  possession.  Thirty  days  after 
the  twenty  years  have  elapsed  the  Registers  shall,  at  the  instance  of 
the  persons  interested,  make  the  proper  record  ot  conversion,  if  the 
requisites  mentioned  in  the  preceding  paragraph  have  been  complied 
with. ' 

Art.  394.  Records  of  possession  shall  contain  all  the  details  men- 
tioned in  Article  391,  and  also  the  names  of  the  witnesses  who  may 
have  testified,  the  result  of  their  depositions,  the  result  of  other  inves- 
tigations made  in  the  proceedings,  the  opinion  of  the  Department  of 
Public  Prosecution,  and  the  special  circumstances  of  the  record,  ac- 
cording to  its  character,  so  far  as  they  appear  from  the  papers  in 
the  case. 

If  the  twenty  years  calculated  from  the  date  of  the  entry  have  not 
elapsed,  or  the  requisites  mentioned  in  Article  393  of  this  law  have 
not  been  complied  with,  the  entries  of  possession  shall  have  the  legal 
effect  embraced  in  the  provisions  contained  in  the  following  para- 
graphs.0 

The  period  of  possession  which  appears  to  have  elapsed  at  the  time 
said  entries  are  made  shall  be  computed  for  the  prescription  which 
does  not  require  a  just  title,  unless  a  person  prejudiced  thereby  denies 
it,  in  which  case  said  period  of  possession  must  be  proved  in  accord- 
ance with  the  common  law.  • 

•  See  Official  Gazette,  P.  B.,  No.  82,  Apr.  7,  1899. 
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Entries  of  possession  shall  prejudice  or  favor  third  persons  from 
the  date  of  their  record,  but  only  with  regard  to  the  effects  which  the 
laws  attribute  to  mere  possession. 

The  entry  of  possession  shall  not  prejudice  the  person  who  has  a 
better  right  to  the  ownership  of  the  realty,  although  his  title  has  not 
been  recorded,  unless  the  prescription  has  confirmed  and  secured  the 
claim  recorded.  Between  the  parties  the  possession  shall  be  effectual 
from  the  date  prescribed  by  the  common  law. 

The  provisions  contained  in  the  preceding  Articles,  regarding  the 
entries  of  possession,  can  not  be  applied  to  mortgage  rights,  which  can 
not  be  recorded  unless  an  instrument  in  writing  is  presented. 

Art.  395.  Any  person  in  possession,  who  should  not  have  a  written 
title  of  ownership,  without  regard  to  the  period  the  acquisition  took 
place,  may  record  said  ownership  by  complying  with  the  following 
formalities: 

1.  He  shall  present  to  the  Judge  of  First  Instance  of  the  subdistrict 
in  which  the  estates  are  located,  or  to  the  one  in  whose  district  the 
principal  part  thereof  is  located,  if  it  is  an  estate  situated  in  various 
subdistricts,  explaining  the  manner  in  which  he  acquired  them,  and 
the  legal  proofs  which  he  can  offer  of  said  acquisition,  and  requesting 
that,  with  the  citation  of  the  person  from  whom  said  propertv  was 
acquired  or  his  legal  representative,  and  of  the  Department  of  Public 
Prosecution,  the  proofs  mentioned  be  admitted  and  his  right  declared. 

2.  The  Judge  shall  give  a  copy  of  this  document  to  the  Depart- 
ment of  Public  Prosecution,  shall  cite  the  person  from  whom  the 

Eroperty  was  acquired  or  his  legal  representative,  should  he  be 
nown,  and  the  persons  who  have  any  property  right  in  said  prop- 
erty ;  he  shall  admit  all  the  pertinent  proofs  which  may  be  offered  by 
the  claimant,  by  the  interested  persons  cited,  or  by  the  Department  of 
Public  Prosecution,  within  the  period  of  one  hundred  and  eighty 
days,  and  he  shall  issue  a  call  for  the  unknown  persons  whom  the 
desired  record  might  prejudice,  by  means  of  proclamations  posted  in 
public  places,  and  which  shall  be  published  three  times  in  the  official 
papers  of  the  proper  colony,  so  that  they  may  appear,  if  they  desire 
to  substantiate  their  claim. 

If  the  persons  to  be  cited  should  be  absent,  the  procedure  estab- 
lished for  citations  in  rule  number  5  of  Article  391  shall  be  pursued. 

3.  After  said  period  has  elapsed,  the  Judge  shall  take  cognizance  of 
the  claims  and  proofs  submitted,  in  writing,  to  the  Department  of 
Public  Prosecution,  or  to  others  taking  part  in  the  suit,  and  in  view 
of  their  allegations,  and  deciding  on  said  proofs  with  an  impartial 
judgment,  he  shall  declare  whether  the  ownership  of  the  property  in 
question  is  proven  or  not. 

4.  The  Department  of  Public  Prosecution,  or  any  of  the  persons 
interested,  may  appeal  from  this  decision,  and,  should  they  do  so,  the 
appeal  shall  be  conducted  in  the  manner  prescribed  for  proceedings  in 
the  nature  of  a  demurrer  by  the  Law  of  Civil  Procedure. 

5.  If  said  decision  is  agreed  to  or  confirmed,  it  shall  be  sufficient 
title  for  the  record  of  the  ownership. 

6.  When  the  value  of  the  realty  does  not  exceed  1,000  pesos,  the  pro- 
ceedings which,  according  to  rule  3,  must  be  submitted  in  writing  to 
the  Department  of  Public  Prosecution  and  to  the  persons  interested, 

75270— H.  Doc.  1484,  60-2,  pt  2 40 
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shall  be  oral;  and  the  appeal,  should  one  be  taken,  shall  be  in  accord- 
ance with  the  procedure  established  for  these  appeals  in  actions  for 
small  amounts. 

Abt.  396.  The  person  in  possession  of  a  property  right  to  some 
estate,  the  owner  of  which  should  not  have  recorded  said  ownership 
when  this  law  is  put  into  operation,  may  request  the  record  of  his 
interest  in  the  manner  prescribed  by  the  regulations,  as  well  as  a  cau- 
tionary notice  of  the  interest  of  the  owner,  in  accordance  with  number 
9  of  Article  42,  until  the  owner  of  the  realty,  on  being  cited,  comes 
forward-  to  contradict  the  entry  or  to  record  his  property  within  the 
period  of  thirty  days. 

The  owner  of  the  encumbered  estate  can  not  impugn  this  entry 
unless  he  requests  at  the  same  time  a  record  of  ownership,  presenting 
the  proper  deed  or  proof  of  having  commenced  proceedings  disputing 
title  and  demanding  the  judicial  declaration  of  said  ownership. 

Should  the  owner  of  the  realty  be  absent,  the  formalities  provided 
for  citations  in  rule  number  5  of  Article  391  shall  first  be  complied 
with,  and  the  time  shall  be  computed  from  the  date  of  the  notice. 

Title  XV. — Effects  of  Entries  Contained  in  the  Old  Books  anp 
of  the  Restoration  of  Those  Rendered  Useless  by  Fire  ob 
Other  Accidents. 

Art.  397.  The  entries  contained  in  the  Registries  existing  in  the 
offices  of  "  Contadurias,"  "Anotadurias,"  or  "  Receptorfas  n  of  mort- 
gages shall  have  their  proper  effect,  in  accordance  with  the  law  in 
force  before  the  mortgage  law  was  put  into  operation  in  the  respec- 
tive colonies,  if  said  entries  have  been  or  ace  transferred  to  the  new 
books  of  the  Registry. 

Records  of  annuities  (censos),  mortgages,  liens  or  any  other  prop* 
ertv  right  contained  in  said  books  existing  in  the  offices  of  the  Con- 
tadurias, Anotadurias,  or  Receptorias  of  mortgages  must  be  trans- 
ferred to  the  books  of  the  new  Registry  within  the  period  of  one  year 
from  the  time  of  the  promulgation  of  this  law.  This  transfer  must 
be  made  at  the  request  of  an  interested  party. 

If  the  transfer  is  solicited  through  a  request  addressed  to  the  Regis- 
ter within  said  period,  the  effects  of  the  transfer  shall  retroact  to  the 
date  of  the  entry  in  the  old  books,  this  fact  being  stated  in  the  new 
ones.  If  the  request  is  filed  at  a  subsequent  date  it  can  not  prejudice 
third  persons. 

If  the  encumbered  estates  should  not  be  recorded  either  in  the  old 
or  in  the  new  Registry,  the  record  of  ownership  or  possession  must 
first  be  made  in  the  manner  prescribed  by  the  present  laws  in  force, 
at  the  instance  of  the  person  who  has  the  property  right  in  question 
recorded  in  his  name. 

If  the  person  who  requests  the  transfer  is  not  the  same  one  in  whose 
favor  the  lien  is  recorded,  he  may  have  it  recorded  in  his  name,  either 
by  presenting  the  deeds  of  ownership  proving  his  right,  or  by  proving 
that  he  is  actually  in  possession  thereof,  by  any  of  the  means  indicated 
in  Title  XIV  of  this  law;  but  the  person,  or  his  legal  representatives, 
who,  according  to  the  Registry,  appears  to  have  an  interest  in  the  lien, 
must  always  be  cited,  either  personally  or  through  a  proclamation. 

If,  in  transferring  the  records  referred  to  in  the  present  Article, 
gome  of  their  details  are  taken  from  additional  notes  presented  by  the 
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interested  parties,  the  part  of  the  new  records  referring  to  said 
details,  shall  not  prejudice  third  persons. 

In  ease  the  details  presented  refer  to  the  boundaries  of  an  agri- 
cultural estate,  that  part  of  the  record  relating  thereto  shall  prejudice 
the  owners  of  the  contiguous' land  who  may  have  signed  it. 

Owners  of  annuities  (oensos),  incumbrances,  and  other  interests 
who  request  the  transfer  of  the  records  contained  in  the  old  Registries 
within  the  time  fixed  by  this  Article,  shall  be  exempted  from  the  pay- 
ment of  the  fees,  fines,  and  charges  for  delay  in  the  proceedings 
which  took  plaoe  before  said  period  had  elapsed,  and  for  the  entry 
made  in  their  favor,  and  they  shall  pay  the  Registers  only  half  the 
usual  fees,  it  being  understood  that  in  the  new  Registry  not  more  than 
one  entry  shall  be  made  for  each  incumbrance  of  property  right, 
which  shall  include  the  old  one,  the  conveyances  which  took  place 
thereafter,  and  the  interest  of  the  person  in  possession. 

Records  contained  in  the  books  of  the  Registry,  prior  to  said  date, 
shall  have  all  the  effects  of  entries  subsequent  thereto  with  regard  to 
the  interests  they  set  forth,  although  the  former  may  lack  some  of  the 
details  which,  under  penalty  of  nullity,  are  required  by  Articles  9  and 
Id  of  this  law,  and  although  they  are  not  transferred  to  the  new  books. 

Art.  398.  If,  on  account  of  some  accidental  or  intentional  destruc- 
tion, the  books  of  the  Registry  of  property  are  totally  or  partially 
destroyed,  the  judicial  authority  usually  delegated  to  inspect  the  Reg- 
istries, shall  without  loss  of  time  make  an  extraordinary  inspection 
with  the  assistance  of  the  Register  or  his  substitute,  and,  in  the 
absence  of  both,  with  the  Department  of  Public  Prosecution,  and  the 
report  thereof  shall  contain  as  clearly  as  possible  the  condition  of  the 
Registry,  stating  the  books  or  parts  thereof  which  have  been  destroyed 
ana  the  measures  provisionally  adopted  to  attend  to  the  public 
service. 

When  the  inspection  has  been  made,  the  said  official  shall,  as  soon 
as  possible,  transmit  to  the  Colonial  Minister  a  copy  of  said  report 
through  the  President  of  the  Audiencia. 

Ast.  399.  Instruments  which  can  not  be  definitely  recorded  on 
aooount  of  the  loss  or  destruction  of  the  books  of  the  Registry,  shall 
be  entered  as  a  cautionary  notice,  in  accordance  with  number  8  of 
Article  42. 

The  entry  made  for  this  reason  shall  cease  to  be  effectual  after  the 
termination  of  the  period  mentioned  in  the  following  Article,  if  the 
instruments  proving  the  acquisition  of  the  estate  or  right  have  not 
been  entered  before  this  law  is  put  into  operation. 

Art.  400.  The  records,  entries,  marginal  notes,  and  other  memo- 
randa contained  in  the  books  of  the  old  offices  of  the  Contadurias, 
Anotadurfas,  or  Receptorfas  of  mortgages,  or  in  those  of  the  Registry 
of  property,  which  have  been  totally  or  partially  destroyed  by  fire, 
flood,  or  other  casualty  due  to  force  majeure,  accidental  or  intentional, 
may  be  restored,  by  again  presenting  the  documents  to  which  said 
entries  referred,  within  the  period  of  one  year,  and  in  accordance  with 
the  rules  prescribed  by  this  law.  The  Colonial  Department  shall,  by 
a  special  order,  fix  the  date  from  which  said  period  is  to  be  computed 
for  each  Registry. 

AaT.  401.  In  all  cases  the  instruments  shall  have  to  be  presented 
which  contain  the  memorandum  showing  that  cognizance  has  been 
taken  of  them,  or  that  they  have  been  entered  or  recorded  in  the 
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proper  book,  provided  that  the  acquisition  of  the  estate  or  right  is 
proved,  before  the  date  this  law  is  put  into  operation.  When  the 
record  is  copied,  the  Register  shall  write  and  sign  on  the  instrument 
another  memorandum  stating  this  fact. 

Art.  402.  The  other  documents  intended  to  correct  the  inaccuracies 
of  the  recorded  instruments  shall  also  be  presented. 

Art.  403.  The  person  in  possession  of  any  annuity  (censo),  mort- 
gage, servitude,  or  any  other  property  right  in  an  estate,  the  owner  of 
which  has  not  recorded  nor  re-recordea  his  ownership,  may  request 
that  his  interest  be  again  recorded,  provided  that  the  acquisition  of 
the  ownership  or  possession  of  the  estate  can  be  proven  by  the  instru- 
ment or  other  authentic  documents  presented. 

The  record  of  this  ownership  shall  be  made  in  accordance  with  the 
general  rules,  and  without  prejudice  to  the  right  of  the  owner  to  make 
additions  thereto,  or  to  correct  it  on  the  presentation  of  new  docu- 
ments. 

Art.  404.  The  owner  who  does  not  have  in  his  possession  the  instru- 
ments previously  recorded,  and  who  proves  the  destruction  or  loss  of 
the  originals  or  of  the  drafts  thereof,  may  replace  this  loss  at  any  time 
and  again  record  the  ownership  or  possession,  in  accordance  with  any 
of  the  measures  prescribed  by  Articles  390,  391,  and  395. 

Art.  405.  Registers  can  not  refuse  to  again  record  instruments 
which  have  already  been  recorded. 

Should  they  perceive  any  error  which  can  not  be  corrected,  they 
shall  confine  themselves  to  showing  it,  so  as  to  avoid  all  responsibility. 
Should  it  be  capable  of  correction,  they  shall  proceed  in  accordance 
with  Articles  19,  66,  and  402. 

Art.  406.  Registers  who  have  in  the  books  of  the  old  offices  of  Con- 
tadurfas,  Anotadurias,  or  Receptorfas,  records  corresponding  to  those 
contained  in  the  books  destroyed,  shall  forward  a  detailed  statement 
thereof  to  the  office  where  the  accident  happened,  within  the  period  of 
one  year  mentioned. 

Without  prejudice  thereto,  said  officials  shall  issue  true  copies  of 
the  entries  or  records,  which  the  interested  parties  may  request  for  the 
purposes  of  this  law.    For  these  certificates  they  shall  receive  no  fees. 

Art.  407.  When  several  instruments  are  presented  which  have 
already  been  recorded,  showing  the  subsequent  conveyances  of  the 
ownership  of  the  estate,  or  of  any  of  the  property  rights  therein,  they 
shall  all  be  embraced  in  one  entry. 

Estates  shall  be  given  the  correlative  number  which  belongs  to  them, 
according  to  the  order  established  by  the  Register  after  the  destruc- 
tion. In  the  new  entries  or  records,  there  shall  be  stated  the  number 
which  the  estate  has  previously  had. 

Art.  408.  The  records  and  other  entries  which  are  replaced  in 
accordance  with  this  law,  from  the  time  of  the  destruction  of  the  books 
until  the  determination  of  the  period  mentioned  in  Article  400,  shall 
have  their  proper  effects,  with  regard  to  the  interests  they  set  forth, 
according  to  tne  present  laws,  from  the  date  the  new  entries  were 
made. 

For  all  legal  purposes,  the  date  of  the  memorandum  at  the  foot  of 
the  instrument  stating  that  it  has  been  entered  or  recorded,  shall  be 
considered  the  date  of  the  new  entry.  If  the  instruments  have  been 
lost  and  the  date  of  said  note  or  of  the  records  referred  to  therein  can 
not  be  proven  by  any  other  documents,  the  provisions  of  this  Article 
shall  have  no  effect 
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Art.  409.  The  new  entries  treated  of  in  the  foregoing  Article  shall 
only  pay  a  fifth  of  the  usual  fees  mentioned  in  the  Schedule. 

Abt.  410.  After  the  period  fixed  in  this  law  has  elapsed,  instru- 
ments which  have  once  been  reoorded  or  entered  can  be  again,  recorded, 
but  said  records  or  entries  shall  not  prejudice  nor  favor  third  persons, 
except  from*  their  date,  and  the  usual  fees  mentioned  in  the  Schedule 
shall  be  charged  therefor.  Notwithstanding,  the  other  provisions  of 
this  law  are  applicable  to  said  instruments. 

Abt.  411.  Articles  17,  20,  23,  and  84,  and  all  others  referring  to  the 
effects  of  not  recording  or  entering  any  interest,  shall  be  suspended, 
with  regard  to  estates  and  interests,  the  entries  of  which  have  disap- 
peared, from  the  date  of  the  destruction  or  loss  of  the  books  of  the 
Registry  until  the  expiration  of  the  period  allowed. 

The  period  mentioned  in  this  law  and  in  the  regulations  for  its 
application  for  the  conversion  of  cautionary  notices  into  definite 
records,  shall  also  be  suspended.  The  Register  shall  call  attention  to 
this  fact  and  to  the  present  Article  in  any  certificates  he  may  issue 
regarding  said  estates  or  rights.  At  the  termination  of  said  period, 
Registers  must  have  the  new  indices  made,  or  the  ones  existing  in  the 
respective  portion  of  the  destroyed  book 'must  be  corrected. 

Abt.  412.  All  the  acts,  proceedings,  and  documents  which  the  per- 
sons interested  may  require,  to  make  use  of  the  privileges  allowed  in 
the  present  title,  shall  be  made  on  stamped  paper. 

FINAL    PROVISION. 

Abt.  413.  All  previous  provisions  regarding  mortgages  are  hereby 
repealed.  Any  provisions  which  conflict  with  those  oi  this  law  are 
also  hereby  repealed.  None  of  the  articles  composing  this  law  can  be 
repealed,  except  by  virtue  of  another  special  law,  and  the  appropria- 
tion law  can  never  be  considered  a  special  law  for  this  purpose. 

The  periods  mentioned  in  this  law  shall  be  computed  from  the  time 
it  is  put  into  operation. 

ADDITIONAL  ARTICLES. 

1.  The  Articles  referring  to  the  Royal  FeesL  which  do  not  exist  at 
present  in  the  Philippines,  as  well  as  those  referring  to  taxes  not  yet 
extended  to  said  Archipelago,  shall  not  be  applied  to  them  until 


opportunity  offers. 

By  "  Municipal  District "  (ter 
in  the  Philippines,  the  one  formed  by  the  towns  where  there  is  a 


ermino  municipal)  shall  be  understood 


Captain  or  Petty  Governor  (Gobernadorcillo) ;  by  "  Municipal 
Judge,"  the  Justice  of  the  Peace  or  Captain  or  Petty^  Governor 
(Gobernadorcillo),  in  cases  where  they  exercise  the  functions  of  the 
latter;  by  "Municipal  Public  Prosecutor,"  where  none  exists,  the 
Agricultural  Supervisor  (Teniente  de  Sementeras). 

2.  In  Cuba  and  Puerto  Rico,  where  there  is  no  Municipal  Public 
Prosecutor^  this  official  shall  be  replaced  by  the  Syndic  of  the  respec- 
tive Municipal  Council. 

3.  The  two  foregoing  provisions  shall  also  be  considered  extended 
to  all  provisions  of  a  general  character,  which  may  hereafter  be 
enacted  for  the  Colonies,  and  in  which  only  the  technical  phrases  used 
in  this  law  shall  be  employed. 
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4.  The  subsidy  which  had  been  allowed  Registers  of  Property  in 
the  Philippines  by  Article  313  of  the  Mortgage  Law,  which  was 
applied  to  the  Philippines  by  Royal  Decree  or  May  10,  1889t  and 
which  is  abrogated  by  the  present  one,  shall  continue  to  be  enjoyed 
by  said  officials,  in  the  same  manner  and  during  the  time  they  are  in 
charge  of  the  actual  Registries;  all  those  who  are  not  embraced  in 
the  above-mentioned  case  the  day  this  law  is  put  into  operation,  shall 
also  enjoy  the  subsidy,  but  subject  to  any  changje  or  suppression  which 
the  Government  may  decree  with  respect  to  said  right,  in  accordance 
with  public  policy  and  interests. 

5.  The  fees  which  notaries  may  charge  for  any  purpose  whatsoever, 
in  certifying  to  alienations,  liens,  or  partitions,  shall  be  the  following: 

For  the  alienation  or  encumbrance  of  any  estate,  the  value  of  whien 
does  not  exceed  25  pesos,  25  cents;  from  25  to  75  pesos,  40  cents;  from 
75  to  150  pesos,  50  cents;  from  150  to  250  pesos,  62  cents. 

For  the  procedure  of  records  relating  to  the  partition  of  inherit- 
ances, when  the  amount  involved  does  not  exceed  1,000  pesos,  5  pesos; 
from  1,000  to  1,500,  7.50  pesos;  from  1,500  to  2,500, 10  pesos. 

The  stamped  paper  to  be  employed  in  the  records  of  proceedings 
relating  to  partitions,  as  well  as  in  the  copies  thereof,  shall  be  that 
bearing  the  seal  of  the  last  class. 

&  The  fees  for  recording  sales  or  liens,  referred  to  in  Article  3 
of  this  law,  in  its  second  and  following  paragraphs,  to  be  charged  by 
Roisters,  shall  be  the  following: 

For  recording  any  estate  or  lien,  the  value  of  which  does  not  exceed 
25  pesos,  25  cents;  from  25  to  75  pesos,  40  cents;  from  75  to  150  pesos, 
50  cents;  from  150  to  250  pesos,  62  cents. 

The  fees  to  be  charged  by  Registers  for  recording  petitions,  re- 
ferred to  in  the  same  paragraphs  of  the  Article  mentioned,  shall  be 
the  same  as  those  for  short  records  specified  in  Article  7  of  the 
Schedule  annexed  to  this  law. 

For  recording  notices  referred  to  in  Article  390,  they  shall  charge 
fees  in  accordance  with  the  rates  established  in  the  first  paragraph  of 
this  Article. 

7.  Alienations  referred  to  in  the  second  and  following  paragraphs 
of  Article  3,  shall  pay  as  tax  for  transfer  of  ownership : 

For  estates  the  value  of  which  does  not  exceed  75  pesos,  50  cents 
per  100. 

From  75  to  250  pesos,  1  per  100. 

Liens  created  in  accordance  with  the  same  Article,  shall  pay  far 
estates  the  value  of  which  does  not  exceed  75  pesos,  12  cents  per  100. 

From  75  to  250  pesos,  25  cents  per  100. 

The  tax  for  transferring  ownership  of  partitions  or  inheritances, 
which  do  not  exceed  2,500  pesos,  is  reduced  to  50  per  cent  of  the  fees 
fixed  by  this  law. 

8.  In  order  that  the  statistical  service  referred  to  in  Article  310  of 
this  law,  and  of  the  others  of  the  Civil  Registry  and  Notarial  Instru- 
ments placed  in  charge  of  the  Registry  and  Notarial  Division,  may  be 
made  annually  without  difficulty,  and  for  the  purpose  of  defraying 
the  expenses  of  printing  and  other  necessary  expenditures,  the  annual 
sum  of  1,500  pesos  shall  be  allowed  in  the  estimates  made  for  the 
Colonies.  Said  expenses  shall  be  authorized  by  the  Chief  of  the 
Registry  and  Notarial  Division,  who  shall  open  a  special  item  for 
them,  of  which  he  shall  give  an  account,  with  the  vouchers,  to  the 
Colonial  Secretary. 
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9.  The  Presidents  of  the  Territorial  Audieucww  of  the  Colonies,  in 
accordance  with  the  data  which  they  may  demand  from  the  Judges, 
Delegates,  and  Registers  of  Property,  and  of  the  administrative  mort- 
gage matters  they  hare  taken  part  in,  shall  forward  to  the  Colonial 
department  at  the  end  of  each  year,  a  report  stating-  the  deficiencies 
ana  doubts  they  have  encountered  in  the  application  of  this  law. 
They  shall  state  therein,  in  detail,  all  questions  and  points  of  law  dis- 
cussed and  the  articles  or  omissions  of  the  law  which  gave  rise  to  the 
questions.  The  Colonial  Secretary  shall  forward  these  reports  with 
the  report  made  thereon  by  the  registry  and  Notarial  Division,  as 
well  as  the  statistics  of  the  Registries  of  property,  to  the  Committee 
on  Codes  for  the  Colonies.  In  view  of  this  data,  of  the  progress  made 
in  other  countries,  which  may  be  utilized  in  our  own,  and  of  the  ad- 
ministrative and  judicial  opinions  in  mortgage  matters,  the  Com- 
mittee on  Codes  shall  formulate  and  transmit  to  the  Government 
every  ten  years,  the  reforms  which  (in  its  opinion)  should  be  intro- 
duced. 

SCHEDULE  OF  THE  FEES  TO  BE  OHABGED  BY  REGISTERS  OF  PROPERTY. 
EXAMINATION   OF  DEEDS,  ENTRIES   OF  PRESENTATION,  AND  CORRESPONDING  ENTBlEa 

Number  1. 

Feaos. 
For  the  examination,  entry  of  presentation,  marginal  note  and  note  at  the 
foot  of  any  Instrument  referring  to  five  estates  or  less,  the  record, 
entry,  or  marginal  note  of  which  is  requested,  with  the  exception  of 
cancellations;  by  instrument  being  understood  the  document  or  docu- 
ments necessary  for  an  entry  of  presentation 0. 75 

Number  2. 

If  it  refers  to  more  than  five  estates  the  following  scale  shall  be  observed : 

Prom  6  to  10 1.00 

From  11  to  20 1. 50 

From  21  to  30 2.  00 

From  31  to  50 2.50 

Should  it  exceed  this  number,  for  the  first  50  the  charges  shall  be  as 
specified,  and  for  the  balance,  5  centavos  for  each  one  valued  at  300 
pesos  or  more  and  2  centavos  for  each  one  of  a  lesser  value. 

Number  3. 

When  the  instrument  to  be  examined  by  the  Register  exceeds  50  folios, 
he  shall  charge  for  each  extra  folio .  02 

Number  4. 

If  the  value  of  the  estates  or  rights  to  which  the  Instrument  refers  does 
not  reach  300  pesos,  he  shall  charge  without  regard  to  the  number  of 
folios  it  may  contain,  or  the  number  of  estates  or  rights  to  which  it 
refers .25 

CANCELLATIONS. 

Number  5. 

For  all  work,  without  regard  to  its  form,  which  should  be  made  at  the  Instance 
of  an  Interested  party,  for  the  cancellation  or  clearing  of  mortgages,  annuities 
(censoe),  or  property  rights,  including  the  entry  of  presentation  and  marginal 
notes,  the  following  fees  shall  be  charged  for  each  estate: 

If  the  estate  or  right  is  valued  at  less  than  300  pesos $2. 00 

From  300  to  1,000 2.50 

From  1,000  upward 3.75 

Should  the  cancellation  be  refused  or  suspended,  the  preceding  numbers  of  the 
Schedule  shall  be  applied. 
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SPECIAL  NOTES,  RECORDS,  AND  ENTRIES. 

Number  6. 

When,  In  consequence  of  the  presentation  no  record  or  entry  should  be  made 
but  marginal  notes  in  the  old  or  new  Registry  can  be  made,  the  charge  for  each 
one  shall  be  60  centavos. 

For  each  one  of  the  notes  embraced  in  Article  16  of  the  law,  the  same  amount 
shall  be  charged. 

Number  7. 

For  each  record  or  entry  and  corresponding  marginal  notes,  not  embraced  In 
the  preceding  numbers,  the  fixed  amounts  established  by  the  following  rate 
shall  be  charged: 


Records  or 

Records  or 

entries 

entries 

InfolL 

in  abstract. 

Poot. 

Pesos. 

3.00 

2.70 

8.50 

8.15 

4.00 

8.60 

4.60 

4.06 

6.00 

4.60 

6.60 

4.06 

6.00 

6.40 

6.60 

6.85 

7.60 

6.76 

a  75 

7.86 

10.00 

9.00 

11.25 

10.10 

12.50 

11.25 

14.00 

12.60 

15.50 

18.06 

17.00 

16.30 

18.50 

16.66 

20.00 

18.60 

25.00 

22.50 

For  each  estate  or  right  which  does  not  reach  a  value  of  800  pesos, 

300  to  600  pesos,  exclusive 

600  to  800 

800  to  1,000 

1,000  to  1,500 

1,600  to  2,000 

2,000  to  2,500 

2,500  to  3,000 

8,000  to  4,000 

4,000  to  5,000 

5,000  to  8,000 

8,000  to  10,000 

10,000  to  12,000 

12,000  to  14,000 

14,000  to  16,000 

16,000  to  18,000 

18,000  to  20,000 

20.000  to  25,000  pesos,  Inclusive 

Above  25,000 


For  the  conversion  into  a  record  of  an  entry  made  on  account  of  an  error 
which  may  be  corrected,  and  for  the  suspension  of  entries  of  cautionary  notices, 
half  the  fees  mentioned  in  the  preceding  rates  shall  be  charged. 

COPIES  OF  ENTRIES,  CERTIFICATES,  AND  SEARCH  FOR  DATA. 

Number  8. 

For  copy  of  entries  In  the  Registry,  for  each  estate,  without  regard  to  its 
value,  50  oentavoa 

Number  9. 

For  the  first  page  of  literal  certificates  $1  shall  be  charged,  irrespective  of  the 
value  of  the  estates  or  rights  referred  to. 

Number  10. 

For  the  subsequent  pages  of  certificates  half  the  fees  mentioned  in  the  pre- 
ceding number  shall  be  charged. 

Number  1U 

For  each  entry  regarding  which  a  certificate  in  abstract  is  issued: 
If  it  refers  to  an  estate  of  right,  the  value  of  which  is  less  than  300  pesos,  75 
cents. 
If  the  value  thereof  is  300  pesos  or  more,  1  peso. 
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Number  12. 

When  the  certificates  are  to  contain  a  reference  stating  that  no  entry  at  all 
or  no  entry  of  a  specified  class  exists,  regarding  the  estates  or  property  rights, 
the  fees  shall  be: 

For  the  reference  to  each  estate  or  right  valued  at  less  than  900  pesos,  86 
centavos. 

Of  800  pesos  or  over,  60  centavos. 

Number  IS. 

For  the  search  In  the  old  or  new  Registry,  In  order  to  make  the  statement, 
when  the  folio  and  book  containing  the  record  of  the  estate  Is  not  specified,  or 
to  Issue  the  certificates  referred  to  In  the  preceding  numbers,  for  each  estate 
and  for  each  year  to  be  searched,  the  fees  designated  In  the  following  rate  shall 
be  charged,  and  In  no  case  shall  they  exceed  the  amount  fixed  therein : 


Highest  tee 
which  can  be 
charged  far 
each  estate, 
without  re-  , 
gardtothe 
number  of 


For  each  year, 

11  the  search 

covers  only  a 
period  of  80 
yean  or  less; 

For  each  year 
exceeding  30 
yean,  when 

and  if  it 

the  search 

coven  more 

covers  31 

than  said 

yean  or  more. 

period,  for  the 
first  30  yean. 

Pe$ot. 

Poos. 

0.06 

0.01 

.06 

.02 

.07 

.03 

.06 

.04 

.00 

.05 

.10 

.06 

.12 

.06 

.18 

.09 

.14 

.10 

.16 

.12 

.17 

.13 

.19 

.16 

.20 

.16 

.22 

.18 

.27 

.28 

searched. 


For  each  estate  or  right  the  value  of  which  is  less  than  600  pesos. 

600  to  1,000.  exclusive 

1,000  to  2,000 , 

2,000  to  8,000 

3,000  to  4,000. 
4,000  to  5,000. 
5,000  toft,  — 
8,000  to  II 

10,000 to:  . 

12,000  to  14,000. 
14,000  to  16,000. 
16,000  to  18,000. 
18,000  to  20,000. 
20,000  to  25,000,  inclusive. 
25,000  and  upward 


Pssot. 

8.00 

4.00 

5.00 

6.00 

7.50 

8.76 

10.00 

J1.25 

12.50 

14.00 

15.50 

17.00 

18.60 

20.00 

25.00 


Number  H. 

For  the  search,  with  regard  to  persona,  for  each  person  and  year,  irrespective 
of  the  number  of  estates  or  rights  found,  In  the  old  as  well  as  in  the  new  Regis- 
try, the  charge  shall  be  10  cents. 

GENERAL  RULES. 

1.  For  the  purpose  of  grading  the  fees,  the  value  of  an  estate  en- 
cumbered by  a  mortgage,  is  the  price  for  which  it  was  transferred, 
besides  the  value  represented  by  the  mortgages  if  they  are  in  force. 

2.  The  value  of  annuities  (censos)  and  other  liens  of  a  perpetual, 
temporary,  or  redeemable  character  shall  not  be  added  to  the  price 
of  tne  transfer. 

3.  When  the  transfer  is  made  with  a  #  money  consideration,  the 
value  of  the  estate  shall  be  understood  diminished  to  the  extent  of  the 
amount  of  any  liens  there  may  be  thereon. 

4.  With  regard  to  the  rights  of  use,  and  use  and  occupancy,  their 
value  shall  be  considered  as  the  fourth  part  of  the  estate,  and  with 
regard  to  the  mere  ownership,  three-quarters  thereof. 

5.  For  the  charges  of  fees  for  leases,  the  amount  to  be  paid  during 
the  entire  period  of  the  duration  of  the  contract  shall  be  taken  as  a 
basis.  Should  the  period  of  duration  of  the  contract  not  be  deter- 
mined, the  basis  shall  be  the  amount  for  twelve  years. 

6.  The  fees  to  be  charged  for  the  registration  or  entry  and  mar- 
ginal notes  of  servitude  snail  be  5  per  cent  of  the  value  of  the  domi- 
nant estate. 
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7.  With  the  object  of  enabling  the  Register  to  grade  his  fees  in 
accordance  with  the  provisions  of  this  Schedule,  he  must  take  into 
account  the  contents  of  the  instrument  itself,  not  taking  into  con- 
sideration the  value  of  encumbrances  which  are  canceled  in  the 
Registry,  should  they  be  mentioned  in  the  instrument.  If  the  value 
of  each  estate  or  interest  does  not  appear  in  the  instrument,  the  per- 
son presenting  it  shall  be  required  to  state  said  value  in  a  note  on 
common  paper,  which  shall  be  filed  in  the  office.  Should  he  not  make 
this  statement,  the  Register  shall  have  a  right  to  charge  the  highest 
fee  of  the  proper  scale  or  such  fee  as  he  may  deem  advisable. 

8.  When,  f  or  the  purpose  of  ascertaining  the  value  of  some  estate 
or  property  right  which  is  transferred,  it  should  be  necessary  to 
compute  some  hen  thereon,  affecting  at  the  same  time  other  property, 
the  responsibility  of  each  one  of  them  not  being  determined,  a  memo- 
randum on  common  paper  shall  be  made  in  which  all  the  estates 
subject  to  the  lien  shall  be  detailed,  and  the  value  of  each  one,  so 
that  the  Register  may  make  the  proper  calculation,  computing  the 
lien,  with  regard  to  the  estate  or  interest  which  it  is  desired  to  enter, 
and  the  amount  which,  according  to  the  value  of  the  latter,  it  bears 
pro  rata  with  the  other  encumbered  estates.  Should  this  statement 
not  be  presented,  the  Register  need  not  take  into  consideration  the 
encumbrance  in  question. 

9.  Registers  or  property  must  not  charge  any  sum  by  way  of  fees 
without  giving  the  person  paying  them  a  detailed  receipt,  who  must 
sign  his  agreement  therewith  in  the  proper  stub,  which  is  to  be  kept 
in  the  office.  Should  he  not  be  able  to  sign,  a  witness  shall  do  so 
at  his  request 

PROVISIONAL  ARTICLES. 

1.  The  period  fixed  in  Articles  361,  403,  and  corresponding  ones  of 
the  mortgage  law,  applied  to  Cuba  by  royal  decree  of  May  6,  1879, 
which  is  repealed  by  the  present  law,  extended  indefinitely  by  royal 
decree  of  May  6, 1882,  is  hereby  declared  as  definitely  closed  after  one 
year  from  the  enactment  of  this  law,  the  persons  interested  to  whom 
these  provisions  refer,  being  able  to  enjoy  the  advantages  allowed 
them  therein  within  this  period. 

2.  Registries  in  the  Colonies,  being  reduced  by  this  law  to  three 
classes,  those  of  the  fourth  class,  whicn  are  in  existence  in  Cuba,  shall 
hereafter  be  considered  as  of  the  third  class,  which  shall  be  the  status 
of  their  present  employees  from  this  date. 

3.  The  Registry  and  Notarial  Division,  established  by  Article  265 
of  this  law,  takes  the  places  of  the  Office  of  Civil  Registers  and 
Property  and  of  Notaries  which  had  been  in  existence,  the  present 
employees  of  which  shall  preserve  all  their  rights  in  the  Division, 
being  subject  to  the  other  provisions  referring  to  them  which  this 
law  contains. 

4.  Notwithstanding  the  provisions  contained  in  Article  1  of  this 
law,  regarding  the  creation,  suppression,  or  alteration  of  the  juris- 
diction of  Registries,  matters  which  are  pending  shall  be  continued 
until  their  decision  in  accordance  with  the  mortgage  law  previously 
in  force  in  the  respective  Islands. 

Madrid,  July  14, 1893. 

The  Minister  for  the  Colonies: 

Antonio  Maura  t  Montaneh. 
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Madame  :  The  Mortgage  Law  sanctioned  by  Your  Majesty  for  the 
Colonies,  amending  the  real  estate  system,  made  a  change  in  the  Regu- 
lations unavoidable. 

In  the  law  the  greatest  respect  for  the  original  text  was  observed, 
conforming  thereto,  as  far  as  practicable,  in  the  arrangement  and 
nomenclature  of  its  titles  and  the  numeration  of  its  articles.  But  it  is 
not  possible  at  the  present  time,  nor  would  it  be  advisable,  to  observe 
the  same  rule,  with  the  exception  of  the  reconcilement  of  the  three 
regulations  which  were  applied  to  the  Colonies  into  one,  in  the  same 
manner  in  which  the  three  laws  have  already  been  united.  The 
subordination  of  the  new  to  the  old  text  is  impossible,  because  the 
regulations  being  liable  to  change,  as  they  are  perfected  daily  by  the 
teachings  of  experience,  some  parts  being  amended,  while  new  cases 
are  embraced  in  others,  the  text  for  the  Antilles  was  somewhat  distinct 
from  that  for  the  Peninsula,  that  for  the  Philippines  differing  still 
more  therefrom,  and  separate  new  provisions  are  now  in  existence 
which  must  be  embraced  in  the  new  text.  To  all  this  must  be  added 
the  fact  that,  in  the  endeavor  to  improve  the  method,  the  system  pur- 
sued by  the  law  was  departed  from  in  the  regulations,  as  if  a  different 
legal  subject  were  in  question,  adopting  another  arrangement  of  the 
subject-matter  by  which  its  management  and  the  attempt  at  agree- 
ment is  made  rather  difficult.  Perhaps  the  arrangement  which  was 
preferred  is  more  perfect  than  that  of  the  law,  but  the  difference  has 
caused  confusion,  which  has  been  increased  by  the  large  number  of 
provisions  and  decisions  not  yet  incorporated  in  the  text. 

To  re-establish  the  coordination  of  the  regulations  and  the  law,  and 
to  unify  the  arrangement  of  the  subjects,  is  one  of  the  advantages  of 
the  annexed  plan. 

Of  the  regulations  enacted  for  the  execution  of  the  mortgage  law, 
those  for  the  Philippines,  dated  August  16,  1889,  are  the  latest.  All 
the  provisions  which  have  been  enacted  were  condensed  up  to  this 
date,  and  have  been  made  use  of  in  the  foundation  of  the  one  now  pro- 
posed. The  consideration  of  the  method  indicated  has  suggested  this 
choice,  and  all  the  provisions  of  a  general  character  proposed  up4o 
the  present  time  have  been  added  thereto?  harmonized  to  the  Civil 
Code  and  to  the  amendments  introduced  in  the  mortgage  law,  and 
finally  it  is  perfected,  with  the  rules  for  procedure  and  for  the  appli- 
cation of  the  new  precepts  contained  in  said  law. 

Some  explanation  of  these  rules  at  the  present  time  appears  particu- 
larly necessary,  as  the  convenience  and  scope  of  the  other  innovations 
were  explained  at  the  time  the  reform  of  the  law,  which  was  favorably 
considered  by  the  Cortes,  was  proposed. 

The  procedure  permitting  sellers  of  agricultural  implements  to 
make  use  of  the  advantages  allowed  them  by  Article  112  of  the  law  is 
regulated  by  a  detailed  statement  of  the  requisites  necessary  for  the 
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execution  of  instruments  and  the  proper  records,  so  as  to  prevent  any 
difficulties. 

With  regard  to  the  record  of  small  estates,  the  provisions  contained 
in  Article  3  of  the  law  are  elucidated,  perhaps  unnecessarily,  so  that  it 
can  be  well  understood  that  contracts  involving  real  estate,  the  value 
of  which  does  not  exceed  300  pesos,  enjoy  the  same  advantages  as 
those  regarding  property  rights  of  any  kind  whatsoever,  ana  that 
inheritances  of  less  than  2,500  pesos  in  value,  when  no  partitions 
thereof  take  place,  are  governed  oy  the  same  provisions  as  those  re- 
quiring a  formal  act  ot  partition. 

Article  128  of  the  law  declares  that  the  regulations  will  fix  the  com- 
plementary details  of  the  new  procedure  established  for  the  collection 
of  mortgage  debts  by  Article  127  et  seq.  This  amendment  being  one 
of  the  principal  ones,  and  the  manner  of  its  application  having  been 
reserved  to  the  regulations,  it  has  been  decided  that  in  the  instrument 
establishing  the  loan,  the  estimated  value  of  the  estate  shall  be  stated, 
the  right  to  new  appraisements  in  the  future  being  renounced,  and 
that  the  day  on  which  the  obligation  falls  due  be  fixed  in  a  definite 
manner;  that  all  payments,  which  must  be  shown  by  notarial  instru- 
ments, be  recorded  in  the  Registry  by  means  of  marginal  notes,  and 
that  the  petition  to  make  the  credit  effective  be  expressed  in  terms 
commensurate  with  its  great  importance,  including  a  copy  of  the  in- 
strument establishing  the  loan  and  of  the  certificate  of  the  Register, 
which  shows  the  actual  status  of  the  debt  the  collection  of  which  is 
demanded. 

After  the  formal  demand  for  payment  has  been  decreed,  which  shall 
be  done  once  only,  subsequent  creditors  shall  be  notified  of  the  de- 
mand, so  that  they  may  be  present  when  the  public  sale  takes  place, 
should  they  so  desire. 

The  failure  to  attach  mortgaged  property  does  not  extend  to 
other  property  against  which  said  creditor  brings  his  action.  In  such 
case  it  shall  be  necessary  to  follow  the  proper  requirements  of  the  Law 
of  Procedure,  only  shortening  and  simplifying  them  to  secure  the 
effectiveness  of  the  mortgage. 

Thirty  days  after  the  formal  demand  for  payment  has  been  made,  a 
notice  of  the  auction  shall  be  published  in  the  "  Gaoeta  "  of  the  proper 
Island,  and  after  said  auction  has  taken  place,  if  the  debtor  does  not 
demand  that  the  estate  be  awarded  him  for  the  amount  agreed  upon, 
he  may  request  other  auction  sales  with  prudent  reductions  of  the  min- 
imum acceptable,  reserving  the  total  sum  of  all  other  obligations  con- 
tracted prior  to  the  mortgage  security  of  his  debt  Such  provisions  of 
the  law  of  Civil  Procedure  shall  be  followed  which  are  best  suited  to 
this  most  summary  procedure  to  secure  all  rights.  Article  413  of  the 
law  repeals  other  articles  conflicting  therewith,  even  when  they  do  not 
refer  to  questions  of  mortgages,  and  the  regulations  must  subordinate 
themselves  to  the  letter  and  spirit  of  the  latest  provisions. 

The  entire  section  regulating  the  executory  procedure  for  the  col- 
lection of  mortgage  debts  conforms  to  the  ordinary  system  of  judicial 
proceedings,  so  far  as  is  permitted  by  the  careful  innovations  which 
the  law  has  desired  to  introduce,  to  release  debts  from  the  formalities 
and  ceremonies  which  frequently  sacrifice  on  the  altar  of  fraud,  that 
justice  which  it  was  most  particularly  desired  to  respect  We  start 
from  the  principle  that  a  mortgage  record  contained  in  a  Registry 
defines  a  state  or  a  right  no  less  worthy  of  a  presumption  of  inherent 
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and  conclusive  legality  than  that  other  state  which  follows  a  decree  of 
sale  in  the  foreclosure  action,  with  weaker  securities  and  fixed  or 
privileged  exceptions  and  defenses.  The  greatest  care  was  taken  to 
insure  the  ease  and  efficacy  of  compulsory  proceedings,  under  the 
responsibility  of  the  claimant,  and  instead  of  permitting  this  inten- 
tion, of  so  vital  importance  to  credit,  to  be  frustrated  by  possible 
contentions,  which  in  every  case  would  be  restricted  or  imperfect, 
everything  has  been  reserved  which  can  and  must  be  inconsistently 
interpreted,  so  that  any  person  may  bring  the  question  up  in  ar 
declaratory  suit,  which  can  be  done  at  any  time,  and  a  final  judg- 
ment thereon  secured  by  the  measures  which  are  added  to  the  ordi- 
nary procedure  to  insure  the  compliance  of  the  same. 

In  establishing  means  to  release  estates  from  incumbrances  which 
are  not  recorded  in  accordance  with  Article  349  of  the  law,  the  unjus- 
tifiable statement  is  made  that  incumbrances  which  are  not  in  the 
possession  of  the  person  who  had  them  recorded  thirty  years  before, 
can  not  be  the  basis  of  said  proceedings,  notwithstanding  that  they 
are  in  the  possession  of  his  legal  representatives,  although  not 
recorded. 

The  separation  established  by  Article  397  of  the  law  between  rec- 
ords of  ownership  and  those  of  mere  property  rights  entered  in  the 
old  books  is  explained  with  the  greatest  clearness,  providing  in  its 
first  paragraph  that  the  former  may  be  transferred  at  any  time,  and 
the  latter,  in  accordance  with  paragraph  2,  only  within  the  period  of 
one  year,  if  thev  are  to  prejudice  third  parties. 

The  scope  of  the  first  and  last  paragraphs  of  the  same  article  is 
also  made  clear,  the  former  providing  that  the  old  entries  must  be 
transferred  to  the  new  books  if  they  are  to  prejudice  third  persons, 
and  the  latter  that,  even  if  they  are  not  transferred,  they  shall  con- 
tinue effective  between  the  parties. 

The  necessary  precautions  are  also  adopted  to  prevent  these  pro- 
visions from  being  avoided,  and  the  transfer  is  regulated  by  all  the 
provisions  appearing  necessary. 

The  most  summary  procedure  is  ordered  for  the  conversion  of  en- 
tries of  possession  into  records  of  ownership.  To  the  models  which 
for  the  uniform  and  correct  application  of  the  law  have  always  ac- 
companied the  regulations,  models  the  number  and  variety  of  which 
for  the  Philippines  greatly  exceed  those  for  the  Peninsula,  another 
one  of  marked  practical  convenience  is  added,  consisting  of  the  papers 
of  the  proceedings  regarding  notices  of  possession,  so  that  they  may 
comprise  all  the  details  required  by  the  Mortgage  Law,  thus  avoiding 
any  difficulties  which  may  be  caused  by  its  deficiencies.  This  model 
has  no  didactic  character,  nor  is  it  made  public  for  the  officials  who 
have  a  knowledge  of  the  precepts  to  be  applied,  such  officials  being 
often  substituted  or  replaced  by  individuals  who  are  not  lawyers.  It 
would  be  useful  in  these  cases,  and  will  always  serve  as  a  detailed 
official  model  for  interested  persons,  which  at  the  same  time  will  unify 
the  practice  and  understanding  of  the  law  enacted. 

Leaves  of  absence  for  Registers  are  regulated,  avoiding  their  fre- 
quent recurrence  in  the  Islands,  and  limiting  the  duration  of  their 
absence  from  the  Islands,  which  was  excessive;  rules  already  in  force 
are  incorporated  and  there  is  avoided  the  inopportune  application  of 
provisions  enacted  for  other  officials  and  inappropriate  to  the  office 
of  [Register. 

Digitized  by  VjOOQIC 


1262  IiAWS  OP  POETO  woo. 

The  rules  for  leave  of  absence  of  Registers  of  the  Peninsula  are 

S'ven,  having  absolute  regard  for  the  jurisdiction  of  the  Secretary  of 
race  and  Justice. 

Regarding  the  new  procedure  which  shortens  the  periods  for  gen- 
eral assignments  and  the  appointment  of  temporary  Kegisters,  which 
will  greatly  benefit  good  Service,  the  report  of  the  full  Council  of 
State  has  already  been  heard,  whose  proposals,  with  slight  modifica- 
tions, are  embodied  in  the  new  regulations. 

The  previous  ones  contained  may  references  to  various  matters 
which  pertained  to  other  legal  matters,  a  system  which  hinders  the 
dispatch  of  business.  This  evil  is  avoided  by  reducing  the  citations 
to  such  provisions  which  are  not  pertinent  to  the  subject-matter  of 
the  regulations,  embodying  those  referring  to  competitive  examina- 
tions for  Registers  of  property,  and  for  positions  in  the  Notarial  and 
Registry  Division,  at  the  same  time  introducing  in  the  latter  some 
reforms  suggested  by  experience. 

The  statistical  service  requires  a  great  impetus  because  of  its  great 
usefulness,  and  this  is  secured  by  a  slight  increase  in  the  clerical 
force  of  the  proper  Division  of  the  Department.  The  interesting 
information  whicn  is  to  be  gathered  and  arranged  in  the -future,  with 
a  comprehensiveness  and  scope  which  this  service  does  not  possess 
among  ourselves,  suggests,  perhaps,  the  publication  of  "Annual 
Reports"  which  would  contribute  to  a  general  knowledge  of  our 
colonies,  greatly  assisting  the  mission  of  the  governing  officials,  as 
well  as  cementing  the  relations  between  them  and  the  Peninsula. 

Temporary  provisions  corresponding  to  the  character  of  the  sub- 
ject-matter regulate  the  classification  and  the  proper  bonds  of  Regis- 
ters; the  period  of  one  year  during  which  implied  mortgages  in  Cuba 
will  be  open  to  the  provisions  of  the  new  law,  the  closing  of  "  Anota- 
durias"  in  the  Philippines,  the  unification  of  the  eligible  lists  for 
filling  Registries,  and  some  other  questions  such  as  that  of  "  haciendas 
comuneras  "  in  Cuba. 

As  the  Mortgage  Law  must  be  put  into  operation,  twenty  days 
after  its  publication  in  the  respective  official  Gazettes  has  been  con- 
cluded, in  accordance  with  the  provisions  contained  in  Article  1  of 
the  Civil  Code  and  of  the  Royal  Decree  of  July  31, 1889,  the  annexed 
Regulations,  indispensable  for  the  execution  of  the 'former,  will  be- 
come effective  simultaneously,  a  distinct  period  of  twenty  days  not 
being  counted  for  this  purpose.  In  Cuba,  in  Puerto  Rico,  and  in  the 
Philippines,  respectively,  and  in  each  case  the  substitution  of  the 
actual  provisions  for  the  new  ones,  of  the  law  as  well  as  of  the  regu- 
lations, must  take  place  simultaneously. 

The  unextendible  time  in  which  these  Regulations  are  to  be  put 
into  operation,  as  has  just  been  stated,  and  the  legal  necessity  of  sub- 
mitting them  to  the  Council  of  State  to  make  them  final,  requires  that 
they  be  published  at  present  as  provisional  in  character,  as  has  been 
done  for  similar  reasons. 

In  view  of  the  foregoing  considerations,  and  in  accordance  with  the 
Council  of  Ministers,  the  undersigned  has  the  honor  to  submit,  for 
the  approval  of  Your  Majesty,  the  following  draft  of  a  decree. 

Madrid,  July  18,  1893. 

Madame : 

At  the  Royal  Feet  of  Your  Majesty. 

Antonio  Maura  t  Montanml 
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GENERAL  REGULATIONS  FOR  THE  EXECUTION  OF  THE  MORT- 
GAGE LAW  FOR  CUBA,  PORTO  RICO,  AND  THE  PHILIPPINES. 

Title  I. — Instruments  Requiring  Record. 

Article  1.  Registries  of  real  estate  shall  be  divided  into  three 
classes,  according  to  the  amount  of  fees  collected  by  them.  The  classi- 
fication of  Registries  may  be  changed  every  ten  years,  according  to 
the  results  of  experience*  during  the  last  five  years,  and  after  the 
formalities  prescribed  in  the  following  article,  necessary  for  the  trans- 
fer of  their  location,  have  been  complied  with. 

Art.  2.  The  Government  may  order  the  change  of  the  location  of 
Registries,  subject  to  the  following  rules: 

First  That  reasons  of  public  convenience  exist  sufficiently  proven 
in  the  proceedings  which  for  this  purpose  are  instituted  in  the 
.  Registry  and  Notarial  Division  of  the  Colonial  Department. 

Second.  That  in  said  proceedings  a  hearing  be  given  to  the  mu- 
nicipal councils  of  towns  situated  within  the  jurisdiction  of  the 
Registry. 

Third.  That  the  Register  of  property,  the  Judge  of  First  Instance, 
the  Governmental  Division  of  the  proper  Audiencia,  the  Governor  of 
the  Province,  and  the  Governor-Geiteral  report  as  to  the  usefulness, 
advantages,  and  disadvantages  of  the  transfer. 

Fourth.  That  the  Council  of  State  be  heard. 

Art.  3.  When  the  transfer  of  the  seat  of  Registry  has  been  ordered, 
in  accordance  with  the  provisions  of  the  preceding  article,  the  Presi- 
dent of  the  Audiencia  shall  issue  the  orders  necessary  to  carry  it  out 
immediately,  proceeding  so  that  due  compliance  may  be  given  to  the 
rules  mentioned  in  Articles  6, 7,  and  8  of  these  Regulations,  with  such 
modifications  as  are  required  by  the  nature  of  the  case. 

Alrr.  4.  The  provisional  transfer  of  offices  shall  be  permissible 
when  Registers,  by  reason  of  extraordinary  circumstances,  or  when 
the  town  is  occupied  or  threatened  by  enemies,  are  prevented  from 
effectively  discharging  their  duties,  or  when  in  discharging  them 
they  would  be  obliged  to  recognize  as  legal,  the  instruments  or  docu- 
ments authorized  by  the  enemies. 

With  the  exception  of  these  cases,  Registers  shall  not  be  forced  to 
leave  the  locality  where  their  office  is  located,  and  they  shall  be  en- 
titled to  a  reward  if,  continuing  to  discharge  their  duties  and  con- 
fining themselves  thereto,  they  secure  the  preservation  and  custody 
of  the  books  and  documents  of  the  Registry.  This  reward  shall  be 
considered  as  a  special  reward,  for  all  the  purposes  of  Rule  No.  1  of 
Article  303  of  the  law. 

Art.  5.  Registers  who  find  themselves  in  the  situation  referred  to 
in  the  preceding  article  shall  reouest  the  transfer  of  the  office  through 
a  communication  addressed  to  tne  judicial  authority  previously  dele- 
gated to  inspect  the  Registry,  so  that  said  official  may  designate  the 
town  or  locality  where  it  is  to  be  transferred  to.    Said  official  shall 
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immediately  communicate  it  to  the  President  of  the  Audiencia,  stat- 
ing at  the  same  time  the  safest  place  in  his  judgment,  so  that  the 
President  may  decide  what  may  be  deemed  proper.  If  the  urgency 
of  the  case  requires  it,  the  official  may  himself  fix  the  place  to  which 
the  offices  are  to  be  transferred,  subsequently  giving  an  account 
thereof  to  the  President   • 

The  offices  should  not  be  located  outside  of  the  territorial  limits  of 
the  Registry.  If  this  can  not  be  effected  and  their  transfer  is  made 
to  a  place  in  a  different  territory,  the  authority  of  the  President  of 
the  Audiencia  shall  be  indispensable  for  this  purpose. 

Aht.  6.  After  the  provisional  transfer  of  a  Registry  has  been  or- 
dered, it  shall  be  communicated  to  the  Governor-Seneral  and  to  the 
Governor  of  the  proper  province,  and  shall  be  published  in  the  official 
newspapers  of  the  corresponding  island,  stating  the  date  of  its  estab- 
lishment, and  the  date  it  was  opened  to  the  public,  in  the  locality  to 
which  it  has  been  transferred. 

These  facts  shall  also  be  communicated  to  the  Colonial  Depart- 
ment. 

Art.  7.  The  transfer  shall  always  be  made  at  the  expense  and  under 
the  responsibility  of  the  Register,  who,  should  he  consider  it  indis- 
pensable, may  request  the  assistance  of  the  authorities  for  the  due" 
protection  of  the  books  and  documents  of  the  Registry. 

The  following  rules  shall  also  be  observed: 

First  In  closing  the  Registry  on  the  day  immediately  .preceding 
the  date  of  the  transfer,  the  Register  shall  make  a  record  of  its 
closure  in  the  proper  form,  adding  the  following  words  before  the 
date: 

And  this  Day  Book  shall  not  be  reopened  until  the  transfer  of  this  office  to 
has  been  made,  at  which  place  the  Registry  shall  continue  temporarily 


located,  according  to  an  order  from 

Second.  After  the  Register  and  his  office  have  been  established  in 
their  new  locality,  he  shall  advise  the  official  who  makes  the  inspec- 
tions to  this  effect,  who  shall  make  an  extraordinary  inspection  as 
soon  as  possible,  the  only  purpose  of  which  shall  be  to  make  a  general 
inventory  of  all  the  books  ana  packages  of  which  the  Registry  is  com- 
posed, so  as  to  be  able  to  state  at  any  time  the  number  and  condition 
of  the  same  after  their  transfer,  hieing  permitted,  for  the  sake  of 
brevity,  to  refer  to  his  last  inspection  or  inventory  if  the  actual  con- 
dition of  the  office  can  be  understood  therefrom. 

Third.  After  the  inspection  has  been  concluded,  the  Delegate  shall 
fix  the  day  on  which  the  new  Registry  is  to  be  opened,  ordering  that  it 
be  announced  with  the  greatest  publicity  and  with  proper  previous 
notice. 

Fourth.  If  some  book  or  document  appears  to  have  been  lost,  the 
Delegate  shall  proceed  as  is  proper  according  to  law,  taking  into  con- 
sideration the  provisions  contained  in  Title  XV  of  the  law.  At  any 
rate,  and  no  matter  what  the  results,  the  President  of  the  Audiencia 
shall  be  advised  thereof. 

Am.  8.  When  the  President  of  the  Audiencia  orders  the  temporary 
transfer  of  a  Registry,  he  shall  designate  in  accordance  with  the  provi- 
sions of  articles  269  of  the  law  and  309  of  these  regulations  the  judi- 
cial authority  which  is  to  be  delegated  to  inspect  said  office. 

Art.  9.  As  soon  as  the  extraordinary  conditions  which  caused  the 
temporary  transfer  have  disappeared,  the  Register  shall  thus  advise 
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the  President  of  the  Audiencia,  through  his  Delegate,  so  that  the 
President  may  authorize  him  to  return  to  the  town  which  is  the  seat 
of  the  Registry,  Should  the  President  consider  that  those  conditions 
have  disappeared,  he  shall  authorize  him  to  do  so,  the  same  rules  being 
observed  which  are  prescribed  for  the  transfer,  with  the  changes  neces- 
sary in  the  entries  m  the  Day  Book  showing  the  return. 

Akt.  10.  The  days  following  the  closing  entry  mentioned  in  Article 
7  until,  in  accordance  with  the  order  of  the  Delegate,  the  Registry  is 
opened  to  the  public  in  the  town  to  which  it  was  transferred,  shall  be 
considered  as  days  on  which  no  work  can  be  done.  During  these  days 
the  fixed  period  established  for  the  operations  of  the  Registry  shall  be 
suspended. 

Akt.  11.  When  in  changing  the  territorial  limit  of  a  Registry  it  is 
necessary  to' add  thereto  a  new  town  or  rural  subdistrict,  the  Gov- 
ernor-General of  the  proper  Island  shall  fix  the  date  from  which  the 
documents  relating  to  estates  located  in  the  annexed  town  or  subdis- 
trict are  to  be  presented  to  said  Registry,  being  published  with  the 
proper  previous  notice  in  the  official  newspapers. 

To  effect  the  annexation  mentioned  the  rules  prescribed  in  the 
following  articles  shall  be  observed : 

Art.  12.  The  Register  of  the  subdistricts  to  which  the  town  belongs, 
from  which  the  removal  took  place,  shall  deliver  the  books,  documents, 
and  other  objects  pertaining  thereto,  after  they  have  been  closed  in  the 
manner  which  shall  be  stated,  and  after  an  inventory  has  been  made, 
setting  forth — 

The  number  and  class  of  books  delivered. 

A  literary  copy  of  the  entry  of  closure. 

The  number  and  character  of  the  other  documents  and  files  de- 
livered. 

The  date  of  the  delivery. 

This  inventory  shall  be  made  in  duplicate;  both  copies  shall  be 
signed  by  the  Register  and  the  Judge  of  First  Instance,  one  copy 
being  kept  in  the  Registry  of  the  town  from  which  the  removal  took, 
place,  the  other  one  Being  sent,  together  with  the  books  and  papers 
in  question,  to  the  Register  of  the  subdistrict  to  which  said  town  is 
annexed. 

Art.  18.  Decrees  ordering  cautionary  notices  and  copies  of  instru- 
ments of  cancellation  shall  be  understood  as  included  among  the  docu- 
ments referred  to  in  the  preceding  article.  All  of  them  must  be  trans- 
mitted to  the  Register  of  the  subdistrict  to  which  the  town  is  annexed, 
if  they  refer  exclusively  to  states  situated  within  its  municipal  dis- 
trict; otherwise  they  shall  remain  on  file  in  the  original  Registry. 

The  indices  referring  to  the  books  transferred  shall  also  be  turned 
over,  should  they  not  contain  any  entries  referring  to  other  books 
which  are  to  be  retained  and  which  form  a  portion  of  the  old  Registry. 

Should  said  indices  contain  any  data  relating  to  other  towns,  the 
Register  shall  keep  them  in  his  office,  but  he  shall  make  an  abstract 
from  the  modern  indices  of  city  and  country  property  of  the  data 
relating  to  the  town  from  which  the  removal  took  place,  and  shall 
send  it,  together  with  the  books,  to  the  Registry  to  which  it  is  annexed, 
which,  in  view  thereof,  shall  make  the  necessary  additions  to  the  in- 
dices for  estates  of  his  Registry. 

The  latter  official  shall  also  make  additions  to  the  indices  for 
persons,  taking  necessary  data  from  the  new  books. 
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He  shall  add  up  the  old  indices  in  a  similar  manner,  making  use  for 
this  purpose  of  the  same  books  or  of  the  statements  or  abstracts  of  old 
entries  which  are  sent  him  in  their  place. 

Art.  14.  The  closing  entry  of  the  Dooks  relating  to  the  town  from 
which  the  removal  took  place  shall  be  made  on  the  date  fixed  by  the 
President  .of  the  Audiencia,  and  if  this  can  not  be  completed  on  said 
date  the  necessary  hours  of  the  same  and  of  the  following  days  shall 
be  taken,  even  when  they  are  days  on  which  business  should  be  sus- 
pended. 

From  the  date  fixed  for  this  purpose  no  entry  shall  be  made  in  the 
books  of  said  town,  nor  shall  any  document  referring  to  the  same  be 
admitted  which  is  presented  for  entry  referring  to  said  town,  but 
must  be  presented  in  the  Registry  which  in  the  niture  the  town  is  to 
form  a  part  of. 

Documents  which  have  been  presented  previously  and  are  awaiting 
record  on  said  date  shall  be  presented  to  the  Register  of  the  latter  sub- 
district,  so  that  he  may  proceed  in  accordance  with  the  Law  and  these 
Regulations. 

The  Register  within  whose  territory  was  the  town  from  which  the 
removal  took  place,  shall  transmit  with  the  documents  above-men- 
tioned, a  literal  and  certified  copy  of  all  the  entries  contained  in  the 
Day  Book  relating  to  documents  presented  during  the  thirty^  work- 
ing days  prior  to  the  closing  entry,  and  which  refer  to  estates  situated 
wihin  said  municipal  district. 

Art.  15.  The  closing  entry  shall  be  made  in  the  presence  of  the 
Judge,  Register,  and  representative  of  the  Department  of  Public 
Prosecution,  the  last  two  making  a  certificate  on  the  back  of  the  title- 
page  of  each  book,  showing — 

First.  The  total  number  of  folios  contained  in  the  book  and  its 
state  of  preservation. 

Second.  The  number  of  folios  written  on,  and  the  number  totally 
blank. 

Third.  The  number  of  folios  containing  blanks  between  entries,  or 
having  blots,  corrections,  erasures,  or  interlineations  thereon,  or  they 
shall  state  that  none  such  were  found. 

Fourth.  The  number  of  estates  recorded,  and  of  the  entries  relat- 
ing to  each  one,  stating  the  total  number  of  entries  in  each  volume, 
by  entry  being  understood,  for  this  purpose  only,  marginal  notes  and 
references  made  on  the  pages  relating  to  each  estate. 

The  Judge  shall  examine  the  certificate,  and  should  he  find  it  cor- 
rect, he  shall  subscribe  it  with  his  signature  and  rubric. 

Art.  16.  After  the  closing  entry  and  inventory  have  been  made, 
the  Delegate  shall  immediately  inform  the  President  of  the  Audi- 
encia the  re  of  2  who  in  his  turn  shall  advise  the  Colonial  Department; 
he  shall  also  inform  the  Register  of  the  subdistrict  to  which  the  town 
is  annexed,  so  that  the  latter,  either  personally  or  through  his  substi- 
tute or  some  Registry  official,  may  send  for  said  books  and  documents 
after  they  have  been  found  to  conform  with  the  inventory,  giving  the 
proper  receipt  therefor,  which  he  shall  sign  at  the  foot  of  the  dupli- 
cate of  the  same.  The  delivery  shall  be  effected  in  the  presence  of 
the  Delegate  before  whom  said  Register,  or  the  person  representing 
him,  shall  make  the  proper  statement  with  regard  to  any  differences 
he  may  perceive  between  the  books  and  documents  delivered  to  him 
and  the  inventory. 
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Akt.  17.  The  Register  of  the  district  to  which  the  new  town  is 
annexed,  must  collect  the  books,  documents,  and  files  relating  to  the 
town  annexed  in  the  shortest  possible  time,  always  within  fifteen  days 
from  the  date  he  receives  notice  of  the  conclusion  of  the  inventory, 
which  period  may  be  extended  for  just  cause  by  the  President  of  the 
proper  Audiencia. 

Ii  said  period  has  elapsed  without  this  being  done,  the  other  Regis- 
ter shall  deliver  them  to  the  Delegate,  who  shall  transmit  them  with 
due  precaution  to  the  Delegate  of  the  Registry  to  which  the  town  is 
annexed,  so  that  the  latter  may  deliver  theip  to  the  Register.  All 
this  shall  be  done  at  the  expense  and  risk  of  the  latter,  and  without 
prejudice  to  the  responsibility  incurred  by  his  negligence  and  to  the 
penalty  he  has  subjected  himself  to,  which  shall  be  imposed  upon  him 
oy  the  President  of  the  Audiencia. 

Art.  18.  As  soon  as  the  Register  gains  possession  of  the  books, 
documents,  and  files  of  the  town,  he  shall  inform  the  President  oi 
the  Audiencia  of  this  fact,  also  stating  the  time  he  requires  to  com- 
plete the  indices.  If,  on  account  of  not  having  finished  the  indices 
or  not  having  received  the  books,  he  can  not  make  definite  records 
within  the  period  mentioned  in  Article  56  of  these  Regulations,  he 
shall  act  in  accordance  with  Article  42,  No.  9,  of  the  law. 

Art.  19.  The  general  and  correlative  numbering  which  the  books 
relating  to  the  town  from  which  the  removal  took  place  bore  in  the 
old  Registry  shall  be  replaced  by  that  corresponding  to  the  new 
Registry,  the  first  of  said  books  bearing  the  number  immediately  fol- 
lowing tne  last  one  opened  in  said  office,  preserving  the  special  cor- 
relative numbering  of  the  municipal  district. 

Art.  20.  The  titles  of  the  books  of  the  Registry  of  property  relat- 
ing to  the  new  town  shall  be  corrected  by  the  addition  thereto  before 

the  heading  at  the  beginning:  "Registry  of  property  of (the 

new  one) ,  formerly  of ,"  and  after  the  last  line  of  the  title, 

"Volume of  property  of (the  new  one)." 

Art.  21.  The  administrative  remedies  against  the  suspension  or 
denial  of  an  entry  by  the  old  Register  of  documents  relating  to  the 
town  from  which  the  removal  took  place  shall  be  presented  to  the 
Delegate  of  the  new  Registry,  and  any  which  are  pending  shall  also 
be  sent  to  the  same  person. 

Art.  22.  When  the  cause  which  gave  rise  to  the  annexation  of  a 
town  is  the  abolition  of  its  municipality,  to  incorporate  it  into  an- 
other pertaining  to  a  different  Registry,  the  books  of  the  municipality 
abolished  shall  continue  to  be  kept  in  the  same  manner  as  formerly, 
being  considered  as  a  new  section  of  the  municipal  district  into  which 
it  is  incorporated. 

The  provisions  contained  in  the  preceding  paragraph  shall  also  be 
applicable,  in  case  the  annexation  is  made  to  a  municipality  located 
within  the  territorial  limits  of  the  Registry. 

Art.  23.  If  in  the  same  instrument  property  located  within  a  terri- 
tory belonging  to  different  Registries  is  alienated  or  encumbered,  it 
shall  be  recorded  in  the  proper  Registry,  its  record  being  effective 
from  the  date  of  the  presentation  of  the  instrument,  in  so  far  as  the 
property  referred  to  therein  is  concerned.  If  an  estate  is  located 
within  the  territory  of  two  or  more  Registries,  the  record  shall  be 
made  in  each  one  of  them,  but  only  including  therein  that  part  of 
the  estate  which  is  located  within  its  limits. 
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Art.  24.  All  real  estate  and  property  rights  thereto  may  be 
recorded,  without  exception,  whether  belonging  to  private  parties, 
to  the  State,  to  the  province,  to  the  municipality,  or  to  civil  or  ecclesi- 
astical corporations. 

Art.  25.  Exceptions  to  the  record  required  by  Article  2  of  the  law 
are: 

First :  Property  which  belongs  exclusively  to  the  eminent  domain 
of  the  State,  and  which  is  for  the  use  of  all,  such  as  the  shores  of  the 
sea,  islands,  rivers  and  their  borders,  wagon  roads,  and  roads  of  all 
kinds,  with  the  exception  of  railroads;  streets,  parks,  public  prome- 
nades, and  commons  of  towns,  provided  they  are  not  lands  of  com- 
mon profit  to  the  inhabitants;  walls  of  cities  and  parks,  ports,  and 
roadsteads,  and  any  other  analogous  property  during  the  time  they 
are  in  common  and  general  use,  always  reserving  the  servitudes  estab- 
lished by  law  on  the  shores  of  the  sea  and  borders  of  navigable 
rivers. 

Second.  Public  temples  dedicated  to  the  Catholic  faith. 

Art.  26.  If  any  of  the  property  embraced  in  the  preceding  article, 
or  any  part  thereof,  should  change  ownership,  becoming  the  private 
property  of  the  State,  provinces,  towns,  or  public  establishments, 
it  shall  be  recorded  immediately,  if  it  is  to  continue  inalienable,  and 
in  accordance  with  Articles  42  et  seq.,  if  they  are  to  be  alienated. 

Art.  27.  In  accordance  with  paragraphs  1,  2,  and  3  of  Article  2  of 
the  law,  not  only  must  instruments  be  recorded  creating,  acknowledg- 
ing, conveying,  modifying,  or  extinguishing  ownership  or  property 
rights  mentioned  in  said  paragraphs,  but  also  any  others  relating  to 
rights  of  the  same  character,  such  as  the  acquisition  of  estates,  half 
ox  which  are  to  be  reserved  on  account  of  entail,  definite  concessions 
of  mines,  railroads,  public  works,  water,  pasture,  and  other  similar 
rights,  awards  in  payment  of  debts  in  accordance  with  the  proceed- 
ings in  general  assignment  or  bankruptcy ;  concessions  of  crown  lands, 
the  right  of  antichresis,  that  of  reconveymg  estates  sold  with  a  cove- 
nant of  resale,  or,  in  fact,  any  legal  instrument  or  contract,  which, 
without  having  a  proper  name  in  law,  modifies  at  once,  or  in  the 
future,  some  of  the  privileges  of  the  ownership  of  real  estate  or 
property  rights. 

Art.  28.  The  obligations  to  transfer  to  another  person  the  owner- 
ship of  any  real  estate  or  property  right,  or  of  creating  on  either  a 
right  of  the  same  character,  shall  not  require  record.  Neither  shall 
the  obligation  to  execute  in  the  future  any  of  the  contracts  embraced 
in  the  preceding  articles  require  record,  unless  the  personal  obligation 
in  either  case  is  secured  by  a  realty. 

Art.  29.  Final  decrees,  which  must  be  recorded  in  accordance  with 
the  provisions  contained  in  the  fourth  paragraph  of  Article  2  of  the 
law,  are  not  only  those  which  explicitly  declare  the  incapacity  of  some 
person  to  administer  his  property,  or  modify  in  the  same  manner  his 
civil  capacity  with  regard  to  the  free  disposition  of  his  fortune,  but 
also  all  of  those  which  legally  produce  some  incapacity,  although  they 
do  not  declare  it  in  a  positive  manner,  such  as  decrees  containing  a 
declaration  of  bankruptcy  or  general  assignment 

Art.  30.  The  provisions  contained  in  the  fifth  paragraph  of  Article 
2  of  the  law.  with  regard  to  the  entry  of  leases,  shall  also  be  ap- 
plicable to  sublettings,  subrogations,  transfers,  and  releases,  provided 
they  come  within  the  conditions  contained  in  said  paragraph ;  but  in 
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such  cases  no  new  record  shall  be  made,  but  a  marginal  note  opposite 
the  one  of  the  original  lease,  which  had  already  been  made. 

Art.  31.  Real  estate  and  property  rights  owned  or  administered,  by 
the  State  and  civil  corporations  shall  at  once  be  entered  in  the  Regis- 
tries of  property  of  the  subdistricts  in  which  they  are  located. 

Art.  32.  The  Administrative  Departments  shall  order  the  corpora- 
tions, offices,  or  persons  depending  on  them,  who  enjoy,  or  who  have 
charge  of  the  realty  mentioned  in  the  preceding  Article,  to  demand 
the  proper  records,  and  shall  furnish  them  with  such  documents  and 
information  as  may  be  necessary. 

Art.  33.  Whenever  there  exists  a  written  title  of  the  ownership  of 
the  State  or  the  Corporation  to  the  property  to  be  recorded,  in  accord- 
ance with  Article  31,  it  shall  be  presented  in  the  proper  Registry,  and 
by  virtue  thereof  a  record  of  ownership  in  favor  of  the  person  who 
appears  to  be  the  owner  shall  be  demanded,  which  must  be  granted, 
if  it  should  be  proper,  in  accordance  with  the  rules  established  for 
records  of  private  persons. 

Art.  34.  Should  no  written  title  of  the  ownership  of  said  property 
exist,  an  entry  of  possession  shall  be  demanded,  which  shall  be  made 
in  the  name  of  the  State,  if  the  latter  should  own  it  absolutely,  or  in 
favor  of  the  corporation  which  actually  has  possession,  or  which  had 
possession  until  the  Administration  took  it  into  its  custody. 

Art.  35.  In  the  record  of  ownership  as  well  as  in  the  entry  of  pos- 
session, the  last  grantor  as  well  as  the  actual  status  of  the  possession 
of  the  recorded  property  shall  be  stated. 

Art.  36.  To  make  the  entry  of  possession,  the  chief  of  the  depend- 
ency in  whose  charge  is  the  administration  or  care  of  the  estates 
which  are  to  be  recorded,  provided  his  office  carries  with  it  public 
authority  or  the  right  to  certify,  shall  issue  a  certificate  in  duplicate, 
in  which,  referring  to  the  inventories  or  to  the  official  documents 
which  are  in  his  possession,  he  shall  state : 

First  The  character,  location,  superficial  area,  boundaries,  denomi- 
nation, and  taxes  on  the  estates  or  rights  that  it  is  desired  to  record. 

Second.  The  legal  character,  value,  conditions,  and  charges  on  the 
property  rights  in  question,  and  the  character,  location,  bounds,  and 
name  of  the  estate  on  which  said  right  is  charged. 

Third.  The  name  of  the  person  or  corporation,  when  it  appears, 
granting  the  realty  or  property  right. 

Fourtn.  The  time  the  State,  province,  town,  or  institution  has  had 
possession  thereof,  if  it  can  be  exactly  or  approximately  fixed. 

Fifth.  The  public  service  or  object  to  which  the  estate  is  destined. 

If  any  of  these  details  can  not  be  stated,  this  shall  be  mentioned  in 
the  certificate,  indicating  them. 

These  certificates  shall  be  executed  on  stamped  paper,  the  draft 
thereof  remaining  countersigned  in  its  proper  record  of  proceeding. 

Art.  37.  When  the  official  in  whose  charge  is  the  administration  of 
the  property,  should  have  no  public  authority  nor  the  right  to  certify, 
the  certificate  referred  to  in  the  preceding  article  shall  be  issued  by 
the  nearest  of  his  hierarchical  superiors  who  can  do  so,  being  fur- 
nished for  this  purpose  with  the  necessary  information  and  official 
data. 

Art.  38.  The  two  copies  of  the  certificate  mentioned  in  Article  36 
shall  be  forwarded  immediately  by  the  official  issuing  it  to  the  proper 
Register,  requesting  the  proper  entry  of  possession. 
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Art.  39.  Should  the  Register  give  notice  in  the  certificate  of  the 
omission  of  some  indispensable  requirement  for  the  record,  according 
to  Article  36,  he  shall  return  both  copies,  giving  notice  of  said  omis- 
sion, after  having  made  the  entry  of  presentation,  and  without  mak- 
ing a  cautionary  notice.  In  such  case  new  certificates  shall  be  issued, 
in  which  said  omission  shall  be  corrected  or  stating  the  insufficiency 
of  the  data  needed  to  do  so. 

Art.  40.  After  the  record  of  ownership  has  been. made,  Registers 
shall  return  the  instrument  presented  therefor  to  the  offices  or  officials 
from  whom  they  were  received.  When  the  possession  is  entered,  the 
Registers  shall  retain  in  their  possession  one  of  the  two  copies  of  the 
certificate,  and  they  shall  return  the  other  one,  with  the  proper  note 
of  "  Recorded,"  etc. 

Abt.  41.  Property  possessed  bj  the  clergy  shall  be  entered  in  the 
same  manner,  as  well  as  that  which  is  returned  to  them  and  which  is 
to  remain  in  their  possession  as  inalienable;  but  the  certificates  of 
possession  which  may  be  necessary  for  this  purpose  shall  be  issued  by 
the  Bishop  of  the  Diocese. 

Abt.  42.  The  real  estate  or  property  rights  owned  or  administered 
by  the  State  or  civil  or  ecclesiastical  corporations,  and  which  must  be 
conveyed  in  accordance  with  the  laws  in  force,  shall  not  be  recorded 
in  the  Registeries  of  property  until  their  sale  or  redemption  in  favor 
of  private  parties  takes  place. 

Art.  43.  When  any  of  the  property,  is  to  be  sold,  or  any  of  the 
rights  mentioned  in  the  preceding  article  is  to  be  redeemed,  the  Ad- 
ministrator of  the  Treasury  (Administrador  de  Hacienda)  shall 
search  for  and  unite  to  the  bill  of  sale  or  writ  of  redemption  the  title 
deeds  of  said  property. 

Should  said  title  deeds  not  exist  or  not  be  found,  this  fact  shall  be 
stated  in  the  said  record  of  proceedings,  and  said  Administrator  shall 
issue  the  certificate  in  duplicate  mentioned  in  Article  36,  by  virtue  of 
which  an  entry  of  possession  shall  be  demanded  and  made  before  the 
day  fixed  for  the  public  sale,  or  before  the  redemption  is  effected  if  a 
property  right  is  in  question,  and  in  all  cases  proceeding  in  accord- 
ance with  the  provisions  of  the  preceding  articles. 

Art.  44.  When  the  bill  of  sale  or  writ  of  redemption  is  executed, 
the  title  deeds  of  ownership,  should  they  exist,  or  the  duplicate  of  the 
certificate  of  possession,  wnich  otherwise  should  have  been  returned 
to  the  Register,  according  to  the  provisions  of  Article  40,  shall  be 
delivered  to  the  purchaser  or  redeemer. 

Art.  45.  Those  who,  from  the  date  the  mortgage  law  went  into 
operation,  should  have  acquired  from  the  State  any  conveyable  prop- 
erty or  redeemed  any  annuities  (censos),  shall  have  a  right  to  demand 
the  deeds  thereto,  or,  in  default  thereof,  the  certificate  of  possession 
mentioned  in  Article  36,  with  the  Register's  note  stating  that  the 
respective  entry  has  been  made. 

For  this  purpose  Administrators  of  the  Treasury  shall  immediately 
request  the  record  of  all  property  embraced  in  this  case,  forwarding 
the  title  deeds,  should  there  be  any,  or  the  certificates  of  possession. 

Art.  46.  The  purchasers  of  conveyable  property  and  the  redeemers 
of  annuities  (censos),  also  conveyable,  who  acquired  their  right  be- 
fore the  Mortgage  Law  went  into  operation,  may  have  them  recorded 
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in  their  favor  by  presenting  only  the  bill  of  sale  or  writ  of  redemp- 
tion, whether  it  is  of  a  prior  or  a  subsequent  date. 

Art.  47.  When  the  State  or  civil  corporations  acquire  some  real 
estate  or  property  right,  the  Governors  or  the  provinces  or  the  central 
Chief  unaer  whose  dependency  they  are  to  be  administered  or  pos- 
sessed, shall  take  care  that  the  titles  of  property  be  collected,  should 
there  be  any,  and  that  at  any  rate  the  entry  which  is  possible,  be 
made,  either  of  ownership  or  of  mere  possession. 

Art.  48.  The  authorities  who  administratively  decree  the  award  to 
the  Treasury  of  real  estate  or  of  property  rights  in  payment  of  debts, 
shall  procure  their  record  of  ownership  in  favor  of  the  State,  seeing 
for  this  purpose  that  a  certificate  be  presented  to  the  Register  embrac- 
ing the  decree  and  the  other  matters  necessary  for  records,  according 
to  Article  9  of  the  law. 

Art.  49.  If  in  the  case  stated  in  the  two  preceding  articles  the 
realty  or  property  right  does  not  appear  recorded  in  favor  of  the 
debtor  or  assignor,  and  in  addition  thereto  the  deed  thereof  is  not  in 
existence  or  can  not  be  found,  the  Administration  shall  issue  the  cer- 
tificate mentioned  in  Article  36,  with  reference  to  the  proceedings  of 
attachment  or  award  which  may  have  been  had,  and  shall  demand  of 
the  Register,  by  virtue  thereof,  that  he  issue  the  certificate  which 
must  precede  the  record  or  entry  in  favor  of  the  State. 

Art.  50.  By  title  deed  shall  be  understood,  for  all  the  purposes  of 
the  record,  the  public  instrument,  which  is  prima  facie  evidence  inter 
vivos  or  causa  mortis,  on  which  the  person  in  whose  name  said  record 
is  to  be  made  bases  his  right  to  the  realty  or  property  right. 

Should  said  person  possess  more  than  one  title  deed,  because,  either 
being  an  heir  or  legatee,  he  bases  his  right  on  a  testament,  and  on  a 
partition,  or,  owning  property,  his  right  having  been  questioned,  he  is 
supported  in  his  ownership  by  a  compromise  or  final  decree,  or  for 
any  other  cause,  all  the  deeds  shall  have  to  be  recorded,  including 
them,  if  possible,  in  one  entry. 

Art.  51.  Authentic  documents  for  the  purposes  of  the  law  shall  be 
those  which,  serving  as  title  deeds  for  the  ownership  or  property 
right,  are  issued  by  the  Government  or  by  a  competent  authority  or 
official,  and  which  must  be  evidence  in  and  of  themselves. 

For  the  intents  and  purposes  of  the  second  and  following  para- 
graphs of  Article  3  of  the  law,  the  title,  which  can  be  obtained  in 
similar  cases  with  regard  to  property  rights  of  which  the  law  treats 
generically,  shall  serve  for  the  record  of  transfers  or  incumbrances 
relating  to  estates  the  individual  value  of  which  does  not  exceed  300 
pesos;  and  when  the  question  is  of  one  or  more  heirs  who  are  so  pro 
tndiviso  and  a  partition  is  not  possible  or  necessary,  in  inheritances 
of  less  than  2,500  pesos,  the  notarial  instrument  obtained  in  the  man- 
ner prescribed  by  the  article  above  quoted  may  also  serve  as  a  title. 

Art.  52.  Documents  executed  in  foreign  countries  can  only  be 
recorded  after  they  have  been  officially  translated  in  the  Translation 
Bureau  or  by  any  other  official  who  is  competently  authorized  therefor. 

Judgments  rendered  by -foreign  Courts  can  not  be  recorded  until  the 
Supreme  Court  orders  their  execution^  in  accordance  with  the  proper 
provision  contained  in  the  Law  of  Civil  Procedure. 
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Title  II. — Record — Its  Method  and  its  Effect.- 

Art.  53.  By  legal  representative  of  a  person  interested  in  a  record, 
for  the  purpose  of  demanding  it  in  accordance  with  the  provisions 
contained  in  Article  6  of  the  law,  there  is  understood  such  person  as 
is  to  represent  him  in  all  legal  acts,  in  accordance  to  law,  such  as  the 
father  or  the  mother  representing  the  child  still  under  their  authority, 
the  husband  representing  the  wife,  the  guardian,  and  the  agent,  even 
.  if  the  appointment  of  the  latter  is  verbal  or  implied. 

As  agent  shall  be  considered,  for  the  purpose  of  presenting  docu- 
ments in  the  Registry  and  demanding  a  record,  any  person  to  whom 
the  interested  party  intrusts  this  commission. 

Art.  54.  When  the  person  who  requests  said  record  does  so  in  the 
capacity  of  agent  or  representative  of  the  person  who,  in  accordance 
with  Article  6  of  the  law,  has  a  right  to  demand  the  former,  the  name 
of  the  principal  shall  be  stated  in  the  entry  of  presentation,  and 
whether  the  appointment  be  verbal  or  written. 

Art.  55.  The  clerks,  officials,  and  assistants  of  the  Registry  of  prop- 
erty can  not  present  any  document  for  entry  in  the  Registry  as  repre- 
sentatives of  the  interested  persons. 

Art.  56.  Records  shall  be  made  by  Registers  within  fifteen  davs 
following  the  date  of  the  presentation  of  the  receipt  showing  that  tlie 
fees  have  been  paid ;  and  should  none  be  due  on  the  instrument,  it 
shall  be  so  stated  in  the  record,  within  the  same  period,  computed  from 
the  date  of  the  entry  of  presentation. 

.If  this  period  has  elapsed  without  the  entry  having  been  made,  the 
interested  party  may  complain  to  the  Delegate  and  demand  an  investi- 
gation of  the  Registry  proving  the  delay,  and  entering  claim  against 
the  Register  for  any  resulting  damages. 

The  Delegate,  in  view  thereof,  shall  order  the  entry  made,  and  if 
the  Register  does  not  prove  that  some  important,  unavoidable  obstacle 
existed  which  prevented  it,  he  shall  transmit  a  report  to  the  Presi- 
dent of  the  Audiencia,  so  that  the  proper  penalty  may  be  imposed 
on  him. 

Art.  57.  To  insure  the  record  in  the  case  mentioned  in  Article?  of 
the  law,  the  Notary,  or  the  authority  or  official  who  issues  or  certifies 
to  the  instrument  in  which  the  right  of  a  third  person  is  reserved, 
shall  forward  the  documents  necessary  to  make  said  entry,  directly  to 
the  Register. 

The  expenses  incurred  in  the  transmission  of  said  documents  shall 
be  defrayed  by  the  parties  to  the  instrument  or  contract,  containing 
the  reservation  of  the  right  of  a  third  person. 

When  the  instrument  or  contract  containing  said  reservation  is  cer- 
tified abroad  the  Spanish  diplomatic  or  consular  agent  shall  forward 
the  document  or  documents  to  the  Department  of  State,  who  shall 
turn  them  over  to  the  Colonial  Department  for  the  proper  proceedings. 

If  the  instrument  or  contract  referred  to  in  the  preceding  para- 
graph is  certified  in  any  part  of  America,  to  be  used  m  the  Registries 
of  Cuba  and  Porto  Rico,  or  in  any  part  of  Asia  or  Oceania,  to  be 
recorded  in  the  Philippines,  the  proper  Spanish  agent  shall  transmit 
the  document  or  documents  to  the  proper  Governor-General,  who 
shall  forward  them  to  the  President  of  the  Audiencia  of  the  territory 
for  the  necessary  proceedings. 

a  See  G.  O.  No.  192,  headquarters  of  the  Army,  A.  G.  tf.f  Dec.  30,  1898. 
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The  Register,  in  view  thereof,  shall  make  the  entry,  if  the  instru- 
ment or  contract  is  hot  subject  to  a  tax,  according  to  the  note  made  in 
the  instrument,  proceeding  for  the  collection  of  his  fees  in  accordance 
with  the  provisions  contained  in  Article  336  of  the  law.  If  a  tax  is 
to  be  charged,  the  Register  shall  make  the  entry  of  presentation,  and 
shall  not  make  the  record  until  payment  for  the  former  has  been  made. 

When  the  instrument  or  contract  refers  to  property  located  in  the 
territory  of  different  Registries,  the  Register  shall  officially  transmit 
to  the  proper  Registry  the  document  to  be  recorded,  after  having 
made  in  his  own  entry  of  presentation  advising  the  person  interested 
to  this  effect  The  other  Registers  shall  proceed  in  a  similar  manner, 
the  last  one  returning  the  document  to  the  first. 

The  official  transmission  of  the  document  which  Notaries,  Officials, 
or  Registers  must  make,  according  to  the  cases  mentioned,  shall  be 
through  the  representative  of  the  Department  of  Public  Prosecution, 
so  that  the  latter  may  make  the  proper  presentation. 

Art.  58.  Registers  shall  be  careful  under  their  responsibility  in 
making  the  entry,  or  record,  as  the  case  may  be,  of  the  instruments  or 
contracts  referred  to  in  the  preceding  article,  that  an  express  mention 
be  made  therein  of  the  property  right  reserved,  and  of  the  persons  to 
whom  the  reservation  is  made. 

Art.  59.  To  number  the  estates  recorded  in  accordance  with  the 
provisions  contained  in  Article  8  of  the  law,  the  first  one  of  which  the 
ownership  is  entered  in  the  new  Registries  shall  be  designated  by 
Number  1,  and  with  the  following  numbers  in  strict  order  of  dates  the 
ones  which  are  successively  entered  under  the  same  conditions. 

Said  numeration  shall  always  be  made  in  figures. 

Art.  60,  When  an  estate  designated  with  its  proper  number  in  the 
Registry  is  subdivided,  the  part  separated  in  favor  of  the  new  owner 
shall  be  entered  with  a  new  number,  a  brief  statement  of  this  fact  be- 
ing made  in  the  margin  of  the  old  record  with  a  reference  to  the  new 
one. 

When  two  estates  are  joined  to  make  a  single  one,  the  latter  shall 
be  recorded  under  a  new  number,  a  statement  to  this  effect  being  made 
in  the  margin  of  each  one  of  the  previous  records  relating  to  the 
ownership  of  the  estates  which  are  joined.  In  the  new  record  refer- 
ence shall  also  be  made  to  said  entries  as  well  as  to  the  incumbrances 
previously  existing  on  said  joined  estates. 

Art.  61.  The  following  snail  be  recorded  under  one  number  only, 
should  the  interested  parties  so  request,  being  considered  as  a  single 
estate  in  accordance  with  Article  8  of  the  law,  and  for  the  effects  men- 
tioned therein : 

First.  Rural  property  known  as  estates,  coffee  plantations,  sugar 
plantations,  meadows,  farms,  cattle  farms,  pastures,  etc.,  which  form 
dependent  or  joined  property,  with  one  or  more  buildings  and  one  or 
several  pieces  of  ground,  wooded  or  not  wooded,  even  if  the  latter  are 
not  contiguous  to  each  other,  nor  to  the  building,  provided  they  belong 
to  the  same  series  of  estates  and  to  one  person  only,  or  to  several  pro 
indiviso,  or  even  when  they  are  subject  to  the  same  incumbrances  or 

Sroperty  rights  belonging  to  one  or  more  persons,  and  composed  of 
ifferent  lots  or  parts  given  in  emphyteusis.  For  the  purposes  of  the 
record,  the  direct  ownership  only  shall  be  considered,  even  when  sev- 
eral persons  collect  rents  or  annuities  of  an  estate  in  the  capacity  of 
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direct  owners,  provided  said  estate  is  not  actually  divided  among  them 
for  this  purpose. 

Second.  All  town  estates  and  all  buildings,  even  when  certain  parts, 
rooms  or  floors,  belong  to  different  persons,  whether  in  absolute  or 
qualified  ownership. 

Third.  Any  building  or  place  of  shelter  situated  outside  of  towns, 
with  all  its  dependencies  and  appurtenances,  such  as  yards,  covered 
passages,  pigeon  houses,  etc.,  even  when  it  belongs  to  several  owners 
pro  indivtso,  is  subject  to  incumbrances  or  property  rights  belonging 
to  one  or  more  persons,  and  when  it  is  divided  into  lots  or  parts  given 
in  emphyteusis. 

Fourth.  Contiguous  parcels  of  land,  belonging  to  one  owner  or  to 
several  pro  indiviso,  even  when  they  have  no  place  of  shelter  and  have 
not  been  conveyed  in  the  same  manner  nor  by  the  same  person,  and 
came  into  the  possession  of  the  last  grantee  through  different  instru- 
ments. 

When  the  property  right  or  incumbrance  which  affects  all  of  the 
estates  united,  referred  to  in  No.  1,  should  be  divided  into  fractions, 
and  the  estates  encumbered  by  each  part  are  determined,  the  latter 
may  be  recorded  apart  from  the  others,  and  under  a  separate  number, 
although  all  those  which  are  affected  by  part  of  the  incumbrance  con- 
stitute one  group  among  themselves. 

If  any  of  the  groups  of  estates  which  may  be  recorded  under  one 
number,  in  accordance  with  the  provisions  of  this  article,  should  be 
located  within  the  limits  of  two  or  more  municipalities,  the  portion 
corresponding  to  each  one  shall  be  entered  in  its  special  Registry,  a 
statement  being  made  at  the  end  of  the  record  that  the  estates  affected 
thereby,  in  conjunction  with  the  others,  whose  numbers,  folios  and 
volumes  shall  be  cited,  constitute  (the  estate,  coffee  plantation,  farm, 
etc.),  with  a  statement  of  the  name,  should  it  have  any,  or  otherwise 
the  general  name  by  which  said  group  is  known. 

Art.  62.  Records  relating  to  each  estate  shall  be  numbered  in  the 
order  in  which  they  are  made. 

Art.  63.  To  indicate  exactly  the  estates  or  rights  which  are  the  sub- 
ject-matter of  the  records,  Registers  shall  act  in  accordance  with  the 
provisions  contained  in  Article  9  of  the  law,  subject  to  the  following 
rules: 

First.  The  character  of  the  estate  shall  be  described,  stating  whether 
it  is  rural  or  city,  and  the  name  by  which  such  estates  are  known  in 
the  province  or  town. 

Second.  The  location  of  the  rural  estates  shall  be  fixed  by  a  state- 
ment of  the  district,  subdistrict,  or  any  other  name  by  which  the  place 
in  which  they  are  located  is  known,  their  boundaries  according  to  the 
four  cardinal  points,  the  character  of  the  contiguous  estate,  and  any 
details  which  will  avoid  its  being  confounded  with  others. 

Third.  The  location  of  the  city  property  shall  be  fixed  by  stating 
the  town  in  which  it  is  located,  the  name  of  the  street  or  place,  the 
number,  should  it  have  any,  and  if  the  latter  is  of  a  recent  date,  its 
former  number  shall  also  be  stated ;  the  number  of  the  square,  block, 
or  quarter,  the  name  of  the  building,  should  it  be  known  by  any 
special  one,  the  bounds,  and  any  other  details  which  will  serve  to  dis- 
tinguish the  recorded  estate  from  another. 

Fourth.  The  superficial  area  shall  be  stated  in  the  manner  in  which 
it  appears  in  the  instrument  and  with  the  denominations  employed 
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therein;  but  if  add  measurement  does  not  appear  in  the  instrument, 
this  fact  shall  be  stated  in  the  record. 

Fifth.  The  character  of  the  right  recorded  shall  be  indicated  by  the 
name  given  thereto  in  the  instrument,  and  if  none  has  been  given  it, 
none  shall  be  expressed  in  the  record. 

Sixth.  The  value  of  the  estate  or  right  recorded  shall  be  stated,  if  it 
appears  from  the  instrument,  in  the  same  manner  it  is  stated  therein, 
either  in  money  or  in  kind,  or  in  any  other  manner.  If  said  value  has 
been  arrived  at  by  appraisement  for  the  payment  of  the  taxes,  or  if  a 
use  or  annuity  is  in  question  which  was  capitalized  for  the  payment 
thereof,  the  amount  taken  as  a  basis  for  the  fees  shall  be  indicated  in 
the  record. 

Seventh.  To  indicate  the  extent  of  and  incumbrances  on  the  right 
which  is  to  be  recorded,  a  detailed  and  literal  statement  shall  be 
made  of  all  which,  according  to  the  deed,  limits  said  right  and  the 

Srivileges  of  the  grantee  for  another's  benefit,  whether  it  be  a  person 
etermmed  on  or  an  undetermined  one,  as  well  as  the  time  when 
the  obligations  contracted  will  fall  due,  if  those  recorded  are  of  this 
character. 

Eighth.  The  liens  on  the  estate  or  right  which  is  affected  by  the 
immediate  or  mediate  entry  may  appear  either  from  a  previous  record 
or  only  from  the  instrument  presented.  In  the  former  case  their 
nature  and  number  shall  be  briefly  stated,  indicating  what  number 
each  one  has,  and  the  folio  and  liber  of  the  Registry  where  they  can 
be  found?  In  the  latter  case  they  shall  be  copied  literally,  giving 
notice  that  they  have  not  been  recorded.  If  said  liens  appear  from 
the  instrument  and  from  the  Registry  also,  but  with  some  difference 
between  the  two,  said  variance  shall  be  noted. 

Ninth.  TTie  names  which  must  be  stated  in  the  record  shall  be 
expressed  as  they  appear  in  the  instrument,  the  Register  not  being 
permitted,  even  with  the  consent  of  the  parties,  to  add  or  to  omit 
any.  To  the  name  shall  be  added  the  age,  status  (whether  married 
or  single),  profession,  and  domicile.  Societies  or  public  establish- 
ments shall  be  designated  by  the  name  by  which  they  are  known, 
stating  their  domicile  at  the  same  time,  as  well  as  that  of  the  person 
who  requests  the  record  in  their  name,  if  it  is  not  a  society  known  by 
its  firm  name  only. 

Tenth.  Any  record  of  instruments  or  contracts  for  which  taxes 
are  due  the  IS t ate  shall  also  indicate  the  amount  thereof  and  the  date 
and  number  of  the  receipt. 

Eleventh.  At  the  end  of  any  record  or  notice  the  Register  shall 
state  the  fees  which  were  charged  therefor. 

Art.*  64.  In  any  record  relating  to  estates  of  which  the'  land  be- 
longs to  one  person  and  the  building  or  the  plantings  to  another,  this 
fact  shall  be  clearly  stated. 

Art.  65.  Whenever  any  right  previously  created  in  realty,  such 
as  an  annuity  (censo),  mortgage,  use,  and  other  similar  rights  are 
recorded  for  any  reason  whatsoever,  there  shall  be  stated  the  date 
of  their  creation,  the  name  of  the  grantor,  and  the  special  incum- 
brances under  which  they  were  created,  as  far  as  they  appear  from 
the  instrument,  should  they  relate  to  a  realty. 

If  these  should  appear  from  the  original  record  of  the  right, 
subsequent  ones  shall  only  contain  an  indication  thereof,  with  the 
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proper  reference  to  said  record.  Should  no  prior  record  exist,  this 
fact  shall  be  stated. 

Abt.  66.  In  records  of  mortgages  the  price  at  which  the  estate  is 
valued  by  the  contracting  parties  shall  be  stated,  as  well  as  a  renun- 
ciation of  any  new  appraisement  or  action  brought  for  this  purpose. 
The  time  of  the  maturity  of  the  obligation  shall  also  be  stated  with 
great  precision  and  clearness. 

Partial  payments  made  by  the  debtor  on  account  of  the  principal 
or  interest  of  the  loan  shall  be  noted  on  the  margins  in  the  manner 
prescribed  by  Article  181  of  these  Regulations,  it  being  permissible 
to  prove  them  by  a  notarial  instrument. 

Art.  67.  The  assignment  of  a  mortgage  right  or  of  any  other  prop- 
erty right  shall  be  shown  by  means  of  a  new  entry,  which  shall  make 
reference  to  the  first  one,  citing  its  number  and  iolio,  names  of  the 
assignor  and  the  assignee,  and  the  other  details  which  appear  in  the 
assignment,  and  whicn  are  common  to  all  records. 

Art.  68.  In  records  of  leases  the  price  stipulated  and  the  duration 
of  the  contract  shall  be  stated. 

Abt.  69.  Railroad,  canal,  and  other  public  works  of  a  similar  char- 
acter may  be  recorded  at  any  time,  presenting  for  this  purpose  the 
instrument  by  which  the  definite  concession  of  the  work  was  granted, 
be  it  a  law,  Royal  Decree,  or  public  instrument,  presenting  at  the 
same  time  the  other  documents  fixing  or  modifying  the  rights  al- 
lowed the  grantee. 

Abt.  70.  If  the  record  treated  of  in  the  preceding  article  should 
be  made  during  the  execution  of  the  public  work,  additions  or  cor- 
rections may  be  made,  when  said  work  or  any  of  its  sections  is  com- 
pleted, by  virtue  of  the  instrument  setting  forth  the  survey  and  the 
plan,  or  by  any  other  documents  by  whicn  a  change  is  made  therein 
or  in  the  rights  recorded. 

Art.  71.  The  record  of  the  concessions  treated  of  in  Article  69 
must  be  made  in  the  Registry  of  property  within  the  bounds  of 
which  is  located  the  beginning  of  the  road  or  canal,  a  brief  reference 
being  made  to  this  original  record  in  the  other  Registries  whose 
territory  is  crossed  by  the  public  work,  in  which,  as  well  as  in  the 
corresponding  books  of  the  proper  municipalities,  the  length  of  the 
ground  covered  shall  be  stated,  and  the  conditions  of  the  property 
rights  which  may  be  of  private  interest  in  those  districts,  it  being 
unnecessary  in  any  case  to  state  the  bounds  of  the  contiguous  estates 
or  the  prior  record  of  the  land  granted  for  the  construction  of  the 
.road  or  canal. 

Art.  72.  The  stations,  warehouses,  dams,  bridges,  aqueducts,  and 
other  works  constituting  an  integral  part  of  said  road  or  canal,  nec- 
essary for  its  existence  and  operation,  do  not  require  a  distinct  and 
special  record,  but  shall  be  included  in  the  general  record  or  in  the 
special  ones  of  the  public  work  itself,  stating  in  each  Registry  the 
works  located  in  the  part  of  the  line  comprised  within  their  juris- 
diction. But  other  buildings  and  constructions,  such  as  orchards, 
gardens,  forests,  plantings,  and  any  other  rural  or  city  property, 
and  property  rights  arising  out  of  railroads,  canals,  and  other  public 
works  which  are  the  private  property  of  the  grantee  companies,  must 
be  recorded  specially  and  separately  in  the  proper  Registry,  with 
the  details  ana  conditions  required  by  law  and  by  these  Regulations, 
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Abt.  73.  The  original  record  of  the  railroad,  canal,  or  public  work 
must  necessarily  state  whether  the  company  to  whom  the  concession 
was  granted  is  or  is  not  authorized  to  issue  mortgage  bonds  payable 
to  the  bearer;  and  should  it  be  so  authorized,  the  amount  of  the  prin- 
cipal fixed  therefor,  which  determines  the  scope  and  limits  of  the 
powers  of  the  company  in  this  respect.  If  this  authority  is  granted 
after  the  record  has  been  made  in  the  Registry,  it  shall  be  entered 
by  means  of  a  marginal  note  opposite  the  same,  the  Royal  Decree 
authorizing  the  issue  of  said  obligations  serving  as  a  basis  therefor. 

Abt.  74.  After  the  description  of  an  estate  has  been  made  in  its 
record  of  ownership  it  shall  not  be  repeated  in  any  other  records  or 
entries  made  in  the  Registry  relating  thereto^  provided  the  name, 
location,  superficial  area,  bounds,  and  other  important  details  are 
stated  in  the  same  manner  in  the  instrument  presented  for  this  pur- 
pose; but  the  number  of  the  estate,  of  the  record,  and  of  the  folio 
and  liber  of  the  Registry  in  which  said  description  may  be  found 
shall  be  cited,  adding  any  other  details  to  complete  it,  and  which 
appear  from  the  instrument  presented! 

When  all  the  details  are  not  indicated  in  the  same  manner,  a  state- 
ment shall  be  made  of  only  the  ones  at  variance  and  a  simple  reference 
made  to  the  other  ones. 

Abt.  75.  Records  of  any  kind  shall  be  made  in  the  following  order: 

First.  Description  of  the  estate  the  subject  of  record,  or  a  reference 
thereto,  if  proper,  according  to  the  preceding  article. 

Second..  A  statement  of  the  encumbrances,  should  there  be  any. 

Third.  Name  and  title  of  the  person  transferring  the  right  or  the 
name  of  the  corporation  or  legal  person  who  is  the  last  grantor 
thereof. 

Fourth.  A  statement  of  the  property  right  which  it  is  desired  to 
record,  and  of  the  interest  on  which  it  is  based,  if  the  estate  itself 
is  not  alienated  by  the  record. 

Fifth.  The  name  of  the  right  transferred,  and  that  of  the  person, 
entity,  corporation,  or  organization  to  whom  it  is  transferred. 

Sixth.  An  exact  copy  of  the  conditions  imposed  upon  the  grantee 
or  upon  his  successors  which  restrict  the  privileges  of  ownership  in 
any  manner  whatsoever. 

Seventh.  A  statement  of  the  instrument  presented  to  the  Registry, 
indicating  the  Court  or  the  name  and  surname  of  the  notary  or 
official  who  certified  it,  the  place  and  date  of  its  making  and  execution. 

Eighth.  The  day  and  hour  of  its  presentation  to  the  Registry, 
citing  the  number  and  folio  of  the  entry  of  presentation. 

Ninth.  The  amount  paid  for  Royal  taxes  and  the  number  of  the 
receipt,  which  shall  remain  in  the  possession  of  the  Register,  or  a 
statement  that  the  instrument  or  contract  is  not  subject  to  said  tax. 

Tenth.  The  conformity  of  the 'record  with  the  documents  to  which 
it  refers,  and  a  statement  of  the  package  in  which  those  which  must 
be  filed  may  be  found. 

Eleventh.  Date  of  the  record  and  signature  of  the  Register. 

Twelfth.  Fees  of  the  Register. 

Abt.  76.  For  the  purposes  of  the  fourth  paragraph  of  Article  2  of 
the  law  and  Article  29  of  these  Regulations,  the  record  of  final  judg- 
ments declaring-  incapacity  shall  oe  made  in  accordance  with  the 
rules  of  Article  9  of  the  law  and  63  of  these  Regulations,  applicable 
thereto,  and  shall  also  contain  the  following  details: 

First.  Name,  surname,  and  residence  of  the  complainant. 
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Second.  Purpose  of  the  complaint 

Third.  The  clause  of  the  decision  disposing  of  the  question,  indi- 
cating the  Court  which  issued  it,  its  date,  and  its  final  disposition. 

Fourth.  Proof  of  the  publication  of  the  incapacity  and  designation 
of  the  person  who  has  been  appointed  to  administer  the  affairs,  if 
said  person  should  be  named  in  the  decree. 

Art.  77.  Registers  shall  consider,  in  accordance  with  the  provisions 
contained  in  Article  18  of  the  law,  as  legal  errors  in  the  documents 
or  instruments  which  it  is  desired  to  record,  all  those  affecting  the 
form  of  the  instruments,  as  well  as  the  effectiveness  of  the  obligations 
or  rights  contained  in  the  same,  provided  they  appear  from  the  text 
of  said  documents  or  instruments  or  niay  be  observed  by  a  simple 
inspection  thereof. 

Those  which  do  not  state,  or  state  without  sufficient  clearness,  any 
of  the  details  which  according  to  the  law  the  record  must  contain, 
under  pain  of  nullity,  shall  be  considered  as  comprised  in  Article  18 
of  the  law. 

Art.  78.  The  determination  made  bv  Registers,  or,  in  a  proper  case, 
by  the  President  of  the  Audiencia,  or  the  legality  of  the  instruments 
presented,  of  the  capacity  of  the  person  executing  them,  or  of  the 
competency  of  the  Judges  or  Courts  ordering  the  cancellations,  ac- 
cording to  the  provisions  contained  in  Articles  18,  100,  and  101  of 
the  law,  shall  be  limited  for  the  purpose  of  refusing,  suspending,  or 
admitting  the  record,  and  shall  not  prevent  nor  prejudice  the  suit 
which  may  be  instituted  before  the  Courts  with  regard  to  the  nullity 
of  said  instrument,  or  the  competency  of  said  Judge  or  Court,  unless 
a  judgment  in  cassation  is  rendered. 

If  the  judgment  rendered  in  said  suit  shows  that  the  instrument 
was  incorrecfly  classified,  or  the  capacity  of  the  parties  thereto  or 
the  competency  of  the  Judge  or  Court,  the  Register  shall  make  the 
record  or  shall  cancel  the  one  that  has  been  made,  as  may  be  proper, 
the  new  record  bearing  the  date  of  the  entry  of  presentation  of  the 
instrument  which  gave  rise  to  these  interlocutory  proceedings. 

Art.  79.  Registers  shall  not  only  refuse  to  record  any  instrument 
which  contains  errors  preventing  it,  making  a  cautionary  notice 
thereof  or  not,  as  may  be  proper,  but  also,  if  it  appears  from  said 
instrument  that  some  crime  has  been  committed,  they  shall  give  notice 
thereof  to  the  proper  judicial  authority,  forwarding  the  document 
containing  it. 

Art.  80.  Registers  can  not  themselves  determine  the  legality  of 
documents  of  any  kind  presented  to  them  if  they  or  their  respective 
wives  or  relatives  within  the  fourth  degree  of  consanguinity  or  the 
second  of  affinity  have  any  interest  in  said  documents."  For  this 
purpose  the  notaries  certifying  them  shall  be  considered  as  interested. 

Tne  legality  of  the  documents  referred  to  shall  be  determined  under 
their  responsibility  by  the  representative  of  the  Department  of  Public 
Prosecution,  or,  in  his  absence,  by  a  lawyer  of  the  subdistrict,  who 
must  be  an  adult,  to  either  of  whom,  as  may  be  proper,  they  shall  be 
transmitted  by  the  Register,  the  former  receiving  the  proper  fees 
according  to  the  Schedule. 

Art.  81.  If  the  Register  should  not  make  the  record  demanded  on 
account  of  an  error  in  the  instrument,  and  the  interested^  party  re- 
quests that  a  cautionary  notice  thereof  be  made  instead,  in  accord- 
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ance  with  No.  8,  Article  42  of  the  law,  a  marginal  note  shall  be  made 
in  the  following  terms: 

.The  record  (or  cancellation)  referred  to  In  the  adjoining  entry  Is  suspended, 
because  the  instrument  (or  judicial  mandate)  presented  (here  the  errors  which 
have  been  noted).    And  as  this  error  may  be  corrected,  I  make  a  cautionary 

notice  thereof  in  volume of  the  municipality  of ,  folio ,  estate 

No. .     (Date  and  surname.) 

If  the  error  is  one  that  can  be  corrected  and  the  thirty  days  re- 
ferred to  in  Articles  17  and  19  of  the  law  have  elapsed  without  the 
cautionary  notice  having  been  requested  or  the  error  corrected,  a  note 
at  the  margin  of  the  entry  of  presentation  shall  be  made  in  the  fol- 
lowing terms: 

The  adjoining  entry,  No. ,  is  cancelled,  the  document  presented  having 

contained  the  error ,  or  the  errors ,  and  thirty  working  days  having 

elapsed  without  having  been  corrected  or  a  cautionary  notice  thereof  having 
been  requested.     (Date  and  surname.)0 

Art.  82.  In  compliance  with  the. provisions  contained  in  the  last 
paragraph  of  Article  66  of  the  law,  and  in  the  third  paragraph  of 
Article  246  of  the  same,  if  the  interested  person  appeals  from  the  de- 
termination of  the  Register,  or  if  some  consultation  has  been  made 
regarding  the  taxes,  if  the  thirty  working  days  have  not  elapsed  from 
the  date  of  the  presentation,  a  note  shall  be  made  at  the  margin  of 
the  entry  of  the  latter  in  the  following  terms: a 

The  adjoining  record  remains  in  force  until  the  objection  entered  or  the  con- 
sultation made  has  been  decided.    (Date  and  surname.) 

If  the  determination  made  by  the  Register  is  definitely  confirmed, 
the  decision  shall  be  communicated  to  him  officially ;  and  if  within 
the  fifteen  working  days  following  the  date  on  which  the  person  in- 
terested was  notified  of  the  decision  the  errors  are  not  corrected,  the 
Register  shall  officially  cancel  it. 

Should  the  error  be  corrected,  or  should  it  be  decided  that  the  record 
should  have  been  made,  the  Register  shall  do  so  if  the  instrument  has 
not  been  entered  in  the  Registry,  and  if  it  has  been  noted,  he  shall 
convert  said  entry  into  a  record.* 

Art.  83.  If  the  defect  in  the  instrument  is  such  that  the  Register 
does  not  believe  he  should  make  a  cautionary  notice  thereof  in  accord- 
ance with  Article  65  of  the  law,  he  shall  make  a  marginal  note  in  the 
following  terms: 

The  record  (cautionary  notice  or  cancellation)  to  which  the  adjoining  record 
refers,  is  not  admitted  because  the  instrument  presented  (here  the  defects 
noted).  And  as  said  error  does  not  appear  to  be  capable  of  correction,  a  cau- 
tionary notice  can  not  be  made  either.     (Date  and  surname.)0 

Art.  84.  The  assignee  of  any  recorded  right  must  enter  the  assign- 
ment in  his  favor,  provided  it  has  been  effected  by  any  recordaole 
document.  If  the  assignment  has  been  made  before  the  right  is 
recorded  in  favor  of  the  assignor,  the  assignee  may  demand  the  record 
in  favor  of  the  principal  at  the  same  time  he  requests  his  own. 

Instruments  of  agreement  and  sale  of  crown  lands  shall  be  recorded 
in  the  names  of  the  assignees,  without  requiring  a  prior  record  in 
favor  of  the  State.    The  record  of  these  instruments  shall  be  obliga- 

"  -.See  G.  O.  No.  99,  headquarters'  Department  of  Porto  Rico,  Apr.  30,  1900. 
75270— H.  Doc.  1484, 60-2,  pt  2 42 
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tory,  and  they  must  be  presented  for  this  purpose  within  the  period 
of  one  year,  computed  from  the  date  of  their  execution. 

Art.  85.  Heirs  and  legatees  can  not  record  realty  or  property  rights 
in  their  favor  which  have  not  been  recorded  by  the  decedents.  The 
property  or  rights  which  come  under  this  head  shall  be  recorded  in 
the  name  of  the  deceased  person  before  being  entered  in  the  name  of 
the  person  to  whom  they  were  awarded.  This  record  shall  be  made 
at  the  expense  of  the  estate  and  at  the  request  of  any  of  the  interested 
parties  or  of  the  representative  of  the  Department  of  Public  Prosecu- 
tion, if  the  heirship  is  vacant. 

A  prior  record  in  favor  of  the  principal  shall  not  be  necessary  with 
regard  to  real  estate  and  property  rights  that  he  may  have  acquired 
before  the  date  on  which  the  mortgage  law  went  into  operation,  pro- 
vided this  is  made  to  appear  by  the  means  indicated  in  Article  20  of 
the  law. 

Art.  86.  Whenever  a  record  or  cautionary  notice  of  real  estate, 
which,  on  account  of  the  death  of  a  person,  must  pass  to  his  heir  or 
legatee,  is  requested  without  a  judicial  decree  having  been  issued,  the 
instrument  proving  the  date  of  said  death  shall  be  presented  and  filed 
in  the  Registry. 

Art.  87.  Authenticated  documents  shall  be  considered  for  all  the 
purposes  of  the  second  paragraph  of  Article  21  of  the  law,  lease  con- 
tracts of  the  last  ten  years,  in  which  mention  is  made  of  the  general 
title;  judicial  proceedings  of  possession,  survey,  or  demarcation;  de- 
crees of  summary  action  for  possession,  or  any  other  documents  which 
certify  to  and  which  expressly  mention  the  property  and  their  origin 
in  terms  sufficiently  explicit  in  the  judgment  of  the  Register,  the 
proper  administrative  appeal  from  his  decision  always  being  reserved. 

Art.  88.  Judges  or  Courts  before  whom  an  action  is  brought  con- 
cerning the  nullity  of  an  entry  or  record  shall  inform  the  proper 
Register  of  this  suit. 

The  Register,  on  the  same  day  he  receives  the  notice  from  the  Judge 
or  Court,  shall  make  a  marginal  note  against  the  entry  or  record  in 
the  following  terms : 

Suit  against  the  nullity  brought  by  N before  the  Inferior  Court  or  Court 

of ,  Office  of .     (Date  and  surname.) 

Art.  89.  If  the  exception  to  the  nullity  is  refused,  the  Court  or 
Judge  shall  also  communicate  to  the  Register  the  decree  in  which  it 
is  refused,  so  that  he  may  cancel  the  marginal  note  which  has  been 
made,  by  another  contiguous  one,  stating: 

The  appeal  of  nullity  indicated  in  the  preceding  note  has  been  refused  by  a 
decree  of  such  date.     (Date  and  surname.) 

Art.  90.  After  the  nullity  of  an  entry  or  of  a  record  has  been 
declared,  the  Judge  or  Court  shall  order  it  canceled  and  a  new  one 
made  in  the  manner  prescribed  by  the  law. 

This  new  record  shall  be  effective  from  the  date  it  properly  should 
be,  according  to  the  respective  cases. 

Title  III. — Cautionary  notices. 

Art.  91.  The  person  who  brings  the  action  for  ownership,  referred 
to  in  case  No.  1  of  Article  42  of  the  law,  may  at  the  same  time  or 
subsequently  request  that  a  cautionary  notice  thereof  be  made,  offering 
to  indemnify  any  damages  which  may  be  caused  the  defendant 
thereby,  should  he  win  the  suit. 


Digitized  by  VjOOQIC 


REGULATIONS  FOB  BXBOTTTION  OF  MORTGAGE  LAW.  1281 

The  Judge  or  Court  shall  order  the  notice  made,  if  it  is  proper,  at 
the  time  of  beginning  the  action  and  within  the  period  of  three  days 
if  said  action  is  subsequently  begun. 

Art.  92.  Cautionary  notices  shall  be  made  by  an  attachment  of 
realty  or  property  rights,  ordered  by  a  civil  or  criminal  judgment, 
even  when  the  former  is  only  cautionary,  the  following  rules  being 
observed : 

First.  If  the  ownership  of  the  estates  attached  appears  recorded  in 
the  old  or  new  books  in  favor  of  a  person  other  than  the  one  against 
whom  the  attachment  was  ordered,  entry  of  the  notice  shall  be  refused, 
the  provisions  prescribed*  by  the  law  and  regulations  for  records 
refused  on  account  of  errors  which  can  not  be  corrected  being 
observed.  The  Registers  in  such  case  shall  keep  one  of  the  copies  of 
the  judgment  and  shall  return  the  other,  with  a  memorandum  of  the 
refusal,  clearly  stating  the  reason  therefor. 

Second.  If  the  ownership  of  the  property  attached  is  not  recorded, 
the  notice  of  the  attachment  shall  be  suspended,  and  in  its  place  a  cau- 
tionary notice  shall  be  made  of  the  suspension  of  the  same,  if  said 
error  is  capable  of  correction. 

Third.  The  persons  interested  in  attachments  may  demand  that  the 
person  who  is  considered  the  owner,  or  his  representative  in  the  pro- 
ceedings, be  required  to  correct  the  defect  by  having  the  omitted  record 
made;  and  should  he  refuse  to  do  so,  they  may  request  that  the  Judge 
or  Court  order  it,  if  they  have  or  can  present  the  instrument  requisite 
for  this  purpose. 

Fourth.  When,  by  virtue  of  a  final  decree,  the  sale  of  the  attached 
property  is  ordered,  the  interested  persons  may  also,  if  the  owner 
refuses  to  have  the  record  made,  supply  the  lack  of  titles  by  the 
means  established  by  Title  XIV  01  the  taw. 

Fifth.  The  interested  persons  may  request  in  the  same  manner,  in  a 

S roper  case,  that  the  attached  property  be  sold  at  auction  on  the  con- 
ition  that  the  buyer  make  the  record  which  was  omitted,  before  the 
execution  of  the  bill  of  sale,  within  a  sufficient  period  to  be  fixed  by 
the  Judge  or  Court,  taking  all  steps  for  this  purpose  that  the  person 
interested  could  have  taken,  in  accordance  with  the  provisions  above 
mentioned.  The  expenses  and  costs  caused  by  the  refusal  of  the 
owner  to  make  the  record  shall  be  defrayed  by  him. 

Art.  93.  Authorities  who  order  the  attachment  of  realty  in  admin- 
istrative proceedings  shall  have  cautionary  notices  thereof  entered. 
For  this  purpose  they  shall  order  a  certificate  in  duplicate  to  be  pre- 
sented to  the  proper  Begister,  comprising  the  writ  or  attachment  and 
other  matters  necessary  for  such  entries,  according  to  Article  72  of 
the  law. 

Art.  94.  When  the  purchaser  of  an  estate  or  right  belonging  to  the 
State  is  declared  a  bankrupt,  not  having  paid  the  price  therefor  within 
the  proper  time,  a  cautionary  notice  oftnis  declaration  shall  be  made, 
proceeding  for  this  purpose  in  the  manner  prescribed  in  the  preceding 
article. 

Art.  95.  The  cautionary  notice  treated  of  in  case  number  3  of  Arti- 
cle 42  of  the  law  can  not  oe  made  until,  in  the  execution  of  the  judg- 
ment, realty  of  the  person  against  whom  judgment  is  rendered  is 
ordered  attached,  in  the  manner  prescribed  for  summary  actions  for 
possession. 
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Art.  96.  The  cautionary  notice  treated  of  in  case  number  4  of  Arti- 
cle 42  of  the  law  shall  also  be  proper  when  some 'debtor  is  declared 
insolvent  or  bankrupt,  in  accordance  with  the  proceedings  prescribed 
by  the  Law  of  Procedure.  • 

Art.  97.  Any  cautionary  notices  which  can  not  be  made  except  in 
accordance' with  a  judicial  decree,  shall  be  made  by  virtue  of  the  pres- 
entation in  the  Kegistry  of  the  mandate  of  the  Judge  or  Court,  in 
which  shall  be  comprised  literally  the  special  order  in  which  it  was 
decreed,  its  date,  and  the  document  or  documents  upon  which  said 
notice  is  based. 

The  mandate  shall  always  be  issued  by  the  Judge  or  Court  within 
whose  territorial  limits  the  Registry  in.  which  the  cautionary  entry  is 
to  be  made  is  located,  to  whom  other  Judges  or  Courts  shall  transmit 
letters  requisitorial  to  issue  the  mandates,  when  the  Registry  is  not 
located  within  their  own  jurisdiction. 

Art.  98.  Cautionary  notices  may  be  demanded  by  the  persons  inter- 
ested therein,  in  accordance  with  the  law  and  these  regulations. 

Art.  99.  Cautionary  notices  shall  be  proper — 

First.  When  they  are  directly  and  specifically  demanded  or  ordered ; 
provided,  that  for  this  purpose  a  title  deed,  document,  or  mandate  is 
presented  to  the  Registry  which  can  produce  it,  in  accordance  with 
Articles  19  and  42  of  the  law  and  other  provisions  of  the  same. 

Second.  When  some  record  or  marginal  note  is  requested,;  which  can 
not  be  made  on  account  of  some  error  susceptible  of  correction,. or  any 
other  impediment  insufficient  to  cause  its  refusal,  if  the  interested  per- 
sons request  that  said  cautionary  notice  *be  made  while  the  error  is 
being  corrected. 

When  a  cautionary  notice  is  ordered  by  a  judicial  mandate,  which 
can  not  be  made  for  good  reasons,  compliance  therewith  shall  be 
suspended  and  a  cautionary  notice  of  the  suspension  shall  be  made. 

All  cautionary  notices  shall  include  the  details  stated  in  the  follow- 
ing article. 

The  provisions  of  number  2  of  this  article,  relating  to  marginal 
notes,  shall  be  construed  as  being  applicable  exclusively  to  those  which 
are  not  a  necessary,  consequence  of  some  record. 

Art.  100.  To  make  a  cautionary  notice  of  legacies  by  virtue  of  an 
agreement  between  the  parties?  according  to  the  provisions  contained 
in  Article  56  of  the  law,  a  certified  copy  of  the  beginning,  the  ending, 
and  proper  clause  of  the  will  shall  be  presented  to  the  Register,  with 
a  petition  addressed  to  him,  signed  by  the  legatee  and  by  the  heir, 
requesting  that  said  notice  be  entered,  and  fixing  by  common  consent 
the  property  against  which  it  is  to  be  made. 

When  the  notice  is  to  be  entered  by  virtue  of  a  judicial  mandate, 
the  certified  copy  mentioned  in  the  preceding  paragraph  shall  be 

S  resented  to  the  Registry,  together  with  the  mandate  issued  by  the 
udge  or  Court,  in  accordance  with  the  provisions  of  Article  57  of 
the  law. 

Art.  101.  When  the  heir  and  the  legatee  request,  by  common  con- 
sent, that  a  cautionary  notice  be  made  of  some  legacy,  they  shall  state 
in  their  petition  the  name,  status  (whether  married  or  single),  age, 
residence,  and  date  of  the  death  of  the  principal,  as  well  as  the  fact 
of  no  testamentary  proceedings  having  taken  place,  and  that  the 
inheritance  has  been  accepted  by  the  heir. 
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If,  in  the  latter  case,  the  estate  to  be  entered  is  not  recorded  in  favor 
of  the  testator,  a  request  must  be  made  for  its  record,  the  title  being 
presented  to  the  Registry,  should  there  be  any,  from  which  all  the 
other  details,  which  must  be  embraced  in  the  notice,  shall  be  taken. 

Should  there  be  no  title,  the  ownership  or  possession  shall  be  re- 
corded by  the  means  authorized  by  the  law. 

Abt.  102.  To  serve  the  notice  mentioned  in  Article  49  of  the  law  on 
the  legatees,  in  due  form,  the  heir  shall  appear  with  his  petition  before 
the  Judge  or  Court  of  competent  jurisdiction,  presenting  a  copy  of 
the  will  and  an  inventory  of  the  realty.  The  Judge  or  Court  shall 
then  order  the  notice  served  immediately,  and  after  it  has  been  served 
he  shall  order  that  the  original  papers  be  turned  over  to  the  interested 
person  for  such  purposes  as  he  may  deem  proper. 

Akt.  103.  After  thirty  days  have  elapsed  from  the  date  of  the 
notice,  without  the  legatees  having  exercised  their  rights,  the  heir 
may  request  a  record  of  the  entire  estate  inherited,  presenting  to  the 
Registry,  besides  his  title,  the  original  papers  mentioned.  If  the 
legatees  request  that  the  notice  be  entered,  the  heir  may  also  record 
the  property  which  is  entered,  and-  which  has  not  been  specially 
bequeathed,  but  subject  to  the  lien  of  said  entry. 

A  record  in  this  case,  as  well  as  in  the  case  of  all  the  legatees 
renouncing  their  right  of  entry,  must  refer  either  to  the  instrument 
containing  the  renunciation  made  by  the  legatees  or  to  the  notice, 
proceedings,  and  their  result. 

Art.  104.  According  to  the  provisions  contained  in  Article  59  of 
the  law,  a  cautionary  notice  in  favor  of  agricultural  creditors  may  ber 
demanded  by  virtue  of  a  written  private  contract.  For  this  purpose 
the  following  shall  be  necessary : 

First.  That  said  contracts  clearly  state  all  details  necessary  to 
avoid  doubts  .and  questions  regarding  their  fulfillment,  the  entry  of 
those  which  are  not  compiled  with  the  necessary  clearness  being 
refused. 

Second.  That  all  the  persons  interested  in  the  entry  appear  in 
person  at  the  office  of  the  Registry,  the  Register  assuring  himself  of 
their  identity  and  of  the  authenticity  of  the  signatures  at  the  foot  of 
said  contract. 

Third.  That  if  the  estate  which  is  to  be  the  subject  of  the  agricul- 
tural loan  is  not  recorded  in  the  Registry  as  the  property  of  the 
debtor,  it  be  recorded  with  the  necessary  formalities,  the  entry  being 
otherwise  refused. 

Abt.  105.  If  the  estate  which  is  the  subject  of  the  agricultural  loan 
is  not  recorded  in  the  name  of  the  debtor,  and  it  appears  from  the 
instrument  presented  that  it  is  subject  to  a  property  obligation,  the 
Register  shall  make  the  record,  but  shall  suspend  the  entry  of  the 
notice  until  the  proceedings  prescribed  in  Article  61  of  the  law  have 
been  instituted,  or  the  proper  agreement  has  been  presented. 

Akt.  106.  To  institute  the  proceedings  treated  of  in  Article  61  of 
the  law,  the  debtor  shall  address  a  petition  to  the  Judge  of  First 
Instance  of  the  subdistrict  in  which  the  estate  is  located,  stating  the 
works  which  the  latter  requires,  the  approximate  cost  thereof,  and  the 
actual  value  of  said  estate;  and  requesting  that  the  persons  who  may 
have  some  property  right  in  the  realty  Be  cited,  so  that  they  agree 
thereto,  or  state  what  may  be  advisable  for  the  protection  of  their 
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rights.  This  petition  shall  be  accompanied  by  a  certificate  of  the 
appraisement  made  by  experts,  and  by  the  documents  wherein  appear 
the  names  and  rights  of  the  persons  to  be  cited. 

The  Judge  shall  order  the  citation  made  with  the  formalities  pre- 
scribed in  Articles  270,  271,  274,  and  525  of  the  law  of  Civil  Pro- 
cedure for  Cuba  and  Puerto  Rico,  and  Articles  254,  255,  258,  and  509 
of  that  for  the  Philippines. 

If  any  of  said  persons  is  unidentified  or  is  absent,  his  place  of  resi- 
dence being  unknown,  the  representative  of  the  Department  of  Public 
Prosecution  must  be  cited. 

Art.  107.  The  persons  cited  in  accordance  with  the  foregoing  article 
may  agree  to  the  demands  of  the  owner,  in  which  case  the  Judge  shall 
issue  a  decree  authorizing  the  entry,  or  they  may  oppose  them  as  to 
the  value  at  which  the  estate  has  been  appraised,  as  well  as  the  works 
which  it  is  desired  to  execute,  if,  as  a  result,  their  rights  are  not  suffi- 
ciently protected. 

Art.  108.  The  persons  opposing  the  appraisement  or  the  works  shall 
appoint  an  expert,  who,  together  with  the  one  appointed  by  the  owner, 
shall  correct  the  appraisement  or  make  a  report  on  said  works. 

For  the  appointment  of  this  expert,  and  to  overcome  the  disagree- 
ments which  may  occur,  the  rules  established  by  Article  613  et  seq.  of 
the  law  of  Civil  Procedure  for  Cuba  and  Puerto  Rico,  and  Articles 
597  et  seq.  of  that  for  the  Philippines,  shall  be  observed. 

Art.  109.  After  the  report  of  tne  experts,  if  the  opposition  referred 
to  the  appraisement,  the  Judge  shall  issue  a  decree  authorizing  the 
entry  and  declaring  the  value  of  the  estates  which  are  the  subject  of 
the  agricultural  loan.  If  the  opposition  referred  to  the  works,  the 
Judge  shall  order  the  interested  persons  and  the  experts  to  appear 
before  him  in  an  oral  trial,  for  the  purpose  of  securing  an  agreement 
between  the  former.  If  no  agreement  can  be  reached,  the  Judge  shall 
close  the  proceedings  and  issue  the  proper  decree,  according  to  the 
proofs,  either  prohibiting  the  agricultural  loan,  or  authorizing  it  if  it 
appears  from  the  report  of  the  experts  that,  after  the  works  have  been 
made,  the  rights  of  the  persons  opposing  them  shall  be  no  less  pro- 
tected than  they  actually  are,  because  of  tne  lowering  of  the  income  of 
the  estate  or  its  selling  price. 

Art.  110.  To  distinguish  defects  capable  of  correction  from  those 
which  are  not,  and  to  enter  or  not  a  cautionary  notice  by  virtue 
thereof,  according  to  the  provisions  containedin  Articles  65  and  66 
of  the  law,  the  Register  snail  consider  the  validity  of  the  obligation 
entered  into  by  the  instrument.  If  this  should  be  null  because  of  its 
character,  conditions,  the  capacity  of  the  parties  thereto,  or  other 
similar  reason,  independent  of  its  extrinsic  form,  the  defect  shall  be 
considered  as  not  capable  of  correction.  If  the  obligation  is  a  valid 
one,  taking  into  consideration  the  circumstances  mentioned,  and  the 
defect  is  only  in  the  external  form  of  the  document  containing  it, 
which  can  be  amended  or  re-executed  at  the  will  of  the  persons  inter- 
ested in  the  record,  the  defect  shall  be  considered  capable  of  cor- 
rection. 

Art.  111.  In  the  cases  of  Article  19  of  the  law  the  interested  per- 
sons may  reclaim  the  document  and  correct  the  defect  within  the 
thirty  days  during  which  the  effects  of  the  entry  of  presentation  con- 
tinue, and  request  the  entry  of  a  cautionary  notice,  which  shall  con- 
tinue in  force  during  the  time  fixed  by  Article  96  ox  the  law,  or  bring 
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administrative  proceedings  against  the  Register.  When  the  Treasury 
is  interested  it  shall  be  represented  by  the  Public  Prosecutor  in  the 
absence  of  the  State  Attorneys. 

Abt.  112.  The  administrative  remedy  referred  to  in  the  preceding 
article  shall  lie  in  all  cases  in  which  the  Register  suspends  or  refuses 
a  record  or  entry,  for  any  reason  whatsoever.  The  interested  persons 
shall  apply  to  the  Judge  of  First  Instance  of  the  subdistrict,  who 
shall  render  a  decision  after  hearing  the  Register.  From  this  decision 
an  appeal  may  be  taken  to  the  President  of  the  Audiencia  within  the 
period  of  eight  days,  computed  from  the  date  of  the  notice,  and,  as  a 
last  resort  and  within  the  same  period,  to  the  Registry  and  Notarial 
Division  of  the  Colonial  Department. 

Art.  113.  If  the  object  of  the  proceedings  should  be  to  demand  the 
record,  they  may  only  be  instituted  by  the  persons  interested  therein 
or  by  their  legitimate  representatives,  and  in  no  case  by  the  Notaries 
who  certified  to  the  respective  instruments,  by  virtue  of  this  simple 
and  exclusive  act 

When  the  interested  persons  appeal,  because  the  record  was  sus- 
pended on  account  of  defects  in  the  manner  of  executing  or  drawing 
the  document  subject  to  record,  the  Notary  who  certified  to  it  shall  be 
given  a  hearing,  in  addition  to  the  Register. 

Abt.  114.  Without  prejudice  to  the  interested  persons  requesting 
the  record,  should  they  desire  to  do  so,  the  Notaries,  in  case  of  the 
suspension  or  refusal  of  a  record  on  account  of  defects  in  the  instru- 
ment, may,  subject  to  the  established  procedure,  institute  the  proper 
administrative  proceedings,  which  must  be  limited  to  a  request  for  a 
declaration  that  the  document  is  executed  in  accordance  with  legal 
formalities  and  prescriptions.  A  definite  declaration  that  the  docu- 
ment is  correctly  executed  shall  be  equivalent  to  ordering  its  record, 
in  view  of  which  the  interested  person,  without  any  further  proceed- 
ings, shall  obtain  the  entry  in  a  proper  case. 

Abt.  115.  Registers,  Notaries,  and  interested  persons  may  appeal 
to  the  Division  from  the  decisions  rendered  in  administrative  appeals 
by  the  President  of  the  proper  Audiencia. 

The  period  in  which  all  appeals  must  be  taken  shall  be  eight  days, 
computed  from  the  date  of  the  notice  of  said  decisions. 

Abt.  116.  Independently  of  the  administrative  remedy  mentioned 
in  the  preceding  article,  the  interested  parties  may  institute  proceed- 
ings before  the  Courts  to  investigate  and  contend  among  themselves 
the  validity  and  consequent  record  of  the  instruments,  as  well  as  to 
the  nullity  or  validity  of  the  obligation  therein  contained. 

The  Register,  against  whom  no  judicial  action  can  be  brought, 
shall  not  take  part  in  the  suit  instituted  for  this  purpose  by  the 
interested  parties,  in  accordance  with  the  provisions  of  the  law, 
except  when  a  formal  action  is  brought  against  him  personally,  to 
exact  the' civil  or  criminal  responsibility  to  which  his  actions  may 
have  given  rise. 

Abt.  117.  Administrative  remedies  instituted  by  the  interested  per- 
sons against  the  determination  of  the  instrument  made  by  Registers, 
or  against  the  refusal  of  the  latter  to  record  or  enter  any  document  in 
the  Registry,  shall  be  officially  instituted  and  no  fees  charged  there- 
for. In  the  same  manner  any  administrative  proceedings  brought 
by  Notaries,  the  object  of  which  is  to  procure  a  declaration  that  the 
document  which  has  not  been  recorded  on  account  of  defects  therein, 
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has  been  executed  in  accordance  with  legal  prescriptions  and  formali- 
ties, shall  also  be  proceeded  with  officially  and  without  charges,  no 
matter  what  the  decision  in  the  case  may  be. 

Art.  118.  When  Registers,  in  accordance  with  the  provisions  con- 
tained in  the  last  paragraph  of  Article  19  of  the  law,  suspend  or 
refuse  a  record,  notice,  or  cancellation  of  documents  issued  by  a  judi- 
cial authority,  on  account  of  defects  therein,  or  on  account  of  some 
legal  obstacle  which  appears  in  the  Registry,  they  shall  return  said 
documents  to  the  Court  or  Judge  who  authorized  them,  with  the 
proper  communication,  in  which  they  shall  state  the  legal  provisions 
on  which  their  suspension  or  refusal  of  the  record  is  based. 

Art.  119.  The  communication  of  the  Register,  with  the  document 
accompanying  it,  shall  be  annexed  to  the  decrees  which  gave  rise 
thereto.  If  the  defect  is  capable  of  correction,  and  the  Judge  or 
Court  consider  the  opposition  of  the  Register  well  founded,  they 
shall  issue  the  orders  necessary  to  remove  the  obstacle  preventing  the 
proper  definite  record  from  being  made.  Should  they  not  consider 
it  well  founded,  or  that  the  defect  is  incapable  of  correction,  they 
shall  refer  them  to  the  parties  within  three  days,  and  if  minors, 
incapacitated  persons,  or  the  State  are  interested  in  the  record  re- 
quested, or  when  the  object  thereof  is  to  secure  the  expenses  in  a 
criminal  trial,  they  shall  also  refer  them  within  the  same  period  to 
the  Department  of  Public  Prosecution. 

Art.  120.  The  administrative  remedy  against  the  suspension  or 
refusal  of  Registers  to  record  or  enter  in  the  Registry  a  document 
issued  by  judicial  authority,  must  be  brought  before  the  President  of 
the  Audiencia  within  whose  jurisdiction  the  Registry  is  located.  The 
Department  of  Public  Prosecution  must  necessarily,  in  the  cases 
mentioned  in  the  preceding  article,  institute  the  proper  adminis- 
trative remedy,  which  shall  be  brought  by  the  prosecuting  attorney 
of  the  Court  or  Tribunal  which  may  have  issued  the  document,  with 
the  proper  petition,  to  the  President  of  the  Audiencia,  sent  through 
the  Prosecuting  Attorney  of  said  Audiencia. 

Art.  121.  The  President,  after  hearing  the  Judge  or  Court  which 
issued  the  document,  and  also  hearing  the  Register,  shall  issue  the 
proper  decree,  which,  besides  being  communicated  to  these  officials, 
shall  be  forwarded  to  the  plaintiff. 

Art.  122.  From  the  decision  of  the  President  the  Judges,  Courts, 
Registers,  or  plaintiffs  may  appeal  to  the  Registry  and  Notarial 
Division  of  the  Colonial  Department,  within  the  period  fixed  for 
other  administrative  appeals. 

Art.  128.  Registers  must  complain  to  the  President  of  the  proper 
Audiencia  with  regard  to  any  compulsion  on  the  part  of  Judges  or 
Courts,  who,  in  taking  cognizance  of  any  civil  or  criminal  question, 
force  tnem  to  record  or  enter  in  the  Registry  any  document,  or  to 
make  any  entry  in  the  books  which  said  officials  consider  improper. 
The  President,  in  view  of  the  complaint  of  the  Register,  shall  request 
a  report  of  the  Judge  or  Court  who  gave  ground  for  it.  After  the 
report  has  been  concluded  he  shall  hear  the  Prosecuting  Attorney  and 
shall  render  the  proper  decision,  observing  the  other  proceedings 
mentioned  in  the  two  preceding  articles. 

The  Judge  or  Court  of  whom  the  President  has  requested  a  report, 
shall- stay  all  proceedings  against  the  Register  until  the  final  decision 
of  the  appeal,  which  he  shall  order  complied  with  and  executed. 
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Art.  124.  Administrative  proceedings  brought  by  the  Department 
of  Public  Prosecution  concerning  the  determination  as  to  the  legality 
of  a  document  made  by  Registers  and  complaints  mentioned  m  the 
preceding  article  shall  be  officially  instituted  and  without  any  fees 
being  collected. 

Art.  125.  Final  decisions  rendered  by  the  Registry  and  Notarial 
Division  of  the  Colonial  Department  shall  be  published  in  the 
"Gaceta  de  Madrid,"  and  in  that  of  the  proper  island. 

Art.  126.  Cautionary  notices  shall  contain,  according  to  the  cases, 
the  following  details : 

First.  A  description  of  the  estate  which  is  the  subject  of  the  entry 
in  the  Registry,  or  encumbered  by  the  right  which  is  to  be  recorded, 
in  the  manner  prescribed  for  records,  to  be  taken  either  from  the 
document  presented  for  the  entry,  or  from  any  previous  record  of  the 
estate  or  right;  but  stating  in  tne  latter  case  the  bounds,  location, 
number,  area,  or  other  special  and  important  circumstances  of  the 
realty,  if  they  are  not  contained  in  the  document 

Second.  A  statement  of  the  liens  on  the  estate,  which,  if  they  are 
recorded,  shall  be  shown  by  a  mere  reference  to  the  number,  folio,  and 
book  containing  them,  and  should  they  not  be  recorded,  those  which 
appear  in  the  instrument  presented  shall  be  mentioned. 

Third.  The  name  and  surname  of  the  owner  of  the  estate  or  right 
of  which  the  entry  treats,  his  status  (whether  married  or  single), 
age,  place  of  residence  and  profession,  as  well  as  his  title,  should  they 
appear. 

Fourth.  If  an  entry  is  requested  after  the  owner  of  an  estate  or 
right  of  which  it  treats  has  died,  and  before  it  has  been  recorded  in 
the  name  of  his  successor  to  said  estate  or  right,  the  date  of  the  death 
shall  be  stated,  and  also  that  of  the  will,  should  there  be  any,  the 
name  of  the  Notary  before  whom  it  was  executed,  and  that  of  the  heir, 
or  otherwise,  a  statement  that  judicial  proceedings  have  been  insti- 
tuted for  the  declaration  of  heirship ;  and  should  the  declaration  have 
been  made,  the  names,  surnames,  and  residence  of  the  heirs,  and  date 
of  the  decree  by  whicn  they  were  so  declared. 

Fifth.  If  an  entry  of  a  suit  for  ownership  is  demanded,  the  date  of 
the  order  permitting  the  action  shall  be  stated,  the  object  of  the  same, 
and  the  names  of  the  plaintiff  and  defendant. 

Sixth.  If  it  should  be  made  by  virtue  of  a  writ  of  attachment  or  of 
sequestration,  or  in  fulfillment  of  some  decree,  it  shall  so  be  stated,  the 
value  of  what  it  is  desired  to  secure  being  mentioned,  and  the  names 
of  the  persons  in  whose  favor  the  decree  was  issued,  and  of  the  person 
against  whom  it  was  rendered. 

Seventh.  If  it  should  be  made  by  virtue  of  a  decree  declaring  a  per- 
son in  bankruptcy  or  insolvent,  or  temporarily  prohibiting  the  aliena- 
tion of  certain  property,  the  basis  and  object  of  said  decree  shall  be 
stated,  and  the  name  of  the  person  who  obtained  it. 

Eighth.  If  it  should  be  made  by  virtue  of  a  request  to  declare  the 
civil  incapacity  of  some  person,  the  classification  given  to  said  person 
shall  be  stated,  the  kind  of  incapacity,  a  declaration  of  which  is 
requested,  the  date  of  the  writ  of  admission  of  the  claim,  and  the 
name  of  the  plaintiff. 

Ninth.  Should  the  entry  be  one  of  a  legacy,  its  class  shall  be  de- 
termined, as  well  as  its  value  and  conditions,  and  that  the  inheritance 
has  been  accepted  by  the  heir  without  recourse  to  testamentary  pro- 
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ceedings,  that  no  partition  of  property  has  taken  place,  whether  the 
one  hundred  and  eighty  days  allowed  by  la,w  to  make  the  presenta- 
tion of  the  request  for  the  entry  have  elapsed  or  not,  and  whether 
the  entry  is  made  either  by  virtue  of  a  judicial  decree  or  by  mutual 
understanding  between  the  legatee  and  the  heir. 

Tenth.  If  the  entry  refers  to  some  agricultural  credit,  the  kind  of 
works  which  it  is  intended  to  construct  shall  be  briefly  stated,  the 
contract  made  for  this  purpose  and  its  conditions,  a  statement  that  the 
estate  has  no  encumbrances,  or,  should  it  have  any,  the  value  at  which 
the  estate  has  been  appraised  in  its  actual  condition,  with  a  citation  of 
the  persons  interested  in  said  liens,  and  if  this  was  done  by  a  public 
instrument  and  on  what  date,  or  by  virtue  of  judicial  proceedings, 
with  a  statement  of  the  judgment  rendered  in  the  same. 

Eleventh.  A  statement  of  the  creation  of  the  cautionary  notice  in 
the  name  of  the  person  who  has  obtained  it 

Twelfth.^  A  statement  of  the  document  by  virtue  of  which  the  entry 
was  made,  its  date,  and,  if  it  is  a  judicial  mandate,  the  name  and  place 
of  residence  of  the  Judge  or  Court  which  issued  it,  that  of  the  Secre- 
tary or  Clerk  certifying  it,  and  the  number  under  which  one  of  the 
duplicates  of  the  mandate  has  been  filed  in  the  Registry. 

Thirteenth.  If  the  instrument  is  private,  the  Register  shall  also 
state  that  the  parties  appeared  before  him  personally  or  through  an 
attorney,  certifying  that  he  knows  them,  and  that  the  signatures  at 
the  foot  of  the  petition  presented  to  him  are  authentic;  ana  should  the 
Register  not  be  acquainted  with  the  interested  parties  or  their  attor- 
neys, the  petition  requesting  the  entry  shall  be  signed,  together  with 
said  persons,  by  two  witnesses,  who  shall  take  part  in  the  proceedings 
and  certify  as  to  the  correctness  of  the  signatures  of  the  parties. 

Fourteenth.  A  statement  of  the  date,  book,  folio,  and  number  of  the 
entry  of  presentation  of  the  document  in  the  Registry. 

Fifteenth.  That  the  entry  conforms  with  the  documents  to  which  it 
refers;  date,  signature,  and  fees. 

Art.  127.  If  a  marginal  note  has  been  requested  which  is  not  a 
necessary  consequence  of  a  record  or  entry,  and  it  can  not  be  made  on 
account  of  some  defect  in  the  instrument,  a  cautionary  marginal  note 
shall  be  made,  if  it  should  be  requested,  stating  what  it  is  desired  to 
prove  by  the  document  presented,  and  the  reason  for  the  suspension, 
in  the  following  manner : 

The pesos  deferred  payment  of  the  price  for  which  A  bought  of  B  the 

house  of  this  number,  as  appears  from  the  adjoining  record,  appear  to  have  been 

paid  according  to  a  receipt  signed  by  A  in  favor  of  B  on  the day  of , 

before  Notary  C ,  the  original  copy  of  which  has  been  presented  in  this 

Registry  on  the day  of ,  at o'clock,  in  accordance  with  entry 

of  presentation  number ,  folio. ,  of  liber ,  of  the  Day  Book. 

But  as  said  copy  has  the  defect  of 1  suspend  the  entry  of  the  record  of 

payment  and  return  the  instrument  so  that  the  parties  may  correct  the  error. 
if  they  can  do  so,  within  the  legal  period,  making  this  cautionary  note  in  the 
meantime  at  the  verbal  request  of  A.    (Date,  surname,  and  fees.) 

Abt.  128.  If  a  record  of  cancellation  is  requested,  and  it  can  not  be 
made  on  account  of  some  defect  capable  of  correction,  a  record  analo- 
gous to  that  of  the  cancellation  requested  shall  be  made,  stating  what 
record  appears  to  be  canceled ;  the  names  of  the  persons  in  whose  favor 
the  record  is  made,  and  of  the  persons  interested  in  having  die  can- 
cellation thereof  made;  the  manner  in  which  the  right  may  have  been 
extinguished,  the  date  of  the  document,  the  official  who  certified  to  it, 
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its  presentation,  the  defect  which  it  contains,  the  period  within  which 
to  correct  it;  that  the  entry  is  made  at  the  verbal  request  of  the  inter- 
ested person;  date,  signature,  and  fees. 

Art.  129.  All  cautionary  notices  made  on  account  of  the  suspension 
of  the  requested  records  shall  be  made  in  the  same  manner  as  the  said 
records,  with  the  following  changes  only : 

First.  Instead  of  a  record,  it  shall  be  stated  that  it  is  a  cautionary 
notice. 

Second.  After  stating  the  conformity  of  the  entry  with  the  docu- 
ments to  which  it  refers,  there  shall  be  added : 

Having  noticed  the  defect  of or  the*  defects  (stating  all  defects  which 

may  be  noted),  I  suspend  the  record  requested  and  I  return  the  instrument  so 

that  within  the  period  of the  parties  may  correct  the  defects  mentioned, 

should  they  be  able  to  do  so,  making  this  cautionary  notice  in  the  meantime  at 
the  verbal  request  of  the  person  interested.     (Date,  signature,  and  fees.) 

Art.  130.  When  a  cautionary  notice  is  ordered  to  be  made  by  a 
mandate,  and  it  can  not  be  effected  for  some  good  reason,  it  shall  be 
made  in  the  same  manner  as  the  decreed  notice  would  have  been,  with 
the  only  difference  that,  instead  of  making  the  entry,  a  statement  shall 
be  entered  to  the  effect  that  the  entry  of  the  notice  has  been  ordered. 
After  the  conformity  has  been  stated;  mention  shall  be  made  of  the 
defect  found,  that  the  notice  ordered  is  suspended,  and  that  an  entry 
of  suspension  is  made. 

To  permit  the  entries  of  suspension  to  be  made,  the  verbal  request 
of  any  interested  person  shall  not  be  necessary  when  the  question  is 
of  attachments  for  criminal  causes,  or  when  the  State  is  interested 
therein. 

Title  IV. — Cancellation  of  the  Kecord  and  Entry  of  Cautionary 

Notices. 

Art.  181.  Realty  which  is  the  subject  of  a  record  shall  be  con- 
sidered as  extinguished  for  the  intents  and  purposes  of  No.  1  of 
Article  79  of  the  law,  if  it  disappears  completely  on  account  of  nat- 
ural accident,  ordinary  or  extraordinary,  such  as  the  force  of  rivers, 
change  of  their  beds,  ruin  of  the  buildings  erected  on  ground  belong- 
ing to  another  person,  or  other  similar  events. 

Art.  132.  A  recorded  property  right  shall  be  considered  as  extin- 
guished for  the  intents  and  purposes  of  No.  2  of  said  Article  79 : 

First.  When  the  recorded  property  right  in  realty  no  longer  exists, 
either  on  account  of  the  renunciation  oi  the  person  in  whose  favor  it 
stands,  or  by  mutual  agreement  between  the  interested  persons,  as 
would  happen  if  the  owner  of  a  dominant  estate  renounce  his  servi- 
tude, or  a  creditor  his  mortgage,  or  if  a  grantee  of  an  annuity  (censo) 
should  agree  with  the  grantor  of  an  annuity  (censo)  to  free  one 
estate  from  the  annuity  (censo)  to  place  it  on  another. 

Second.  Also  when  some  recorded  property  right  ceases  to  exist 
either  by  operation  of  law,  as  in  the  case  of  a  legal  mortgage  when  the 
reason  therefor  ceases,  or  by  the  natural  operation  of  a  contract  which 
gpve  rise  to  the  record,  as  in  the  case  of  a  mortgage  when  the  mort- 
gagor pays  his  debt,  in  annuities  (censos)  when  the  person  paying 
them  redeems  the  same,  in  leases  when  their  term  has  expired,  and  in 
other  analogous  cases. 
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Third.  When  the  judicial  sale  of  an  estate  has  taken  place,  and  the 
first  mortgage  having  been  paid  from  the  proceeds,  no  balance  re- 
mains to  be  applied  to  the  payment  of  subsequently  recorded  creditors, 
in  accordance  with  the  provisions  contained  in  Article  125  of  the  law. 

Abt.  133.  Cancellations  which  are  made  because  some  instruments 
have  been  declared  null,  shall  be  effective  without  prejudice  to  the 
provisions  contained  in  Article  34  of  the  law. 

Akt.  134.  The  realty  which  is  the  object  of  the  record  shall  be 
understood  as  reduced  for  the  intents  and  purposes  of  No.  1  of  Article 
80  of  the  law,  whenever  its  extension  or  proportions  are  actually 
diminished,  either  naturally,  such  as  by  the  accidents  mentioned  in 
Article  131,  or  bjr  the  will  of  the  owner,  as  when  the  latter  divides 
his  estate,  alienating  a  part  thereof. 

Art.  135.  The  recorded  right  of  the  owner  of  the  encumbered  estate 
shall  be  considered  diminished  for  the  intents  and  purposes  of  No.  2 
of  said  Article  80: 

First.  When  the  amount  of  said  right  is  diminished  by  the  renun- 
ciation of  the  interested  person,  or  by  agreement  between  the  parties, 
as  when  the  mortgagee  consents  to  reduce  his  mortgage  to  a  part  of 
the  mortgaged  realty,  or  if  the  beneficiary  renounces  a  part  of  the 
estate  subject  to  a  use,  or  if  the  grantee  of  the  annuity  (censo)  limits 
the  annuity  (censo)  to  a  part  of  the  estate  encumbered  thereby. 

Second.  When  the  amount  of  the  right  recorded  is  diminished  by 
the  natural  operation  of  the  contract  which  is  the  subject  of  the  rec- 
ord, as  happens  when  the  mortgagor  pays  a  part  of  his  debt,  making 
it  appear  m  due  form,  or  when  the  person  paying  the  annuity  (censo) 
redeems  a  part  of  the  principal  thereof,  or  when,  in  a  use  tor  life 
created  for  two  or  more  lives,  one  of  the  beneficiaries  dies. 

Third.  When  the  amount  of  the  right  is  diminished  by  virtue  of  a 

{'udicial  decree,  as  happens  whenever  a  specific  part  of  the  instrument, 
>y  virtue  of  which  the  record  was  made,  is  nullified. 

Akt.  136.  The  same  instrument  by  virtue  of  which  the  record  of  an 
obligation  was  made  shall  be  a  sufficient  document  to  cancel  it,  if  it 
appears  therefrom,  or  from  any  other  document  which  is  prima  facie 
evidence,  that  said  obligation  has  ceased  to  exist  or  has  oeen  extin- 
guished. 

A  new  instrument  for  a  cancellation  shall  only  be  necessary,  in 
accordance  with  the  first  paragraph  of  Article  82  of  the  law,  when, 
the  obligation  having  been  extinguished  by  the  will  of  the  interested 
persons,  this  circumstance  must  be  proved  to  permit  of  the  cancella- 
tion of  the  record. 

Akt.  137.  By  virtue  of  the  provisions  contained  in  the  second  para- 
graph of  Article  82  of  the  law,  cancellation  of  records,  the  existence 
of  which  are  not  subject  to  the  will  of  the  persons  interested  therein, 
shall  be  made  in  accordance  with  the  following  rules : 

First.  The  record  of  a  mortgage  on  a  right  of  use  shall  be  canceled 
at  the  instance  of  the  owner  of  the  real  estate,  by  the  simple  presenta- 
tion of  the  document,  which  is  prima  facie  evidence  of  the  termina- 
tion of  said  use  by  an  act  against  the  will  of  the  beneficiary. 

Second.  When,  by  virtue  of  the  preference  mentioned  in  No.  4  of 
Article  107  of  the  law,  in  favor  of  the  first  mortgage  creditor,  the 
encumbered  estate  or  right  is  judicially  alienated,  the  records  of  debts 
in  favor  of  second  rv  subsequent  creditors  shall  be  canceled  at  the 
instance  of  the  person  who  becomes  the  owner  of  the  encumbered 
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realty  or  right,  by  the  simple  presentation  of  a  mandate  ordering  the 
cancellation,  which  should  contain  a  statement  that  the  selling  price 
was  not  sufficient  to  cover  the  debt  of  the  first,  or  that  the  balance, 
should  there  have  been  any,  was  used  for  the  benefit  of  subsequent 
creditors. 

Third.  Records  of  mortgages  created  on  works,  the  operation  of 
which  is  granted  by  the  Government,  and  to  which  reference  is  made 
in  number  6  of  Article  107  above  mentioned,  shall  be  canceled,  if  the 
right  of  the  owner  of  the  concession  is  declared  extinguished,  by 
virtue  of  the  same  instrument  from  which  the  fact  appears,  and  or  the 
document  which  shows  that  the  amount  of  the  indemnity  which  the 
owner  of  the  concession  is  to  receive,  in  a  proper  case,  to  apply  to  the 
payment  of  recorded  mortgages,  is  stated  in  due  form. 

Fourth.  The  record  of  submortgages  treated  of  in  number  8  of 
Article  107  of  the  law,  created  without  the  formalities  established  by 
Article  152  of  said  law  for  the  assignment  of  mortgage  credits,  and 
those  of  this  class  embraced  in  Article  154,  may  be  canceled  by  virtue 
of  the  instrument  fixing  the  right  of  the  submortgagor  or  assignor. 

Fifth.  Records  of  mortgages  created  on  property  in  litigation,  men- 
tioned in  number  10  of  said  Article  107,  may  be  canceled  with  regard 
to  the  whole  or  a  part  of  the  estate  or  right  by  the  mere  presentation 
of  the  decree  issued,  if  the  mortgagor  has  lost  the  suit. 

Sixth.  Records  of  sales  of  property  subject  to  conditions -subse- 
quent, or  involving  rescission,  and  records  of  the  creation  of  property 
rights  to  the  same  property,  may  be  canceled  if  the  reason  for  the 
rescission  or  nullity  is  recorded,  by  the  presentation  of  the  document 
proving  that  the  former  has  been  rescinded  or  annulled  and  that  the 
value  of  the  property  or  the  amount  of  the  installments  which  must 
be  returned  with  any  proper  deductions  have  been  deposited  in  the 
Public  Depository  (Caja  de  Depositos)  or  in  any  other  similar  public 
institution  established  for  this  purpose. 

The  provisions  contained  in  this  article  are  to  be  understood  with- 
out prejudice  to  the  privilege  of  the  interested  persons  to  bring  any 
proceedings  before  the  Courts,  which  they  may  consider  of  assistance 
to  them. 

Art.  138.  In  cfrder  that  the  purchasers  of  public  lands,  after  all  the 
payments  thereon  have  been  liquidated,  may  cancel  the  mortgages 
created  on  the  estates,  to  secure  the  purcnase  price,  they  shall  request 
a  certificate  of  their  total  solvency  from  the  proper  office  of  the 
Interior  Department,  showing  the  receipts  and  bills  of  sale  for  this 
purpose. 

After  the  receipts  have  been  compared  with  the  proper  books,  a  cer- 
tificate shall  immediately  be  issued  describing  the  estates  and  stating 
that  all  payments  have  been  made,  together  with  the  day  on  which 
each  one  was  paid  into  .the  Treasury. 

In  the  certificate  mentioned  there  shall  also  be  clearly  and  definitely 
stated  that,  in  the  name  of  the  State,  the  proper  Chief  of  the  Intyior 
Department  consents  to  the  cancellation  of  the  mortgage  wnich 
existed'  on  the  estate  until  its  entire  solvency  from  the  responsibilities 
contracted  by  the  purchaser. 

The  certificate  snail  be  delivered  to  the  purchaser  without  delay, 
the  receipts  and  the  instruments  being  returned  to  him  at  once,  after 
a  memorandum  has  been  made  on  the  latter  stating  that  the  certifi- 
cate had  been  issued,  and  also  its  contents. 
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Art.  139.  Registers  shall  not  cancel  any  record  of  a  legal  mortgage 
made  by  a  mandate  of  a  Judge  or  Court,  except  by  virtue  of  another 
mandate. 

Judges  or  Courts  shall  not  order  said  cancellations  until  the  ex- 
tinction of  the  responsibility  secured  by  the  mortgage  has  been 
proven  to  them,  or  the  fulfillment  of  the  formalities  which  may  be 
necessary  in  accordance  with  the  law,  according  to  the  cases,  to 
alienate,  encumber,  or  release  mortgaged  realty. 

If  a  legal  mortgage  has  been  recorded  without  a  judicial  mandate, 
the  Register  shall  not  cancel  or  make  any  other  entry  by  virtue  of 
which  it  would  be  legally  canceled,  unless  the  public  instrument  pre- 
sented for  this  purpose  shows  that  the  formalities  mentioned  in  the 
preceding  paragraph  have  been  complied  with. 

Art.  140.  Cancellations  of  cautionary  notices  shall  be  proper: 

First.  When,  by  virtue  of  a  final  decree,  against  which  no  appeal  in 
cassation  has  been  brought,  the  defendant  is  released  from  the  claim 
to  ownership,  which  had  been  entered  in  accordance  with  the  first 
paragraph  of  Article  42  of  the  law. 

Second.  When  the  plaintiff  abandons  the  suit  or  withdraws  there- 
from by  presenting  to  the  Register  a  decree  showing  that  either  of 
these  steps  has  been  taken. 

Third.  When  in  the  summary  action  for  possession,  or  criminal  or 
compulsory  proceeding,  the  attachment  is  ordered  to  be  set  aside,  or 
the  estate  entered  is  conveyed  or  awarded  in  payment. 

Fourth.  When  the  sequestration,  or  the  prohibition  to  convey,  is 
ordered-  raised. 

Fifth.  When  the  action  brought  for  the  purpose  of  obtaining  any 
of  the  decrees  mentioned  in  number  4  of  Article  2  of  the  law,  has  been 
finally  refused. 

Sixth.  When  a  declaration  of  insolvency  or  bankruptcy  is  refused 
or  rendered  ineffective. 

Seventh.  With  regard  to  the  use  by  virtue  of  widowhood,  when  the 
widowed  spouse  makes  the  right  effective  in  any  of  the  forms  estab- 
lished by  Article  838  of  the  Civil  Code. 

Eighth.  When  a  legatee  collects  his  legacy. 

Ninth.  When  an  agricultural  creditor  has  been  paid. 

Tenth.  When  a  notice  is  converted  into  a  definite  record  in  favor  of 
the  same  person  in  whose  name  it  had  been  created,  or  his  legal 
attorney. 

Eleventh.  When  the  notice  becomes  ineffective  by  virtue  of  the 
expiration  of  the  period  mentioned  in  Articles  86,  92,  and  96  of  the 
law. 

Twelfth.  When  the  person  in  whose  favor  the  entry  .has  been 
created  renounces  his  right,  should  he  have  the  legal  capacity  to  do  so. ' 

Abt.  141.  The  renunciation  treated  of  in  the  last  paragraph  of  the 
preceding  article  shall  be  made  by  virtue  of  a  public  instrument,  if 
the  obligation  recorded  or  entered  which  it  is  desired  to  cancel  has 
been  created  in  a  simUar  manner.  If  the  record  or  entry  has  been 
created  by  virtue  of  a  judicial  decree,  the  renunciation  must  be  made 
by  a  petition  in  writing,  addressed  to,  and  ratified  before  the  same 
Judge  or  Court  which  issued  the  decree. 

If  it  is  desired  to  cancel  a  cautionary  notice  created  by  virtue  of  a 
petition  addressed  to  the  Register  by  the  persons  interested  or  by  their 
legal  representatives,  it  shall  be  sufficient  that  they  present  another  to 

Digitized  by  VjOOQIC 


REGULATIONS  FOB  EXECUTION  OF  MOBTGAGE  LAW.  1293 

him,  setting  forth  their  renunciation,  and  requesting  the  cancellation. 
In  such  cases  the  Register  shall  require  that  the  renunciation  be  rati- 
fied in  his  presence,  and  shall  assure  himself  as  to  the  identity  of  the 
I  person  and  as  to  his  capacity  to  exercise  the  right  in  question. 

I  Abt.  142.  A  cautionary  notice  may  be  converted  into  a  record  when 

the  person  in  whose  favor  it  has  been  created  definitely  acquires  the 
right  entered. 

This  conversion  shall  take  place  by  means  of  a  record  referring  to 
the  entry  itself,  stating: 

First.  The  date,  folio,  and  letter  of  the  cautionary  notice. 

Second.  Its  reason  and  object. 

Third.  The  manner  in  which  the  right  entered  was  acquired  and 
the  name  of  the  person  in  whose  name  the  entry  was  made. 

Fourth.  The  details  necessary  for  records,  prescribed  by  numbers 
8, 6,  7,  and  8  of  Article  9  of  the  law. 

Art.  143.  When  a  third  person  acquires  the  right  entered  in  such 
manner  that  the  latter  is  thereby  legally  extinguished,  the  record  must 
be  made  in  the  name  of  the  grantee,  if  it  is  proper,  in  the  same  manner 
as  other  entries,  but  stating  the  reason  therein,  and  also  that  the 
cautionary  notice  is  thereby  canceled. 

After  the  cancellation  has  been  made,  it  shall  be  so  stated  by  a  note 
in  the  margin  of  the  canceled  entry. 

Art.  144.  If  after  an  estate  has  been  alienated,  or  an  annuity  (censo) 
has  been  redeemed,  and  the  corresponding  instrument  executed,  the 
sale  or  redemption  is  rescinded  or  annulled  by  an  administrative 
decision,  the  public  administration  shall  be  requested  to  demand  that 
a  cautionary  notice  of  this  decision  be  made,  presenting  a  certificate 
thereof  in  duplicate,  which  must  also  state  the  conditions  necessary 
for  an  entry,  according  to  Article  72  of  the  law. 

If  the  period  has  elapsed  within  which,  according  to  the  provisions 
in  force,  the  person  interested  may  bring  an  action  against  these 
decisions  by  means  of  administrative  actions,  without  his  doing  so, 
the  Director  of  the  branch  having  jurisdiction  of  the  estate  or  right, 
shall  procure  the  record  of  ownership  in  favor  of  the  State  or  of  the 
corporation  to  which  it  belongs,  if  it  is  to  remain  for  amortization ; 
and  the  cancellation  of  the  record  of  the  annulled  contract  only  when 
said  estate  or  right  is  to  be  alienated  in  accordance  with  law. 
•  A  legacy  shall  be  considered  as  demandable,  for  the  intents  and 
purposes  of  number  7  of  Article  42  of  the  law,  when  its  immediate 

Eayment  or  delivery  can  be  legally  sued  for,  either  because  the  time 
as  elapsed,  or  the  conditions  to  which  it  was  subject  have  been  com- 
Slied  with,  or  because  there  exists  no  legal  obstacle  preventing  or 
elaying  said  payment  or  delivery. 

Legacies  consisting  of  annuities  (censos)  or  periodical  incomes, 
shall  be  considered  as  demandable  from  the  time  an  action  can  be 
brought  for  the  collection  of  the  first  annuity  (censo)  or  income. 

Art.  146.  The  mortgage  treated  of  in  Articles  88,  89,  and  90  of  the 
law,  must  be  created  oy  the  proper  partition  against  the  person  to 
whom  the  realty  encumbered  oy  the  annuity  has  been  awarded,  and 
in  default  thereof,  in  the  public  instrument  executed  by  the  grantee  of 
the  annuity  and  the  encumbered  legatee  or  heir ;  or,  should  the  latter 
not  come  to  an  agreement  as  to  the  manner  of  creating  said  obliga- 
tion, by  virtue  of  a  decree. 
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When  a  testamentary  action  has  been  brought,  this  question  shall 
be  proceeded  with  and  decided  as  an  interlocutory  matter.  When 
such  action  has  not  been  instituted,  the  question  shall  be  decided  in  a 
declaratory  suit 

Art.  14y.  Registers  shall  officially  cancel  entries  made  on  account 
of  the  suspension  of  judicial  mandates  as  soon  as  they  become  extinct, 
because  the  time  fixed  in  Article  96  of  the  law  for  the  duration  of 
these  entries  has  elapsed. 

For  the  extension  of  the  time  of  the  entry  in  the  case  mentioned  in 
Article  96  of  the  law,  the  interested  person  shall  preset  a  petition  to 
the  Judge  or  Court,  stating  the  reason  why  he  was  not  able  to  cor- 
rect the  defect  which  caused  the  suspension  of  the  record,  and  accom- 
panying thereto  the  written  proofs  justifying  his  right.  The  Judge 
or  Court  shall  give  a  copy  or  the  petition  to  the  other  interested  per- 
son, and,  if  the  latter  should  not  agree  to  it,  he  shall  hold  an  oral  trial 
in  accordance  with  the  provisions  prescribed  in  Article  57  of  the  law. 

If  the  Judge  or  Court  consider  the  defect  as*  capable  of  correction, 
and  the  reason  adduced  by  the  plaintiff  be  duly  proved,  he  shall  order 
such  extension ;  otherwise  refusing  it. 

The  extension  shall  be  entered  in  the  Registry  by  means  of  a  new 
notice.  In  order  that  it  may  be  effective,  it  is  necessary  that  the 
mandate  ordering  it  be  presented  in  the  Registry  before  the  first 
period  of  sixty  days  has  elapsed. 

Art.  148.  The  provisions  contained  in  Article  77,  regarding  the 
determination  made  by  Registers  as  to  the  legality  of  instruments,  by 
virtue  of  which  the  records  are  demanded,  shall  also  be  applicable  to 
the  determination  made  by  them  in  instruments  by  virtue  of  which 
cancellations  are  to  be  made,  in  accordance,  with  the  provisions  con- 
tained in  Article  100  of  the  law. 

Art.  149.  When  a  Register  suspends  the  cancellation  of  a  record 
or  of  an  entry,  either  because  he  has  determined  the  document  pre- 
sented for  this  purpose  as  insufficient,  or  because  he  is  in  doubt  as  to 
the  competency  of  the  Judge  or  Court  which  has  ordered  it,  in 
accordance  with  the  provisions  contained  in  Articles  100  and  101  of 
the  law,  he  shall  enter  this  circumstance  by  means  of  a  cautionary 
notice,  if  it  is  requested,  in  which  shall  be  stated  the  record  or  can- 
cellation requested,  the  document  presented  for  this  purpose,  its 
date,  the  date  of  its  presentation,  and  the  reason  for  the  suspension* 

Art.  150.  The  notice  mentioned  in  the  preceding  Article  shall  be 
officially  canceled  by  the  Register: 

First.  In  the  case  of  Article  100  of  the  law,  sixty  days  after  its 
date,  if  the  defect  contained  in  the  document  which  caused  the  entry 
of  the  notice  has  not  been  corrected  before  then. 

Second.  In  the  case  of  Article  101  of  the  same  law,  when  the  in- 
competency of  the  Judge  or  Court  ordering  the  cancellation  is 
declared  by  final  judgment,  if  within  the  thirty  days  following  the 
date  of  said  declaration  no  decree  from  a  competent  Judge  or  Court 
is  presented  in  the  Registry,  by  which  said  cancellation  is  ordered. 

Art.  151.  Whenever  the  suspended  cancellation  is  made  before  the 
cancellation  of  the  entry  of  suspension,  the  cancellation  shall  be 
effective  from  the  date  of  said  suspension. 

The  cancellation  in  the  latter  case  shall  make  special  reference  to 
the  entry  mentioned. 
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Am.  152.  When  a  Register  suspends  a  cancellation  because  he  is 
in  doubt  as  to  the  competency  of  the  Judge  or  Court  which  ordered 
it,  he  shall  give  notice  thereof  in  writing  to  the  person  interested,  so 
that,  should  he  desire  to  do  so,  he  may  appear  before  the  President  of 
the  Audiencia  within  the  period  of  ten  days,  presenting  the  document 
by  virtue  of  which  said  cancellation  has  been  requested. 

Art.  153.  Should  the  President  deem  any  other  data  from  the 
Register  necessary  to  make  a  decision,  he  shall  request  it  of  said 
Register,  and  shall  decide  what  is  proper  without  further  proceed- 
ings. 

The  decision  rendered  shall  be  communicated  to  the  Register  by 
means  of  the  proper  order,  and  the  person  interested  shall  be  notified 
in  the  usual  manner. 

Art.  154.  When  the  interested  persons  or  the  Judges  appeal  to  the 
Audiencia  from  the  decision  of  the  President,  the  Government  Divi- 
sion thereof  shall  take  cognizance  of  the  question,  hearing  the  plain* 
tiff  in  writing  once  only,  after  receiving  a  report  from  the  Register, 
and  requesting  that  the  documents  it  may  consider  necessary,  be 
furnished. 

Art.  155.  When  the  cancellation  is  a  partial  one,  it  shall  clearly 
indicate  the  part  of  the  right  extinguished,  the  part  of  the  estate 
remaining,  as  well  as  the  reason  for  its  reduction. 

Art.  156.  When  an  entry  is  canceled,  so  that  the  right  entered  may 
be  merged  in  the  ownership  of  the  person  who  had  previously  re- 
corded it  in  his  favor  in  an  unencumbered  condition,  a  statement  of 
this  fact  shall  be  made  in  the  cancellation. 

Art.  157.  The  cancellation  shall  be  entered  in  the  proper  book  and 
place,  according  to  its  date,  and  shall  state: 

First.  The  number  of  the  record  canceled. 

Second.  The  document  by  virtue  of  which  the  cancellation  was 
made,  stating,  if  it  is  an  instrument,  the  names  of  the  parties  thereto, 
that  of  the  Notary  before  whom  it  was  executed,  and  its  date;  if  it 
is  a  written  petition,  the  names  of  the  signers,  the  date,  the  fact  that 
said  signatures  have  been  ratified  in  the  presence  of  the  Register,  a 
clause  stating  that  said  persons  are  personally  known,  and  that, 
according  to  the  Registry,  none  of  them  has  lost  the  right  accorded 
him  by  the  canceled  record;  if  it  is  a  judicial  decree,  the  name  of  the 
Judge  or  Court  which  issued  it,  its  date,  and  the  name  of  the 
Secretary  who  certified  it. 

Third.  The  day  and  hour  of  the  presentation  of  the  instrument, 
pjetition,  mandate,  or  judicial  order  by  virtue  of  which  the  cancella- 
tion is  made  in  the  Registry,  with  a  reference  to  the  proper  entry  of 
presentation. 

Fourth.  A  statement  to  the  effect  that  the  document  presented  has 
been  filed  in  the  proper  package. 

Fifth.  The  date  of  the  cancellation. 

Sixth.  The  signature  of  the  Register. 

When  an  instrument  of  cancellation  is  to  be  recorded  in  several 
Registries,  the  original  shall  be  presented  in  all  of  them,  and  at  the 
foot  thereof  the  Registers,  in  their  proper  order,  shall  make  the 
necessary  memorandum. 

The  interested  person,  in  presenting  the  instrument  to  each  Regis- 
try, shall  accompany  thereto  an  ordinary  copy  of  the  same,  executed 
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on  common  paper,  which  shall  be  compared  by  the  Register,  and  if  it 
is  a  true  copy,  he  shall  state  at  the  foot  thereof,  In  conformity  vrith 
the  original  presented,  then  the  date,  and  under  the  latter  the  person 
presenting  the  document  shall  sign,  or  a  witness,  if  the  latter  should 
not  be  able  to  do  so,  said  copy  being  filed. 

Art.  158.  Of  all  cancellations  made,  the  Register  shall  make  a 
note  at  the  margin  of  the  record  or  entry  canceled,  worded  in  the 
following  manner: 


The  adjoining  record  (©r  entry)  is  canceled,  number ,  in  volume 


of  this  Registry,  folio ,  entry  number .     (Date  and  surname  of  the 

Register.) 

Art.  159.  Whenever  there  is  litigation  concerning  the  inefficiency 
of  some  cancellation,  the  provisions  regarding  records  mentioned  in 
Articles  88  and  89  of  these  regulations  shall  be  observed. 

A  note  of  the  suit  brought  concerning  the  inefficiency  shall  be 
placed  in  the  margin  of  the  cancellation  involved  and  in  that  of  the 
other  entries  in  which  reference  to  said  cancellation  was  made. 

Title  V. — Mortgages. 
Section  One. — Mortgages  in  general. 

Art.  160.  Recorded  mortgages  shall  be  strictly  charges  on  realty, 
the  mortgage  debts  being  collectible  no  matter  what  subsequent  inter- 
est has  been  acquired  on  the  same  mortgaged  property. 

Art.  161.  As,  according  to  number  5  of  Article  111  of  the  law, 
there  are  considered  as  mortgaged  the  indemnities  allowed  or  due  the 
owner  of  the  mortgaged  property  for  the  insurance  of  the  latter  or  of 
the  crops,  or  on  account  of  the  condemnation  of  the  lands  or  build- 
ings, woodlands  or  other  things  situated  on  the  same,  if  said  indem- 
nities are  paid  before  the  mortgage  falls  due,  their  amount  shall  be 
deposited  in  the  manner  agreed  to  between  the  persons  interested ;  and 
should  they  not  come  to  an  agreement,  in  the  public  institution  desig- 
nated by  the  Judge  or  Court,  until  the  obligation  is  canceled. 

Art.  162.  The  owner  of  the  accessions  andimprovements  which  are 
not  considered  mortgaged,  according  to  the  first  paragraph  of  Article 
112  of  the  law,  who  chooses  to  collect  the  amount,  according  to  Article 
113,  in  case  the  estate  is  alienated,  shall  be  paid  in  full  from  the  pro- 
ceeds of  the  sale  thereof,  even  though  the  balance  is  not  sufficient  to 
Eay  the  mortgage  debt.  But  if  the  accessions  or  improvements  may 
b  separated  without  damage  to  the  estate,  and  the  owner  choose,  how- 
ever, not  to  take  them  away,  they  shall  be  alienated  apart  from  the 
estate,  and  only  the  price  thereof  shall  be  turned  over  to  said  owner. 

Art.  163.  In  the  case  of  a  sale  mentioned  in  the  second  paragraph 
of  Article  112  of  the  law,  the  instrument  executed  for  this  purpose 
shall  state  as  precisely  as  possible  that  the  part  of  the  land  sold  does 
not  contain  any  machine,  chattel,  object,  or  construction  of  any  kind 
whatsoever,  also  briefly  mentioning  the  prior  encumbrances  on  the 
estate  and  on  said  part  of  the  land.  In  the  proper  record  in  the  Reg- 
istry of  the  new  estate  formed  by  this  part  of  the  land,  express  men- 
tion shall  be  made  of  these  statements  in  the  instruments,  the  Register 
refusing  said  record  if  it  appears  from  a  prior  one  that  the  statements 
made  are  incorrect. 

The  error  shall  not  be  capable  of  correction  if,  according  to  the 
information  contained  in  the  Registry,  the  land  sold  contains  any  of 
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the  additions  mentioned  in  the  second  paragraph  of  Article  112  of 
the  law. 

The  record  of  the  sale  shall  be  communicated  to  prior  mortgagees, 
in  the  maimer  prescribed  in  Article  167  of  these  Regulations,  so  that 
within  the  period  of  thirty  days,  which  can  not  be  extended,  they  may 
question  the  correctness  of  the  iacts  recited  in  the  proper  action. 

Art.  164.  Registers  shall  not  record  any  mortgage  on  various  prop- 
erties subject  to  the  same  obligations,  unless  by  agreement  between  the 
parties^  or  by  virtue  of  a  judicial  decree,  in  a  proper  case,  the  amount 
is  previously  fixed  for  which  each  estate  is  to  be  liable. 

The  parties  may  agree  to  the  distribution  mentioned  in  the  preced- 
ing article,  in  the  same  instrument  which  should  be  recorded,  or  in 
any  other  public  instrument  or  petition  directed  to  the  Register,  and 
signed  or  ratified  before  him,  by  the  interested  persons. 

The  record  in  these  cases  shall  be  made  in  tne  manner  prescribed 
by  article  252  of  these  regulations. 

Aht.  165.  The  provisions  contained  in  the  preceding  article  shall 
not  be  applicable  to  cautionary  notices  except  when  they  are  converted 
into  definite  mortgage  records  and  encumber  various  properties. 

The  cautionary  notice  of  various  estates  shall  be  entered  in  the 
special  Registry  for  each  estate,  stating  also  the  amount  of  the  debt 
or  obligation  for  which  said  estate  is  liable. 

Art.  166.  When  the  mortgaged  estate  deteriorates,  the  value  dimin- 
ishing through  the  imposition,  fault,  or  will  of  the  owner,  the  mort- 
gagee may  request  the  Judge  of  the  subdistriet  in  which  said  estate 
is  situated  to  admit  the  proofs  of  these  facts;  and  if  their  correctness 
is  proven;  and  the  fear  that  the  mortgage  is  insufficient  shall  appear 
well  founded,  a  decree  shall  be  issued  ordering  the  owner  to  do  or  not 
to  do  what  shall  appear  necessary  in  order  to  avoid  or  remedy  the 
damage. 

If  afterwards  the  owner  should  insist  in  abusing  his  right,  the 
Judge  shall  issue  another  decree  placing  the  property  under  judicial 
administration: 

Abt.  167.  Whenever  Registers,  in  compliance  with  the  provisions 
contained  in  Article  125  or  the  law,  cancel  any  debts  subsequent  to 
the  first,  because  the  sale  or  award  of  the  property  in  payment  of  the 
debt  has  taken  place,  he  shall  communicate  tne  tact  of  the  cancella- 
tion and  the  reasons  therefor  to  the  persons  who  may  have  the  other 
recorded  debts  in  their  favor,  so  that  they  may  make  use  of  the  rights 
against  the  debtor,  mentioned  in  the  last  paragraph  of  Article  125  of 
the  law. 

Said  notice  shall  be  made  by  means  of  an  official  document 
(cedula),  charging  therefor  the  fees  contained  in  the  judicial  schedule 
of  fees  for  Clerks  of  Courts  of  First  Instance  in  the  preparation  of 
administrative  documents,  if  the  owners  of  the  debts  or  their  legal 
representatives  reside  within  the  jurisdiction  of  the  Registry. 

Should  they  reside  outside  of  said  jurisdiction,  or  should  their  resi- 
dence be  unloiown,  the  proper  announcement  of  the  notice  shall  be 
posted  in  the  Registry,  said  notice  being  considered  served  after  sixty 
days  have  elapsed. 

Abt.  168.  If  a  mortgage  debt  or  its  interest  has  fallen  due,  in  whole 
or  in  part,  the  proceedings  for  its  collection,  in  so  far  as  they  are  di- 
rected against  the  property  encumbered  by  the  mortgage  only,  shall  be 
subject  to  the  provisions  contained  in  Article  128  of  the  law  and  the 
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following  articles  and  those  of  these  regulations,  complemented  in  the 
manner  prescribed  therein  bjr  the  law  of  Civil  Procedure  for  Cuba, 
Puerto  Rico,  and  the  Philippines,  respectively. 

Aht.  169.  The  fallowing  must  oe  presented  with  the  first  document 
drawn  in  the  proceedings : 

First.  The  proofs  of  the  identity  of  the  person,  including  those 
which  show  the  appointment  of  the  solicitor  (procurador),  when  the 
creditor  himself  personally,  or  his  legal  representative,  does  not  take 
part  therein. 

Second.  The  instrument  or  instruments  of  the  credit,  with  a  memo- 
randum of  their  record,  and  with  the  formalities  required  by  the  law 
of  Civil  Procedure  for  authorizing  a  writ  of  execution. 

Third.  A  certificate  of  the  Register  of  property,  of  a  date  subse- 
quent to  that  on  which  the  obligation  fell  due,  declaring  that  the 
mortgage  does  not  appear  canceled,  nor  that  its  cancellation  is  immi- 
nent according  to  the  Day  Book.  This  certificate  should  also  contain 
a  literal  copy  of  the  records  of  any  other  annuities  (censos),  mort- 
gages, and  other  incumbrances  affecting  the  mortgaged  estates  as  well 
as  of  the  transfer  of  said  estates  to  third  persons. 

This  certificate  can  not  date  back  more  than  fifteen  days  before  the 
institution  of  the  proceedings. 

The  document  referred  to  in  this  article,  which  shall  be  always 
authorized  by  the  signature  of  a  lawyer,  shall  detail  the  facts  and 
legal  reasons,  showing  that  the  debt  was  incurred  and  exists,  and  that 
it  is  recoverable,  and  also  the  competency  of  the  Court;  it  shall  ex- 
pressly state  the  exact  amounts  collected  by  way  of  interest,  or  on 
account  of  the  principal  of  the  debt,  stating  also  the  net  amount  of 
the  claim,  which,  by  the  mere  act  of  instituting  the  proceedings,  the 
creditor  will  contract,  making  himself  liable  to  indemnify  any  loss 
or  damage  caused  the  debtor  or  third  persons  interested  therein,  by 
malice  or  negligence  in  the  true  statement  of  facts  and  of  the  circum- 
stances, which  the  Judge  has  to  take  into  consideration  to  authorize 
the  proceedings  and  to  continue  them. 

Art.  170.  The  Judge  shall  examine  the  petition  and  the  documents 
upon  which  it  is  based,  and  should  he  consider  the  legal  requisites 
complied  with,  he  shall  issue  a  decree  without  further  proceedings, 
summoning  the  persons  who,  according  to  the  certificate  of  the  Regis- 
ter, are  in  possession  of  the  mortgaged  property,  whether  it  is  in  the 
hands  of  the  debtor,  or  whether  it  has  been  transferred  to  a  third 
person  in  whole  or  in  part,  so  that  within  thirty  days  they  may  make 
the  payment  of  the  sum  sued  for,  with  costs,  should  the  latter  be  also 
guaranteed  by  the  mortgage ;  otherwise  there  shall  be  a  public  sale  of 
the  mortgaged  property. 

Should  the  Judge  consider  that  said  requisites  have  not  been  com- 

Slied  with,  he  shall  also  refuse  the  demand  requested  by  means  of  a 
ecree,  which  in  this  case  shall  be  appealable  tor  review  and  also  to 
stay  proceedings. 

The  Judge  of  competent  jurisdiction  shall  be  the  Judge  of  the  place 
in  which  all  the  property  mortgaged  is  situated,  no  change  of  venue 
being  admissible.  When  the  mortgaged  property  is  located  within 
different  judicial  districts,  the  Judge  of  competent  jurisdiction  shall 
be  the  one  to  whom  the  matter  shall  be  expressly  submitted,  as  pro- 
vided by  the  instrument,  and  in  default  of  said  provision  the  Judge  of 
the  place  in  which  the  realty  having  the  greatest  value  is  located,  or 
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any  of  the  estates  of  the  greatest  value,  should  two  or  more  have  an 
equal  value  according  to  the  instrument.  If  the  latter  has  been  re- 
corded before  the  law  went  into  operation,  and  it  does  not  state  the 
value  of  the  estates,  the  amount  of  the  mortgage  obligation  distrib- 
uted among  them  shall  be  taken  into  consideration. 

Art.  171.  When  all  the  mortgaged  property  is  in  the  hands  of  one 
owner  only,  according  to  the  certificate  of  the  Register,  the  formal 
demand  for  payment  shall  be  served  on  the  owner  at  his  domicile, 
should  he  live  in  the  municipal  district  where  any  of  said  property  is 
situated.  The  same  procedure  shall  be  observed  with  regard  to  each 
owner  of  different  properties,  should  there  be  several.  If  any  of  those 
on  whom  the  demand  for  payment  is  to  be  served  does  not  reside 
within  the  municipal  district  where  some  of  the  property  is  located, 
the  demand  shall  oe  served  on  the  person  in  charge  of  the  estate  in 
any  legal  capacity,  so  that  he  may  communicate  it  to  the  owner  with- 
out delay.  If  the  estate  should  be  abandoned,  so  that  nobody  is  in 
charge  thereof,  the  demand  shall  be  served  on  the  administrative 
municipal  official  of  the  town,  with  the  same  request  that  it  be  com- 
municated to  the  owner. 

When  the  ownership  of  some  mortgaged  realty  is  divided,  because 
the  title  or  direct  ownership  is  vested  in  one  person  and  the  use  or 
some  interest  in  the  estate  in  another,  for  the  purpose  of  the  demand, 
the  person  in  charge  of  the  estate  or  the  person  who  represents  him 
shall  be  considered  the  owner  in  the  name  of  all. 

If  any  person  from  whom  payment  is  to  be  demanded  figures  in  the 
certificate  of  the  Register  as  owner  of  several  mortgaged  estates,  and 
the  demand  is  to  be  served  on  the  person  in  charge,  or  on  the  municipal 
authority,  the  estate  which,  among  those  possessed  by  the  same  person, 
appears  to  have  the  highest  value  according  to  the  petition  shall  be 
taken  into  consideration,  or  any  of  those  which,  being  equal  in  value, 
exceed  die  value  of  the  rest.  In  default  of  any  valuation  the  amount 
of  the  mortgage  obligation  shall  be  taken  into  consideration. 

When  the  formal  demand  for  payment  is  not  served  at  the  domicile 
of  the  person  from  whom  payment  is  due,  nor  served  on  his  attorney 
in  fact,  or  on  the  lessee  who  has  charge  of  the  estate,  it  shall  also  be 
made  public  by  means  of  edicts  which  shall  be  published  in  the 
"  Gaceta  "  of  the  proper  island,  and  in  such  cases  the  period  of  thirty 
days  shall  be  computed  from  the  date  of  publication  in  said  official 
newspaper. 

If  the  domiciles  of  the  persons  interested  in  the  obligations  which 
have  been  recorded  subsequently  to  the  interest  of  the  claimant  appear 
in  the  certificate  of  the  Register  of  Property,  the  Judge  shall  order,  at 
the  time  of  the  formal  demand  for  payment,  that  the  notice  thereof  be 
served  on  said  interested  persons  at  their  domiciles,  if  they  are  to  be 
found  there. 

Art.  172.  After  the  period  of  the  demand  for  payment  has  expired 
and  the  debtor  has  not  paid  the  sum  or  presented  a  public  instrument 
of  cancellation  with  the  note  of  presentation,  in  any  of  the  Registries 
where  cognizance  thereof  is  to  be  taken,  or  a  certificate  of  the  Register 
stating  that  the  mortgage  in  question  has  been  cancelled,  the  Judge 
shall  order,  at  the  instance  of  the  plaintiff,  that  the  mortgaged  prop- 
erty be  sold  at  public  auction  within  the  period  of  twenty  days, 
notices  being  posted  in  the  usual  places  of  the  town  where  the  proceed- 
ings are  being  held  and  of  the  place  within  whose  jurisdiction  the 
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property  is  situated,  and  publishing  them  in  the  "  Gaoeta  "  of  the 
island,  setting  forth  the  titles,  in  so  far  as  they  are  contained  in  the 
documents  accompanying  the  first  petition.  The  decrees  and  other  in- 
struments that  the  plaintiff  may  have  considered  advisable  to  bring, 
shall  be  exhibited  in  the  office.  It  shall  be  understood  that  all  bidders 
accept  the  sufficiency  of  the  title. 

These  notices  shall  fix  the  day,  hour,  and  place  of  the  auction,  and 
shall  also  serve  to  notify  creditors  thereof  who  had  their  interests  in 
the  property  recorded  or  entered  subsequently  to  those  of  the  claim- 
ant, ana  against  whom  the  notice  prescribed  by  the  last  paragraph  of 
Article  171  is  ineffective,  it  being  necessary  for  this  purpose  to  state 
the  names  of  said  persons  interested  *s  they  appear  m  the  certificate 
of  the  Register,  so  that  they  may  be  present  at  the  auction,  should 
they  so  desire. 

When  the  estimate  of  the  property  agreed  to  in  the  instrument  con- 
stituting the  loan,  by  virtue  of  which  the  proceedings  are  held,  ex- 
ceeds the  amount  of  the  preferred  obligations  secured  by  the  property, 
said  estates  shall  be  inserted  in  the  notices  as  the  amount  acceptable 
at  the  public  sale.  When  the  preferred  obligations  exoeed  it,  their 
total  amount  shall  be  the  minimum  sum  acceptable  at  the  public  sale. 

To  fix  the  amount  of  the  preferred  obligations,  the  Judge  shall 
capitalize  the  amount  of  the  annuities  (censos)  and  other  perpetual 
liens  which  are  preferred,  and  which  shall  be  charged  to  the  pur- 
chaser and  deducted  from  the  price,  this  fact  being  stated  in  the 
notices. 

Among  the  obligations  the  payment  of  which  is  treated  of  in  the 
preceding  paragraph,  shall  be  included,  at  the  instance  of  the  claim- 
ant, the  obligations  guaranteed  by  a  legal  mortgage  to  the  Public 
Treasury,  or  to  the  insurers,  and  the  amounts  expended  by  the 
claimant  himself  to  extinguish  said  obligations. 

The  public  sale  shall  take  place  in  the  manner  prescribed  for  sum- 
mary actions  for  possession;  but  when  two-thirds  of  the  figures  fixed 
in  the  notices  do  not  exceed  the  amount  of  the  preferred  obligations, 
this  amount  shall  be  the  minimum  admissible  for  the  bids. 

Should  there  be  no  bidder  at  this  first  auction,  the  claimant  may 
request  that  the  property  be  awarded  him  for  the  lowest  figure  which 
could  have  been  admitted  bv  the  auctioneer,  according  to  the  preced- 
ing paragraph,  assuming  all  prior  incumbrances,  and  being  obliged 
to  assign  any  surplus  there  may  be,  after  his  debt  has  been  paid.  This 
surplus  shall  be  delivered  to  the  proper  persons,  the  judge  depositing 
it  subject  to  the  order  of  said  person,  in  the  public  institution  desig- 
nated for  this  purpose,  should  it  not  be  delivered  within  ten  days  fol- 
lowing the  assignment. 

Should  the  claimant  not  demand  the  award,  he  may  request  that  the 
mortgaged  property  be  again  offered  at  public  sale,  reducing  the  fig- 
ure acceptable  at  the  first  one  by  25  per  cent,  provided  this  reduction 
protects  prior  debts.  For  this  purpose  the  claimant  must  present  a 
new  certificate  from  the  Register,  stating  that  his  mortgage  has  not 
been  canceled,  if  the  proceedings  have  been  suspended  for  more  than 
six  months.  This  public  sale  shall  take  place  in  the  same  manner  as 
the  first  one,  bids  amounting  to  two-thirds  of  the  reduced  price  being 
admissible,  provided  they  would  pay  the  claims  pref erred  to  those  of 
the  claimant.    The  latter  may  also  request  the  award,  under  the  eon- 
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ditions  stated,  if  the  second  auction  is  totally  or  partially  without 
result. 

If  the  second  auction  does  not  effect  the  award  or  sale,  others  may 
be  held  at  the  instance  of  the  claimant  for  an  amount  not  less  than 
the  preferred  credits,  said  claimant  complying  with  the  requisites 
mentioned  in  the  preceding  paragraphs,  it  proper.  In  such  case  the 
award  for  said  price  may  also  be  requested,  with  the  obligation  of 
meeting  said  charges  when  they  fall  due,  being  subrogated  in  the 
place  of  the  debtor,  so  far  as  the  charges  are  concerned. 

Art.  173.  If  any  public  sale  has  taken  place  in  which  bids  equal  to 
the  debts  preferred  to  that  of  the  claimant  were  admissible,  and  the 
property  should  not  have  been  sold,  nor  the  award  requested  within 
the  ten  days  following,  the  proceedings  shall  be  closed  without  further 
remedy,  the  right  of  the  claimant  to  bring  an  action  being  reserved, 
by  way  of  the  ordinary  declaratory  suit  and  proceedings  to  obtain  an 
execution  for  the  collection  of  his  credit,  with  the  costs  of  the  sum- 
mary proceeding,  against  any  property  whatsoever  belonging  to  the 
persons  responsible. 

Art.  174.  After  the  mortgaged  estate  has  been  sold  or  awarded,  and 
the  corresponding  price  has  been  paid,  in  a  proper  case,  the  instru- 
ment of  transfer  or  the  decree  of  award  shall  be  officially  executed  by 
the  inferior  Court  representing  the  owner  of  the  mortgaged  property, 
should  the  latter  not  appear  voluntarily  to  execute  it  on  the  day  fixed, 
which  shall  be  the  earliest  one  possible;  and  the  new  owner  shall 
immediately  thereafter  be  placed  in  judicial  possession,  should  he 
request  it 

After  the  estate  has  been  sold  or  awarded  and  the  price  has  been 
applied  in  the  proper  manner,  the  proper  cancellations  shall  be  made, 
in  accordance  with  the  provisions  of  the  Mortgage  Laws  and  those  of 
:the  Civil  Procedure.  This  shall  be  construed  without  prejudice  to 
the  other  rights  and  actions  which  the  remaining  creditors  or  those 
who  have  not  been  wholly  satisfied  may  exercise  against  the  debtor. 

Art.  175.  The  summary  proceedings  referred  to  in  this  Section  can 
not  be  stayed  by  means  of  proceedings  in  the  nature  of  a  demurrer, 
nor  by  any  other  proceedings  at  the  instance  of  the  debtor  of  the 
third  party  in  interest,  nor  at  that  of  any  other  person  presenting 
himself  as  an  interested  party,  except  in  the  following  cases : 

First.  If  documentary  proofs  are  brought  f orwardas  to  the  exist- 
ence of  a  criminal  procedure  on  account  of  the  forgery  of  the  mort- 
gage instrument  which  constitutes  the  subject-matter  of  the  proceed- 
ings, in  which  a  right  of  complaint  has  been  admitted,  or  an  order  of 
prosecution  has  been  issued. 

Second.  If  a  third  person  enters  a  claim  of  ownership,  necessarily 
accompanying  therewith  his  title  to  the  estate  in  question,  recorded 
in  favor  of  said  third  person,  prior  to  the  entry  of  the  debt  of  the 
claimant  and  not  canceled  in  the  Registry. 

Third.  If  a  certificate  of  a  Register  is  presented,  stating  that  the 
mortgage  on  which  the  proceedings  are  based  is  canceled,  or  an  au- 
thentic copy  of  the  public  instrument  of  the  cancellation  of  the  same, 
with  the  note  of  presentation  in  one  of  the  Registries  which  is  to  take 
cognicanoe  thereof,  executed  by  the  claimant,  or  by  his  principals 
or  legal  representatives,  the  deed  of  conveyance,  should  any  be  in 
existence,  also  being  shown  by  means  of  a  document,  in  a  proper  case. 
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In  the  first  case  the  suspension  shall  continue  until  the  criminal 
action  has  been  terminated,  the  proceedings  being  continued  then  if 
the  forgery  has  not  been  established. 

In  the  second  case  it  shall  continue  until  the  suit  of  the  third  person 
has  been  decided. 

In  the  third  case  the  Judge  shall  order  the  parties  to  appear  before 
him  four  days  after  the  citation;  he  shall  hear  the  parties,  admit  the 
documents  they  may  present,  and  he  shall  render  such  decision  as  he 
may  deem  proper,  in  the  form  of  a  decree,  within  two  days. 

This  decree  shall  be  appealable  for  review,  and  also  to  stay  pro- 
ceedings, when  it  orders  the  suspension. 

All  other  actions  that  may  be  brought,  by  the  debtor  as  well  as  by 
the  third  parties  in  interest,  and  other  interested  persons,  including 
those  regarding  the  nullity  of  the  title  or  of  the  proceedings,  or  re- 
garding the  lapse,  constitution,  extinction,  or  amount  of  the  debt, 
shall  be  discussed  in  the  proper  final  trial,  without  ever  causing  a  stay 
of  the  summary  action  for  possession  or  avoiding  them.  The  compe- 
tency to  take  cognizance  of  this  declaratory  suit  shall  be  determined 
by  the  usual  rules. 

At  the  time  the  action  is  brought,  in  accordance  with  the  preceding 
paragraph,  or  during  the  course  of  the  suit,  a  demand  may  be  made 
that  the  effectiveness  of  the  sentence  be  secured  by  the  retention  of 
the  whole  or  of  a  part  of  the  amount  which,  on  account  of  the  sum- 
mary action  for  possession,  is  to  be  delivered  to  the  claimant.  The 
Judge  shall  order  this  retention  made  in  view  of  the  documents  pre- 
sented, should  he  consider  the  reasons  adduced  sufficient.  If  the 
claimant  guarantees  the  amount  which  is  ordered  retained  pending 
the  decision  of  the  declaratory  suit,  to  the  satisfaction  of  the  Judge, 
the  retention  shall  be  raised.  If  the  person  requesting  this  measure 
is  not  well  known  to  be  sufficiently  solvent,  the  Judge  must  demand  a 
prior  and  sufficient  security  to  answer  for  the  costs  of  delay  and  the 
compensation  for  any  other  loss  or  damage  which  may  be  caused  the 
creditor  thereby. 

Creditors  who  have  their  right  recorded  before  the  present  law 
went  into  operation  may  select  this  summary  procedure,  but  when 
the  instruments  of  their  credits  do  not  contain  an  agreement  of  the 
debtor  to  a  determined  price  for  the  auction,  they  must  prove  said 
agreement  by  means  of  a  public  document,  or  demand  an  appraise- 
ment, in  accordance  with  the  law  of  Civil  Procedure,  to  prepare  the 
notice  of  the  public  sale,  it  being  understood  that  the  rules  of  this 
section  which  fix  the  minimum  figure  to  secure  preferred  obligations 
shall  always  be  applicable.  The  procedure  for  the  appointment  of  an 
expert  shall  be  held  when  the  formal  demand  for  payment  is  made, 
and  shall  involve  the  same  persons  on  whom  the  latter  must  be  served. 

If  during  the  course  of  the  proceedings  the  estate  or  some  of  the 
mortgaged  estates  pass  into  the  hands  of  another  owner,  the  latter, 
proving  the  record  of  his  title,  may  demand  that  the  decrees  filed  in 
the  Clerk's  office  be  presented  to  him,  and  the  Judge  shall  consent 
thereto  without  stopping  the  course  of  the  proceedings,  subsequent 
proceedings  being  addressed  to  him  as  subrogated  to  the  principal. 

Aht.  176.  Against  the  decisions  rendered  in  these  summary  pro- 
ceedings the  claimant  may  make  use  of  the  ordinary  remedies  pre- 
scribed by  the  law  of  Procedure,  when  it  is  not  otherwise  prescribed 
in  this  section.  The  remedies  of  other  persons  interested  in  any  man- 
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ner  whatsoever  shall  never  stay  nor  avoid  the  course  of  the  summary 
action  for  possession  regulated  by  this  section,  except  in  the  cases  of 
suspension  oriefly  indicated  herein. 

The  provisions  of  the  law  of  Civil  Procedure  in  force  in  Cuba. 
Puerto  Rico,  and  the  Philippines  shall  be  applicable  to  these  pro- 
ceedings as  supplementary,  when  not  in  conflict  with  the  provisions 
contained  in  the  Mortgage  Law  and  these  Regulations. 

Section  Second. — Voluntary  mortgages. 

Art.  177.  Whenever,  in  accordance  with  the  provisions  contained 
in  Article  141  of  the  law,  a  mortgage  is  created  by  a  third  person 
without  sufficient  authority  to  do  so,  and  is  ratified  by  the  owner  of 
the  mortgaged  property,  a  new  record  shall  be  made,  in  which  shall 
be  stated  the  reason  causing  it,  the  previous  record  being  canceled. 
When  a  mortgage  is  created  in  favor  of  the  State,  civil  corporations, 
or  collective  bodies,  and  its  acceptance  is  not  indicated  in  the  instru- 
ment, a  record  shall  be  made,  but  without  prejudice  to  this  circum- 
stance being  entered  by  means  of  a  marginal  note,  after  the  mortgage 
or  bond  has  been  approved  by  the  proper  authority  or  official. 

This  note  shall  have  all  its  legal  effects  from  the  date  of  the  record 
to  which  it  refers. 

Abt.  178.  To  indicate  in  the  Registry  the  compliance  or  noncompli- 
ance of  conditions,  or  the  fulfillment  or  nonfulfillment  of  future  obli- 
gations, treated  of  in  Article  143  of  the  law,  any  of  the  interested 
parties  shall  present  to  the  Register  a  copy  of  the  public  document 
from  which  this  appears,  and,  in  default  thereof,  a  petition  signed  by 
both  parties  requesting  the  entry  of  the  marginal  note  and  clearly 
stating  the  facts  which  must  cause  its  entry. 

If  either  of  the  interested  parties  refuses  to  sign  the  petition,  the 
other  may  institute  a  suit,  so  that  the  matter,  being  brought  up  in  a 
declaratory  suit,  the  proper  decree  may  be  issued.  Should  the  decree 
grant  the  demand,  the  Register  shall  make  the  marginal  note  by 
virtue  thereof. 

Abt.  179.  The  marginal  note  treated  of  in  the  preceding  article 
shall  be  worded  in  the  following  manner: 

The  obligation  (here  describe  it)  between  A  and  B  having  been  fulfilled  (or 
not  having  been  fulfilled),  the  condition  (here  describe  it)  having  been  complied 
with  (or  not  having  been  complied  with),  on  which  question  the  efficiency  of 

the  mortgage  created  in  this  record  number depended,  A  has  presented  (here 

a  statement  of  the  document  by  virtue  of  which  the  marginal  note  is  requested), 
from  which  it  appears  that .  Therefore,  this  mortgage  shall  be  con- 
sidered effective  and  in  force  (or  not  in  force)  from  the  date  of  its  entry,  and 
that  this  may  appear  I  make  this  marginal  note  on  .  (Date  and  sur- 
name). 

Abt.  180.  If  the  condition  complied  with  is  a  condition  subsequent, 
a  formal  cancellation  shall  be  made,  after  the  provisions  contained  in 
Article  178  have  been  complied  with. 

Art.  181.  In  accordance  with  the  provisions  of  Article  144  of  the 
law,  when  the  act  or  agreement  between  the  parties  produces  a  total 
or  partial  novation  of  the  recorded  contract,  a  new  record  shall  be 
made  and  the  previous  one  canceled.  When  it  causes  the  dissolution 
or  inefficacy  of  said  contract,  entirely  or  partially,  a  complete  or  par- 
tial cancellation  shall  be  made ;  and  when  the  object  thereof  is  to  make 
effective  a  recorded  contract  dependent  on  conditions  precedent,  or 
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to  show  the  payment  of  a  part  of  a  mortgage  debt,  a  marginal  note 
shall  be  made. 

Art.  182.  Mortgage  obligations  payable  to  bearer,  issued  by  the 
Societies  of  Public  Works,  can  not  be  specially  or  expressly  recorded. 
However,  for  the  purpose  of  securing  the  mortgage  right  against 
third  persons,  which  may  be  established  in  favor  of  the  bearers  there- 
of, according  to  the  Code  of  Commerce,  the  mortgage  must  be  created 
by  virtue  of  a  public  instrument  and  recorded  in  the  Registry,  as 
prescribed  in  Article  146  of  the  law. 

Art.  183.  In  the  instrument  creating  a  mortgage,  securing  obliga- 
tions payable  to  bearer,  referred  to  in  the  preceding  article,  the  num- 
ber and  total  value  of  the  obligations  issued,  for  the  security  of  which 
the  mortgage  is  created,  must  be  stated,  the  series  to  which  they 
belong,  the  number  and  face  value  of  each  one,  the  date  or  dates  of 
their  issue,  the  interest  they  bear,  and  other  circumstances  fixing  and 
determining  the  kind  of  instruments  and  their  values,  as  well  as  the 
property  mortgaged — that  is,  whether  it  is  the  works  or  the  profits 
or  the  entire  line,  or  only  of  a  part  thereof.  All  these  circumstances 
shall  be  stated  in  the  record,  which  shall  only  be  recorded  in  the 
Registry  within  the  jurisdiction  of  which  the  principal  point  or 
beginning  of  the  road,  canal,  or  public  work  is  situated,  without 
prejudice  to  the  records  which  must  be  made  in  other  Registries, 
when  the  mortgage  extends  to  the  property  referred  to  in  the  last  por- 
tion of  Article  72. 

Art.  184.  It  being  impossible  to  designate  the  name  and  surname  of 
the  person  or  persons  in  whose  favor  the  record  is  made,  because  the 
obligations  are  payable  to  bearer,  a  statement  shall  be  made  that  the 
instrument  is  created  in  favor  of  the  holders  of  the  obligations  re- 
ferred to  in  the  instrument,  and  the  part  relating  to  each  obligation. 

Art.  185.  Before  recording  the  assignment  of  a  mortgage  credit, 
notice  thereof  shall  be  given  the  debtor,  unless  he  has  renounced  this 
right  in  a  public  instrument,  or  when  it  comes  within  the  provisions 
of  Article  153  of  the  law,  by  means  of  a  document  drafted  and  signed 
by  the  Notary  who  certified  to  the  instrument,  stating  therein  only 
the  date  of  the  assignment,  whether  it  is  total  or  partial,  and  in  the 
latter  case  the  amount  assigned,  and  the  name,  surname,  residence, 
and  profession  of  the  assignee.  The  Notary  shall  serve  this  notice 
or  have  it  served  on  the  debtor. 

If  the  latter  can  not  be  found  at  his  residence,  the  delivery  shall  be 
made  in  the  manner  prescribed  for  summons  in  the  first  paragraph  of 
Article  268  of  the  law  of  Civil  Procedure  for  Cuba  and  Puerto  Rico, 
and  252  of  that  for  the  Philippines. 

Art.  186.  If  the  debtor  does  not  reside  in  the  town  in  which  the 
instrument  is  executed,  the  contract  shall  be  recorded  and  the  notice 
considered  as  served,  but  the  assignor  shall  remain  under  the  obliga- 
tion to  make  a  judicial  request  that  search  be  made  for  said  debtor,  in 
order  to  communicate  to  him  the  notice  referred  to,  in  the  manner  pre- 
scribed in  Articles  266, 268,  and  269  of  the  law  of  Civil  Procedure  for 
Cuba  and  Puerto  Rico,  and  250,  252,  and  253  of  that  for  the  Philip- 

Sines,  and  under  the  responsibility  established  in  Article  154  of  the 
[ortgage  Law. 

Art.  187.  Assignments  of  mortgage  rights  shall  be  entered  in  the 
Registry  by  means  of  a  new  record  in  favor  of  the  assignee. 
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Transfers  shall  not  be  entered  in  the  Registry,  nor  shall  it  be  neces- 
sary to  notify  the  mortgagor  thereof  in  the  excepted  cases  mentioned 
in  Article  185. 

Sbotton  Third. — Legal  mortgages. 

Aster.  188.  Every  Notary  before  whom  a  public  instrument  is  exe- 
cuted involving  a  right  to  a  legal  mortgage  in  favor  of  some  person 
shall  notify  the  proper  persons,  if  they  take  part  in  the  instrument, 
of  the  obligation  to  create  it  and  of  the  right  to  demand  it,  stating 
in  the  said  instrument  that  this  has  been  dime. 

Abt.  189.  If  the  person  having  the  right  to  the  legal  mortgage  is  a 
married  woman,  a  minor  child,  or  a  ward,  the  Notary  shall  also,  by  an 
official  communication,  notify  the  Register  of  the  execution  of  the 
document,  which  he  shall  forward  within  the  period  of  eight  days, 
and  in  which  he  shall  make  a  concise  summary  of  the  obligation  con- 
tracted and  of  the  names,  status,  and  circumstances  of  the  parties 
thereto. 

The  Register  shall  acknowledge  its  receipt  to  the  Notary. 

Abt.  190.  If  the  thirty  days  following  tne  execution  of  the  instru- 
ments referred  to  in  the  two  foregoing  articles  have  elapsed  without 
the  corresponding  mortgage  being  created,  and  this  mortgage  is  one 
of  those  which,  in  accordance  with  the  law,  can  or  must  be  demanded 
by  persons  who  have  not  taken  part  in  the  instrument  or  contract 
giving  rise  thereto,  the.  Register  shall  communicate  the  fact  to  said 
persons,  or  to  the  Department  of  Public  Prosecution,  in  case  it  is  the 
duty  of  the  latter  to  exercise  said  right  in  accordance  with  the  law. 

The  Department  of  Public  Prosecution  shall  acknowledge  receipt 
thereof. 

Abt.  191.  Registers  shall  submit  a  report  every  six  months  to  the 
President  of  the  Audiencia  of  the  instruments  or  contracts  which  have 
been  submitted  to  the  latter,  in  accordance  with  Article  189  of  these 
^regulations,  and  which  have  not  produced  the  corresponding  mort- 
gage record,  as  well  as  of  the  steps  they  may  have- taken  in  compliance 
(with  the  provisions  contained  in  the  preceding  article. 

DOWRY  MORTGAGES. 

Art.  192.  The  special  mortgage  which,  according  to  number  3  of 
Article  169  of  the  law,  must  be  created  by  the  husband  for  the  per- 
sonal property,  chattels,  money,  and  other  property  not  mortgage- 
able which  is  delivered  to  him  by  reason  of  marriage,  with  the  obliga- 
tion of  returning  the  same  or  its  value,  shall  be  created  in  the  dowry 
•  contract  itself  or  in  a  distinct  public  instrument. 
J  Abt.  193.  The  record  of  real  estate  which  forms  part  of  the  ap- 
1  praised  dowry  shall  state,  in  so  far  as  may  be  applicable,  the  details 
required  by  these  regulations  for  records  in  general,  and  in  addition, 
in  cases  where  it  is  proper  to  make  full  records  according  to  the  law, 
the  following  details : 

First.  The  name  of  the  person  creating  the  dowry  and  the  capacity 
in  which  he  does  so. 
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Second.  A  statement  that  the  marriage  has  been  agreed  to  or  has 
already  been  celebrated,  and,  in  the  latter  case,  the  date  of  its  cele- 
bration. 

Third.  The  names,  surnames,  age,  status  (whether  formerly  married 
or  single) ,  and  residence  of  the  contracting  parties,  and  the  profession 
of  the  husband,  should  it  be  known. 

Fourth.  A  statement  that  an  appraised  dowry  has  been  constituted, 
and  the  amount  thereof. 

Fifth.  A  statement  that  a  part  of  said  dowry  consists  in  the  estate 
which  is  the  subject  of  the  record. 

Sixth.  The  value  given  said  estate  in  the  appraisement  of  the 
dowry,  stating  whether  this  was  arrived  at  by  mutual  agreement  or 
by  judicial  intervention. 

Seventh.  The  delivery  of  the  dowry  to  the  husband. 

Eighth.  The  conditions  stipulated  in  the  marriage  contract  and 
which  may  affect  the  ownership  of  the  husband  in  said  estate. 

Ninth.  A  statement  of  the  acquisition  of  ownership  by  the  husband, 
subject  to  the  laws  and  special  conditions  stipulated. 

Tenth.  A  statement  that  the  legal  mortgage  on  the  estate  has  been 
created  and  recorded. 

Art.  194.  The  record  of  the  mortgage  created  by  the  husband  on 
his  real  property  in  favor  of  the  wife,  the  dowry  being  appraised, 
shall  state,  in  so  far  as  relevant,  the  details  required  for  records  of 
voluntary  mortgages;  and  if  full  records  are  proper  in  accordance 
with  the  law,  the  following  shall  also  be  embraced  therein : 

First.  The  agreement  to  marry  or  the  celebration  of  the  marriage, 
stating  the  date  of  one  or  the  other. 

Second.  The  name,  surname,  residence,  age,  and  previous  status 
(whether  married  or  single)  of  the  wife,  should  they  be  known. 

Third.  A  statement  of  the  documents  by  which  the  dowry  was 
created,  the  gifts  offered  by  reason  of  marriage,  by  which  the  delivery 
to  the  husband  of  the  dowry,  or  personal  property  in  addition  to  the 
dowry,  was  made,  stating  the  obligations  which  have  been  accepted 
by  each  one  of  the  contracting  parties  in  virtue  thereof. 

Fourth.  The  name,  surname,  domicile,  and  legal  representation  of 
the  person  who  created  the  dowry,  stating  that  the  latter  is  appraised 
and  that  the  Notary  certifies  as  to  its  delivery. 

Fifth.  In  case  a  mortgage  is  also  created  on  account  of  gifts  offered, 
or  personal  property  in  addition  to  the  dowry  delivered,  a  declaration 
that  one  or  the  other  is  considered  as  an  increase  of  the  dowry  and 
that  the  Notary  certifies  as  to  the  delivery  of  the  personal  property  in 
addition  to  the  dowry. 

Sixth.  The  total  amount  of  the  dowry,  of  the  personal  property  in 
addition  to  the  dowry,  and  of  the  gifts,  with  the  total  appraised  value 
of  property  of  each  kind  delivered  in  payment,  real  estate,  gold  and 
silver  ornaments  and  precious  stones;  deeds  or  documents  of  public 
and  private  credit,  personal  property,  chattels,  clothing,  and  money 
being  considered  as  different  kinds  of  property. 

Seventh.  The  name,  surname,  and  legal  capacity  of  the  person  who 
demanded  the  dowry  mortgage,  and,  in  case  it  was  created  by  virtue 
of  a  judicial  decree,  the  deciding  clause  thereof,  its  date,  the  name  of 
the  Judge  or  Court  which  issued  it,  and  that  of  the  Clerk  who  certi- 
fied it. 
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Eighth.  The  acceptance  and  declaration  of  the  sufficiency  of  the 
mortgage  and  a  statement  of  the  amount  for  which  the  estate  is  liable 
according  to  the  distribution  made  in  accordance  with  the  instrument, 
among  the  properties  mortgaged,  by  the  person  creating  the  dowry  or 
who  demanded  said  mortgages  or  who  should,  in  a  proper  case,  decide 
on  the  sufficiency  of  the  mortgage ;  and  if  judicial  proceedings  have 
been  instituted  in  the  matter,  the  judgment  rendered,  its  date,  the 
name  of  the  Judge  or  Court  who  issued  it,  and  of  the  Clerk  who  certi- 
fied the  same. 

Akt.  195.  When  the  dowry,  or  personal  property  in  addition  to  the 
dowry,  is  delivered  to  the  husband  unappraised,  and  its  title  is  re- 
corded in  the  name  of  the  wife,  said  delivery  shall  be  recorded  by 
means  of  a  memorandum  at  the  margin  of  the  record  referred  to, 
even  when  it  is  in  the  old  books,  in  the  following  terms : 

The  estate  of  this  number ,  record  number ,  has  been  delivered  to  A, 

as  husband  of  Miss  B,  unappraised  (or  appraised  at pesetas)  by  virtue 

of  unappraised  dowry,  created  by  C  in  a  public  instrument  executed  in 

on  such  a  date,  before  the  Notary  D ,  or  by  virtue  of  personal  property 

In  addition  to  the  dowry  of  said  lady  and  as  an  Increase  in  the  dowry  created. 
(Date  and  surname.) 

Art.  196.  The  mortgage  created  by  the  husband  on  life  own  prop- 
erty as  security  for  the  return  of  the  personal  property  or  chattels 
delivered  as  unappraised  dowry,  or  as  personal  property  in  addition 
to  the  dowry,  or  as  an  increase  of  the  dowry  of  the  same  kind,  shall 
be  recorded,  in  accordance  with  the  provisions  contained  in  these 
regulations  for  records  in  general,  in  the  special  Registries  of  the 
estates  cm  which  the  mortgage  is  created. 

Art.  197.  The  records  treated  of  in  the  preceding  article  shall  con- 
tain the  details  required  for  entries  of  appraised  dowries,  the  only 
difference  being  a  statement  of  the  unappraised  character  of  the  same, 
and  that  the  appraisement  was  made  only  for  the  purpose  of  fixing 
the  amount  for  which  the  estate  would  be  liable  in  case  the  property 
should  not  be  in  existence,  or  could  not  be  returned,  at  the  time  of  its 
restitution. 

Art.  198.  If  the  unappraised  dowry  property  should  not  be  re- 
corded in  favor  of  the  wife  at  the  time  of  the  creation  of  the  dowry 
mortgage,  said  record  shall  be  made  in  her  favor  in  the  ordinary  form 
and  with  the  details  stated  in  Article  193  of  these  regulations,  with 
the  exception  of  the  fourth,  sixth,  ninth,  and  tenth;  but  the  unap- 
praised character  of  the  dowry  shall  be  mentioned  in  their  place,  and 
that  the  ownership  continues  vested  in  the  wife,  subject  to  the  laws. 

If  the  record  has  been  made  in  this  manner,  the  marginal  note  pro- 
vided by  Article  195  of  these  regulations  shall  be  omitted. 

Art.  199.  When  the  Department  of  Public  Prosecution  receives 
notice  of  the  delivery  to  the  husband  of  the  dowry  of  a  woman  who 
is  an  orphan  or  a  minor,  without  the  proper  mortgage,  he  owning 
property  on  which  it  can  be  created,  the  Department  shall  appeal  to 
the  Judge  or  Court  to  compel  the  husband  to  create  the  legal  mort- 
gage, proceeding  in  this  case  in  the  manner  prescribed  in  Article  166 
of  the  law. 

Art.  200.  All  dowry  instruments  must  necessarily  contain  a  state- 
ment of  the  mortgage  which  has  been  created,  or  which  is  about  to  be 
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created  in  a  separate  instrument,  or  a  statement  to  the  effect  thai?  the 
dowry  is  hot  secured  in  this  manner,  the  husband  not  possessing  any 
mortgageable  property.  In  the  latter  case,  the  husband  shall  formally 
declare  that  he  does  not  possess  such  property,  and  shall  obligate 
himself  to  mortgage  the  first  real  estate  he  may  acquire,  in  compli- 
ance with  the  provisions  contained  in  Article  186  of  the  law. 

A  wife,  being  of  age,  who  owns  the  property  which  is  to  be  given  in 
dowry,  and  who  has  the  free  disposition  thereof,  need  not  insist  that 
the  husband  obligate  himself  as  established  in  the  preceding  para- 
graph ;  but  in  such  case  she  must  be  notified  of  her  privilege  by  the 
Notary,  who  shall  state  this  fact  in  the  instrument  under  his  re- 
sponsibility. 

MORTGAGES  FOR  PROPERTY  SET  APART 

Art.  201.  The  inventory  and  appraisement  of  property  set  apart, 
which  must  be  presented  to  the  Inferior  Court,  according  to  Articles 
190  et  seq.  of  the  law  for  the  purpose  of  creating  the  proper  legal 
mortgage,  shall  be  those  which  have  been  made  judicially  or  extra- 
judicially, and  should  neither  have  been  made,  those  made  by  the 
father,  the  mother,  or  the  ascendant  referred  to  in  Article  19©  of  the 
law,  stating  the  value  of  the  property  appearing  by  a  certified  copy 
of  the  award  of  the  same  to  them,  and  m  default  thereof  by  a  cer- 
tificate of  the  experts,  or  by  the  capitalization  at  the  rate  commonly 
used  in  each  place. 

Art.  202.  Tne  title  deeds  to  be  presented  by  the  father,  the  mother, 
or  the  ascendant  to  prove  the  ownership  of  the  property  which  they 
may  offer  to  mortgage  shall  be  at  least  those  of  their  last  acquisition, 
with  a  certificate  of  the  Register  from  which  the  ownership  of  said 
property  and  the  incumbrances  thereon  appear. 

When  the  value  thereof  does  not  appear  from  the  document  indi- 
cated, others  constituting  prima  facie  evidence  shall  be  presented 
which  prove  said  value. 

Art.  203.  The  period  of  ninety  days  shall  be  computed  for  the  pres- 
entation of  the  proceedings  referred  to  in  Article  191  of  the  law,  from 
the  time  the  property  was  set  apart;  when  the  property  set  apart  does 
not  exist  at  the  time  of  the  celebration  of  the  second  marriage,  or,  if  it 
is  acquired  substantially,  in  the  case  mentioned  in  Article  980  of  the 
Civil  Code,  said  period  shall  be  computed  from  the  date  of  its  ac- 
quisition* 

The  proceedings  referred  to  in  Article  190  of  the  law,  in  the  case  of 
Article  199,  shall  be  instituted  within  the  ninety  days  following  the 
date  of  the  acceptance  of  the  inheritance  by  the  person  obligated  to 
set  apart  the  property.  After  this  period  has  elapsed,  the  institution ' 
of  said  proceedings  may  be  requested  by  the  persons  interested,  if 
they  are  of  age,  or  otherwise  by  their  legal  representatives. 

Art.  204.  After  the  instrument  creating  the  mortgage  has  been 
issued  and  approved  by  the  Judge,  two  certified  copies  thereof  and  of 
the  decree  of  approval  shall  be  given  the  father,  mother,  or  ascendant, 
so  that,  both  copies  being  presented  in  the  Registry,  the  proper  rec- 
ords may  be  made  in  accordance  therewith,  one  being  nlea  in  the 
Registry  and  the  other  returned  to  the  inferior  Court  with  the  mem- 
orandum of  record.    If  the  father,  mother,  or  ascendant  refuses  to 
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receive  said  copies  or  to  present  them  in  the  Registry,  the  Judge  shall 
send  them  officially,  oraering  that  the  records  be  made  in  virtue 
thereof. 

The  Judge  shall  proceed  in  the  same  manner  if,  thirty  days  having 
elapsed  from  the  time  said  copies  have  been  delivered,  the  father,  the 
mother  or  the  ascendant  does  not  return  one  of  them  to  the  inferior 
Court  with  the  memorandum  signed  by  the  Register,  stating  that 
the  mortgage  has  been  recorded. 

Art.  205.  To  enter  in  the  Registry  of  property  that  estates  have 
been  set  apart,  a  note  shall  be  made  at  the  margin  of  the  proper 
record  of  ownership  in  the  following  terms : 

The  estate  of  this  number ,  record  number ,  is  reserved  in  favor  of 

Mr.  A.  and  Miss  B.,  children  of  Mr.  and  Mrs.  D.,  according  to  the  proceedings 

Instituted  in  the  inferior  Court  of ,  to  determine  and  secure  the  property 

set  apart  for  said  children,  in  which  proceedings  a  decree  was  issued,  creating 
the  mortgage  and  approved  by  the  Judge,  and  its  copy  was  presented  in  this 

Registry  on  such  a  day  and  hour,  according  to  record  number ,  folio , 

volume of  the  Day-book,  which  I  return  with  the  memorandum,  stating 

that  it  has  been  recorded.     (Date  and  signature.) 

That  property  has  been  set  apart  as  referred  to  in  Article  199  of 
the  law  shall  be  stated  by  means  of  a  similar  marginal  note,  substitut- 
ing the  statement  regarding  the  relationship  by  the  proper  one. 

Akt.  206.  The  decree  creating  the  mortgage  for  the  security  of 
property  set  apart  shall  contain  the  details  required  for  voluntary 
mortgages  and  also  the  following: 

First.  The  date  on  which  the  father  or  the  mother  who  created  said 
mortgage  have  contracted  a  new  marriage,  or  that  of  the  birth  of  the 
illegitimate  child  referred  to  in  Article  980  of  the  Civil  Code ;  and  in 
a  proper  case,  that  of  the  acceptance  of  the  property  by  the  ascendant. 

Second.  The  name  and  surname  of  the  deceased  spouse,  or  that  of 
the  descendant,  in  a  proper  case,  and  the  date  of  his  or  her  death. 

Third.  The  names  and  the  age  of  each  one  of  the  children  or  rela- 
tives who  have  a  right  to  have  property  set  apart. 

Fourth.  The  instrument  on  which  said  right  is  based. 

Fifth.  A  statement  of  the  property  to  be  set  apart  and  the  value 
thereof. 

Sixth.  A  statement  that  the  proceedings  prescribed  by  Article  190 
of  the  law  have  been  instituted,  and  at  whose  instance,  or  by  Article 
165,  if  the  child  himself  or  relative  shall  have  demanded  the  mort- 
gage. 

Seventh.  If  the  Judge  has  admitted  the  mortgage  but  declared  its 
insufficiency,  this  fact  shall  be  stated,  and  that  the  father,  the  mother, 
or  the  ascendant  is  obligated  to  mortgage  the  first  realty  or  property 
rights  he  or  she  may  acquire. 

The  entry  of  the  decree  shall  be  made,  with  regard  to  the  property 
reserved,  in  accordance  with  the  provisions  contained  in  Article  205, 
and  with  regard  to  that  mortgaged  by  the  father,  the  mother,  or  the 
ascendant,  with  the  details  which  a  voluntary  mortgage  must  contain 
and  those  stated  in  this  article,  and  a  brief  statement  of  the  deciding 
clause  of  the  decree  which  may  have  been  issued  approving  the  deci- 
sion, that  the  latter  has  been  presented  to  the  Registry  and  is  returned 
with  a  memorandum  of  the  records  which  have  been  made  by  virtue 
thereof. 
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XOBTQAOB8  FOB  SBCUBIKG  THE  FBOFEBTT  OF  THOSE  WHO  ABE  STILL  UNDER 
FABENTAL  AUTHORITY. 

Abt.  207.  The  persons  who  record  property  belonging  to  a  child  of 
their  family,  shall  state  this  fact  in  the  same  record,  and  how  said 
property  has  been  acquired. 

When  this  statement  is  omitted  in  the  record,  the  persons  who  have 
a  right,  according  to  the  law,  to  require  the  father  or  the  mother  to 
create  a  mortgage  for  the  security  of  said  property,  must  demand  that 
it  be  entered  by  means  of  a  marginal  note  opposite  the  record. 

Abt.  208.  A  mortgage  record  shall  contain  all  the  details  required 
for  a  voluntary  mortgage,  and,  besides,  the  following : 

First  The  age  and  status  (whether  married  or  single)  of  the  child. 

Second.  How  the  property  was  acquired. 

Third.  The  description  of  the  same  and  its  value,  or  the  value  given 
it  for  the  creation  of  the  mortgage,  in  the  terms  fixed  in  Article  252 
of  these  Begulations. 

Fourth.  A  statement  to  the  effect  that  said  mortgage  has  been  vol- 
untarily created  by  the  father  or  the  mother,  or  that  it  has  been 
created  by  virtue  of  a  decree  and  judicial  proceedings,  and  at  whose 
instance. 

Fifth.  The  details  of  number  7  and  following  paragraph  of  those 
embraced  in  Article  206. 

Abt.  209.  The  judicial  authority  required  by  the  father  or  mother 
to  convey  or  encumber  the  property  of  the  child  shall  also  be  neces- 
sary to  record  the  instruments  or  contracts  the  purpose  of  which  is  to 
extinguish  property  rights  on  the  estates  of  said  children,  such  as 
assignment,  renunciation,  subrogation,  cancellation,  redemption,  and 
rights  of  a  similar  character. 

Abt.  210.  Notice  of  the  judicial  authority  given  in  accordance  with 
the  preceding  article  and  of  Article  205  of  the  law  shall  be  communi- 
cated to  the  persons  designated  in  Article  204,  and  for  the  purpose 
mentioned  in  Article  201. 

MORTGAGES  BY  REASON  OF  GUARDIANSHIP. 

Art.  211.  After  the  amount  of  the  bond  of  the  guardian  has  been 
fixed  by  the  family  council,  and  the  estates  offered  in  mortgage  are 
considered  sufficient  by  it,  the  mortgage  shall  be  created  by  means  of 
the  proper  public  instrument. 

Art.  212.  The  instrument  creating  the  mortgage  shall  state  the  fol- 
lowing, besides  the  details  required  for  voluntary  mortgages: 

First.  The  name  of  the  guardian  and  that  of  the  person  who  may 
have  appointed  him. 

Second.  The  character  of  the  guardianship. 

Third.  The  kind  of  document  by  virtue  of  which  the  appointment 
was  made,  and  its  date. 

Fourth.  The  fact  that  there  has  been  no  remission  of  bond,  or 
that,  notwithstanding  its  remission,  the  family  council  has  considered 
a  bond  necessary. 

Fifth.  The  amount  of  the  principal,  income,  and  profits  of  the 
orphan  or  incapacitated  person,  separating  the  part  consisting  of 
real  estate  from  other  property. 

Sixth.  The  amount  of  the  bond  which  may  have  been  required. 


Digitized  by  VjOOQIC 


REGULATIONS  FOB  EXECUTION  OF  MORTGAGE  LAW.  1811 

Seventh.  A  report  of  the  estates  offered  as  security,  with  a  state- 
ment of  the  value  and  incumbrances  of  each,  and  of  the  deed  of  its 
last  acquisition,  and  everything  referring  to  deeds  of  ownership  and 
certificate  of  the  Register  and  appraisements  which  may  have  been 
presented. 

Eighth.  Creation  of  the  mortgage  for  the  amount  fixed  for  the 
bond. 

Ninth.  A  statement  of  the  amount  for  which  each  estate  is  mort- 
gaged, according  to  the  division  which  may  have  been  made. 

Tenth.  A  copy  of  the  agreement  of  the  family  council  approving 
the  bond. 

The  mortgage  record  shall  be  made  in  accordance  with  the  pro- 
visions contained  in  these  Regulations  and  shall  also  contain  the 
details  mentioned  in  this  article. 

Abt.  213.  If  the  orphan  or  incapacitated  person  possess  real 
estate,  the  family  council,  at  the  time  of  approving  the  mortgage  for 
the  other  property,  shall  order  that,  opposite  the  records  of  the  prop- 
erty or  rights  of  the  orphan  or  incapacitated  person,  a  marginal  note 
shall  be  placed,  in  the  following  terms : 

The  estate  of  this  number ,  record  number ,  is  administered  by  A  as 

guardian  of  B,  appointed  by  C,  in  such  manner,  said  B  being  a  minor  or  in- 
capacitated to  administer  his  property;  and  this  note  is  made  by  virtue  of  an 
agreement  of  the  family  council  of  such  date.     (Date  and  surname). 

The  agreement  of  the  family  council  must  appear  in  a  notarial 
instrument,  which  shall  be  forwarded  in  duplicate  to  the  Register  by 
the  President  of  said  council.  One  of  the  copies  shall  be  returned  by 
the  Register  with  the  memorandum  of  compliance. 

If  the  minor  or  incapacitated  person  possesses  property  or  prop- 
erty rights  which  are  not  recorded,  the  family  council  shall  order 
their  record,  at  the  margin  of  which  the  note  referred  to  shall  be 
made. 

Aft.  214.  The  marginal  note  treated  of  in  the  preceding  article 
shall  be  ordered  made  by  the  family  council,  even  in  case  the  guard- 
ianship is  exercised  without  any  bond  having  been  required. 

other  legal  mortgages. 

Art.  215.  For  the  creation  and  record  of  the  legal  mortgages 
treated  of  in  Articles  217  to  221  of  the  law,  besides  the  requirements 
prescribed  therein,  those  established  by  these  regulations  in  the 
present  title  shall  be  taken  into  consideration. 

Title  VI. — Manner  of  Keeping  Registries. 

Art.  216.  In  the  office  of  each  Registry  a  frame  shall  be  constantly 
exhibited  to  the  public,  in  which,  with  the  necessary  clearness,  the 
following  shall  be  stated : 

First.  The  dates  on  which  the  old  and  the  new  Registries  were 
established. 

Second.  The  names  of  the  municipalities  embraced  in  the  jurisdic- 
tion of  the  Registry  and  of  the  population  of  each  one,  stating 
whether  any  has  changed  its  name;  or,  if  it  is  known  by  more  than 
75270-H.  Doc  1484,  60-2,  pt  2 44 
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one,  all  those  it  bears  or  has  borne  since  the  establishment  of  the 
Begistry. 

Third.  A  statement  of  the  Registry  to  whose  jurisdiction  the  towns 
may  have  previously  belonged,  stating  the  date  on  which  they  were 
annexed  to  the  Registry  under  whose  jurisdiction  they  have  finally 
come. 

Fourth.  The  names  of  the  towns  which  did  belong  to  the  Registry 
and  have  been  removed  therefrom,  with  a  statement  of  the  date  and 
of  the  Registry  to  which  they  have  been  transferred. 

Fifth.  The  schedule  of  fees. 

Also  a  notice  to  the  public  shall  be  placed  in  the  same  frame,  stat- 
ing that  interested  persons  who  present  documents  in  the  Registry 
may  demand  that  the  entry  of  presentation  be  made  at  once,  and  that 
the  record  be  made  within  the  following  -fifteen  days,  in  the  manner 
prescribed  by  Article  56  of  these  regulations,  otherwise  an  action 
against  the  Register  being  admissible. 

Art.  217.  The  books  of  the  Registry  shall  be  formed,  arranged, 
and  ruled  in  accordance  with  the  models  which  the  Registry  and 
Notarial  Division  shall  establish  when  their  provision  is  arranged 
for.  Each  register  shall  request  of  the  President  of  the  proper 
Audiencia  the  hooks  he  may  require,  and  after  they  have  been  pro- 
cured he  shall  present  them  to  the  Delegate,  who  must  rubricate 
them. 

The  President  shall  request  the  books  of  the  Division.  The  latter 
shall  keep  an  account  of  the  books  sent  him,  the  former  also  keeping 
an  account  of  those  distributed  to  the  Registers  of  his  jurisdiction. 

Abt.  218.  The  Delegate  shall  rubricate  the  first  and  the  last  page  of 
the  Day  Books  and  Registries  of  property. 

In  addition  all  the  pages  of  said  books  shall  be  stamped  with  the 
seal  of  the  inferior  Court 

For  the  purposes  of  the  preceding  paragraph  Registers  shall  for- 
ward the  blank  books  to  the  proper  Delegates,  and,  after  receiving  a 
notice  from  the  latter,  they  shall  appear  in  their  office  to  receive  them 
rubricated,  stamped,  and  certified ;  after  examining  them  the  memo- 
randum of  conformity  prescribed  in  Article  221  shall  be  made. 

Abt.  219.  The  books  of  the  Registry  must  be  bound  in  such  manner 
that  no  sheet  can  be  removed  therefrom  without  leaving  signs  of  its 
removal,  and  also  so  that  they  can  not  be  rebound  without  its  being 
known. 

If,  on  account  of  the  destruction  or  wear  of  the  binding  of  some 
book,  it  becomes  necessary  to  renew  it,  Registers  may  only  do  so  after 
receiving  authority  from  the  President  of  the  Audiencia  and  only  in 
the  manner  and  form  he  may  determine. 

Abt.  220.  The  paper  to  be  used  in  the  books  of  the  Registry  shall 
be  specially  manufactured  for  this  purpose,  with  the  marks  ana  coun- 
tersigns which  may  be  ordered  by  the  Registry  and  Notarial  Division. 

Abt.  221.  On  the  first  blank  page  of  each  book  the  Delegate  who 
rubricates  it  shall  enter  a  certificate,  stating  in  words  the  number  of 
folios  it  contains,  the  fact  that  none  of  them  is  stained,  written  on,  or 
useless,  and  the  date  of  its  delivery. 

At  the  foot  of  this  certificate  the  Register  shall  make  and  sign  a 
memorandum  stating  that  he  has  received  the  book  in  the  manner 
stated  in  said  certificate. 
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Abt.  222.  In  each  Registry  of  property  a  book  shall  be  opened  for 
each  municipality  or  municipal  district,  as  prescribed  in  Article  230 
of  the  law. 

When,  at  the  instance  of  a  Register,  and  for  reasons  of  public  con- 
venience, the  division  of  a  municipal  district  into  two  or  more  sections 
is  ordered,  in  accordance  with  the  provisions  contained  in  Article  232 
of  the  law,  the  proper  proceedings  must  previously  be  instituted,  in 
which  the  President  of  the  proper  Audiencia  shall  take  part 

The  proper  order  of  numeration  of  the  estates  prescribed  in  Article 
8  of  the  law,  and  the  strict  order  of  dates  to  which  reference  is  made 
in  Article  59  of  these  Regulations,  shall  be  construed  as  embracing 
estates  situated  in  each  municipal  district 

The  books  shall  bear  the  numeration  prescribed  by  Article  226  of 
the  law. 

Besides  these  books  and  the  Day  Book,  Registers  shall  keep  such 
other  books  as  they  may  deem  convenient  for  the  service,  which  shall 
only  have  an  auxiliary  character.  They  shall  only  be  admissible  as 
private  documents,  and  shall  be  kept  at  the  expense  and  according  to 
the  good  judgment  of  the  Register. 

Art.  223.  The  official  books  shall  be  the  Day  Book  of  operations  and 
those  of  the  Registry. 

The  Day  Book  shall  bear  the  following  inscription  on  the  title 
page: 

Day  Book  of  operations  of  the  Registry  of  property  of ,  volume 1 

begun  on day  of ,  in  the  year . 

On  the  page  following  the  title-page  the  certificate  and  matters  pro- 
vided for  in  Article  221  shall  be  entered. 

Each  folio  of  the  Day  Book  shall  contain  a  blank  margin  suffi- 
ciently wide  to  make  the  proper  marginal  note  therein,  and  the  rest 
of  the  page  shall  contain  horizontal  lines  for  the  purpose  of  writing 
thereon  precisely  the  numbers  of  the  records,  forming  a  vertical 
column,  and  the  records  themselves  immediately  thereafter.  Between 
the  records  no  more  space  shall  be  left  than  is  necessary  for  the  sig- 
nature of  the  Register. 

If  any  marginal  note  can  not  be  made  in  the  Day  Book  because  the 
margin  of  the  corresponding  record  is  already  filled,  the  latter  shall 
be  reproduced  so  that  said  note  may  be  made. 

The  books  of  the  Registry  shall  bear  their  title  on  the  cover  in  the 
following  manner: 

Registry  of  property  of ,  Audiencia  of ,  volume ,  of  the  mu- 
nicipality of ,  volume of  the  Archives  of  this  Registry  of  property. 

The  first  page  after  the  title  shall  be  exclusively  used  for  the  certifi- 
cate and  memoranda  prescribed  in  Article  221. 

Abt.  224.  Registers  shall  keep  a  Day  Book  of  receipts,  in  which 
they  shall  enter  in  strict  chronological  order  all  the  fees  they  may 
collect  for  any  of  the  purposes  mentioned  in  the  schedule  annexed  to 
the  Mortgage  Law,  or  in  these  Regulations  or  other  special  measures 
which  may  be  enacted,  stating  the  amount  received,  the  reason  thereof, 
the  individual  or  corporation  who  or  which  is  to  pay  the  same,  and 
the  number  of  the  entry  of  presentation  of  the  instrument,  should 
there  be  any;  and  in  case  the  fees  arise  through  any  of  the  judicial 
mandates  referred  to  in  Article  340  of  the  law  mentioned,  this  fact 
shall  be  stated,  with  the  date  of  the  mandate,  the  inferior  or  superior 
Court  which  issued  it,  and  the  question  in  which  it  was  ordered. 
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Art.  226.  Registers  shall  also  keep  a  book  called  "Of  incapacitated 
persons"  in  which. they  shall  enter  records  relating  to  final  decrees 
declaring  the  legal  incapacity  to  administer  or  the  presumption  of 
death  of  absent  persons,  of  those  imposing  interdictions,  or  declaring 
some  person  insolvent  or  bankrupt,  or  making  any  other  declaration 
by  which  the  civil  capacity  of  persons  is  modified  with  regard  to  the 
free  disposition  of  their  property. 

Art.  226.  Said  book  shall  be  kept  on  stamped  official  paper,  all  of 
its  pages  stamped  and  rubricated  by  the  proper  Judge,  who  shall  cer- 
tify on  the  firat  page  thereof  as  to  the  number  of  folios  it  contains. 
These  shall  be  arranged  in  strict  alphabetical  order,  assigning  to  each 
letter  such  number  of  folios  as  may  be  considered  proper. 

Art.  227.  After  the  judicial  mandate  containing  the  final  decree 
mentioned  in  Article  225  has  been  presented,  Registers,  after  making 
the  proper  records  in  the  books  of  the  Registry  of  property,  shall 
enter  in  the  book  above  mentioned  the  names  of  the  persons  incapaci- 
tated to  dispose  of  their  property,  with  a  brief  extract  of  said  aocu- 
ment  and  a  citation  of  the  package  in  which  it  is  to  be  kept.  These 
records  shall  be  made  under  the  letter  corresponding  to  the  surname 
of  the  person  interested,  and  shall  receive  a  special  correlative  nu- 
meration under  each  letter. 

Art.  228.  After  the  records  and  entries  treated  of  in  the  preceding 
article  have  been  made,  the  Register  shall  make  a  memorandum  at 
the  foot  of  the  mandate,  stating  this  fact,  if  the  person  against  whom 
it  has  been  issued  should  possess  property;  or  that  it  has  not  been 
recorded  nor  a  cautionary  notice  thereof  made,  because  he  does  not 
possess  any;  the  proper  record  of  the  property  he  may  subsequently 
acquire  having  been  made  in  the  book  of  incapacitated  persons,  citing 
the  letter  and  number  which  said  record  bears. 

Art.  229.  At  the  margin  of  the  entry  of  presentation  of  the  man- 
date the  Register  shall  make  a  note  similar  to  the  one  mentioned  in 
the  preceding  article. 

Art.  230.  The  Register  shall  return  the  duplicate  of  the  mandate  or 
sentence,  containing  a  memorandum  that  it  has  been  complied  with,  to 
the  proper  superior  Court,  keeping  the  other  duplicate  in  the  files  of 
his  Registry,  in  the  proper  package. 

Art.  231.  If  the  person  who  has  been  declared  incapacitated  to 
administer  his  property  or  to  dispose  of  it  by  virtue  of  some  final 
decree,  which  has  been  entered  in  the  book  of  incapacitated  persons, 
acquires  any  real  estate  or  property  rights,  the  Register,  immediately 
after  the  record  stating  the  acquisition  thereof,  shall  copv  the  sentence 
or  mandate  of  the  Court,  referring  to  the  duplicate  on  tile  in  his  office. 

Art.  232.  Registers  shall  keep  two  indices  in  the  same  manner,  in 
which  they  shall  enter  records  of  all  kinds  that  they  may  make  in  the 
books  of  the  Registry  from  the  date  the  Mortgage  Law  went  into 
operation ;  one  of  them  shall  be  called  index  of  property  and  the  other 
index  of  persons. 

Art.  233.  These  indices  shall  be  kept  by  municipalities,  and  in  al- 
phabetical order,  in  books  or  pamphlets  made  of  common  paper,  its 
pages  folioed  and  stamped  witn  the  stamp  of  the  Registry. 

Art.  234.  The  index  of  property  shall  be  divided  into  two  sections, 
including  in  one  of  them  all  that  relates  to  rural  property,  and  in  the 
other  r.ll  that  relates  to  town  property. 
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Art.  235.  In  the  section  relating  to  rural  property  the  Register  shall 
state  in  the  proper  columns — 

First.  The  name  of  the  estate,  and  in  its  absence  that  of  the  locality 
or  district  in  which  it  is  situated. 

Second.  The  village,  place,  hamlet,  parish,  quarter,  or  jurisdiction 
to  which  it  pertains. 

Third.  The  agricultural  use  to  which  the  estate  is  put. 

Fourth.  Two  opposite  boundaries,  selected  from  the  four  cardinal 
points,  which  must  be  the  same  for  all  estates. 

Fifth.  The  number  of  the  estate  according  to  the  Registry,  and  the 
book  and  folio  containing  the  record. 

Art.  286.  The  section  of  town  property  shall  contain  in  its  proper 
columns — 

First.  The  name  of  the  square  or  street  on  which  the  property  is 
situated. 

Second.  The  present  number  of  the  same,  and  the  old  one,  also,  if  it 
appears. 

Third.  The  number  given  it  in  the  Registry,  or  the  letter,  if  a  cau- 
tionary notice  is  treated  of. 

Fourth.  The  volume  and  folio  in  which  it  is  recorded. 

Art.  237.  In  both  sections  there  shall  be  a  column  in  which  to 
state  the  class  of  ownership  or  property  right  referred  to  in  the  rec- 
ord, such  as  property,  servitude,  mortgage,  annuity  (cento),  use,  or 
the  modifications  thereof  caused  by  cautionary  notices,  such  as  jvdioial 
attachment,  incapacity  to  administer,  etc. 

Art.  238.  The  index  of  persons  shall  embrace  in  the  proper  col- 
umns— 

First.  The  name  of  the  person  in  whose  favor  or  against  whom  the 
ownership  or  property  right  in  an  estate  is  recorded  or  a  cautionary 
notice  thereof  made. 

Second.  The  volume  and  folio  containing  the  records  or  notices  in 
which  the  owner  of  any  estate  or  property  right  is  interested ;  and, 

Third.  All  cancellations  of  records,  notices,  and  marginal  notes 
mentioned  in  the  preceding  column,  citing  the  volume  and  folio  of 
the  former,  as  well  as  of  the  latter. 

Art.  239.  Should  the  Register  observe  any  change  in  the  name, 
bounds,  or  other  important  details  of  the  estate,  he  shall  make  the 
proper  correction  in  the  indices. 

The  conversion  of  cautionary  notices  into  records  shall  be  stated  in 
the  proper  columns. 

Art.  240.  In  accordance  with  the  provisions  of  the  law  and  these 
Regulations,  Registers  shall  arrange  by  months,  quarters,  half-years, 
or  by  years,  according  to  the  circumstances,  four  classes  of  packages — 
one  for  receipts,  another  for  judicial  mandates,  another  for  public 
documents,  and  another  for  private  documents. 

Art.  241.  The  packages  of  each  class  shall  be  numbered  separately 
and  in  their  proper  order,  in  the  order  in  which  they  are  made  up. 
Documents  shall  oe  placed  therein  according  to  their  dates. 

Art.  242.  After  the  period  which  each  package  must  embrace, 
according  to  the  division  adopted,  has  elapsed,  it  shall  be  inclosed  in 
a  wrapper,  the  class  of  documents  it  contains  and  the  period  it  em- 
braces being  written  thereon,  inclosing  within  the  same  wrappers  an 
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index  rubricated  by  the  Register,  stating  the  date  of  each  one  of  said 
documents. 

Art.  243.  In  each  Registry  there  shall  be  made  by  the  Register  a 
detailed  inventory  of  all  the  books  and  packages  contained  therein. 

Whenever  a  new  Register  is  appointed,  he  shall  take  charge  of  the 
Registry  in  accordance  with  said  inventory,  signing  it  at  the  time  of 
the  delivery,  his  predecessor  being  responsible  for  what  should  appear 
contained  in  the  inventory  and  not  delivered. 

At  the  beginning  of  each  year  the  inventory  shall  be  brought  up  to 
date. 

Art.  244.  No  instrument  creating  any  of  the  property  rights  men- 
tioned in  number  2  of  Article  2  of  the  law  can  be  recorded  unless  the 
ownership  of  the  real  estate  is  recorded  in  favor  of  the  person  crea- 
ting said  right. 

When  the  right  to  be  recorded  is  that  of  direct  ownership,  the  right 
of  the  person  having  the  ownership  in  the  estate  must  be  previously 
entered. 

Art.  245.  When  the  first  entry  requested  is  one  transferring  a  prop- 
erty right  to  some  estate,  the  ownership  of  which  is  not  recorded  in 
the  old  Registry,  and  the  acquisition  of  the  ownership  of  the  estate 
and  of  the  property  right  is  proven  by  the  title  deed  presented,  or  by 
documents  which  are  prima  facie  evidence,  dated  before  the  day  on 
which  the  Mortgage  Law  went  into  operation,  two  records  shall  be 
made. 

The  record  of  the  ownership  shall  be  made  in  accordance  with  the 
general  rules,  and  that  of  the  property  right  in  the  manner  proper  for 
its  kind,  but  without  again  describing  the  estate,  and  only  referring 
to  the  record  thereof. 

Art.  246.  Cautionary  notices  and  their  cancellations  relating  to 
each  estate  shall  be  marked  at  the  margin  with  letters  instead  of  num- 
bers, in  strict  alphabetical  order. 

If  the  notices  and  cancellations  referring  to  any  estate  reach  such  a 
number  that  the  letters  of  the  alphabet  are  exhausted,  they  shall  be 
duplicate^  from  the  beginning,  this  system  being  observed  through- 
out   In  the  margin  of  the  Registry  destined  to  the  numeration  of 

records  only  "  notice  or  cancellation  "  letter (the  proper  one) 

shall  be  written. 

Art.  247.  When  the  first  entry  relating  to  an  estate  is  a  cautionary 
notice,  the  provisions  of  Article  245  and  450  of  these  Regulations 
shall  be  observed,  as  the  case  may  require. 

Art.  248.  Each  folio  of  the  books  of  the  Registry  shall  contain  a 
sufficient  number  of  horizontal  and  perpendicular  lines,  for  the  pur- 
pose of  writing  thereon,  and  in  no  other  manner,  at  the  head:  The 
number  of  the  estate;  then  leaving  a  blank  margin  without  lines  and 
forming  a  vertical  column,  the  numbers  of  the  record  or  the  letters  of 
the  cautionary  notices,  and  immediately  thereafter  the  entries  of 
either  one  or  of  the  cancellations.  The  blank  margin  shall  have  the 
width  necessary  to  make  the  marginal  notes  therein,  so  that  the  latter 
shall  not  occupy  more  space  than  the  records  they  refer  to  whenever 
this  is  possible. 

Art.  249.  In  the  books  of  the  Registry  all  the  entries,  records,  can- 
cellations, and  notes  mentioned  in  Article  227  of  the  law  shall  be 
made. 
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Abt.  250.  Registers,  taking  into  consideration  the  movement  of  real 
estate  in  their  respective  subdistricts,  shall  assign  to  each  estate  the 
number  of  pages  they  may  consider  necessary,  placing  at  the  head  of 
each  one  the  number  of  the  estate,  when  they  begin  to  record  them. 

Art.  251.  After  the  pages  assigned  to  an  estate  have  been  filled,  the 
number  of  the  latter  shall  be  transferred  to  another  folio  of  the  same 
book,  or  of  a  following  one  if  there  is  no  place  in  the  former  for  the 
record.  In  such  case,  besides  the  number  of  the  estate  which  shall 
be  repeated,  there  shall  be  written  duplicate,  triplicate,  and  so  on,  and 
a  reference  to  the  folios  and  volumes  in  which  the  previous  records 

may  be  found,  in*  the  following  manner :  "  See  folio  from to , 

volumes ."    On  the  last  of  said  folios,  and  in  addition  to  the 

number  of  the  estate,  which  is  at  the  head  thereof,  shall  be  written 

**  Continued  in  folio ."    The  number  and  word  duplicated,  or 

triplicated,  shall  be  written  immediately  after  the  printed  words 
estate  number,  and  the  reference  to  the  folios  and  volumes  in  the  fol- 
lowing space  on  the  thick  line  at  the  head  of  each  page  of  the  books 
of  the  Registry. 

Art.  252.  When  several  estates  are  alienated  or  encumbered  in  one 
instrument,  the  proper  record  shall  be  made  on  the  page  assigned  to 
each  estate,  stating  in  each  record  the  other  estates  embraced  in  the 
instrument  and  the  book,  and  the  folio  and  number  borne  by  the 
records  referring  thereto. 

The  statement  which,  according  to  the  preceding  paragraph,  must 
be  made  in  each  record  of  the  estates  embraced  in  the  same  instru- 
ment, shall  be  made  by  means  of  a  marginal  note,  besides  stating  in 
the  body  of  each  one  of  the  records  and  before  the  words  "All  that  is 
stated  appears,  etc.,"  that  this  estate  is  embraced  in  the  same  instru- 
ment (and  if  there  are  two  or  three,  the  number  there  may  be),  and 
that  they  are  recorded  in  the  book,  the  folio  and  number  being  stated 
in  the  marginal  note  of  the  said  record. 

Should  they  exceed  three,  the  marginal  note  shall  contain  the  fol- 
lowing: 

The  other  (stating  the  number  there  may  be)  estates  embrace*  in  the  same 
Instrument,  by  virtue  of  which  this  record  has  been  made,  are  recorded  In  the 
volumes,  folios,  and  numbers  which  are  stated  in  the  marginal  notes  of  entry 
of  presentation  number ,  folio ,  volume of  the  Day  Book. 

Akt.  253.  The  brief  records  which  must  be  made  in  compliance 
with  the  provisions  of  Article  234  of  the  law  shall  only  contain  the 
f ollowingdetails : 

First  The  character  and  name  of  the  estate,  if  it  is  stated,  or,  in  a 
proper  case,  that  of  the  property  right. 

Second.  A  statement  of  the  incumbrances. 

Third.  The  name,  surname,  and  residence  of  the  grantor  and  of 
the  grantee  of  the  estate  or  property  right;  the  nature  of  the  instru- 
ment or  contract;  the  date  ana  town  in  which  the  instrument  was 
executed  or  issued,  and  the  name  of  the  Notary  certifying  to  it,  or  of 
the  authority  or  official  who  issued  it. 

Fourth.  A  reference  to  the  full  record,  referring  to  the  book  and 
folio  containing  it 

Fifth.  A  statement  to  the  effect  that  the  fees  have  been  paid  the 
State,  if  any  are  due  on  the  instrument  or  record,  or  that  none  are 
due. 
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Sixth.  Date,  surname,  and  fees. 

Seventh.  A  note  shall  be  made  in  the  margin,  in  the  manner  pre- 
scribed by  Article  252  of  these  Regulations. 

Art.  254.  When  the  instrument  is  not  one  transferring  ownership 
and  refers  to  more  than  one  estate,  the  ownership  shall  first  be 
recorded,  and  afterwards  a  full  record  shall  be  made  of  the  estate 
having  the  highest  value  only,  or  of  any  of  them,  if  they  are  equal  in 
value;  all  other  records  shall  be  made  in  accordance  with  the  rules  of 
the  preceding  article. 

Registers  wall  strictly  observe  the  rules  prescribed  in  the  preceding 
articles  for  making  full  or  brief  records,  as  may  be  proper,  when- 
ever the  record  or  entry  of  two  or  more  estates  or  rights  is  requested 
by  virtue  of  a  single  instrument. 

When  the  first  entry  requested  relating  to  an  estate  or  property 
right  is  a  cancellation,  article  455  of  these  Regulations  shall  be  ob- 
served. 

Art.  255.  All  amounts  and  numbers  mentioned  in  records,  caution- 
ary notices,  cancellations,  and  entries  of  presentation,  shall  be  written 
out  in  full. 

Abt  256.  Whenever  several  estates  or  property  rights  are  mort- 
gaged in  one  instrument,  a  full  record  snail  only  be  made  in  the 
special  Registry  of  the  estate  which  bears  the  greatest  incumbrance 
according  to  the  instrument,  or  any  of  them  if  they  are  equally  en- 
cumbered. 

Other  records  shall  be  made  with  the  conciseness  required  by 
Article  234  of  the  law,  stating  the  special  details  for  this  purpose 
required  by  Article  253  of  these  Regulations. 

When,  through  the  fault  or  negligence  of  the  Register,  some  real 
estate  has  been  mortgaged  by  a  person  not  having  a  right  to  create 
the  mortgage,  or  without  sufficient  authority  to  do  so,  even  when  the 
contract  has  been  subsequently  ratified  by  a  person  legally  capable, 
the  record  for  this  reason  shall  be  null,  and  it  shall  be  officially  can- 
celed, no  fees  being  required,  without  prejudice  to  the  liability  of  the 
Register. 

Abt.  257.  When  the  instrument  by  virtue  of  which  a  cancellation 
is  requested  embraces  several  property  rights  or  estates,  situated 
within  the  jurisdiction  of  the  Registry,  it  snail  be  recorded  by  mak- 
ing the  proper  entry,  with  the  details  required  by  Article  157,  in 
the  Registry  of  the  estate  in  which  the  full  entry  of  the  ownership  or 
property  right  which  is  to  be  canceled  had  been  made. 

To  make  the  cancellation  appear  in  the  other  estates  embraced  in 
the  same  instrument,  the  Register  shall  make  the  marginal  note  re- 

Suired  by  Article  158,  also  making  a  brief  reference  to  the  kind  and 
ate  of  the  document,  the  names  of  the  parties  thereto,  and  of  the 
authority  or  Notary  who  issued  it. 

Art.  258.  The  Registry  shall  be  open  for  six  hours  on  all  working 
days,  the  office  hours  being  previously  fixed  by  the  Register  with  the 
approval  of  the  Delegate,  and  being  announced  in  the  Gazette  of  the 
proper  island,  in  the  official  newspaper  of  the  province,  if  there  be 
any,  and  by  means  of  posters  fixed  on  the  door  of  the  office  of  the 
Registry. 

The  days  which  are  holidays  for  inferior  and  superior  courts  shall 
be  considered  as  such  for  the  Registries. 
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Abt.  259.  Registers  shall  not  admit  any  document  for  record  in  the 
Registry,  nor  shall  they  make  any  entry  of  presentation,  except  dur- 
ing the  six  hours  fixed  in  the  preceding  article;  but  at  other  times 
they  may  perform  any  other  duties  proper  to  their  office. 

Asr.  260.  When  the  hour  for  the  closing  of  the  Registry  has  ar- 
rived, the  Register  shall,  on  the  line  immediately  following  the  sig- 
nature of  the  last  entry  in  the  Day  Book,  make  the  closing  memoran- 
dum required  by  Article  242  of  the  law,  in  the  following  terms: 

It  being  (here  the  time)  p.  m.,  which  Is  the  hour  fixed  for  closing,  the  Day 
Book  is  closed  with  (so  many)  entries  made  this  day,  embracing  those  num- 
bered    to  (or),  no  entries  having  been  made  this  day.     (Date  and 

signature  of  the  Register.) 

Am*.  261.  All  instruments  which  are  presented  in  the  Registry  for 
the  request  of  any  record  or  entry  whatsoever,  shall  be  entered  in  the 
Day  Book. 

Abt.  262.  In  no  case  whatsoever  shall  the  provisions  prescribed  in 
the  preceding  article  be  violated,  even  when  it  is  seen  that  the  instru- 
ment presented  lacks  some  lejgal  requisite. 

When  two  contradictory  instruments  are  presented  at  the  same 
time,  relating  to  the  same  estate,  two  entries  shall  be  made  in  the 
Day  Book,  one  after  the  other,  numbered  in  their  proper  order,  stat- 
ing in  each  one  that  another  relating  to  the  same  estate  was  presented 
at  the  same  time,  and  stating  the  number  which  has  been  or  is  to  be 
given  to  the  same. 

If  neither  of  the  respective  instruments  should  contain  a  defect 
preventing  the  compliance  with  the  request,  the  proper  entry  of  each 
one  shall  t>e  made,  stating  that  this  has  been  done  because  another 
instrument  relating  to  the  same  estate  having  been  presented  at  the 
same  time,  it  is  not  possible  to  make  the  record,  or,  in  a  proper  case, 
to  enter  the  notice,  until  the  persons  interested  or  the  Courts  decide 
which  record  is  to  have  preference. 

In  the  margin  of  the  proper  records  and  at  the  foot  of  the  docu- 
ments a  memorandum  shall  oe  made  stating  what  has  been  done. 

The  documents  shall  be  returned  to  the  persons  or  the  official  from 
whom  they  were  received,  so  that  the  former  may  make  use  of  his 
right,  if  he  should  wish  to  do  so,  and  the  latter,  in  a  proper  case,  may  . 
issue  the  decree  he  may  consider  advisable. 

The  entry  made  shall  lapse  at  the  end  of  the  period  fixed  in  Article 
96  of  the  law,  if  within  said  period  the  interested  persons  do  not 
prove  by  means  of  a  written  petition,  ratified  before  the  Register,  that 
they  have  agreed  to  allow  one  of  the  entries  to  have  the  preference,  or 
that  no  judicial  proceedings  will  be  instituted  to  obtain  a  declaration 
of  preference.  Should  they  come  to  an  agreement,  the  Register  shall 
consider  the  statement  made  by  the  interested  persons  and  shall  file 
the  petition  in  the  proper  package.  If,  on  the  contrary,  a  suit  is  insti- 
tuted, the  claimant  shall  request  that  a  cautionary  notice  be  made  of 
the  claim,  and  after  the  necessary  mandate  has  been  issued  by  the 
Register,  the  latter  shall  enter  the  notice,  making  at  the  margin  of  the 
one  previously  entered  a  note  of  reference,  drafted  as  follows: 

A  mandate  for  the  cautionary  notice  of  the  claim  instituted  by ,  as  ap- 
pears from  entry  letter ,  folio ,  and  book  ,  having  been  presented 

this  day,  the  adjoining  entry  continues  effective  until  a  final  judgment 

shall  have  been  rendered. 
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The  final  judgment  rendered  shall  be  recorded  in  the  Registry,  con- 
verting the  one  which  had  been  previously  made,  according  to  its 
terms,  into  a  definite  record  or  cautionary  notice. 

Art.  263.  The  entries  of  presentation  referred  to  in  Article  261 
shall  be  made  immediately  on  the  presentation  of  the  instruments,  it 
not  being  permissible  to  postpone  them  to  the  following  day,  even 
when  the  parties  interested  consent  thereto. 

Art.  264.  Neither  shall  the  recording  of  said  entry  be  interrupted 
after  it  has  been  once  begun,  even  if  other  instruments  are  presented 
for  record  during  this  tune,  except  to  make  a  memorandum  of  the 
time  they  are  presented. 

Records  already  commenced  must  be  finished  even  if  the  hour  for 
closing  has  arrived. 

Art.  265.  Only  one  entry  of  presentation  shall  be  made  of  each 
instrument,  notwithstanding  that  several  records  must  afterwards  be 
made  by  virtue  of  said  instrument. 

Neither  shall  more  than  one  entry  of  presentation  be  made  when 
several  instruments  are  presented  to  make  up  a  single  record. 

Art.  266.  Registers  snail  state,  under  their  responsibility  in  the 
entry  of  presentation,  the  details  mentioned  in  Article  240  of  the  law, 
and  they  may  add,  whenever  they  consider  it  advisable,  any  other 
details  which  will  assist  in  distinguishing  the  instruments  presented 
from  any  similar  ones  the  record  of  which  is  also  demanded. 

Art.  267.  To  state  in  the  entry  of  presentation  the  details  required 
bv  Article  240  of  the  law,  the  rules  prescribed  for  records  shall  be 
observed,  in  so  far  as  they  are  applicable. 

The  situation  of  the  estate  shall  be  stated,  if  it  is  rural,  by  the  dis- 
trict, subdistrict,  or  place  in  which  it  is  situated,  and  ii  it  is  town 
property,  by  the  name  of  the  town,  that  of  the  street,  square,  or  ward, 
and  its  number,  should  it  have  any. 

Along  the  side  of  the  signature  of  the  Register,  the  person  present- 
ing the  instrument  shall  affix  his  own,  no  matter  what  Kind  or  instru- 
ment it  is,  and  if  he  fails  to  do  so,  a  witness  shall  sign.  For  this  pur- 
pose, when  the  record  is  requested  by  authorities  who  do  not  reside 
where  the  Registry  is  situated,  they  shall  forward  the  instruments  to 
.any  of  their  subalterns  who  reside  in  that  place,  and  in  their  absence, 
to  the  representative  of  the  Department  of  Public  Prosecution,  so 
that  the  latter  may  present  the  instrument. 

Art.  268.  After  the  proper  record  has  been  made  in  the  book  of  the 
Registry,  a  memorandum  in  the  following  terms  shall  be  made  at  the 
margin  of  the  entry  of  presentation : 

The  record  (cautionary  notice  or  cancellation)  referred  to  in  the  adjoining 

record  in  volume of  the  municipality ,  folio ,  estate  number , 

record  number ,  has  been  made.    (Date  and  surname  of  the  Register.) 

Art.  269.  After  the  entry  of  presentation  has  been  made,  the 
Register  shall  deliver  to  the  person  who  presented  the  instrument  a 
receipt  for  the  same,  should  he  request  one,  in  which  he  shall  state  the 
kind  of  instrument  presented,  the  date  and  hour  of  its  presentation, 
the  volume  and  folio  containing  the  record,  and  the  number  of  the 
latter. 

The  Register,  in  returning  the  instrument  after  the  entry  has  been 
made,  shall  take  up  the  receipt  he  may  have  given  therefor,  and  in  its 
absence  he  may  request  that  one  be  given  him  for  the  return  of  said 
document. 
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Art.  270.  In  order  that  the  officials,  clerks,  and  assistants  of  the 
Registry  may  sign  the  entries  of  presentation  in  the  capacity  of  wit- 
nesses, the  Register  must  state,  under  his  responsibility,  that  at  the 
time  of  making  them  it  was  not  easy  to  find  other  persons  in  the  town 
who  might  sign  as  witnesses. 

Art.  271.  Whenever  a  Register  suspends  the  record  or  entry  of 
some  instrument,  or  the  cancellation  thereof,  he  shall  return  it  to  the 
person  presenting  it,  but  making  a  memorandum  thereon  stating — 

The  record  of  this  document  has  been  suspended  (briefly  stating  the  reason 
for  the  suspension),  as  appears  from  the  cautionary  notice  of  such  date  con-' 

tained  in  volume of  the  Registry,  folio w     (Date  and  signature  of  the 

Register.) 

Art.  272.  The  memorandum  which,  in  accordance  with  Article  244 
and  the  second  paragraph  of  Article  249  of  the  law,  the  Register  must 
affix  at  the  foot  of  instruments,  shall  be  drawn  in  the  following  terms, 
according  to  what  has  been  done  by  virtue  thereof  in  the  Registry. 

If  it  has  been  recorded: 

The  foregoing  document  has  been  recorded  at  folio of  volume of  the 

municipality  of 1  estate  number ,  record  number .    (Date,  signa- 
ture, and  fees.) 

If  a  cautionary  notice  has  been  requested  and  made: 

A  cautionary  notice  has  been  made  of  the  foregoing  document  at  folio , 

volume of  the  municipality  of  9  estate  number  ,  record  num- 
ber   .     (Date,  signature,  and  fees.) 

If  a  record  has  been  requested  and  on  account  of  some  error  con- 
tained in  the  instrument  a  notice  has  been  entered  at  the  request  of 
the  party  interested: 

The  record  of  the  foregoing  document  has  been  suspended  on  account  of  the 

following  defect (or  defects),  and  in  the  meantime  a  cautionary  notice 

has  been  made  at  folio of  volume of  the  municipality  of ,  estate 

number ,  notice  letter .     (Date,  signature,  and  fees.) 

If  a  cautionary  notice  ordered  by  a  judicial  mandate  can  not  be 
made  for  good  reasons,  and  in  place  thereof  a  memorandum  of  sus- 
pension has  been  made: 

The  cautionary  notice  ordered  in  the  preceding  mandate  has  been  suspended, 
because  It  contains  the  defect (or  defects),  and  a  memorandum  of  sus- 
pension has  been  made  in  place  thereof  at  folio of  volume of  the  mu- 
nicipality of ,  estate  number  ,  note  letter .     (Date,  signature, 

and  fees.) 

If  the  entry  which  has  been  made  is  a  cancellation : 

The  cancellation  in  accordance  with  the  foregoing  document  has  been  made 

at  folio of  volume of  the  Registry  of  the  municipality  of ,  estate 

number ,  record  of  cancellation  number .    (Date,  signature,  and  fees.) 

When  there  is  not  sufficient  space  in  the  instrument  presented  to 
make  the  memorandum,  the  Register  shall  begin  it  at  the  foot  of  the 
document  with  the  words  or  syllables  possible,  continuing  on  a  sepa- 
rate sheet,  which  must  be  furnished  by  the  interested  persons. 

Art.  273.  If  the  entry  or  record  of  several  estates  or  rights  has 
been  made,  all  of  which  are  contained  in  one  instrument,  the  memo- 
randum made  at  the  foot  thereof  shall  state  precisely  and  laconically 
what  has  been  done,  noting  also  at  the  margin  of  the  description  of 
the  instrument  of  each  estate  or  right,  its  number,  folio,  book,  and 
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number  of  the  record  or  letter  of  the  entry  which  has  been  made  re- 
garding the  same,  without  collecting  any  fees  for  these  statements. 

A»t.  274.  The  Register,  after  having  made  in  the  Day  Book  the 
proper  entry  of  presentation  of  an  instrument  which  is  to  be  returned 
for  the  correction  of  some  error,  according  to  Article  17  of  the  law, 
shall  make  the  following  rubricated  memorandum  at  (lie  foot  thereof: 

Presented  (on  such  a  day),  Day  Book  number . 

If  the  thirty  days  referred  to  in  Articles  17  and  19  of  said  law  have 
elapsed  without  the  instrument  having  been  taken  up,  the  memoran- 
dum shall  be  made  in  the  following  manner : 

The  record  of  the  above  instrument  has  not  been  made,  on  account  of  the 

following  error  (or  errors)  therein,  and  thirty  working  days  having 

elapsed  without  its  having  been  corrected. '  (Date,  signature,  and  fees.) 

Amv  275.  No  record  or  entry  shall  be  made  unless  the  payment  of 
the  taxes  on  property  rights  or  on  the  alienation  of  the  property  is 
proven,  if  any  arise  out  of  the  instrument  or  contract,  or  the  note  of 
exemption  stamped  by  the  liquidating  office  appears  thereon. 

The  payment  of  the  tax  referred  to  shall  be  made  through  the 
branches  of  the  Public  Treasury  or  through  the  Register  of  property 
himself,  should  he  have  been  delegated  for  this  purpose  by  the  proper 
competent  authority. 

The  offices  of  the  Treasury  shall  issue,  besides  the  proper  receipt,  a 
certificate  on  stamped  official  paper,  stating  the  sum  received  and  all 
its  details. 

In  case  records  of  a  single  document  are  to  be  made  in  more  than 
one  Registry,  such  a  number  of  certificates  shall  he  issued  as  there  are 
Registries  in  which  it  is  to  be  recorded. 

The  interested  parties  shall  present  with  the  receipt  the  proper 
copy  of  the  certificate  of  the  sum  paid,  on  which  the  Kegister  shall 
make  a  memorandum  with  regard  to  having  verified  it  and  found  it 
correct. 

If  the  record  is  to  be  made  in  one  Registry  only,  the  Register  shall 
keep  the  receipt,  making  a  memorandum  of  this  fact  on  the  certificate 
presented  to  the  party  interested;  and  when  the  document  is  to  be 
recorded  in  several  Registries,  each  Register  shall  file  the  copy  of  the 
certificate  presented  to  him,  with  a  memorandum  stating  that  the 
receipt  is  in  the  possession  of  the  party  interested,  the  latter  being 
taken  up  in  the  last  Registry  in  which  the  record  is  to  be  made,  and  a 
new  memorandum  made  on  the  certificate  remaining  in  the  possession 
of  the  interested  party  that  the  receipt  has  been  filed. 

Art.  276.  The  receipts,  or,  in  a  proper  case,  the  certificates  referred 
to  in  the  preceding  article,  shall  be  filed  in  order  of  their  dates,  in 
numbered  packages,  after  having  stated  on  each  one  the  volume  and 
folio  in  which  the  respective  record  can  be  found,  its  number,  and  that 
of  the  estate  to  which  it  refers. 

Art.  277.  The  entries  or  memoranda  which  are  to  be  made  in  the 
books  of  the  Registry  of  property,  by  virtue  of  the  documents  re- 
ferred to  in  Article  80  of  tnese  Regulations,  can  not  be  certified  to  by 
the  signatures  of  the  Registers. 

This  shall  be  done  by  the  representative  of  the  Department  of 
Public  Prosecution,  under  his  responsibility,  or,  in  his  absence,  by  a 
lawyer  of  the  subdistrict  who  has  attained  his  majority,  who  shall 
receive  the  proper  fees  therefor  in  accordance  with  the  Schedule. 
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Art.  278.  In  case  a  Registry  does  not  possess  books  in  which  to 
make  records,  or  does  not  possess  a  Day  Book,  notwithstanding  that 
they  have  been  requested  of  the  President  of  the  Audiencia  in  ample 
time,  the  proper  provisional  books  shall  be  opened  in  said  Registry, 
formed  by  one  or  several  quires  of  full  sheets  of  paper,  and  the  num- 
ber of  pages  whitch  may  be  considered  necessary  oy  the  Register. 

Art.  279.  The  books  which  it  may  be  necessary  to  open,  in  accord- 
ance with  the  provisions  of  the  preceding  article,  shall  be  f olioed ;  on 
their  pages  the  margins  necessary  for  any  proper  memoranda  shall 
be  left;  they  shall  be  stamped  with  the  stamp  of  the  Registry,  and 
rubricated  by  the  Register  and  the  Judge  of  First  Instance,  who  shall 
aiso  sign  the  first  page  with  their  full  signature,  on  which,  as  a  head- 
ing, reference  shall  be  made  to  said  Article  278. 

Art.  280.  In  these  provisional  books,  such  entries  of  presentation, 
notices,  and  marginal  notes  shall  be  made  as  may  be  proper  by  virtue 
of  the  instruments  presented,  in  the  same  manner  in  each  way  and 
every  one  of  their  parts,  and  with  the  same  effect  as  if  they  had  been 
made  in  the  regular  books;  but  in  the  provisional  books  of  the  Regis- 
try they  shall  follow  each  other  in  the  strict  order  of  their  dates,  with- 
out any  pages  or  intervals  being  left  between  them. 

Art.  281.  Memoranda  to  the  effect  that  a  document  has  been  pre- 
sented, entered,  or  recorded,  made  at  the  foot  of  an  instrument  in 
accordance  with  the  provisions  contained  in  Article  244  of  the  law, 
and  271  and  274  of  these  Regulations,  shall  also  be  made  in  accord- 
ance with  said  provisions,  without  any  other  difference  than  the  sub- 
stitution for  the  volume  and  folio  of  the  stub-book  (regular  book)  of 
the  folio  and  number  of  the  provisional  one. 

Art.  282.  The  Register,  immediately  on  receiving  the  proper  stub- 
books,  shall  officially  inform  the  Judge  of  First  Instance  of  the  sub- 
district  thereof,  so  that  on  the  following  day,  if  it  is  a  working  day, 
the  closing  of  all  the  provisional  books  may  take  place  in  the  office  of 
the  Registry,  after  their  examination  by  the  Judge  to  assure  himself 
as  to  their  having  been  kept  in  accordance  with  the  provisions  con- 
tained in  these  Regulations ;  and,  finding  them  correct,  he  shall  make 
a  memorandum  at  the  end  of  each  one,  stating  the  number  of  records 
it  contains,  and  that  there  are  no  blank  spaces,  corrections,  erasures, 
nor  interlineations  therein,  or  stating  those  it  does  contain,  this  mem- 
orandum being  signed  by  the  Judge  and  by  the  Register.  If  the 
books  are  not  in  conformity  with  the  provisions  contained  in  the  pre- 
ceding articles,  the  closing  memorandum  shall  be  made  notwithstand- 
ing this,  but  stating  therein  the  defects  they  contain,  the  Judge  com- 
municating the  same  to  the  President  of  the  Audiencia  for  the  proper 
proceedings. 

When  tne  provisional  books  are  Day  Books,  the  Register,  immedi- 
ately on  receiving  the  proper  official  books,  shall  begin  to  transfer  the 
records  contained  in  them  to  the  new  books,  but  without  closing  the 
former  immediately,  as  they  must  continue  open,  and  such  entries 
made  therein,  until  all  of  them  having  been  transferred  to  the  proper 
stub-books,  the  instruments  presented  for  record  or  entry  in  the 
Registry  may  be  continued  therein. 

Art.  283.  After  all  the  provisional  books  have  been  closed,  all  the 
records  relating  to  instruments  on  file  in  the  Registry  or  which  are 
presented,  shall  be  entered  in  the  stub-books;  but  if  said  instruments 

Digitized  by  VjOOQIC 


1324  LAWS  OF  POBTO  BICO. 

refer  to  estates  regarding  which  there  is  some  entry  in  the  provisional 
books,  said  record  must  first  be  transferred  to  the  stub-books. 

Abt.  284.  Registers  can  not  issue  any  certificates  referring  to  en- 
tries contained  in  the  provisional  books  which  have  not  been  trans- 
ferred to  the  stub-books. 

Art.  285.  Said  officials  shall  make  the  transfer  of  all  the  records 
contained  in  the  provisional  books  to  the  stub-books  as  quickly  as 
possible,  without  neglecting  current  business. 

Art.  286.  When  the  transfer  has  been  fully  completed,  the  Regis- 
ter shall  officially  give  notice  thereof  to  the  Judge  of  First  Instance 
of  the  subdistrict,  so  that,  on  the  day  he  may  fix,  the  verification  of 
the  records  transferred  mav  take  place  in  the  office  of  the  Registry; 
and  if  it  appears  that  they  have  been  faithfully  and  accurately  trans- 
ferred, this  shall  be  stated  by  means  of  a  memorandum  made  in  each 
of  the  provisional  books  immediately  after  the  closing  memorandum, 
which  shall  be  signed  by  the  Judge  and  by  the  Register;  and,  after 
this  has  been  done,  said  books  shall  be  filed  in  the  Registry  and  the 
Register  shall  'communicate  this  fact  to  the  President  of  the  Audi- 
encia,  who  shall  communicate  it  in  his  turn  to  the  Registry  and 
Notarial  Division  of  the  Colonial  Department. 

Art.  287.  In  case  any  Register  has  been  retired  from  office  before 
having  completed  the  transfer  to  the  stub-books  of  the  records  made 
in  the  provisional  ones,  he  must  defray  any  expenses  that  the  person 
continuing  the  transfer  may  incur  thereby.  The  heirs  of  a  deceased. 
Register  shall,  in  a  similar  manner  defray,  in  a  proper  case,  the  ex- 
penses incurred  by  the  person  making  the  transfer  of  said  entries. 

Art.  288.  The  parties  interested  shall,  by  common  consent,  fix  the 
amount  of  said  expenses,  and  should  they  not  come  to  an  agreement 
they  shall  submit  their  differences  by  way  of  administrative  proceed- 
ings to  the  Judge  of  First  Instance,  who  shall  transmit  them  to  the 
President  of  the  Audiencia  with  his  report,  so  that  the  latter  may 
decide  what  he  may  consider  just.  This  decision  shall  be  carried  out 
without  prejudice  to  the  right  of  the  person  who  considers  himself 
injured  to  institute  judicial  proceedings.  These  claims  shall  never 
be  an  obstacle  in  the  way  of  the  person  in  charge  of  the  Registry  from 
making  the  transfer  of  the  records  contained  in  the  provisional  books 
to  the  stub-books. 

Art.  289.  When  cases  occur  in  which  the  provisions  contained  in 
Articles  278  and  the  following  have  to  be  applied,  Registers  may  for- 
ward to  the  Registry  and  Notarial  Division  of  the  Colonial  Depart- 
ment, through  the  President  of  the  proper  Audiencia,  the  information 
showing  the  cost  and  increase  of  work  caused  by  this  exceptional 
service,  so  as  to  embrace  it  in  their  reports  for  any  purpose  they  may 
deem  proper. 

Title  VII. — Correction  op  Entries  in  Registries. 

Art.  290.  Whenever  a  Register  shall  observe  that  some  material 
error  has  been  committed  in  any  records  or  entries  which  he  can  him- 
self correct,  in  accordance  with  Article  254  and  the  second  paragraph 
of  256  of  the  law,  he  shall  do  so,  making  a  new  record  at  his  own 
expense  and  under  his  responsibility  in  the  same  book  and  with  the 
proper  number. 

This  correction  must  be  made,  even  when  the  record  to  be  corrected 
has  already  been  canceled. 
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When  in  making  a  record  a  word  is  incorrectly  written,  for  example, 
Banga  for  Batangas,  legatees  for  legatee,  mortgagor  for  mortgage, 
etc.,  and  it  is  observed  at  the  time,  it  may  be  corrected  at  once  without 
making  a  new  record,  in  the  following  manner :  I  mean  Batangas,  I 
mean  legatee,  I  mean  mortgage,  placing  it  in  parentheses.  Witn  the 
exception  of  these  cases  and  other  analogous  ones,  the  general  rule 
shall  be  followed. 

Art.  291.  If  the  error  has  been  committed  in  a  record,  cautionary 
notice,  or  cancellation,  the  correction  shall  be  made  in  the  following 
manner: 

(In  the  margin) :  Correction  of  record  number (or)  of  the  cautionary 

notice  in  favor  of letter  (after  the  number  corresponding  to  the 

record.  The  words  (state  here  the  words)  of  the  record  (or  cancellation)  num- 
ber   (or  of  the  cautionary  notice  In  favor  of letter )  being  incor- 
rect (or  omitted)  and  the  instrument  being  on  file  in  the  Registry,  I  correct  it 
In  the  following  manner:  (Here  the  corrected  record,  underlining  the  new  or 
amended  words  which  it  contains.) 

Art.  292.  If  the  error  has  been  committed  in  some  entry  of  presenta- 
tion or  marginal  note,  the  correction  shall  be  made  by  means  of  a  new 
entry  in  the  margin  of  which,  if  it  is  possible,  and  otherwise,  as  closely 
thereto  as  practicable,  the  following  words  shall  be  written : 

For  the  correction  of  the  entry  number , 

Should  the  entry  not  have  any  number,  the  folio,  the  name  of  the 
person  in  whose  favor  it  has  been  made,  and  the  letter,  should  it  bear 
any,  shall  be  written  in  place  thereof. 

Art.  293.  If  the  error  committed  is  one  which  can  not  be  corrected, 
without  the  formalities  prescribed  in  Article  256  of  the  law,  the  Reg- 
ister shall,  in  writing,  request  the  appearance  of  the  person  interested, 
who  must  have  the  instrument  in  his  possession,  so  that,  by  exhibiting 
it  and  in  his  presence,  the  correction  may  be  made. 

Art.  294.  Should  the  party  interested  not  appear  on  the  second 
invitation,  or  if  he  does  appear  he  should  oppose  the  correction,  the 
Register  shall  apply  by  a  communication  to  the  Judge  of  the  subdis- 
trict,  so  that  he  may  order  it  corrected;  and  the  latter,  hearing  the 
party  interested  in  the  manner  prescribed  for  the  creation  of  legal 
mortgages,  or  declaring  him  in  contempt  should  he  not  appear,  shall 
issue  a  decree  refusing  or  ordering  that  the  correction  be  made  by 
virtue  of  the  instrument  in  possession  of  the  person  interested  and 
which  has  been  presented,  or  ordering  that  a  certified  copy  be  officially 
made  of  the  part  of  the  instrument  necessary  to  decide  as  to  the 
correction,  if  said  instrument  is  not  presented. 

The  costs  of  the  proceedings  shall  be  defrayed  by  the  Register,  and 
those  for  the  preparation  of  the  certified  copy  by  the  person  interested 
who  has  been  declared  in  contempt. 

Art.  295.  When  the  Register  does  not  know  the  residence  of  the  per- 
son who  has  the  instrument  which  is  the  subject  of  the  incorrect  record 
in  his  possession,  he  shall  summon  him  three  times  at  intervals  of 
thirty  days,  through  the  official  newspaper  of  the  province.  If  said 
period  has  elapsed  and  he  has  not  appeared,  the  Register  shall  apply 
to  the  Judge  of  the  subdistrict,  who  shall  proceed  in  the  manner 
prescribed  in  the  foregoing  article. 

Art.  296.  In  the  case  mentioned  in  the  two  foregoing  articles  the 
correction  shall  be  made  in  the  manner  prescribed  in  Article  291,  but 
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suppressing  the  words  "  the  instrument  being  on  file  19  the  Registry ,w 
and  inserting  in  their  place: 

N.,  the  person  interested  therein,  having  been  summoned  and  having  shown 

me  the  Instrument,  in  conformity  therewith,  or,  by  virtue  of  a  decree  of , 

issued  in ,  I  correct  said  record,  etc. 

When  the  correction  is  made  by  virtue  of  the  new  certified  copy  of 
the  instrument,  mention  thereof  shall  also  be  made. 

The  certified  copy  shall  be  filed  in  the  proper  package. 

Akt.  267.  When  the  Register  observes  any  error  of  judgment  of 
those  mentioned  in  No.  1  of  Article  255  of  the  law,  and  if  he  believes 
that  some  one  might  suffer  damage  thereby  if  it  is  not  corrected,  he 
shall  summon  all  the  persons  interested  in  the  incorrect  record  for 
the  purpose  of  informing  them  as  to  the  error  committed,  and  consult- 
ing their  wishes  as  to  the  proper  correction. 

If  all  of  them  appear  and  unanimously  agree  to  the  correction,  their 
agreement  shall  appear  by  a  memorandum  made  by  the  Register,  who 
shall  sign  it,  together  with  the  parties  interested,  and  the  proper 
record  snail  oe  made  in  virtue  thereof.  This  memorandum  shall  be 
filed  in  the  proper  package  of  the  Registry. 

Akt.  298.  Any  of  the  parties  interested  in  a  record,  who  may 
observe  a  material  error  or  an  error  of  judgment  therein,  may,  with 
the  consent  of  the  others,  request  the  Register  to  correct  it;  and  should 
the  latter  not  consent  thereto,  or  any  of  the  interested  parties  oppose 
it,  he  may  submit  a  similar  petition  to  the  Judge  of  the  subdistrict 
proceeding  in  such  case  in  the  manner  prescribed  in  Article  294. 

Art.  299.  The  Judge  shall  declare,  and  the  Register  shall  recognize, 
if  proper,  the  error  of  judgment  only  when  there  is  no  doubt  as  to  its 
existence,  in  accordance  with  the  rule  established  in  Article  260  of  the 
law ;  and  in  this  case  the  correction  shall  be  made  in  virtue  of  a  new 
record,  in  accordance  with  the  original  instrument. 

Art.  300.  When  the  error  is  caused  through  a  vague  and  incorrect 
statement  of  a  part  of  the  instrument,  which  was  construed  by  the 
Register  in  a  manner  differing  from  the  understanding  of  the  parties 
interested,  the  Judge  of  the  subdistrict  shall  not  declare  said  error, 
nor  shall  the  Register  correct  it ;  but  the  right  of  the  parties  shall  be 
reserved  to  have  the  interpretation  of  the  contract  judicially  declared. 
or  to  make  a  new  one  in  which  the  doubtful  part  shall  be  stated  with 
greater  clearness. 

Art.  301.  After  the  correction  of  a  record,  cautionary  notice,  or  I 
cancellation  has  been  made,  the  entries  referring  thereto  in  the  other 
books  shall  also  be  corrected  if  they  are  also  incorrect. 

This  correction  shall  also  be  made  by  means  of  a  new  record  in  the 
manner  prescribed  in  Article  292. 

Art  302.  The  correction  of  an  error  of  judgment  shall  be  made  in 
the  sairie  manner  as  that  of  a  material  error,  but  citing,  instead  of  the 
wofds  which  have  been  materially  mistaken,  the  entire  clause  which  is 
to  be  corrected.  Thus,  instead  of  "  the  incorrect  words,"  shall  he 
written :  "  The  following  phrase  is  incorrect,"  etc. 

Title  VIII. — Administration  and  Inspection  of  Registries. 

Art.   303.  The   Registry   and   Notarial   Division,  established  by  J 
Article  265  of  the  law,  shall  be  divided  into  three  Bureaus,  to  b* 
called— the  first,  of  Registries  and  Civil  Marriages  and  Mercantile 
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r;  the  second,  Registry  of  Property  and  of  Statistics;  the 
third,  the  Notarial.  Notwithstanding  this  division  of  bureaus,  the 
Secretary  may  require  of  the  Chief,  or  of  the  Bureaus  of  the  Division, 
provisionally  or  permanently,  any  other  services  or  labors  for  which 
it  is  advisable  to  use  the  services  of  their  clerks.  The  Chief  of  the 
Division  and  the  two  officials  thereof  shall  be  in  charge  of  the 
Bureaus,  assisted  by  the  necessary  clerks  and  copyists. 

The  Chief  of  the  Registry  and  Notarial  Division  shall  submit  to  the 
decision  of  the  Secretary  all  questions  which  require  his  approval, 
and  shall  himself  issue  the  decisions  which  do  not  require  it,  in 
accordance  with  Article  268  of  the  law. 

In  case  of  absence,  sickness,  or  for  any  other  reason  accidentally 
preventing  the  Chief  of  the  Division  from  discharging  his  duties,  he 
shall  be  substituted  for  all  legal  intents  and  purposes  by  the  official 
thereof  designated  by  the  Secretary. 

Art.  304.  Presidents  of  Audiencias  shall  communicate  directly  with 
the  Division  and  shall  comply  with  the  orders  they  may  receive  from 
the  same  in  all  that  relates  to  the  matters  submitted  to  them. 

Art.  305.  The  roll  of  the  officials  of  the  Division  referred  to  in 
Article  266  of  the  law  shall  be  annually  published  in  the  Gazette. 

When  to  fill  some  vacancy  in  the  position  of  copyist  there  are  two 
receiving  the  same  salary  and  of  the  same  standing  in  the  next  lower 
class,  their  order  on  the  list  shall  decide  as  to  the  preference. 

The  officials  of  the  Division  who  are  forced  to  leave  their  duties  on 
account  of  the  suppression  of  the  positions  they  were  filling  shall 
receive  the  same  places,  should  they  De  reestablished. 

Art.  306.  The  office  regulations  shall  determine  the  duties  of  the 
employees  of  the  Division  and  all  that  is  necessary  for  a  prompt  and 
accurate  discharge  of  business. 

Art.  307.  To  hold  the  competitive  examinations  for  the  positions 
of  assistants  of  the  Registry  and  Notarial  Division  of  the  Colonial 
Department  in  the  case  mentioned  in  Article  266  of  the  law,  the  fol- 
lowing rules  shall  be  observed,  which  shall  be  embraced  in  each  call : 

First.  The  examinations  shall  be  advertised  in  the  Gaceta  de 
Madrid  at  the  proper  time. 

Second.  The  applicants  shall  present  their  petitions  to  the  Registry 
and  Notarial  Division  of  the  Colonial  Department  within  the  period 
of  sixty  ordinary  days,  computed  from  the  day  following  the  publica- 
tion of  the  announcement,  accompanying  thereto  at  the  same  time  the 
document  showing  that  they  possess  the  qualifications  required  by 
Article  288  of  the  law,  and  that  they  are  not  embraced  in  any  of  the 
cases  mentioned  in  Article  299  of  the  same. 

Should  the  applicants  not  have  the  title  of  lawyers,  they  shall 
present  a  certificate  of  the  Secretary  of  the  University,  stating  that 
they  possess  the  necessary  qualifications  to  obtain  said  title,  it  being 
understood  that  they  must  have  obtained  the  latter  before  being 
appointed. 

In  announcing  each  competitive  examination,  the  Division  shall 
state  the  documents  necessary  to  prove  the  other  details  required  by 
this  rule.    The  applicants  may  also  present  all  documents  showing 
their  merits,  services,  and  circumstances. 
75270— H.  Doc.  1484, 60-2,  pt  2 45 
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On  the  day  following  the  period  mentioned,  the  Division  shall 
transmit  to  the  Gaoeta  de  Madrid,  for  publication  therein,  a  list  or 
statement  containing  the  names  of  all  the  applicants. 

Third.  The  Chief  of  the  Division  shall  declare  all  the  applicants 
eligible  to  take  part  in  the  examination  who  may  have  fulfilled  the 
requisites  mentioned  in  the  preceding  rule,  within  the  period  of  the 
call,  and  shall  refuse  the  applications  of  all  the  rest,  and  publish  in 
the  Gaceta  a  list  of  the  persons  admitted.  Against  this  decision  there 
shall  be  no  remedy  whatsoever. 

Fourth.  The  Board  of  Examiners  shall  be  composed  of :  The  Chief 
of  the  Division,  or  the  person  discharging  his  duties,  who  shall  be 
President  of  the  same;  an  Associate  Judge  of  the  Audiencia  of  Mad- 
rid ;  two  Professors  of  the  law  branch  of  the  Central  University ;  one 
lawyer  of  the  Madrid  bar 5  one  Register  of  property  of  the  first  class; 
and  one  official  of  the  Division  mentioned,  who  shall  act  as  Secretary. 
The  members  of  the  Board  shall  be  appointed  by  the  Colonial  Secre- 
tary for  each  examination  held,  said  appointments  being  published 
in  the  Gaceta  de  Madrid. 

The  office  of  members  of  the  Board  in  question  is  honorary  and 
without  pay. 

Fifth.  There  shall  be  three  public  examinations — two  theoretical 
and  one  practical. 

Sixth.  The  first  examination  shall  consist  of  answering  twelve 
questions  selected  at  random  on  the  following  subjects: 

Two  on  Spanish  Civil  Law. 

Two  on  the  mortgage  legislation  for  the  Colonies. 

Two  on  legislation  regarding  Registries  and  civil  marriage  in  said 
provinces. 

Two  on  notarial  legislation  of  the  same. 

Two  on  general  colonial  legislation. 

One  on  administrative  law. 

And  one  on  commercial  law. 

Seventh.  The  second  examination  shall  consist  of  writing  an  essay 
on  a  subject  selected  at  random  from  among  one  hundred  on  the  fol- 
lowing matters:  Spanish  Civil  Law;  Mortgage  legislation  for  the 
Colonies ;  legislation  relating  to  Registries  and  civil  marriage  in  said 

Srovinces;  the  Notarial  legislation  of  the  same;  Administrative  layr; 
lommercial  law,  and  general  colonial  legislation. 

Eighth.  The  practical  examination  shall  consist  of  preparing 
papers  on  mortgage  legislation,  Registry,  or  civil  marriage  or  the 
Notarial  law,  and  stating  the  proper  proceedings.  For  this  purpose 
the  Division  shall  prepare  twenty  subjects  relating  to  the  same  num- 
ber of  papers. 

Nintn.  Whenever  a  call  for  a  competitive  examination  is  published 
in  the  Gaceta  de  Madrid,  a  list  of  three  hundred  questions  for  the  first 
examination  shall  be  published  immediately  following  it  and  the  hun- 
dred subjects  relating  to  the  second. 

Tenth.  The  Board  shall  announce  in  the  Gaceta,  and  fifteen  days 
in  advance,  the  locality,  days,  and  hours  on  which  the  examinations 
are  to  commence. 

Eleventh.  On  the  day  fixed  for  the  commencement  of  the  examina- 
tion, the  Board  shall  publicly  draw  by  lot  to  determine  the  order  in 
which  the  applicants  snail  be  called  up  for  each  examination. 
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If,  after  a  competitor  has  been  called,  he  does  not  appear  at  the 
hour  fixed,  his  turn  shall  be  taken  by  the  one  having  the  number  im- 
mediately following,  and  the  former  shall  receive  a  new  number 
following  the  last  number  issued. 

If,  at  the  second  call,  he  should  not  appear,  he  shall  be  considered 
as  having  abandoned  the  examination. 

Twelfth.  The  competitor  shall  begin  the  first  examination  by  draw- 
ing by  lot  the  twelve  questions  mentioned  in  rule  No.  6,  which  he  shall 
answer  verbally,  without  ever  being  permitted  to  employ  more  than 
one  hour  and  a  half  for  this  purpose. 

Thirteenth.  For  the  second  examination,  one  of  the  competitors 
shall  draw  by  lot  the  only  theme  which  is  to  be  the  subject  of  the  essay, 
which  must  be  written  in  the  own  handwriting  of  the  competitors 
within  the  period  of  twelve  hours  at  the  most,  being  constantly 
watched  by  a  member  of  the  Board,  and  being  permitted  to  make 
use  of  books. 

After  the  essay  has  been  completed,  they  shall  deliver  it  to  the 
member  of  the  Board  present,  who,  in  the  presence  of  the  competitors, 
shall  inclose  it  in  an  envelope,  sealing  it  with  sealing  wax,  the  person 
interested  placing  his  signature  thereon. 

On  the  day  fixed  by  the  Board,  the  competitor  who  wrote  the  essay 
shall  read  it.  Should  any  of  them  not  be  able  to  do  so,  he  shall  state 
the  reasons  preventing  it  to  the  Board,  who  shall  decide  as  may  be 
proper,  according  to  the  particular  cases. 

Fourteenth;  The  practical  examination  shall  be  held  by  the  com- 
petitors on  the  subject  which  one  of  them  has  previously  drawn  by 
lot,  proposing  the  proceedings  to  be  taken  thereon,  and  completing  it 
within  the  period  of  eight  nours,  during  which  time  they  shall  be 
watched  in  the  manner  prescribed  in  the 'preceding  rule,  but  being 
permitted  to  use  books. 

After  the  paper  has  been  concluded,  they  shall  deliver  it  to  the 
member  of  the  Board  present.  On  the  day  fixed  by  the  Board  this 
paper  shall  be  read. 

Fifteenth.  The  Board  shall  see  that  at  least  half  of  the  questions  to 
be  included  in  the  first  examination  are  deposited  each  day  in  the  box. 

Sixteenth.  The  Board  shall  not  give  any  advice  nor  ask  any  ques- 
tions of  the  competitors  concerning  the  subjects  of  the  examinations, 
with  the  exception  of  the  right  of  the  President  in  the  discharge  01 
his  duties. 

Seventeenth.  After  each  of  the  three  examinations,  the  Board  shall 
classify  the  competitors  in  secret  session. 

The  competitor  who  shall  not  have  passed  any  of  the  examinations 
can  not  take  the  following  ones. 

A  list  of  the  applicants  who  shall  have  passed  each  examination 
shall  be  exhibited  in  the  building  where  they  take  place,  consecutive 
decisions  being  announced  in  the  same  manner. 

Eighteenth.  At  the  conclusion  of  the  three  examinations,  the 
Board  shall  prepare  a  list,  in  which  all  the  competitors  who  shall  have 
passed  shall  be  placed  in  order  of  merit.  This  order  shall  be  fixed 
by  a  special  vote,  held  for  each  place,  each  voter  depositing  a  slip  of 
paper  in  a  box,  containing  the  name  of  the  person  who,  in  his  judg- 
ment, is  entitled  to  the  number  voted  on. 

Nineteenth.  The  votes  shall  always  be  secret. 

The  classification  shall  be  decided  by  the  majority  ot  votes. 
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In  case  of  a  tie,  the  President  shall  cast  the  deciding  vote. 

Twentieth.  The  Board  shall  propose  for  the  vacant  places,  which 
were  announced  to  be  open  to  competition,  and  for  the  places  which 
are  vacated  before  the  conclusion  of  the  examination,  those  compet- 
itors who  obtained  the  first  numbers,  so  that  the  position  of  the 
highest  class  and  salary  shall  be  filled  by  No.  1,  the  following  one  by 
No.  2,  and  so  on. 

Twenty-first.  The  President  shall  submit  to  the  Colonial  Secretary 
the  names  of  the  persons  proposed  for  each  place,  so  that  the  appoint- 
ment may  be  maae. 

Twenty-second.  The  Board  can  not  act  without  the  presence  of  at 
least  five  of  its  members.  Judges  who  for  any  reason  whatsoever 
have  not  taken  part  in  the  first  examination  of  the  contest,  can  not 
take  part  in  the  voting. 

Twenty-third.  The  proper  minute  book,  rubricated  by  the  President 
and  signed  by  the  Secretary,  shall  be  kept,  who  shall  transmit  it  to 
the  Registry  and  Notarial  Division  of  the  Colonial  Department  at  the 
conclusion  of  the  examinations. 

Art.  308.  Competitive  examinations  for  the  positions  of  copyists  of 
the  Registry  and  Notarial  Division  of  the  Colonial  Department,  in 
the  case  mentioned  in  Article  266  of  the  law,  shall  be  subject  to  the 
following  rules : 

First.  To  take  part  in  the  competitive  examinations  it  is  necessary 
to  be  a  Spaniard  and  a  layman,  over  twenty  years  of  age,  and  of  good 
moral  character. 

Second.  The  applicants  shall  present  their  requests  to  the  Registry 
and  Notarial  Division  within  the  period  of  fifteen  ordinary  days,  com- 
puted from  the  day  following  the  publication  of  the  announcement, 
transmitting  at  the  same  time  a  certified  copy  of  the  certificate  of 
birth  or,  in  a  proper  case,  the  certificate  of  baptism,  and  a  certificate 
of  status  (whether  married  or  single)  and  of  good  conduct,  properly 
dated  by  the  Mayor  of  the  town  of  the  domicile  of  the  person  inter- 
ested. They  may  also  present  all  documents  showing  their  merits, 
services,  and  circumstances. 

Third.  The  Board  of  Examination  shall  be  composed  of  the  Chief 
of  the  Registry  and  Notarial  Division,  or  the  person  discharging  the 
duties  of  that  office  as  President,  and  two  professors  of  penmanship 
in  public  educational  institutions,  whom  the  Secretary  shall  appoint 
for  each  examination,  the  one  who  has  been  appointed  last  discharg- 
ing the  duties  of  Secretary. 

Fourth.  There  shall  be  two  public  examinations,  one  practical  and 
one  theoretical.  The  first  examination  shall  consist  of  three  subjects, 
namely,  grammar,  elementary  arithmetic,  and  writing.  The  second 
examination  shall  consist  in  answering  two  questions  selected  by  lot 
and  referring  to  the  geography  of  the  Colonies. 

Fifth.  The  subjects  for  the  second  examination  shall  be  made  public 
at  the  time  of  the  call. 

Sixth.  For  the  first  examination  the  Board  shall  require  each  com- 
petitor to  read  a  paragraph  of  Spanish  prose,  which  he  shall  analyze. 
At  the  conclusion  of  this  part  of  the  examination  by  all  of  the  com- 
petitors, they  shall  simultaneously  take  part  in  the  second  and  third 
parts  of  the  examinations,  some  arithmetical  problem  being  given  by 
the  Board  for  solution  by  the  competitors,  immediately  thereafter 
requiring  them  to  write  from  dictation  in  their  ordinary  handwriting, 
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and  to  copy  the  draft  which  shall  be  given  them,  in  Spanish  writing, 
for  half  an  hour,  and  in  the  different  kinds  of  writing  they  may  be 
acquainted  with  for  another  half  hour.  After  this  work  has  been 
signed  it  shall  be  delivered  to  the  Board  for  their  determination. 

Seventh.  The  competitors  shall  draw  by  lot  the  two  questions  pre- 
scribed in  rule  number  4  for  the  second  examination,  which  shall  be 
answered  orally. 

Eighth.  The  Board  shall  not  hold  any  sessions  without  the  presence 
of  two  members.  Any  member  who,  for  any  cause  whatsoever,  has 
not  taken  part  in  the  oral  examination  of  any  of  the  competitors,  can 
not  take  part  in  the  voting. 

Ninth.  The  last  paragraph  of  rule  2  of  the  preceding  article,  and 
rules  1,  3,  10,  11, 16,  17,  18,  19,  20,  21,  and  23  of  said  article  shall  be 
applicable  to  these  competitive  examinations,  and  shall  be  published 
in  each  call,  together  with  the  provisions  contained  in  this  article. 

Whenever  a  President  of  an  Audiencia  shall  select  .from  among 
several  Judges  or  subdistricts  or  municipal  Judges  in  accordance  witn 
Article  269  of  the  law,  the  person  who  is  to  be  delegated  to  the  inspec- 
tion and  surveillance  of  the  Registry  in  a  town  where  there  is  more 
than  one  Court  of  First  Instance,  or,  in  a  proper  case,  more  than  one 
inferior  municipal  court,  or  must  delegate  an  Associate  Judge  to  make 
an  extraordinary  inspection  within  or  outside  of  the  juriwsdicton  of  the 
Audiencia,  he  shall  make  the  appointment  in  writing,  communicating 
it  to  the  Register  and  to  the  appointee.    In  the  same  manner,  for  the 

Eurpose  of  making  an  extraordinary  inspection,  the  Judge  of  First 
nstance,  or,  failing  him,  the  municipal  Judge  of  the  subdistrict  in 
which  the  Registry  is  located,  may  be  delegated. 

Abt.  310.  For  the  inspection  and  visit  of  Registries,  the  President 
of  the  proper  Audiencia  shall  communicate  to  the  Delegates  such 
instructions,  in  writing,  as  he  may  deem  necessary,  which  must  be 
strictly  observed  by  them,  they  being  responsible  for  any  omission  or 
error  in  their  fulfillment. 

Art.  311.  The  persons  delegated  for  the  inspection  of  a  Registry 
shall  make  the  quarterly  inspection  by  going  to  the  Register's  office, 
accompanied  by  the  Secretary  of  the  proper  inferior  Court,  but  not 
during  the  hours  fixed  in  each  office  for  the  public  service.  The  Dele- 
gate shall  examine  all  the  books  kept  by  the  Register,  the  documents 
which  are  awaiting  entry,  and  the  condition  of  the  files. 

The  reports  of  the  quarterly  inspection  shall  contain  the  following 
details: 

First.  The  number  of  documents  awaiting  record  on  the  day  of  the 
inspection. 

Second.  The  number  of  the  entries  of  presentation  made  during  the 

Quarter,  and  the  dates  of  the  memoranda  written  in  the  margin 
iiereof. 

Third.  A  statement  that  these  are  signed  by  the  Register  and  by 
the  person  interested,  and  the  number  which  are  signed  by  the  substi- 
tute, or  which  are  not  signed  at  all. 

Fourth.  Whether  any  words  have  been  corrected,  erased,  or  inter- 
lined in  the  books  since  the  date  of  the  last  inspection. 

Fifth.  Any  omission  or  lack  of  formality  or  superficial  defect 
observed  by  the  Delegate  in  the  books,  documents,  or  office  of  the 
Registry. 
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Sixth.  In  cases  in  which  the  Register,  not  having  given  any  bond, 
is  obliged  to  deposit  a  quarter  of  his  fees,  the  report  shall  state 
whether  that  part  of  the  fees  collected  from  the  date  of  the  last  in- 
spection until  five  days  before  the  present  inspection  has  been  de- 
posited. 

If,  before  the  inspection  is  concluded,  the  time  for  opening  the 
Registry  arrives,  the  opening  shall  be  deferred  until  the  inspection 
has  been  concluded,  provided  it  does  not  exceed  two  hours  more ;  and 
after  this  time  has  elapsed  without  finishing  the  report,  the  inspec- 
tion shall  be  deferred  until  the  following  day. 

If  the  inspection  is  not  made  on  the  last  day  of  the  quarter  because 
it  is  a  holiday  or  for  any  other  legitimate  reason,  the  cause  of  the 
delay  shall  be  stated  in  the  report. 

After  the  report  has  been  made,  it  shall  be  signed  by  the  Delegate, 
the  Register,  and  the  Secretary ;  the  first  writing  with  his  own  hand 
in  the  margin,  of  the  last  entry  contained  in  the  Daybook,  and  in  the 
books  of  the  Registry,  the  date  of  the  inspection  and  the  word  In- 
spected^ writing  his  signature  immediately  thereafter. 

He  shall  send  a  copy  of  the  report  of  this  inspection  to  the  Presi- 
dent of  the  Audiencia  within  three  days. 

Art.  312.  Presidents  of  Audiencias  shall  make  an  extraordinary 
inspection,  or  order  one  to  be  made,  in  the  following  cases : 

First.  When  it  is  so  ordered  by  tne  Division. 

Second.  In  the  case  mentioned  in  Article  359  of  these  Regulations. 

Third.  When  the  proceedings  mentioned  in  Article  308  of  the  law 
are  instituted. 

.  When  the  reason  for  the  inspection  is  that  the  Registry  is  vacant,  it 
shall  include  the  period  during  which  it  has  been  in  charge  of  the  last 
Register;  but  if  a  general  extraordinary  inspection  was  previously 
made,  it  shall  only  include  the  period  which  has  elapsed  since  said 
inspection. 

In  ordering  a  special  inspection  to  be  made,  it  shall  be  stated 
whether  it  is  to  be  general  or  special ;  stating  in  the  first  case  what 
period  it  is  to  include,  and  in  the  second  the  books  and  documents 
which  are  to  be  examined,  and  it  shall  be  communicated  to  the  Presi- 
dent of  the  Audiencia. 

No  matter  who  is  the  official  who  makes  the  inspection,  he  must  be 
accompanied  by  a  Secretary,  to  be  appointed  by  the  authority  who 
ordered  the  inspection  to  be  made. 

Art.  313.  After  the  Inspector  has  arrived  in  the  town  in  which  the 
Registry  is  situated,  he  shall  advise  the  Register,  so  that  the  latter 
may  be  in  his  office  on  the  day  and  hour  fixed  by  the  former  for  the 
beginning  of  the  inspection,  taking  care  that  said  inspection  is  made 
before  or  after  office  hours. 

If  the  person  in  charge  of  the  Registry  should  refuse  to  exhibit  the 
books  or  should  not  be  present  during  tne  hours  fixed  for  the  inspec- 
tion, the  Inspector  shall  make  a  memorandum  of  this  fact  and  shall 
communicate  it  to  the  President  of  the  Audiencia  for  the  proper 
action. 

When  an  inspection  can  not  be  concluded  on  the  same  day,  the 
proper  memorandum  shall  be  made  regarding  what  has  been  in- 
spected, which  shall  be  signed  by  the  Inspector,  the  Register,  and  the 
Secretary. 
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Abt.  314.  No  matter  what  informalities  and  defects  may  be  ob- 
served by  the  Inspector,  they  shall  be  stated  in  the  report  without 
making  any  formal  charges  or  remarks  to  the  Register,  but  without 
prejudice  to  requiring  the  latter  to  make  the  necessary  explanations 
to  elucidate  the  facts  reported. 

Abt.  315.  If  after  the  report  of  the  inspection  has  been  closed  the 
Register  disputes  any  of  the  statements  made  therein,  he  shall  write 
his  reasons  with  his  own  hand  immediately  following  the  report, 
signing  at  the  foot. 

Abt.  316.  All  those  who  subscribe  the  report  shall  be  responsible, 
in  accordance  with  the  laws,  for  the  correctness  of  the  statements 
made  therein,  of  those  affirmed,  as  well  as  of  those  denied. 

Abt.  317.  The  President  of  the  Audiencia  shall  examine  the  re- 
port, and  should  he  observe  any  difficulties  or  irregularities  caused 
in  some  Registry  by  legislation  in  force,  on  account  of  the  circum- 
stances existing  in  different  localities,  he  shall  submit  a  detailed 
statement  thereof  to  the  Division,  so  that  the  latter  may  propose  the 
proper  amendments  to  the  Government. 

Abt.  318.  The  Inspector  shall  make  an  inspection  and  an  examina- 
tion of  the  books  of  the  Registry  in  accordance  with  the  following 
rules: 

First.  He  shall  demand  the  report  made  of  the  last  inspection, 
whether  it  was  ordinary  or  extraordinary,  and  shall  enter  the  order 
and  decrees  issued  by  virtue  of  said  inspection,  or  the  part  thereof 
which  has  been  complied  with. 

Second.  He  shall  examine  all  the  entries  in  the  Day  Book  included 
in  the  period  to  be  covered  by  the  inspection ;  and  without  prejudice 
to  entering  in  the  report  any  defects  and  informalities  he  may  ob- 
serve, he  must  necessarily  enter  the  dates  of  each  one  of  the  entries 
made  during  the  past  six  months  and  those  of  the  corresponding 
marginal  notes. 

Third.  After  the  examination  of  the  Day  Book  has  been  concluded 
he  shall  proceed  with  the  examination  of  the  records  made  by  virtue 
of  said  entries  of  presentation  in  chronological  order,  and  shall  in- 
clude in  the  report  any  omissions,  defects,  and  irregularities  he  may 
observe  in  their  external  form,  as  well  as  in  their  matter,  as  prescribed 
by  Article  345  of  the  law  and  311  of  these  Regulations. 

Fourth.  Besides  these  details  and  those  ordered  in  each  case  by  the 
Division,  the  Inspector  must  include  in  the  report  the  following 
facts: 

1.  Whether  the  book  fulfills  the  conditions  established  by  Title  6  of 
the  law,  and  of  these  Regulations. 

2.  Whether  the  numeration  of  the  estates  is  correlative  for  all  those 
of  one  municipality  or  section ;  or  if  it  is  special  for  each  volume  of 
those  composing  a  municipal  district. 

3.  Whether  the  records  and  notices  relating  to  one  estate  have  a 
special  numeration. 

4.  Whether  there  are  any  intervals  or  blank  spaces  in  the  records. 

5.  Whether  in  all  records  regarding  instruments  or  contracts  for 
which  the  tax  on  property  rights  or  transfer  of  property  is  to  be  col- 
lected, the  Register  has  stated  the  amount  collected  or  that  the  tax 
was  not  collected. 
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6.  Whether  in  all  records  where  it  is  proper,  the  amount  collected 
for  fees  is  stated,  or  whether  any  records  exist  which  do  not  contain 
said  statement. 

Art.  319.  Besides  the  foregoing  facts,  one  or  more  different  entries 
referring  to  each  one  of  the  following  kinds  shall  be  copied  in  the 
report  literally,  with  their  corresponding  marginal  notes : 

First.  Transfer  of  ownership  of  several  estates  situated  within  one 
municipal  district  and  included  in  one  instrument. 

Second.  Award  of  estates  to  different  persons  fro  indiviso. 

Third.  Entry  of  possession  of  an  estate  with  the  entry  immediately 
following. 

Fourth.  Sale  ordered  by  the  State  with  the  entry  of  possession 
which  precedes  it,  and  that  of  the  mortgage  which  in  a  proper  case 
follows  it. 

Fifth.  Acquisition  of  property  by  virtue  of  a  will. 

Sixth.  Acquisition  of  property  ao  intestato. 

Seventh.  Acquisition  by  virtue  of  specific  legacies. 

Eighth.  Creation  of  voluntary  mortgages  on  different  estates. 

Ninth.  Creation  of  annuities  (censos). 

Tenth.  Imposition  of  servitudes. 

Eleventh.  Cancellation  of  a  voluntary  mortgage. 

Twelfth.  Redemption  of  annuities  granted  by  private  parties. 

Thirteenth.  Cancellation  of  a  legal  mortgage  by  reason  of  guard- 
ianship. 

Fourteenth.  Notice  on  account  of  a  lack  of  indices. 

Fifteenth.  Suspension  of  an  entry  of  a  writ  of  attachment. 

Sixteenth.  Cancellation  of  a  property  right  recorded  in  the  old 
Contaduria,  Anotaduria,  or  Receptorfa. 

The  Inspector  shall  see,  in  so  far  as  is  practicable,  that  the  entries 
of  which,  according  to  the  foregoing  article,  a  literal  copy  is  to  be 
made,  contain  some  special  circumstance ;  and  if  in  the  period  which 
the  inspection  is  to  cover,  there  should  not  be  all  the  kinds  of  records 
enumerated  in  the  foregoing  paragraph,  a  special  statement  of  those 
which  do  not  exist  shall  be  made  in  the  report. 

Art.  320.  After  the  examination  of  the  books  of  the  Registry  of 
property  has  been  concluded,  the  Inspector  shall  request  the  Register 
to  state  whether  he  has  any  provisional  books  in  his  possession,  stat- 
ing in  the  report  the  answer  of  the  latter,  and  in  an  affirmative  case, 
the  date  of  the  closing  memoranda  and  comparison.  The  following 
shall  also  be  stated : 

First.  The  date  of  the  closing  memoranda  made  in  the  books  of  the 
suppressed  Contaduria,  Anotaduria,  or  Receptorfa  of  mortgages. 

Second.  The  number  of  years  covered  by  the  Registry  of  the  old 
Contaduria,  Anotaduria,  or  Receptorfa  of  mortgages,  stating  the 
books  and  packages  of  which  it  consisted,  the  state  of  their  preserva- 
tion, and  the  date  of  their  closing  memoranda. 

Art.  321.  The  Inspector  shall  examine — 

First.  The  indices  of  the  old  Contaduria,  Anotaduria,  or  Recep- 
torfa of  mortgages,  as  well  as  those  of  the  new  Registry;  he  shall 
verify  some  of  the  data  they  contain,  referring  to  the  proper  records 
or  entries;  he  shall  state  whether  they  are  kept  oy  years  or  municipali- 
ties, and  he  shall  make  a  literal  copy  in  the  report  of  the  headings 
'  of  the  columns  of  the  different  indices  existing  in  the  Registry. 
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Second.  The  book  of  incapacitated  persons,  stating  the  headings  it 
contains  and  the  last  entry  made  therein,  with  the  record  of  the  Reg- 
istry to  which  it  refers. 

Third.  The  book  of  receipts,  of  which  he  shall  verify  some  of  the 
entries  it  contains,  by  the  proper  records  in  the  Registry. 

Fourth.  The  inventory  of  the  books  and  documents  of  the  office, 
And, 

Fifth.  The  packages  of  documents  on  file,  stating  in  every  case  the 
number  of  documents  contained  in  each  package. 

Art.  322.  The  Inspector  shall  state  in  the  report  the  system  fol- 
lowed by  the  Register  in  the  record  of  documents,  in  certifying  as  to 
the  freedom  from  encumbrances,  or  to  the  encumbrances  of  estates, 
and  in  the  preparation  of  statistics,  the  number  of  assistants  and  their 
salaries,  and  the  general  condition  of  the  office. 

Art.  323.  If,  auring  the  inspection  the  official  making  the  same  is 
informed,  verbally  or  in  writing,  of  some  errors,  informalities,  or 
frauds  committed  in  the  office,  the  Inspector  shall  examine  the  books 
of  the  Registry  for  the  purpose  of  stating  in  the  report  what  may  be 
proper  with  reference  to  the  acts  complained  of. 

Art.  324.  Registers  may  demand  and  file  a  copy  of  the  report  of  the 
inspection,  verified  and  certified  to  by  the  Secretary  taking  part 
therein. 

Art.  325.  The  President  of  the  proper  Audiencia  shall  examine  the 
reports  of  the  inspection,  and  shall  return  those  which  have  not  been 
prepared  in  the  manner  prescribed  in  the  foregoing  articles,  so  that 
they  may  be  redrawn.  When  any  errors  or  irregularities  appear  in 
some  Registry,  he  shall  issue  the  orders  he  may  consider  expedient  to 
repair  and  correct  them,  without  prejudice  to  any  action  which  may 
be  proper  against  the  Register.  These  reports  shall  be  kept  in  the 
files  or  the  Audiencia. 

Art.  326.  The  report  which  said  President  must  transmit  every  six 
months  to  the  Colonial' Department,  shall  contain  all  the  details  men- 
tioned for  reports  of  inspection  with  regard  to  all  the  Registries 
under  his  jurisdiction.  At  the  same  time  he  shall  state  any  infor- 
mation he  may  have  obtained  with  respect  to  the  public  and  private 
conduct  of  Registers,  and  regarding  the  zeal  and  capacity  they  show 
in  the  discharge  of  their  duties. 

The  Registry  and  Notarial  Division,  in  view  of  said  half-yearly 
reports,  shall  decide  what  may  be  proper,  and  enter  what  appears 
therefrom  in  the  records  of  service  and  personal  records  of  each 
Register. 

Art.  327.  A  Register  who  is  cautioned  in  the  report  of  the  inspec- 
tion to  correct  some  record,  or  remedy  some  error  in  form,  shall  com- 
municate to  the  President  of  the  Audiencia,  in  writing,  that  it  has 
been  done,  as  soon  as  he  has  done  so,  unless,  considering  the  order  of 
the  Delegate  improper,  he  makes  the  respective  protest  to  said  au- 
thority. 

This  fact  shall  also  appear  in  the  report  of  the  inspection  succeed- 
ing that  in  which  said  error  was  noted. 

Art.  328.  Any  person  who  should  have  knowledge  of  some  defect, 
informality,  or  fraud  committed  in  some  Registry,  may  inform  the 
President  of  the  proper  Audiencia  thereof  either  verbally  or  in 
writing.    The  President,  in  view  thereof,  shall  issue  any  orders  he 

Digitized  by  VjOOQIC 


1336  LAWS  OF  FOBTO  RICO. 

may  consider  proper  to  ascertain  the  facts  of  the  case,  if  he  considers 
the  complaintpertinent. 

Akt.  329.  Whenever  the  President  of  an  Audiencia  is  advised  of 
any  defects,  informality,  or  abuse  committed  in  some  Registry  of  his 
district,  he  shall  order  an  extraordinary  inspection  thereof  to  be 
made  immediately. 

Abt.  330.  The  consultations  by  Registers  with  Judges  of  First 
Instance  and  with  Presidents  of  Audiencias,  shall  always  be  made 
in  writing,  being  limited,  in  accordance  with  the  provisions  contained 
in  Article  276  of  the  law,  to  any  doubts  they  may  have  as  to  the 
interpretation  and  execution  of  said  law,  and  of  the  regulations 
enacted  for  its  application. 

Doubts  and  questions  which  refer  to  the  determination  of  the  legal- 
ity of  documents  by  virtue  of  which  a  record  is  demanded,  or  of  the 
capacity  of  the  parties  thereto,  must  be  decided  by  the  Registers 
themselves,  under  their  responsibility,  in  accordance  with  Article  18 
of  said  law. 

Akt.  331.  If  Judges  of  First  Instance  themselves  decide  any  ques- 
tions which,  in  accordance  with  the  first  part  of  the  foregoing  article, 
are  submitted  to  them,  they  shall  communicate  the  questions  sub- 
mitted to  them  and  their  decision  to  the  President  of  the  Audiencia, 
without  carrying  the  latter  into  effect 

If  the  President  of  the  Audiencia  approves  them,  he  shall  so  inform 
the  Judge  of  First  Instance,  so  that  tney  may  be  carried  out;  if  he 
disapproves  them,  he  shall  issue  an  order  to  this  effect,  but  without 
executing  it,  submitting  the  same  to  the  Colonial  Department  for  a 
final  decision. 

In  cases  of  doubt  the  provisions  contained  in  Article  276  of  the  law 
shall  be  observed. 

Presidents  of  Audiencias  shall  proceed  in  a  similar  maimer  when 
questions  are  submitted  to  them  directly  by  Registers,  and  they  are 
in  doubt  as  to  their  decision. 

Decisions  of  Judges  of  First  Instance  and  of  Presidents  of  Audi- 
encias shall  always  state  their  reasons;  to  the  questions  they  shall 
accompany  their  opinion  and  report. 

Art.  332.  Presidents  of  Audiencias  shall  submit  a  report  to  the 
Registry  and  Notarial  Division  of  all  questions  decided  by  them  with 
reference  to  the  interpretation  and  application  of  the  Mortgage  Law 
and  its  Regulations,  and  of  those  in  which  they  approve  the  decision 
of  Judges,  for  which  purpose  the  latter  must  give  them  proper 
information. 

Art.  333.  The  provisions  contained  in  Article  330  of  these  Regula- 
tions, and  in  Article  276  of  the  law,  regarding  the  option  of  Registers 
to  submit  any  doubts  they  may  have  to  the  President  of  the  Audi- 
encia or  the  Judge  of  First  Instance,  shall  be  construed  as  meaning 
when  the  former  shall  reside  in  the  town  of  Registry,  the  question 
otherwise  being  submitted  to  the  Delegate. 

Title  IX. — Publicity  of  Registries. 

Art.  334.  The  exhibition  of  the  Registry  ordered  by  Article  280  of 
the  law  shall  be  made  at  the  verbal  request  of  the  person  interested 
in  consulting  it,  provided  he  clearly  states  the  estate  or  property 
rights  whose  status  he  desires  to  ascertain. 
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Art.  335.  The  books  of  the  Registry  shall  not  be  exhibited  to  the 

Eersons  who  request  it,  except  during  the  time  they  are  not  required 
y  the  Register  for  the  service  of  the  office. 

Persons  interested  to  whom  the  exhibition  of  books  is  refused,  may 
apply  to  the  Delegate,  and  the  latter,  after  hearing  the  Register, 
shall  order  what  may  be  proper. 

Art.  336.  Private  persons  who  consult  the  Registry  may  take  there- 
from any  notes  they  may  consider  necessary  for  their  own  use,  Trat 
without  copying  the  entries  or  requesting  any  assistance  from  the 
office  whatsoever  except  the  exhibition  of  the  books. 

Art.  337.  Certificates  of  entries  of  all  classes  relating  to  definite 
property  shall  include  all  the  records  of  ownership  entered  in  the 
respective  period,  and  all  records  and  marginal  notes  of  property 
rights  to  said  estates  within  said  period,  which  are  not  canceled. 

Art.  338.  Certificates  of  entries  of  a  specific  kind  shall  include  all 
those  of  the  same  kind  which  are  not  canceled,  stating  that  no  others 
of  the  same  kind  are  in  existence. 

Art.  339.  Certificates  of  records  of  mortgages  against  certain  per- 
sons shall  include  all  those  created  and  not  canceled,  on  all  the  prop* 
erty  whose  ownership  is  recorded  in  favor  of  said  persons. 

Art.  340.  In  the  certificates  treated  of  in  the  three  foregoing  arti- 
cles, and  in  those  the  object  of  which  is  to  show  that  no  entries  of  a 
certain  kind  exist,  those  canceled  shall  only  be  mentioned  when  the 
Judge  or  Court,  or  the  persons  interested,  request  it,  and  in  the  case 
prescribed  in  Article  292  of  the  law. 

Art.  341.  Mandates  issued  by  ordinary  Judges  and  Judge- Advo- 
cates who,  in  accordance  with  law,  take  cognizance  of  criminal  causes 
which  are  tried  before  military  courts,  and  requests  for  the  issue  of 
certificates,  as  soon  as  complied  with,  shall  be  returned  to  the  Judges 
or  Courts,  or  to  the  interested  persons,  as  may  be  proper. 

Art.  342.  The  requests  ana  certificates  shall  be  written  on  the 
proper  stamped  paper,  in  accordance  with  the  rules  prescribed  for 
these  matters. 

Art.  343.  In  all  cases  in  which,  in  accordance  with  the  law,  the  per- 
sons interested  in  the  records  may  complain  of  the  Register  to  the 
President  of  an  Audiencia  or  to  a  Delegate,  it  shall  be  understood 
that  they  have  this  option  only  when  the  President  resides  in  the  same 
town,  and  not  when  he  resides  in  a  town  different  from  that  in  which 
the  Registry  is  situated. 

Art.  344.  When  the  petition  of  the  persons  interested,  or  the  man- 
dates of  the  Judges  or  Courts,  do  not  state  with  sufficient  clearness 
and  precision  the  kind  of  certificates  demanded,  or  the  property,  per- 
sons, or  periods  which  the  latter  are  to  cover,  the  Register  shall  re- 
turn the  petitions  with  a  memorandum  in  the  margin  stating  the  data 
he  considers  necessary,  and  the  mandates,  with  a  communication  re- 
questing said  data  of  the  Judge  or  Court. 

The  Register  shall  proceed  in  a  similar  manner  whenever  he  is  in 
doubt  as  to  the  property  or  records  the  certificate  must  refer  to,  not- 
withstanding that  tne  mandates  or  petitions  have  been  drafted  with 
due  clearness,  if,  on  account  of  any  unforeseen  circumstance,  error 
or  confusion  is  feared. 

Authorities  and  public  officials  who  require  any  certificate  shall 
apply  to  the  Judge  of  the  subdistrict,  who  shall  issue  a  mandate 
ordering  the  Register  to  prepare  it  without  charging  any  fees  there- 
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for,  if,  the  question  having  been  examined  by  said  Judge,  he  believes 
that  it  affects  the  public  service  in  a  direct  manner. 

Art.  345.  If  it  is  not  stated  in  the  petition  or  mandate  whether  the 
certificate  is  to  be  literal  or  in  abstract,  a  literal  certificate  shall  be 
issued. 

Akt.  346.  Whenever  any  entry  of  presentation  must  be  inserted  in 
a  certificate,  because  the  instrument  to  which  it  refers  is  awaiting 
record,  it  shall  be  copied  literally,  no  matter  how  the  rest  of  the  certi- 
ficate is  drawn. 

Art.  347.  Whenever  any  entry  which  must  be  inserted  in  a  certifi- 
cate has  been  corrected  by  another  entry,  both  shall  be  literally  in- 
serted, fees  being  collected  only  for  the  entry  in  force. 

Art.  348.  Certificates  shall  be  drafted  in  accordance  with  the 

§  roper  models  which  accompany  these  Regulations,  with  the  necessary 
etails,  according  to  the  kind  and  circumstances  of  the  records  therein 
included. 

Art.  349.  Although  the  records  which  are  to  be  certified  to,  refer  to 
different  estates  or  persons,  they  shall  all  be  inserted  in  one  certificate, 
unless  the  person  interested  requests  that  separate  certificates  thereof 
be  given  him. 

Art.  350.  Registers  of  property  can  not  issue  certificates  of  records 
in  which  they,  their  wives,  or  relatives  within  the  fourth  degree  of 
consanguinity  or  the  second  degree  of  affinity,  are  interested.  In  such 
cases  the  representative  of  the  Department  of  Public  Prosecution 
shall  issue  the  certificate  under  his  responsibility,  or,  in  his  absence,  a 
lawyer  of  the  subdistrict,  who  has  attained  his  majority,  to  whom  the 
Register  shall  forward  the  petition,  they  receiving  the  proper  fees  in 
accordance  with  the  Schedule. 

Title  X. — Appointment,  Qualifications,  and  Duties  op  Registers. 

Art.  351.  Registers  shall  have  the  character  of  public  officials  for 
all  legal  purposes,  but  subject  to  the  provisions  of  these  Regulations. 
The  office  of  Register  is  compatible  with  the  practice  of  law.° 
Art.  352.  Registers  shall  be  treated  as  "  Excellencies  "  within  their 
offices  and  in  public  instruments,  in  which  they  shall  occupy  the  place 
immediately  below  that  of  the  Court  of  First  Instance.  They  shall 
use  as  an  insignia  on  formal  occasions  an  octagonal  medal  of  silver  of 
the  same  dimensions  as  those  used  by  Judges  of  First  Instance, 
bearing  the  Royal  Crown  and  hanging  from  the  neck  by  an  emerald- 

?'een  silk  ribbon.  On  the  obverse  it  shall  bear  the  Koyal  Coat  of 
rms ;  on  the  reverse  an  open  book  surrounded  by  a  ribbon  forming  a 
bow,  besides  the  following  inscriptions:  Prior  tempore  potior  jure; 
on  the  bow,  Register  of  property,  and  on  the  lower  part,  February 
eighteenth,  eighteen  hundred  and  sixty-one.  On  informal  occasions 
they  may  also  wear  their  insignia  on  the  lapel  of  their  dress  coat,  the 
medal  being  reduced  to  a  fourth  part  of  its  usual  dimensions  and 
hanging  to  a  green  silk  cord,  like  the  ribbon,  with  a  white  thread  at 
the  edges. 

Art.  353.  Registers  to  be  retired  with  pension  at  their  own  request 
when  they  reach  the  age  of  65  years  must  apply  to  the  Government 

«  See  Official  Gazette  Porto  Rico,  No.  23,  Jan.  27,  1899,  as  to  incompatibilities. 
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through  the  President  of  the  proper  Audiencia  and  the  Registry  and 
Notarial  Division,  by  means  of  a  petition  ratified  before  the  Judge  of 
First  Instance  of  the  subdistrict,  and  accompanying  therewith  a  cer- 
tificate of  baptism  or  of  birth. 

Art.  354.  A  Register  who  desires  to  be  retired  with  pension  on 
account  of  physical  disability  must  address  his  petition  to  the  Presi- 
dent of  the  Audiencia,  accompanied  by  a  physician's  certificate. 

In  view  thereof,  the  President  shall  order  the  Delegate  to  have  an 
investigation  made  by  the  Court  and  two  more  physicians. 

After  the  investigation  has  been  concluded,  the  person  who  made  it 
must  take  an  oath  bef ore  the  inferior  Court,  stating  in  due  form : 

First.  With  what  disease  the  Register  is  afflicted. 

Second.  If  it  is  of  such  a  nature  as  to  disqualify  him  from  dis- 
charging his  duties. 

Thira.  If,  in  their  opinion,  the  disability  is  permanent 

In  view  of  this  declaration  the  Delegate  shall  forward  the  proceed- 
ings to  the  President  of  the  Audiencia,  who  shall  transmit  them  with 
his  report  to  the  Division,  which,  taking  into  consideration  the  proofs 
submitted,  shall  propose  that  the  retirement  with  pension  be  granted, 
or  not,  and  the  Government  shall  order  what  it  may  consider  proper. 

The  Division  and  Presidents  of  Audiencias  may  officially  order  that 
proceedings  be  instituted  for  the  retirement  of  Registers  when  there 
is  reason  to  suppose  that  they  are  incapacitated,  observing  the  rules 
established  in  the  preceding  paragraphs. 

Abt.  355.  Petitions  for  retirement  with  pension,  of  officials  of  the 
Division,  and  those  for  pensions  due  them  or  due  Registers  and  their 
respective  families,  shall  be  treated  in  the  manner  prescribed  by  gen- 
eral legislation  for  pensions. 

Akt.  356.  Registers  who  desire  „to  be  placed  on  the  suspension  list 
shall  forward  their  .requests  through  the  Presidents  of  Audiencias  to 
the  Registry  and  Notarial  Division,  stating  for  what  period  they  de- 
sire it  and  the  reasons  therefor,  being  permitted  to  inclose  the  papers 
they  may  consider  proper.  The  Division  shall  forward  the  petition 
to  the  Secretary  with  tneir  report. 

For  the  granting  of  these  requests,  the  proportion  and  preference 
fixed  respectively  in  the  second  and  third  paragraphs  of  Article  395 
shall  be  taken  into  consideration.  The  retention  on  the  suspension 
list  shall  be  obligatory  for  the  period  requested,  which  can  not  be 
reduced  nor  extended  in  any  case.  After  the  period  of  the  suspension 
has  elapsed  the  appointment  shall  be  made  in  the  manner  prescribed 
by  Article  389. 

Registers  who  have  been  on  the  suspension  list  can  not  again  be 
placed  thereon  until  four  years  have  elapsed  since  their  return  to 
service.  Such  Registers  shall  not  be  included  during  the  time  of  their 
suspension  in  the  rolls  of  the  Corps  for  the  purposes  of  Article  365. 

This  article  shall  be  applicable  to  the  officials  of  the  Division,  with 
the  following  modifications:  The  petition  shall  be  addressed  to  the 
Secretary,  through  the  Division ;  for  the  purpose  of  simultaneousness 
and  preference  two  separate  groups  shall  be  formed — the  first  by  the 
Chief,  officials,  and  clerks,  and  the  second  by  the  copyists;  although 
the  former  figure  on  the  rolls  of  the  Division  for  the  effects  of  Article 
268  of  the  law,  they  shall  not  be  included  in  the  rolls  of  Registers  for 
the  purposes  of  the  provisions  contained  in  Article  365  of  these  Regu- 
lations. 
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Art.  357.  Registers  of  property  who  desire  to  exchange  their  places 
with  each  other  must  address  their  requests  to  the  Government 
through  the  President  of  the  proper  Audiencia. 

To  permit  exchanges,  the  existence  of  the  following  circumstances 
shall  be  necessary: 

First.  That  the  persons  who  desire  the  exchange  are  in  possession 
of  Registries  of  the  same  class. 

Second.  That  they  are  not  relatives  within  the  fourth  civil  degree 
of  consanguinity  or  legitimate  affinity  in  a  direct  or  collateral  line,  a 
fact  they  shall  state  under  their  responsibility  in  their  petitions. 

Third.  That  good  reasons  for  the  exchange  exist,  and  that  they  are 
shown. 

If  the  foregoing  circumstances  obtain,  the  Division  shall  forward 
the  papers  in  the  case,  with  its  report,  to  the  Colonial  Secretary  for  a 
definite  decision. 

The  Government  may  agree  to  an  exchange  between  Registers  of 
different  classes  when  extraordinary  reasons  therefor  exist,  and  after 
hearing  the  proper  Division  of  the  Council  of  State,  whose  report 
shall  be  published  in  the  Gaceta,  together  with  the  Royal  Decree 
granting  the  exchange. 

Art.  358.  Registers  of  property  of  the  Colonies  and  those  of  the 
Peninsula  having  been  placed  on  the  same  basis  by  the  Royal  Decrees 
of  June  27,  1879,  and  November  17,  1890,  any  exchange  requested 
must  be  made  in  accordance  with  the  following  rules : 

First.  Registers  of  the  Peninsula  and  of  the  Colonies  who  desire  to 
exchange  with  each  other  shall  request  said  exchange  both  of  the 
Department  of  Grace  and  Justice  and  of  the  Colonial  Department, 
in  a  petition  signed  by  both  persons  interested,  through  the  proper 
superior  offices,  which,  after  coming  to  a  decision  as  to  the  advisability 
of  the  exchange  with  regard  to  the  Register  under  their  several  juris- 
dictions, shall  forward  the  papers  in  the  case,  with  their  report,  to  the 
proper  Secretary  for  a  definite  decision. 

Second.  To  grant  an  exchange  between  Registers  of  property  of 
the  Peninsula  with  those  of  the  Colonies  the  circumstances  must  be 
present  which  are  required  by  the  rules  in  force  in  the  Peninsula  re- 
gaiyding  exchanges  between  its  Registers  and  the  rules  established  by 
Article  297  of  the  law  and  357  of  these  Regulations. 

Third.  When  an  exchange  between  Registers  of  different  classes  is 
under  consideration,  the  Sections  of  the  Council  of  State  which  report 
on  the  questions  to  the  respective  Departments,  shall  be  heard. 

Fourth.  Exchanges  shall  be  ineffective  if  either  of  the  Registers 
does  not  take  possession  of  his  office  within  the  period  provided  by 
the  Regulations. 

Art.  359.  As  soon  as  a  Delegate  receives  notice  of  the  vacancy  of  a 
Registry,  or  the  suspension  of  a  Register,  he  shall  order  that  the  repre- 
sentative of  the  Department  of  Public  Prosecution  in  the  subdistrict 
take  temporary  charge  of  the  office,  and  in  his  absence  or  inability 
that  his  substitute  take  charge. 

In  towns  where  there  is  more  than  one  inferior  Court  of  First 
Instance,  the  Delegate  shall  place  the  Registry  in  charge  of  such  rep- 
resentative of  the  Department  of  Public  Prosecution  as  he  may  con- 
sider proper. 

The  representatives  of  the  Department  of  Public  Prosecution  and 
the  substitutes  shall  not  be  required  in  such  cases  to  give  bond. 
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After  the  representative  of  the  Department  of  Public  Prosecution  . 
or  his  substitute  has  taken  charge  of  the  office,  the  Delegate  shall 
make  an  extraordinary  inspection,  citing  the  Register,  should  there  be 
one,  or  otherwise  his  heirs  or  the  persons  representing  them,  in  accord- 
ance with  the  provisions  contained  in  Article  312;  he  shall  begin  by 
entering  the  facts  mentioned  in  Articles  320  and  321,  so  that  after  the 
proper  report  has  been  made  it  may  be  turned  over  to  the  temporary 
incumbent,  without  prejudice  to  continuing  the  inspection  in  the  man- 
ner prescribed  in  Articles  318,  319,  and  322. 

Art.  360.  Presidents  of  Audiencias  shall  appoint  temporary  Regis- 
ters as  soon  as  any  vacancies  occur,  or  when  they  order  the  suspension 
of  Registers,  or  when  the  temporary  Register  previously  appointed 
dies  or  resigns  his  office.  Tney  shall  immediately  report  these 
appointments  to  the  Division,  which  may  confirm  them  or  make  others. 
In  all  cases  where  the  reasons  for  the  temporary  appointment  are 
known  by  the  Division  before  the  Presidents  of  Audiencias  have 
knowledge  thereof,  the  former  may  at  once  make  the  proper  appoint- 
ments. 

Temporary  appointments  shall  be  given,  whenever  it  is  possible,  to 
persons  who  possess  the  conditions  offitness  mentioned  in  Article  298 
of  the  law,  and  when  it  does  not  appear  that  they  are  included  in  any 
of  the  cases  mentioned  in  Article  299 ;  but  they  can  not  be  given  to 
persons  who  are  not  lawyers. 

Registers  of  property,  who  by  force  majeure  are  prevented  from 
exercising  their  respective  duties,  and  those  who  have  already  served 
as  temporary  Registers,  shall  be  preferred  for  the  provisional  charge 
of  Registries. 

If  the  person  temporarily  appointed  by  the  Division  is  in  the  Penin- 
sula, he  shall  embark  for  his  destination  by  the  first  official  steamer. 

Art.  361.  When  the  vacancy  in  the  Registry  is  caused  by  the  death 
of  the  Register  in  charge,  the  Delegate  snail  advise  the  President  of 
the  Audiencia  thereof,  forwarding  a  list  of  the  lawyers  of  the  sub- 
district  who  may  be  appointed  temporary  Registers. 

Art.  362.  Presidents  of  Audiencias  in  advising  their  Delegates  of 
the  appointment  of  temporary  Registers  shall  order  that,  after  they 
have  taken  the  proper  oath,  they  be  given  immediate  possession,  in 
accordance  with  the  provisions  of  Article  359,  and  he  shall  designate 
the  public  institution  in  which  the  fourth  part  of  their  fees  shall  be 
deposited,  if  they  have  not  previously  given  bond  to  the  satisfaction 
of  said  President. 

Art.  363.  Presidents  of  Audiencias  shall  order  the  suspension  of 
temporary  Registers  when  there  is  sufficient  reason  therefor;  of  these 
orders,  as  well  as  of  vacancies,  they  shall  advise  the  Division  by  the 
first  mail,  which  may  confirm  said  suspensions,  officially  order  them, 
in  a  proper  case,  as  of  their  own  motion,  and  order  the  removal  of 
temporary  Registers,  when,  in  proceedings  instituted  for  the  purpose, 
some  offense  in  the  discharge  of  their  duties  or  in  their  public  or 
private  conduct  is  proven;  the  decision  of  the  Division  in  all  these 
cases  shall  not  be  appealable. 

Art.  364.  For  filling  vacancies  in  the  office  of  Registers  of  property, 
in  accordance  with  Article  303  of  the  law,  when  they  are  once  before 
the  Colonial  Department,  the  proceedings  shall  be  instituted  by  the 
Registry  and  Notarial  Division  for  each  vacancy.  If  the  vacancy  is 
to  be  filled  by  promotion,  an  announcement  shall  be  published  in  the 
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Gaceta  de  Madrid,  the  period  of  four  months  being  fixed  for  the  filing 
•of  applications,  which  shall  be  addressed  to  the  Secretary,  through  the 
Division,  by  the  applicants  or  their  representatives. 

This  period  shall  begin  to  run  for  the  applicants  of  the  Peninsula, 
as  well  as  for  those  of  the  Colonies,  from  the*  day  following  the 
publication  of  the  announcement. 

If  the  vacancy  is  to  be  filled  by  competition,  the  call  for  the  exami- 
nation shall  be  published  in  the  official  newspaper  of  the  place  in 
which  it  is  to  be  held. 

When  several  vacant  Registries  are  announced,  the  applicants  may 
include  them  all  in  one  petition,  briefly  stating  the  ones  they  request 
and  their  order  of  preference,  in  a  proper  case. 

The  order  for  the  announcement  of  filling  of  vacancies  in  either 
manner  shall  be  issued  within  fifteen  days  from  the  time  they  are 
known  in  the  Department. 

Art.  365.  A  book  shall  be  kept  in  the  Division  for  the  purpose  of 
entering  therein  the  order  of  succession  to  which  any  vacancies  occur- 
ring correspond,  a  special  degree  of  succession  being  opened  for  Regis- 
tries of  each  class. 

To  determine  the  order  of  succession  to  which  each  class  belongs  the 
date  on  which  the  Division  received  official  notice  of  the  vacancy  shall 
be  taken  into  consideration. 

If  official  notice  of  two  or  more  vacancies  in  the  same  class  is  re- 
ceived on  the  same  day,  the  order  of  succession  corresponding  to  each 
one  shall  be  fixed  by  the  date  on  which  they  occurred;  and  if  they 
were  simultaneous  they  shall  be  determined  by  the  Division. 

Vacancies  in  Registries  shall  be  filled  in  accordance  with  the  follow- 
ing rules : 

First.  For  a  Registry  to  be  filled  first  in  order  of  succession,  the 
Register  shall  be  appointed  from  among  the  applicants  who  are  in  the 
highest  class,  and  it  there  are  several  of  the  same  class,  the  one  who 
has  rendered  the  longest  service  therein,  taking  into  consideration  the 
limitations  mentioned  in  the  first  and  third  rules  of  Article  303  of 
the  law. 

To  compute  the  length  of  service  in  the  class,  the  period  previously 
served  in  the  same  or  in  a  higher  class  by  a  person  who,  after  having 
descended,  returns  to  the  same,  shall  be  taken  into  consideration,  in 
a  proper  case. 

When  two  or  more  Registers  who  make  application  have  a  right  to 
the  appointment,  being  of  the  same  class  and  having  served  an  equal 
period  therein,  the  one  who  has  been  in  the  Corps  the  longest  period 
shall  be  appointed,  and  if  their  length  of  service  in  the  Corps  is  equal 
the  Government  may  select  the  one  it  mav  consider  proper. 

Second.  For  a  Registry  which  must  be  filled  second  in  order  of  suc- 
cession, the  Register  from  among  the  applicants  who  has  served  the 
longest  period  in  the  Corps  and  is  not  included  in  rule  number  3  of 
Article  303  of  the  law,  shall  be  appointed. 

Third.  When  the  Registry  must  be  filled  third  in  order  of  succes- 
sion ?  the  Division  taking  into  consideration  the  circumstances  of  the 
Registers  making  application  and  observing  the  provisions  contained 
in  rules  2  and  3  of  Article  303  of  the  law,  shall  prepare  the  proj>er 
list  and  shall  forward  it  to  the  Government,  so  that  it  may  select  that 
one  of  them  who  is  to  be  appointed. 
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The  Colonial  Department  shall  publish  in  the  month  of.  January 
of  each  year  two  rolls  of  the  Corps  of  Registers,  one  in  order  of  serv- 
ice in  the  classes  and  the  other  in  order  of  service  in  the  Corps. 

For  the  purpose  of  this  Article  the  Chief  of  the  officials  of  the 
Division  shall  be  classed  as  Registers  of  the  first  class;  the  first  and 
second  Assistant  as  Registers  of  the  econd  class,  and  the  third  Assist- 
ant as  a  Register  of  the  third  class. 

When  the  officials  of  the  Division  apply  together,  if  they  should 
have  a  right  of  preference  over  the  other  applicants  of  the  class -of 
Registers,  the  order  corresponding  to  them  in  accordance  with  their 
special  graded  rolls,  shall  be  observed. 

The  Department  of  Grace  and  Justice  shall  give  information  in 
regard  to  the  length  of  service  and  class  of  the  applicants  from  the 
Peninsula. 

Art.  366.  The  competitive  examinations  for  Registries  of  property, 
in  the  case  mentioned  in  Article  303  of  the  law,  shall  be  subject  to 
the  following  rules: 

1.  The  call  shall  be  made  by  the  Registry  and  Notarial  Division  of 
the  Colonial  Department,  or  by  the  President  of  the  proper  Audien- 
cias,  as  soon  as,  the  vacancy  having  occurred,  said  Division  has 
decided  in  what  order  of  succession  it  is  to  be  filled,  and  it  shall  be 
published  in  the  proper  official  Gazette. 

2.  The  Board  of  Examiners,  when  the  examinations  are  to  be  held 
in  Madrid,  shall  consist  of: 

The  Chief  of  the  Registry  and  Notarial  Division  of  the  Colonial 
Department,  or  the  person  discharging  his  duties,  who  shall  be  the 
President;  one  Professor  of  Law;  one  Register  of  property;  one  law- 
yer and  one  official  of  the  Division,  who  shall  act  as  Secretary,  all  of 
them  being  appointed  in  accordance  with  a  Royal  order,  by  the 
Colonial  Secretary,  for  each  examination  held. 

The  Board  of  Examiners,  when  the  examinations  are  to  be  held  in 
the  Colonies,  shall  be  composed  of: 

The  President  of  the  Audiencia,  or,  in  his  stead,  the  President  of 
the  Chamber,  who  shall  preside;  the  prosecuting  attorney  of  the 
Audiencia,  or,  in  his  place,  the  assistant  prosecuting  attorney;  an 
attorney  of  the  bar  of  the  capital,  appointed  by  the  President  of  the 
Audiencia ;  the  Dean  of  the  Notarial  College,  or  the  Notary  who  sub- 
stitutes him,  and  a  Register  of  property  of  the  Colony,  to  be  appointed 
by  the  President,  who  shall  act  as  Secretary. 

The  appointments  of  the  members  to  constitute  the  Board  shall  be 
published  in  the  proper  official  Gacetas. 

The  office  of  a  member  of  the  Board  in  question  shall  be  honorary 
and  without  pay. 

3.  The  first  examination  shall  consist  in  answering  twelve  ques- 
tions, drawn  by  lot  and  relating  to  the  following  subjects :  Four  to 
Mortgage  Legislation;  three  to  Civil  Law;  one  to  Notarial  Law;  one 
to  Commercial  Law;  one  to  Administrative  Law;  one  to  legislation 
regarding  the  tax  on  transfers  of  property  and  property  rights,  and 
one  to  judicial  proceedings. 

The  second  examination  shall  consist  of  preparing  an  essay  on  a 
subject  drawn  by  lot  from  among  85  contained  in  a  oag,  relating  to 
Mortgage  Legislation,  Notarial  Legislation,  Civil  Law,  and  Com- 
mercial Law. 
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The  practical  examination  shall  consist  of  doing  all  the  work  re- 
quired to  record  a  document,  or  to  refuse  to  record  it,  or  to  suspend  an 
entry. 

4.  For  each  competition  the  Division  shall  publish  the  proper  list 
of  three  hundred  questions  for  the  first  examination  and  of  85  sub- 
jects for  the  second,  and  shall  take  care  to  forward  the  same  in  due 
time  to  the  proper  authorities. 

5.  For  the  third  examination  one  of  the  competitors  shall  select  a 
number  from  among  ten,  relating  to  the  same  number  of  practical 
cases ;  and,  in  view  of  the  facts,  of  which  a  copy  shall  be  given  each 
one  of  the  competitors,  they  shall  execute,within  the  period  of  eight 
hours  and  under  the  surveillance  of  the  Board,  the  proper  work  of 
the  Registry  until  the  return  of  the  document,  delivering  their  work 
to  the  person  designated  by  the  Board,  who  shall  seal  each  set  of 
papers  m  the  manner  prescribed  in  rule  13  of  Article  307  of  these 
Regulations.  The  competitors  may  make  use  of  books.  On  the  day 
fixed  by  the  Board  the  competitors  shall  read  their  own  work  in 
public. 

6.  The  Board  shall  propose  for  the  vacant  places  the  competitors 
who  have  obtained  the  first  numbers,  so  that  the  place  requested  in  the 
first  place  by  the  person  interested  shall  correspond  to  number  1,  the 
following  one  to  number  2,  and  so  on. 

7.  The  following  rules  of  Article  307  shall  be  applicable  for  these 
examinations,  which,  together  with  those  contained  in  the  present 
one,  shall  be  published  in  each  call,  viz,  2,  3,  5,  10,  11,  12,  13,  15,  16, 
17,  18,  21,  22,  and  23,  it  being  understood  that  in  rule  2,  when  the 
examinations  take  place  in  the  Colonies,  the  President  of  the  Audi- 
encia  shall  be  substituted  for  the  Division,  and  the  Gaceta  of  the 
proper  Province  for  the  "  Gaceta  de  Madrid ;"  that  in  rule  3  Presi- 
dents of  Audiencias  shall  take  the  place,  in  a  proper  case,  of  the  Chief 
of  the  Division;  that  in  rule  12  rule  number  6  cited  therein,  is  rule 
number  3  of  the  present  Article,  and  that  in  rule  22  four  members  of 
the  Board  are  required  to  be  present  to  hold  sessions  instead  of  five. 

Art.  367.  Appointments  oi  Registers  of  property,  by  promotion  or 
through  competitive  examinations,  shall  be  made  within  the  month 
following  the  termination  of  the  competitive  examination,  or  after  the 
recommendation  of  the  Board  has  been  submitted. 

All  appointments  of  Registers  by  virtue  of  competitive  examina- 
tions, transfers,  or  exchanges  must  be  published  in  the  Gacetas  of 
Madrid  and  of  the  proper  Colony. 

Art.  368.  Registers  who  request  their  transfer  to  other  Registries, 
either  by  promotion  or  exchange,  shall  acquire  from  the  time  of  their 
appointments  the  class  of  the  Registry  they  obtain,  and  shall  lose  that 
of  the  Registry  they  are  leaving,  for  the  effects  of  Article  303  of  the 
law.  After  the  new  appointment  has  been  officially  communicated, 
and  after  an  order  from  the  Delegate,  they  must  leave  their  duties  in 
the  Registry,  and  the  representative  of  the  Department  of  Public 
Prosecution  shall  take  charge  thereof  in  the  manner  prescribed  in 
Article  359,  the  Register  being  obliged,  however,  to  remain  in  the 
same  town  to  assist  in  the  extraordinary  inspection,  until  the  facts 
mentioned  in  Articles  320  and  321  have  been  entered. 

After  the  appointment  of  a  Register  of  property  has  been  made, 
the  person  interested  shall  receive  the  proper  certificate,  if  he  enters 
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the  Corps  or  ascends  a  class.  Those  who,  having  descended  a  class, 
return  to  the  same,  shall  require  a  new  certificate. 

Art.  369.  If  the  person  interested  is  in  Europe  he  shall  be  allowed 
sixty  days  from  the  date  of  his  appointment  to  take  passage  for  his 
destination.  If  he  is  in'  any  of  the  Colonies  he  shall  be  allowed  the 
same  period  to  embark,  computed  from  the  date  of  the  approval  of 
the  Governor-General  of  the  order  containing  the  new  appointment, 
being  permitted  to  remain  in  Europe  thirty  days,  in  the  latter  case, 
after  his  arrival. 

The  Register  elect  must  forward  to  the  Registry  and  Notarial  Divi- 
sion all  certificates  of  departures  and  arrivals  at  his  destination,  and 
give  an  account  of  his  residence  in  Europe  during  his  stay  there. 

Registers  elect,  who  are  in  the  Peninsula  or  in  the  Colonies,  shall 
have  a  right  to  an  official  passage,  as  an  advance  from  the  State, 
should  they  so  desire;  but  in  such  case  they  shall  reimburse  the 
amount  thereof  by  paying  15  per  cent  of  the  income  of  the  Registry. 
The  proper  Treasury  authorities  of  the  Colonies  shall  see  that  the 
foregoing  provisions  are  complied  with. 

Art.  370.  In  order  to  take  possession,  and  after  the  proper  bond 
has  been  approved,  they  shall  be  allowed  the  period  of  thirty  days 
from  the  date  of  their  arrival  in  the  Colony  of  tneir  destination. 

Said  period  may  be  extended  by  the  President  of  the  Audiencia  for 
good  reasons,  duly  proven. 

Art.  371.  The  bond  may  be  given  in-  money,  public  securities,  or  in 
estates. 

The  shares  of  the  public  debt,  or  any  other  which  by  special  or  gen- 
eral provisions  of  the  Government  are  admitted  to  guarantee  obliga- 
tions in  favor  of  the  State,  shall  be  considered  as  public  securities. 

Public  securities  offered  as  bond  shall  only  be  admitted  for  the 
highest  published  price  they  may  have  reached,  according  to  the 
latest  official  quotation  known  on  the  day  the  deposit  is  made. 

Art.  372.  The  bond  consisting  of  public  securities  may  be  deposited 
in  the  General  Depository  as  an  obligatory  deposit,  with  the  follow- 
ing statement: 

Bond  furnished  by  N.  a8  security  for  his  administration  as  Register  of  prop- 
erty of ,  of  the  district  of  the  Audiencia  of ,  at  the  disposal  of  the 

President  of  the  same. 

The  bond  consisting  of  cash  shall  be  deposited  in  said  institution, 
or  in  the  one  designated  by  the  Government  for  such  cases,  in  the 
capital  of  the  respective  Colonies. 

Art.  373.  The  bond  consisting  of  estates  shall  be  constituted  by  a 
mortgage  in  the  manner  prescribed  by  Articles  127  of  the  law  and  66 
of  these  Regulations,  which  shall  be  created  by  the  owner  of  the  prop- 
erty for  the  amount  fixed  for  the  Registry,  and  50  per  cent  more  for 
costs  and  expenses,  in  a  proper  case,  stating  that  it  remains  at  the 
disposal  of  the  President  of  the  proper  Audiencia,  as  security  for  the 
faithful  discharge  of  his  office  by  the  Register  elect. 

After  the  mortgage  has  been  executed  it  shall  be  presented  in  the 
Registry  of  property  for  record,  if  proper. 

Art.  374.  After  the  bond  has  been  constituted  in  cash  or  public 
securities  the  Register  elect  shall  present  to  the  President  of  the  proper 
Audiencia  the  certificate  of  his  appointment,  the  receipt  for  the 
deposit,  and,  in  a  proper  case,  the  latest  official  quotations  of  the 
Exchange. 
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If  the  bond  has  been  given  in  property  the  Register  elect  shall  pre- 
sent the  mortgage  with  the  proper  certificate,  also  a  detailed  certifi- 
cate of  the  incumbrances  dated  subsequent  to  the  record  of  the  former, 
and  another  certificate  issued  by  the  Treasury  of  the  Colony,  stating 
the  income  of  the  mortgaged  property,  which  may  have  been  calcu- 
lated during  the  last  five  years  in  the  assessment  made  for  die  land 
tax. 

The  President  of  the  Audiencia,  taking  into  consideration  the 
amount  of  the  bond  fixed  for  the  Registry,  shall  examine  the  respec- 
tive documents,  and  shall  issue  a  decree  either  approving  or  admit- 
ting it,  or  declaring  that  this  can  not  be  done,  stating  in  the  latter 
case  the  defects  contained. 

The  receipt  for  the  deposit  shall  be  returned  to  the  person  inter- 
ested, a  certified  copy  thereof  remaining  in  the  office  of  the  Audiencia. 

In  order  to  permit  the  approval  of  the  mortgage  bond,  it  shall  be 
necessary  that  the  annual  rental  of  the  property,  capitalized  at  4  per 
cent  according  to  the  certificate  of  the  Treasury  Department,  its  sell- 
ing value  shall  exceed  double  the  amount  of  all  the  incumbrances 
thereon,  including  that  of  the  new  bond. 

The  decision  issued  by  the  President  of  the  Audiencia  shall  be  com- 
municated to  the  person  interested  on  the  day  following  its  date.  If 
it  is  not  favorable  to  the  admission  of  the  bond,  the  Register  elect 
may  appeal  to  the  Division,  correct  the  defect  contained  in  said  bond, 
or  constitute  another,  within  the  period  prudently  fixed  by  the  Presi- 
dent of  the  Audiencia. 

In  case  of  an  appeal,  the  President  of  the  Audiencia  shall  forward 
all  the  papers  in  the  case,  with  his  report,  to  the  Division  for  the 
proper  action. 

Ii  their  decision  is  confirmatory,  the  person  interested  must  correct 
the  defect  or  constitute  a  new  bond  within  the  period  fixed  by  the 
Division. 

Art.  375.  The  Register  elect,  who  prefers  to  make  use  of  the  privi- 
lege allowed  him  by  Article  305  of  the  law,  shall  apply  to  the  Presi- 
dent of  the  Audiencia,  presenting  his  proper  certificate  and  request- 
ing that  the  public  institution  be  designated  in  which  the  fourth  part 
of  his  fees  shall  be  deposited. 

The  President  of  the  Audiencia  shall  issue  the  proper  order,  so  that 
these  deposits  may  be  admitted  as  obligatory  and  as  a  bond  to  answer 
for  the  faithful  discharge  of  their  duties. 

Art.  376.  Registers  shall  make  said  deposits  in  the  manner  and  at 
the  times  they  may  consider  convenient,  provided,  that  at  the  quarterly 
inspection  they  present  a  receipt  for  the  fourth  part  of  all  the  fees 
collected  from  the  time  of  the  last  visit  until  five  days  before  the 
actual  one. 

In  the  report  of  ordinary  inspections,  an  express  statement  of  this 
fact  shall  be  made. 

As  soon  as  the  part  of  the  fees  deposited  by  the  Register  is  sufficient 
to  cover  the  amount  fixed  for  the  bond  of  his  office,  said  bond  shall  be 
constituted  with  this  amount  in  the  ordinary  manner,  and  the  obliga- 
tion to  make  further  deposits  shall  cease. 

Art.  377.  Registers  of  property  may  at  any  time  exchange  their 
respective  bonds  for  any  or  those  mentioned  in  Article  371,  for  which 
purpose  they  shall  request  it  of  the  President  of  the  proper  Audiencia, 
who  shall  not  issue  the  order  for  the  return  or  cancellation,  in  a  proper 
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case,  until  he  has  previously  approved  the  one  newly  constituted,  in 
accordance  with  the  provisions  contained  in  the  present  title. 

Abt.  378.  The  bond  furnished  for  one  Registry  shall  serve  for  any 
other  the  person  interested  may  obtain,  without-prejudice  to  the  in- 
crease necessary  therein,  if  the  Registry  he  is  to  take  charge  of  re- 
quires a  higher  bond. 

Art.  379.  After  the  bond  has  been  approved,  or  the  public  institu- 
tion in  which  the  fourth  part  of  the  fees  is  to  be  deposited  is  desig- 
nated, the  President  of  the  Audiencia  shall  order  that  the  certificate 
of  the  Register  elect  be  approved  and  that,  after  the  proper  oath,  he 
be  given  possession  by  the  Delegate,  for  which  purpose  he  shall  issue 
the  proper  order. 

Abt.  380.  Registers  shall,  before  the  proper  Delegate,  take  an  oath 
of  allegiance  to  the  King,  and  for  the  fulfillment  of  all  the  obligations 
imposed  upon  them  by  Taw. 

After  the  oath  has  been  once  taken,  it  shall  not  be  necessary  to  take 
another  for  the  purpose  of  taking  possession  of  other  Registries. 

Abt.  381.  The  Delegate,  by  virtue  of  a  letter  containing  the  order 
from  the  President,  and  before  taking  the  oath,  in  a  proper  case,  shall 
install  the  Register  appointed,  requiring  that  the  books  and  papers  of 
the  Registry  be  delivered  to  him  according  to  the  inventory,  in  his 
presence  and  before  the  proper  Clerk  or  Secretary,  making  a  memo- 
randum of  the  delivery. 

The  original  of  this  memorandum  shall  be  sent  to  the  President  of 
the  Audiencia,  a  certified  copy  remaining  in  the  possession  of  the 
Register. 

Abt.  382.  The  Register  elect,  who,  without  just  cause,  duly  proven, 
allows  the  periods  fixed  for  his  departure,  to  give  bond,  or  to  take 
possession,  to  elapse,  shall  be  considered  as  having  resigned,  and  shall 
lose  the  right  acquired  by  his  appointment. 

Art.  383.  The  Division  shall  keep  a  record  of  each  Register,  in 
which,  besides  the  facts  regarding  his  appointment,  there  shall  be 
stated — 

First.  The  errors  they  commit  and  which  appear  in  the  report  of 
the  inspections,  or  in  the  communications  of  the  Presidents  of  the 
proper  Audiencias. 

Second.  The  administrative  or  judicial  actions  instituted  because 
of  their  conduct. 

Abt.  384.  In  order  to  obtain  the  return  of  the  bond  given  by  Regis- 
ters of  property,  the  person  interested,  or  his  heirs,  must  request  the 
Judge  of  First  Instance  of  the  subdistrict  in  which  he  last  served,  to 
publish  the  request  in  the  Gaceta  de  Madrid  and  in  the  official  news- 
papers of  the  proper  Colonial  province,  fevery  six  months  for  the 
Seriod  of  threeyears;  the  Register  must  have  ceased  to  discharge  the 
uties  of  his  office  j  persons  who  may  have  any  claim  to  present  shall 
be  cited,  so  that,  within  the  period  mentioned,  they  may  file  them  with 
the  Judges  of  First  Instance  of  the  subdistricts  in  which  the  former 
may  have  served,  for  which  purpose  all  said  subdistricts  shall  be  men- 
tioned in  the  announcement. 

After  the  period  has  elapsed  without  any  claims  having  been  pre- 
sented, the  proper  certificate  shall  be  prepared  by  the  President  or  the 
Audiencia,  and  another  by  the  Treasurer  of  the  Province,  stating  that 
in  addition  there  is  no  claim  against  the  Register  for  any  liability 
contracted  in  the  discharge  of  his  office. 
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When  the  return  is  requested  by  a  temporary  Register  it  shall  be 
announced  every  month  for  the  period  of  six  months,  and  after  this 
period  has  elapsed  the  return  shall  be  ordered,  if  it  be  proper. 

A  Register  who  has  had  charge  of  different  Registries  and  requests 
the  return  of  his  bond  shall  prove  that  the  latter  is  not  subject  to  any 
liability,  and  that  the  period  fixed  in  Article  306  of  the  law  has 
elapsed,  by  means  of  certificates  issued  by  the  Judges  of  First  In- 
stance in  whose  subdistricts  he  has  discharged  his  duties. 

The  return  shall  be  made  by  virtue  of  an  order  issued  by  the  Presi- 
dent of  the  Audiencia.0 

Art.  385.  The  removal  of  Registers  shall  legally  take  place  when  it 
is  declared  by  a  judicial  judgment,  or  when  a  correctional  or  punitive 
penalty  has  been  imposed ;  and  it  may  be  ordered  by  the  Government 
when  there  is  sufficient  cause  therefor. 

Art.  386.  The  following  shall  be  considered  sufficient  causes  for  the 
order  of  removal  of  Registers : 

First.  For  having  declared  themselves  or  having  been  judicially 
declared  in  bankruptcy  or  assignment. 

Second.  For  not  being  worthy  of  holding  the  position  by  reason  of 
their  depraved  conduct,  dishonorable  behavior,  or  by  reason  of  habit- 
ual negligence  in  the  discharge  of  their  duties. 

Third.  For  being  absent  from  the  town  in  which  the  Registry  is 
situated  without  the  proper  leave  or  permission ;  for  seriously  disobey- 
ing the  orders  of  their  superiors  regarding  the  exercise  of  their  duties, 
or  for  lack  of  proper  hierarchical  subordination. 

Fourth.  For  having  been  disciplined  three  times  in  the  capacity 
of  Registers. 

Fifth.  For  being  debtors  to  the  public  funds  as  taxpayers. 

Sixth.  For  not  having  paid  the  indemnity  referred  to  in  Article 
323  of  the  law  within  the  ten  days  following  the  notice  of  the  final 
judgment  contained  in  the  sentence. 

Seventh.  For  not  having  the  indices  of  the  Registry  up  to  date. 

Eighth.  For  ostensibly  acting  against  the  institutions  governing 
the  country. 

Art.  387.  The  following  are  sufficient  causes  for  the  transfer  of 
Registers : 

First.  For  not  being  in  good  repute  with  the  public. 

Second.  For  taking  part  in  politics  of  the  district,  excepting  the 
exercise  of  the  right  of  suffrage. 

Third.  Any  other  special  and  serious  occurrences  or  important 
considerations  of  the  public  order. 

Art.  388.  When  the  Division,  or  the  Presidents  of  the  Audiencias, 
receive  notice  that  some  Register  has  given  cause  for  his  removal  or 
transfer,  they  shall  order  the  proper  Delegate  to  institute  proceedings, 
in  which  the  local  authorities  and  such  persons  as  are  considered 
proper  by  the  President  of  the  Audiencia  shall  be  heard. 

After  the  necessary  evidence  has  been  collected,  the  Delegate  shall 
forward  the  same,  with  his  report,  to  the  President;  and,  should  the 
latter  consider  that  the  charges  against  the  Register  are  not  well 
founded,  he  shall  forward  it  to  the  Division. 

If  he  considers  removal,  transfer,  or  discipline  proper,  he  shall 
formulate  the  charges,  and  shall  give  a  copy  of  the  evidence  to  the 

•  See  Official  Gazette,  Porto  Rico,  No.  66,  March  17,  1899. 
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person  interested,  so  that  within  the  period  of  eight  days  he  may 
answer  it  and  submit  his  proofs,  which  must  be  given  to  the  Dele- 
gate, a  reasonable  period  being  fixed  for  this  purpose.  After  proofs 
have  been  submitted  the  papers  shall  be  returned  to  the  President  of 
the  Audiencia,  who  shall  forward  them  with  his  report  to  the  Di- 
vision, which  shall  propose  the  decision  they  may  deem  advisable. 

Should  it  be  unfavorable,  the  evidence  shall  be  forwarded  to  the 
proper  Section  of  the  Council  of  State  for  consultation. 

The  Government,  in  view  of  all  this,  shall  decide  as  it  may  deem 
proper. 

In  cases  of  transfer,  the  Register  can  not  again,  by  way  of  promo- 
tion, return  to  the  Registry  from  which  he  is  removed. 

In  cases  where  the  removal  is  legal,  the  Judges  and  Courts  shall 
forward  a  certificate  of  the  decision  to  the  Division. 

The  President  of  the  Audiencia  shall  report  to  the  Division  the 
decree  ordering  the  proceedings,  stating  his  reasons  therefor. 

Aht.  389.  After  the  transfer  of  a  Register  has  been  ordered  it  shall 
take  place  as  soon  as  there  is  a  vacancy  in  the  same  class  which  has 
not  been  announced. 

The  Register  transferred  does  not  rise  a  degree  in  classification  for 
the  effects  of  Article  365  of  these  Regulations. 

If  the  Register  transferred  does  not  appear  to  give  a  bond  or  to 
take  possession  within  the  legal  periods  he  shall  be  understood  to  have 
resigned,  and  shall  be  definitely  dropped  from  the  Corps  of  Registers. 

Art.  390.  From  the  decision  rendered  in  the  administrative  pro- 
ceedings for  the  removal  or  transfer  of  Registers  or  the  removal  of 
officials  of  the  Division  the  persons  interested  may  bring  the  proper 
administrative  action  for  the  hearing  of  disputes. 
^  Art.  391.  Registers  shall  not  absent  themselves  without  permis- 
sion.   Delegates  may  grant  Registers  leaves  of  absence  for  eight  days. 

Notwithstanding  the  provisions  contained  in  the  preceding  para- 
graph, Registers  of  property  are  hereby  authorized,  when  it  is  neces- 
sary, to  absent  themselves  from  the  town  of  their  residence  for  the 
purpose  of  depositing  the  amount  collected  by  way  of  taxes  on  prop- 
erty rights  and  transfers  of  property,  without  leave  or  permission 
previously  being  obtained  from  any  person  whatsoever,  but  in  such 
cases  advising  the  Delegate,  by  means  of  a  communication,  of  the  day 
they  are  going  to  be  absent,  as  well  as  of  the  reason  therefor  and  leav- 
ing the  substitute  in  charge  of  the  Registry.  In  these  absences  said 
Registers  can  not  spend  more  time  than  is  reasonably  necessary  to 
execute  their  duty,  and  on  the  day  of  their  return  they  shall  advise 
the  Delegate  that,  having  performed  their  duty,  they  again  take 
charge  of  their  office.  The  Judges  delegated  shall  report  to  the 
Division  whenever  Registers  absent  themselves  by  .virtue  of  the  au- 
thority granted  them,  as  well  as  of  the  time  of  the  absence  and  the 
reasons  therefor. 

In  no  case  shall  leaves  of  absence  be  granted  if  a  substitute  is  not 
left  in  charge  of  the  Registry. 

Leaves  of  absence  not  taken  advantage  of  within  a  month  from 
the  date  on  which  they  were  granted  shall  be  forfeited,  counting  from 
the  date  on  which  the  persons  interested  receive  notice  thereof 

They  shall  also  be  forfeited  when  the  substitute  resigns  his  office, 
or  when  it  is  impossible  for  him  to  continue  therein,  and  when  there 
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is  no  person  to  take  charge  of  the  -office  under  the  responsibility  of 
the  Register. 

The  Delegates  shall  report  to  the  President  of  the  proper  Audiencia, 
and  the  latter  to  the  Division,  the  date  on  which  Registers  make  use 
of  the  leaves  or  permission  granted  them  to  absent  themselves,  and  of 
the  day  on  whicn  they  again  take  charge  of  the  office,  so  as  to  enter 
the  same  on  the  proper  personal  records. 

Art.  392.  Registers  may  request  leaves  of  absence  in  order  to  absent 
themselves  from  their  duties  in  the  Registry  on  account  of  sickness, 
or  for  any  other  serious  cause  which  forces  them  to  temporarily  absent 
themselves  from  the  town  where  they  reside. 

Art.  393.  Requests  for  leaves  of  absence  shall  be  addressed  to  the 
President  of  the  Audiencia  through  the  Judge  of  First  Instance. 

If  a  leave  of  absence  is  requested  on  account  of  sickness,  a  certificate 
of  the  physician  shall  be  sent  with  the  request,  justifying  the  same. 

Art.  394.  The  Judge  in  forwarding  the  request  for  leave  of  ab- 
sence may  make  any  observations  he  may  consider  proper  regarding 
the  reasons  therefor,  and  whether  the  absence  of  the  Register  wiu 
affect  the  service.  Before  making  this  report,  the  Judge  shall  ascer- 
tain whether  the  substitute  appointed  can  take  the  place  of  the 
Register. 

Art.  395.  The  President  of  the  Audiencia,  should  he  deem  it  advis- 
able, and  in  view  of  the  report  and  information  he  may  receive  re- 
garding the  truth  of  the  facts  alleged,  may  grant  a  leave  of  absence 
not  to  exceed  two  months. 

This  leave  of  absence  can  not  be  extended,  and  may  be  enjoyed 
within  or  away  from  the  respective  Island  once  only  during  each 
year.  It  shall  be  computed  from  the  date  on  which  Registers  turn 
over  their  offices  to  the  substitute,  and  shall  end  after  two  months,  at 
which  time  they  must  again  have  taken  charge  of  the  Registry. 
These  leaves  of  absence  can  not  be  granted  simultaneously  to  more 
than  one-fourth  of  the  number  of  the  Registers  belonging  to  the  juris- 
diction of  each  Audiencia,  undividable  fractions  being  considered  in 
favor  of  the  Registers. 

To  obtain  leaves  of  absence  in  cases  incompatible  with  the  propor- 
tion prescribed  in  the  foregoing  paragraph,  that  official  shall  oe  pre- 
ferred who  has  for  the  longest  time  been  without  leave  of  absence. 

The  Registry  and  Notarial  Division  may  also  grant  the  leaves  of 
absence  referred  to  in  the  foregoing  article,  in  accordance  with  the 
provisions  contained  in  the  two  preceding  paragraphs. 

Art.  396.  Registers  who  have  not  had  any  leaves  of  absence  for 
two  years  may  the  following  year  obtain  a  leave  for  four  months, 
which  can  not  be  extended  either  within  or  without  the  Island.  This 
leave  may  only  be  granted  by  the  Colonial  Secretary,  or  advanced  by 
the  Governor-General  in  cases  of  emergency,  and  with  the  requisites 
prescribed  in  the  preceding  article,  except  in  the  manner  of  comput- 
ing the  time  thereof,  if  it  is  to  be  taken  outside  of  the  respective 
Island,  in  which  case  it  shall  begin  on  the  date  of  departure  from 
said  Island  and  shall  end  on  the  day  of  the  direct  return  to  the  same 
from  the  point  to  visit  which  the  leave  of  absence  had  been  requested. 

Registers  who  have  not  had  any  leave  of  absence  for  three  years 
may  the  following  year  be  granted  six  months.  Should  they  not  have 
had  any  leaves  of  absence  for  six  years,  they  may  obtain  eight  months, 
and  twelve  months  if  they  have  not  had  any  for  ten  years.    All  leaves 
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of  absence  treated  of  in  this  paragraph  can  not  be  extended,  and  shall 
be  granted  by  the  Colonial  Secretary  or  advanced  by  the  Governor- 
General,  in  accordance  with  the  rules  contained  in  the  preceding  arti- 
cle, with  the  exception  of  the  computation  of  time,  it  being  under- 
stood'that  they  begin  on  the  day  of  the  arrival  at  the  point  for  which 
they  were  requested;  if  the  trip  is  a  direct  one,  and  that  they  end  on 
the  date  of  their  direct  departure  for  their  residence.  In  case  the 
voyages  are  not  direct,  the  leave  of  absence  shall  begin  on  the  day  of 
the  departure  from  the  respective  Island,  and  when  the  leave  ends 
the  Registers  must  be  f  ouna  in  charge  of  their  offices. 

Registers  shall  forward  to  the  Registry  and  Notarial  Division  the 
certificates  of  departures  and  arrivals  issued  by  the  Captains  of  Ports, 
or  Consuls  of  Spain,  according  to  the  case,  of  their  trip  to  the  point 
where  they  are  to  enjoy  their  leave,  as  well  as  of  their  return  to  their 
duties,  so  as  to  show  the  dates  on  which  they  begin  and  end  their 
leaves  of  absence,  being  also  required  to  give  an  account  of  their  resi- 
dence during  the  period  of  their  leave. 

Art.  397.  The  leave  of  absence  granted  a  Register  shall  be  invalid 
if,  before  making  use  thereof,  or  being  on  leave,  he  is  transferred  to 
another  Registry,  an  order  of  ratification  being  necessary  to  allow 
him  to  use  it  or  to  continue  enjoying  it  until  its  end,  according  to  case. 
In  all  cases  the  date  of  departure  from  the  point  where  the  official 
happens  to  be  shall  be  taken  into  consideration,  to  include  it  within 
the  leave  of  absence,  the  latter  not  being  ratified  if  said  period  is 
greater. 

Art.  398.  Any  voluntary  detention  or  interruption  of  the  voyage  on 
the  return  trip,  after  having  made  use  of  the  leave  of  absence,  shall 
be  just  cause  for  the  removal  proceedings  of  the  Register  interested ; 
these  proceedings  shall  also  be  instituted  when,  the  leaves  having  ex- 
pired, the  Registers  shall  not  have  proven  their  departure  for  their 
destination.  For  no  reason  whatsoever  shall  the  passage  be  advanced 
to  Registers  making  use  of  their  leaves  of  absence,  no  matter  for  what 
cause  the  leave  is  granted  and  to  what  point  they  are  going. 

Commissions  for  service  outside  the  respective  Island,  and  any  form 
of  authorization  whatsoever,  other  than  that  established  in  the  pre- 
ceding articles,  requested  by  Registers,  to  absent  themselves  from  the 
point  of  their  official  residence,  are  prohibited. 

Art.  399.  Governors-General  and  Presidents  of  Audiencias,  in  a 
proper  case,  shall  report  to  the  Secretary  or  to  the  Division  concerning 
the  leaves  of  absence  they  advance  or  grant  to  Registers,  stating  the 
reasons  therefor,  as  well  as  the  ones  they  refuse,  also  stating  the  rea- 
sons for  said  refusal. 

In  the  record  of  each  Register,  leaves  of  absence  which  are  requested 
or  granted  shall  be  noted. 

Art.  400.  Any  Spaniard,  who  is  a  layman,  over  25  years  of  age, 
may  be  appointed  tne  substitute  of  the  Register,  excepting  Notaries 
and  Court  Clerks  (Escribanos  de  Actuaciones) . 

Art.  401.  Whenever  a  substitute  is  to  take  the  place  of  a  Register 
of  property,  the  Delegate  shall  previously  be  advised  thereof,  stating 
whether  the  substitution  is  made  on  account  of  sickness  or  legitimate 
absence,  the  only  reasons  which  can  authorize  it. 

In  case  of  the  death  or  physical  disability  of  the  substitute  who  is 
legally  in  charge  of  the  Registry,  the  representative  of  the  Depart- 
ment of  Public  Prosecution  shall  immediately  take  charge  of  the  office 
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until  the  Register  returns,  appoints  a  new  substitute,  or  the  disability 
disappears. 

Art.  402.  A  substitute  who  takes  the  place  of  a  Register  during  his 
absence  or  sickness  shall  not  be  entitled  to  any  other  recompense  than 
that  which  may  have  been  agreed  to  with  the  Register  and  to  be  paid 
by  him. 

Art.  403.  If,  when  a  Register  requests  leave  of  absence,  the  substi- 
tute appointed  is  incapable  of  taking  his  place,  the  Judge  shall  state 
this  fact  in  his  report,  and  the  President  shall  suspend  his  decision 
until  he  has  approved  the  appointment  of  another  substitute. 

Art.  404.  The  provisions  contained  in  Articles  80,  277,  and  350  of 
these  Regulations  shall  be  applicable,  even  if  on  account  of  the  ab- 
sence or  sickness  of  the  Register  the  substitute  is  in  charge  of  the  Reg- 
istry. 

Art.  405.  For  the  carrying  out  of  the  provisions  contained  in  Ar- 
ticle 310  of  the  law,  Registers  in  making  the  tables  required  therein 
shall  observe  the  following  rules: 

First.  The  statements  shall  include  all  the  facts  which  appear  in  the 
instruments  presented  in  the  Registry  during  the  year,  whatever  may 
be  their  date,  provided  they  have  been  recorded  during  the  same 
period.  The  documents  awaiting  record  within  the  legal  period  for 
the  previous  year  shall  be  included  in  the  tables. 

Second.  Cautionary  notices  shall  not  be  included  in  the  tables. 

Third.  In  recording  in  their  proper  places  the  fees  of  Registers,  all 
those  earned  shall  be  entered,  even  if  ior  any  reason  whatsoever  they 
have  not  been  collected.  Therefore,  not  only  shall  those  earned  for 
the  record  or  principal  entry  be  included,  but  also  all  those  occasioned 
by  the  document,  such  as  tne  entry  of  presentation,  marginal  notes, 
memoranda  at  the  foot  of  the  instruments,  etc. 

Fourth.  The  absence  of  any  of  the  facts  required  by  the  tables,  as 
well  as  any  particular  point  relating  to  the  statistical  service,  shall  be 
concisely  and  clearly  stated,  by  means  of  a  memorandum,  for  the  pur- 
pose of  its  decision  and  the  effects  resulting  therefrom. 

Fifth.  At  the  foot  of  each  table  the  date  of  its  compilation  shall 
appear,  the  Register  shall  affix  his  full  signature  thereto,  and  it  shall 
be  stamped  with  the  stamp  of  the  office.  Registers  shall  also  take  into 
consideration  the  observations  referring  to  each  of  the  tables  which 
appear  at  the  foot  of  the  respective  forms. 

There  shall  be  made  in  the  personal  record  of  the  Register  to  whom 
it  refers  a  memorandum  of  all  favorable  or  unfavorable  mention  to 
which  the  statistical  service  may  give  rise. 

Title  XI. — Responsibility  of  Registers. 

Art.  406.  Registers  shall  be  subject  to  disciplinary  jurisdiction  in 
the  manner  prescribed  by  these  Regulations. 

Art.  407.  The  disciplinary  jurisdiction  over  Registers  of  property 
shall  be  exercised — 

By  the  Presidents  of  Audiencias. 

By  the  Colonial  Secretary,  in  accordance  with  a  report  from  the 
Division. 

Art.  408.  Registers  of  property  shall  be  disciplined — 

First.  When,  by  word,  letter,  or  act,  they  show  disrespect  to  their 
hierarchical  superiors,  Delegates  being  such  for  this  purpose,  whether 
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they  are  Judges  of  First  Instance  or  Municipal  Judges,  Inspectors, 
Presidents  of  Audiencias,  or  the  Registry  and  Notarial  Division. 

Second.  When  they  are  tardy  or  negligent  in  the  fulfillment  of 
their  official  duties. 

Third.  When  they  are  guilty  of  a  breach  of  decorum  within  or 
without  the  office. 

Fourth.  When  their  moral  conduct  or  their  vices  lower  them  in  the 
esteem  of  the  public,  and  the  Government  does  not  make  use  of  the 
privilege  granted  by  Article  308  of  the  law. 

Fifth.  When,  in  performing  the  work  of  the  Registry,  they  infringe 
upon  the  legal  provisions,  and  the  Government  does  not  make  use  of 
said  privilege. 

Akt.  409.  The  correction  of  Registers  of  property  may  be  re- 
quested— 

By  private  persons  even  when  they  are  not  directly  injured. 

By  Delegates. 

By  Presidents  of  Audiencias. 

By  the  Division. 

Abt.  410.  The  proceedings  for  the  purpose  of  imposing  a  correction 
shall  be  in  accordance  with  the  following  rules : 

First.  Private  persons  shall  file  their  complaint  with  the  proper 
delegated  Judge,  accompanying  therewith  the  documents  on  which  it 
is  based,  or  stating  the  proof  they  may  consider  proper,  which  must 
be  made  within  the  period  of  eight  days.  The  Delegate  shall  submit 
everything  to  the  Register,  so  that  within  the  period  of  three  days  he 
may  answer  in  writing  and  submit,  should  he  desire  to  do  so,  proofs 
to  the  contrary,  which  must  also  be  investigated  within  the  period  of 
eight  days ;  and  on  the  day  following  he  shall  forward  the  papers  in 
the  case,  with  his  report,  to  the  President  of  the  Audiencia,  who  may 
require  new  facts  it  he  considers  it  necessary,  and  in  view  of  every- 
thing shall  declare  that  there  is  no  cause  for  the  correction,  or  shall 
impose  the  correction  he  may  deem  proper,  in  accordance  with  the 
provisions  contained  in  Article  415.  From  the  resolution  of  the 
President  of  the  Audiencia  an  appeal  lies  to  the  Secretary,  who  shall 
decide  after  hearing  the  Division.    This  decision  shall  be  final. ' 

Second.  A  similar  procedure  shall  be  observed  when  the  correction 
is  officially  requested  by  Delegates  or  Presidents  of  Audiencias. 

Art.  411.  The  Secretary,  at  the  instance  of  the  Division,  may  disci- 
pline Registers  of  property,  without  first  instituting  proceedings,  by 
a  warning,  reprimand,  or  fine,  when  they  are  guilty  of  insubordina- 
tion or  disrespect  to  the  Division  or  to  the  orders  from  the  same. 

In  the  case  of  No.  4  of  Article  408,  the  Division  must  transmit  the 
facts  to  the  Delegate,  through  the  President  of  the  Audiencia. 

The  Delegate  shall  institute  the  proceedings  in  the  manner  pre- 
scribed in  the  foregoing  article,  with  the  only  difference  of  forwarding 
the  papers  with  his  report  to  the  Division  through  the  same  channel, 
so  that  it  may  propose  what  is  proper. 

Abt.  412.  The  period  within  which  to  enter  an  appeal  against  the 
decree  of  the  President  of  the  Audiencia  shall  be  one  month,  com- 
puted from  the  day  following  the  one  on  which  the  imposition  of  the 
correction  is  communicated. 

The  appeal  shall  not  be  admitted  if  it  is  not  first  shown  that  the  fine 
imposed  has  been  paid. 
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Art.  413.  The  proceedings  instituted  for  the  offenses  referred  to  in 
No.  5  of  Article  408,  shall  oe  in  accordance  with  the  provisions  con- 
tained in  the  law  and  these  Regulations. 

Said  proceedings  shall  be  officially  instituted,  no  schedule  fees  being 
collected  by  virtue  thereof  when  the  offense  denounced  is  wholly  or 
partially  proven.  If  the  complaint  or  denunciation  has  been  finally 
declared  manifestly  improper,  said  fees  shall  be  paid  by  the  person 
who  instituted  it. 

Art.  414.  The  other  proceedings  shall  always  be  officially  insti- 
tuted, and  without  the  collection  of  any  schedule  fees. 

Art.  415.  Presidents  of  Audiencias  may  impose  the  following  dis- 
ciplinary corrections  on  Registers  of  property: 

Warning. 

Reprimand. 

Fine,  not  exceeding  500  pesos. 

The  Secretary  may,  besides,  impose  the  following: 

Suspension  for  a  period  of  from  three  months  to  one  year. 

Forfeiture  of  promotion  and  transfer  for  a  period  of  from  one  to 
three  years. 

These  corrections  shall  only  be  imposed  for  the  offenses  embraced  in 
Nos.  4  and  5  of  Article  408. 

In  the  case  of  suspensions,  the  appointment  of  a  temporary  Register 
shall  immediately  be  made,  in  accordance  with  these  Regulations. 

Art.  416.  Warnings  and  admonitions  made  to  Registers  in  decision 
of  administrative  appeals,  against  the  determination  as  to  the  legality 
of  documents  made  by  them,  shall  not  be  understood  to  be  disciplinary 
corrections. 

Art.  417.  Presidents  of  Audiencias  shall  report  to  the  Division  the 
institution  and  the  result  of  proceedings,  so  that  they  may  be  entered 
in  the  personal  records  of  the  proper  interested  persons. 

Art.  418.  Besides  the  suspension  which  may  be  imposed  in  accord- 
ance with  Articles  415,  Registers  shall  be  administratively  suspended 
from  their  offices : 

First.  When  they  have  not  deposited  a  quarter  of  the  fees  earned, 
as  prescribed  by  Article  274  of  the  law. 

second.  When,. having  been  sentenced  by  a  final  judgment  to  in- 
demnify loss  and  damage,  they  do  not  replace  the  bond  or  secure  to 
the  claimants  the  amounts  of  their  respective  judgments  within  the 
period  fixed  by  Article  326  of  the  law. 

Third.  When  a  civil  action  against  a  Register,  for  offenses  com- 
mitted in  the  exercise  of  his  office  having  been  admitted,  and  a  cau- 
tionary notice  against  his  property  having  been  decreed,  in  accordance 
with  Article  328  of  the  law,  the  latter  is  rendered  ineffective  because 
he  does  not  possess  any  property,  or  if  he  does  not  sufficiently  secure 
the  amount  of  the  judgment,  as  prescribed  by  Article  326  of  the  law. 

Fourth.  When  a  Register,  having  been  triea  criminally,  is  sentenced 
to  imprisonment,  and  the  sentence  is  executed,  or  he  remains  at  lib- 
erty under  bail. 

Fifth.  When  proceedings  for  removal  are  instituted  in  accordance 
with  Article  308  of  the  law. 

In  the  first,  second,  third,  and  fourth  cases  of  this  article  the  sus- 
pension shall  be  ordered  by  the  President  of  the  proper  Audiencia, 
and  in  the  fifth  case  the  Secretary  shall  order  it,  if  he  considers  it 
proper. 
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Art.  419.  A  Register  who  is  suspended  from  his  office  for  any  of 
the  reasons  mentioned  in  the  fourth  and  fifth  cases  of  the  preceding 
article  shall  have  a  right,  if  the  suspension  is  subsequently  raised,  to 
a  full  half  of  the  fees  collected  by  the  temporary  Register,  who  must 
for  thisjpurpose  deposit  the  amount  indicated  monthly  in  the  Govern- 
ment office  of  the  Court  of  First  Instance,  at  the  disposal  of  the  Presi- 
dent of  the  Audiencia. 

A  temporary  Register  can  not,  in  the  cases  of  the  preceding  article, 
devote  to  the  payment  of  the  Assistants  a  greater  sum  than  that  fixed 
by  his  predecessor  for  the  same  purpose,  without  obtaining  special 
authority  therefor  from  the  President. 

Akt.  420.  The  final  judgment  requiring  the  Register  to  indemnify 
the  damage  caused  by  his  acts  to  private  persons,  shall  not  be  pub- 
lished in  the  Gaceta  de  Madrid  nor  in  the  official  papers  of  the  proper 
Colony,  if  within  the  period  of  eight  days,  computed  from  the  aate  of 
the  notification,  the  payment  of  the  amount  due  is  made,  or  the 
amount  necessary  for  this  purpose  is  deposited. 

When  the  Chambers  of  Justice  of  the  Audiencias  issue  a  final  judg- 
ment sentencing  a  Register  to  make  good  any  loss  or  damage,  they 
shall  order,  at  the  same  time  the  latter  is  communicated  to  the  persons 
interested,  that  a  copy  thereof  be  forwarded  to  the  proper  Audiencia, 
so  that,  in  view  thereof,  he  may  adopt  the  measures  he  may  deem 
necessary  as  soon  as  practicable. 

Title  XII. — Fees  of  Registers. 

Art.  421.  The  fees  earned  in  accordance  with  Title  XII  of  the  law 
are  the  absolute  property  of  the  Registers,  and  they  may  be  demanded 
at  once,  and  in  specie. 

Art.  422.  For  any  illegal  exaction  of  fees,  the  persons  interested 
may  bring  a  judicial  action  in  the  proper  manner  and  before  the 
proper  person,  in  accordance  with  law,  according  to  the  amount  for 
which  action  is  brought. 

When  the  action  is  decided  by  a  final  judgment,  the  Register  shall 
be  liable  for  the  return  of  double  the  amount  of  the  excess,  which  shall 
be  paid  in  the  proper  paper  of  fines  with  costs. 

This  provision  shall- be  understood  without  prejudice  to  the  pre- 
scriptions contained  in  Articles  409  of  the  Penal  Code  for  Cuba  and 
Puerto  Rico,  and  398  of  that  for  the  Philippines,  when  a  criminal 
action  is  brought  on  account  of  the  illegal  exaction  of  fees. 

A  report  shall  be  given  the  Colonial  Department  of  all  final  judg- 
ments rendered,  regarding  the  illegal  exaction  of  fees  by  Registers. 

Art.  423.  In  order  that  the  Register  may  demand  the  fees  earned 
in  accordance  with  the  provisions  contained  in  Article  335  of  the  law, 
the  person  in  whose  favor  the  right  has  been  recorded  or  entered,  or 
the  certificate  has  been  issued,  or  the  person  who  requested  said  record, 
shall  be  considered  as  directly  interested. 

If,  after  the  record  or  entry  of  an  instrument  has  been  made  and 
another  is  presented,  transferring  the  ownership  of  the  same  estate, 
or  right  charged  thereon,  and  for  which  the  Register  has  not  received 
the  fees  for  the  record,  he  can  not  decline  to  make  the  entry  or  record 
requested;  but  the  person  in  whose  favor  the  new  record  or  entry  is 
made  shall  remain  under  the  obligation  to  pay  the  fees  earned  and 
not  collected  for  the  record  of  the  first  instrument 
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Art.  424.  When  the  instrument  presented  in  the  Registry  for  rec- 
ord or  entry  does  not  state  the  value  of  the  property  or  property  right 
charged  thereon,  the  interested  persons  must  annex  thereto  a  docu- 
ment showing  said  value,  or,  in  the  absence  thereof,  a  declaration 
sworn  to  and  signed,  in  order  that  the  Register  may  adjust  his  fees  in 
accordance  with  the  schedule,  the  signers  being  responsible  for  any 
imposition  or  fraud  committed. 

When  the  Register  has  good  reason  to  believe  that  in  the  instrument 
presented,  or  in  the  document  or  declaration  annexed  thereto,  the  true 
value  of  the  property  was  incorrectly  stated,  to  the  detriment  of  his 
interests  and  to  those  of  the  Treasury,  he  may  request  of  the  Munici- 
pality or  Assessment  Board,  and  it  must  furnish  to  him  an  official 
memorandum  of  the  supposed  annual  rental  of  the  property,  accord- 
ing to  the  Assessment  lists.  If  from  this  rental,  capitalized  at  3  per 
cent  on  agricultural  property  and  at  5  per  cent  on  city  property,  it 
should  appear  that  in  fact,  the  estate  has  a  greater  value,  he  shall  col- 
lect his  fees  in  accordance  with  the  latter,  and  shall  include  in  the 
record  or  entry,  besides  the  value  given  by  the  parties,  the  appraised 
value,  according  to  the  facts  submitted,  filing  the  memorandum  in 
the  proper  package. 

If,  in  the  case  mentioned  in  the  preceding  paragraph,  the  Munici- 
palities or  Boards  have  not  forwarded  the  official  memorandum  of  the 
supposed  value  of  the  property  before  the  certificates  are  to  be 
delivered  or  before  the  effects  oi  the  entry  of  presentation  lapse,  the 
Registers  may  collect  their  fees  in  accordance  with  the  value  given 
the  property  in  the  immediately  preceding  record. 

For  the  adjustment  of  the  fees  to  be  collected  for  entries  of  attach- 
ments, the  amounts  for  which  the  writs  were  issued  shall  be  considered 
by  Registers  of  property,  when  the  value  of  the  estate  or  property 
right  entered  is  sufficient  to  cover  said  sum ;  should  it  not  be  sufficient, 
it  shall  be  adjusted  to  the  value  of  the  estate  or  property  right  which 
is  the  subject  of  the  entry. 

Art.  425.  The  State,  Province,  and  Municipality  shall  defray  the 
fees  for  records  ordered  by  them,  relating  to  property  or  property 
rights  which  are  subject  to  record,  in  accordance  with  Article  24; 
but  when  they  refer  to  estates  which  are  alienated,  the  amount  thereof 
shall  be  included  in  the  expenses  of  the  auction  proceedings,  which 
must  be  defrayed  by  the  purchasers. 

Art.  426.  In  order  that  a  Register  may  collect  his  fees  judicially,  in 
accordance  with  the  provisions  contained  in  Article  336  of  the  law,  he 
shall  prepare  the  proper  statement,  giving  the  name  and  surname  of 
the  debtor,  kind  and  date  of  the  work  done  in  the  Registry  for  which 
the  fees  are  earned,  the  amount  of  the  latter,  and  the  numbers  of  the 
Schedule  applied. 

The  Register  shall  present  a  petition  to  the  Municipal  Judge  or  to 
the  Judge  of  First  Instance  of  the  subdistrict  in  which  the  Registry 
is  situated,  according  to  the  amount  of  the  claim,  annexing  thereto 
the  statement  mentioned  in  the  preceding  paragraph,  and  the  proper 
Judge  shall  issue  the  mandate,  proceeding  afterwards  for  the  judicial 
collection,  in  the  manner  prescribed  by  the  Law  of  Civil  Procedure. 

When  the  Register  has  several  claims  against  one  or  more  debtors, 
they  may  all  of  them  be  embraced  in  one  statement;  and  to  determine 
the  competency  of  the  inferior  Court,  the  total  amount  of  the  claims 
mentioned  shall  be  taken  into  consideration. 
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Abt.  427.  When  the  person  who  is  to  pay  the  fees  earned  by  the 
Register  considers  that  they  are  excessive  he  may  appeal  to  the  Presi- 
dent of  the  proper  Audiencia,  requesting  that  they  oe  adjusted,  and 
declare  what  fees  the  Register  shall  collect,  depositing  beforehand  in 
the  office  of  the  Court  of  First  Instance  the  amount  thereof.  The 
President  of  the  Audiencia  shall  request  a  report  of  the  Register  and 
shall  decide  as  he  may  deem  just. 

If  judicial  proceedings  for  collection  have  been  instituted,  and  the 
person  interested  does  not  agree  with  the  account  of  the  Register,  he 
may  bring  the  action  referred  to  in  the  preceding  paragraph  before 
the  inferior  Court  having  jurisdiction  of  the  question,  which,  after 
the  amount  has  been  deposited  or  the  attachment  executed,  shall  sus- 
pend the  proceedings  and  forward  the  case  to  the  President  of  the 
Audiencia  for  the  proper  decision,  after  taking  the  steps  mentioned 
in  the  foregoing  paragraph. 

The  persons  interested  may  appeal  from  the  decisions  of  Presidents 
of  Audiencias  to  the  Registry  and  Notarial  Division. 

Art.  428.  An  action  for  the  collection  of  fees  shall  be  barred  after 
three  years,  computed  from  the  date  on  which  they  were  earned  by  the 
Register. 

Art.  429.  The  official  stub  books  shall  be  supplied  to  Registers  by 
the  Division,  the  former  paying  for  them.  The  Registers  must  not 
collect  any  fees  whatsoever  without  giving  a  detailed  receipt  to  the 
person  paying  them,  who  shall  sign  the  stub  to  be  kept  in  the  office, 
stating  that  he  agrees  thereto.  Should  he  not  know  how  to  sign,  a 
witness  shall  do  so  at  his  request.  The  omission  of  these  requisites 
shall  make  the  collection  illegal  and  subject  the  Register  to  the  con- 
sequent liabilities. 

Titos  XIII. — Release  from  existing  incumbrances. 

Art.  430.  Registers  shall  not  admit  any  request  the  object  of  which 
is  to  release  charges  or  incumbrances  recorded  in  the  old  books. 

Art.  431.  In  order  that  the  incumbrances  treated  of  in  Article  349 
of  the  Law  may  be  the  subject  of  proceedings  to  clear  the  title,  it  shall 
be  indispensable  that  when  said  proceedings  are  instituted  they  are 
not  possessed  by  the  legal  representative  of  the  persons  in  whose  favor 
they  are  recorded. 

Art.  432.  In  the  institution  of  proceedings  for  clearing  title,  which 
in  accordance  with  Articles  358  et  seq.  of  the  Law  is  the  attribute  of 
Registers,  the  latter  shall  consider  as  material  the  differences  they 
may  find  between  the  contents  of  the  instruments  presented  to  them 
for  the  institution  of  said  proceedings  to  clear  the  title  and  the  books 
of  the  Registry  for  the  effects  mentioned  in  rule  number  3  of  Article 
361  of  said  Law,  when  they  notice  any  considerable  difference  in  the 
area  of  the  estate,  in  the  number  of  its  trees  or  plants,  the  amount  of 
the  property  right  in  the  period  of  possession  or  each  person,  or  when 
in  the  instrument  any  incumbrance  is  omitted  which  appears  uncan- 
celed in  the  Registry. 

If  the  person  interested  considers  himself  injured  he  shall  make 
use  of  his  privilege  by  bringing  administrative  action  or  instituting 
judicial  proceedings. 

Art.  433.  To  carry  into  effect  the  notices  prescribed  by  rules  num- 
bers 5  et  seq.  of  Article  361  of  the  law,  the  following  shall  be  ob- 
served: 
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First.  When  the  person  to  be  notified  resides,  even  temporarily,  in 
the  same  town  in  which  the  Registry  is  situated,  if  he  appears  at  the 
proper  time  and  volutarily  in  the  office,  he  shall  be  notified. 

Second.  If  he  resides  in  the  town  in  which  the  Registry  is  situated, 
or  in  any  other  of  the  same  subdistrict,  and  he  should  not  present 
himself  for  the  purpose  voluntarily  and  at  the  proper  time,  the  Reg- 
ister shall  communicate  with  the  Municipal  Judge  of  the  town  of  his 
residence,  transmitting  a  copy  of  the  material  part  of  the  petition,  in 
order  that,  in  accordance  with  the  prescriptions  contained  in  Articles 
508  and  509  of  the  Law  of  Civil  Procedure  for  the  Philippines,  and 
524  and  525  of  that  for  the  Antilles,  the  former  may  appear  before  the 
Register  in  order  to  be  notified,  with  a  warning  that  if  he  does  not 
appear  within  the  period  fixed  he  shall  be  liable  for  any  damage  that 
may  arise. 

Third.  The  Municipal  Judge  shall  return  to  the  Register  the  copy 
referred  to  in  the  foregoing  rule,  with  the  papers,  showing  that  the 
citation  mentioned  in  the  same  rule  has  been  made,  which  papers  the 
Register  shall  annex  to  the  petition,  in  order  that  they  may  supply 
the  effects  of  the  notice,  if  the  latter  is  not  served,  because  the  person 
to  be  notified  can  not  be  found. 

Fourth.  If  the  latter  resides  in  a  different  subdistrict  from  that  in 
which  the  Registry  is  situated,  the  Register  shall  forward  the  com- 
munication and  the  copy  mentioned  to  the  proper  Judge  of  First 
Instance,  so  that  he  may  order  that  said  papers  may  be  executed  and 
returned  in  due  time  by  the  proper  Municipal  Court 

Fifth.  The  notice  shall  be  served  in  the  office  of  the  Registry,  unless 
the  persons  to  be  notified  are  officials,  in  which  case  it  shall  be  served 
at  their  residence,  after  a  proper  courteous  notice. 

For  the  work  done  by  the  Register  in  compliance  with  the  pro- 
visions contained  in  this  article,  fees  shall  be  earned  in  accordance 
with  the  judicial  schedules  in  force  for  Clerks  (Actuarios)  of  Courts 
of  First  Instance  for  the  institution  of  administrative  proceedings. 

Sixth.  When  there  is  proof  of  any  unidentified  interested  persons, 
the  Register  shall  forward  to  the  Municipal  Judge  the  edicts  which 
are  to  be  posted  or  published  in  the  same  locality,  or  in  any  other  of 
those  embraced  in  the  same  subdistrict ;  and  with  regard  to  those 
which  are  to  be  posted  or  published  outside  of  the  same,  the  Register 
shall  forward  them  to  the  proper  Judge  of  First  Instance,  so  that  he 
may  order  said  publication. 

Municipal  Judges,  after  having  made  this  publication,  shall  return 
the  papers,  stating  this  fact  directly,  or,  in  a  proper  case,  through  the 
Judge  of  First  Instance  of  the  subaistrict. 

Art.  434.  The  memorandum  which,  in  accordance  with  the  pro- 
visions contained  in  Article  375  of  the  law,  must  be  made  by  the 
Register  in  the  margins  of  the  special  Registries  of  the  estates,  shall 
be  made  opposite  the  last  entry  of  ownership  of  the  estates  or  the 
right  cleared  in  the  following  terms: 

The  mortgage  (annuity  (censo),  or  whatever  It  may  be),  which  appeared  to 

encumber  the  estate  (or  property  right)  in  favor  of ,  consisting  of -s 

has  been  extinguished  by  virtue  of  a  judgment  for  clearing  the  title,  issued  by 

the  Judge   (or  Court)   or  on  the  day  of ,  at  the  instance 

of  ,  as  appears  by  a  certified  copy  issued  by  ,  on  the  day 

of f  which  has  been  presented  in  this  Registry,  on  the day,  at 

hour,  as  appears  from  entry  of  presentation  number  ,  folio  of  vol- 
ume   of  the  Day  Book ,  and  it  is  filed  in  the  proper  package  under 

number .     (Date,  surname,  and  fees.) 
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The  Register  shall  also  make  the  proper  marginal  note,  in  com- 
pliance with  the  prescription*  of  Article  453. 

Title  XIV. — Unrecorded  Documents  and  Entries  of  Possession. 

Art.  435.  The  prohibition  to  admit  documents  in  Tribunals,  Coun- 
cils, and  offices,  which  have  not  been  recorded,  mentioned  in  Article 

389  of  the  law,  shall  be  observed  even  when  said  documents  can  no 
longer  be  recorded  by  the  person  who  desires  to  make  use  thereof, 
provided  it  is  desired  to  prove  any  right  whatsoever  arising  from  the 
instrument  or  contract  to  which  they  refer,  but  not  when  they  are 
invoked  by  a  third  person  in  support  of  a  different  right,  not  depend- 
ing on  said  instrument  or  contract. 

With  the  exception  of  this  case  and  those  mentioned  in  Article  389 
of  the  law,  the  Tribunals,  Councils,  and  offices  shall  return  to  the 
persons  interested  the  unrecorded  instruments  which  are  presented, 
as  though  executed  without  the  requisites  of  the  law,  and  they  shall 
not  permit  that  a  certified  copy  or  extract  of  the  same  shall  be  made 
in  decrees  or  proceedings. 

Notaries  shall  state,  in  documents  to  be  recorded,  the  obligation  to 
present  them  in  the  Registry,  and  shall  call  attention  to  the  provisions 
of  the  said  Article  389  of  the  law. 

Art.  436.  An  owner  who  does  not  possess  a  recorded  title  may  only 
justify  the  possession,  for  the  purpose  of  recording  his  right,  by  means 
of  the  proper  proceedings  instituted  in  accordance  with  Articles  390 
and  391  of  the  law. 

When  the  persons  interested  can  not,  for  any  reason  whatsoever, 
present  in  the  proceedings  the  documents  mentioned  in  Article  391  of 
the  law,  Registers  shall  refuse  the  record,  without  prejudice  to  the 
person  interested  making  use,  should  he  deem  it  proper,  of  the  privi- 
lege mentioned  in  Article  395  of  the  law,  to  prove  the  acquisition  of 
ownership. 

If  it  appears  from  the  documents  that  the  tax  is  paid  in  the  name 
of  the  owner  by  a  person  other  than  the  one  who  desires  to  prove  the 
possession,  and  there  is  no  other  defect  or  obstacle  preventing  the 
record,  the  latter  shall  be  suspended,  and  a  cautionary  notice  shall  be 
made  thereof,  because  of  an  error  capable  of  correction. 

Akt.  437.  It  shall  be  understood  that  a  written  title  is  lacking  for 
the  purpose  of  recording  the  possession  in  accordance  with  Articles 

390  et  seq.  of  the  law,  not  only  when  the  person  really  does  not  pos- 
sess said  title,  but  also  when,  the  owner  having  one,  he  can  not  demand 
its  immediate  record  because  it  has  to  be  brought  from  a  point  at  a 
distance  from  the  place  where  it  is  to  be  recorded,  or  for  any  other 
reason  whatsoever  which  compels  him  to  defer  its  presentation.  This 
circumstance  may  be  stated  in  the  proceedings  and  in  the  record  itself. 

Art.  438.  In  the  proceedings  to  justify  possession  the  person  insti- 
tuting them  can  not  be  required  to  present  the  title  of  acquisition  of 
the  estate  or  right,  nor  shall  any  opposition  on  the  part  of  an  inter- 
ested person  be  admitted,  except  such  as  is  limited  exclusively  to  a 
right  of  possession  in  his  own  name. 

The  question  of  right  may  be  brought  up  in  a  declaratory  suit  only. 

In  the  judicial  proceedings  for  possession,  as  well  as  in  voluntary 
jurisdiction,  neither  the  intervention  of  a  solicitor  nor  a  lawyer  is 
required,  and  stamped  paper  shall  be  used. 
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When  the  object  of  the  same  is  to  record  one  or  more  estates,  the 
value  of  all  not  exceeding  300  pesos,  Court  Clerks  (Actuarios)  shall 
be  entitled  to  2  pesos  as  judicial  fees. 

If  the  value  of  the  estate  or  estates  exceeds  300  pesos,  and  is  not 
more  than  1,000,  they  shall  be  entitled  to  4  pesos  as  said  fees. 

If  the  value  of  the  estate  or  estates  exceeds  1,000  pesos,  the  fees 
shall  be  paid  in  accordance  with  the  judicial  schedule. 

The  fees  earned  in  said  proceedings,  when  they  are  instituted  before 
Municipal  Courts,  shall  be  distributed,  a  third  each,  to  the  Judges, 
Public  Prosecutors,  and  Clerks  of  the  same. 

Art.  439.  Whenever  it  is  necessary  to  suspend  the  carrying  out  of 
the  provisions  contained  in  the  preceding  article  in  regard  to  the 
amount  of  the  fees,  the  person  interested  shall  request  it,  annexing  to 
his  petition  a  sworn  statement  stating  the  value  of  each  one  of  the 
estates.  If  said  value  has  been  diminished  to  the  prejudice  of  the  offi- 
cials who  are  entitled  to  the  collection  of  the  fees,  the  latter  may 
make  such  claims  as  they  may  deem  just,  but  without  staying  the 
course  of  the  proceedings  requested,  nor  making  any  further  charges 
on  this  account. 

Art.  440.  The  records  which  must  be  made  to  prove  the  ownership 
or  possession,  which  have  been  justified  by  the  means  established  by 
Article  390  et  seq.  of  the  law,  snail  be  made  in  accordance  with  the 
rules  contained  in  the  law  and  these  Regulations  for  records  in  gen- 
eral, besides  stating  the  special  details  required  in  each  case,  as 
contained  in  the  documents  presented  in  the  Registry,  to  obtain  the 
record.  '  * 

Art.  441.  The  persons  who  have  in  their  favor  any  entry  or  posses- 
sion, and  desire  to  make  use  of  the  privilege  allowed  them  by  para- 
Saph  6  of  Article  393  of  the  law,  shall  present  a  petition  to  the 
unicipal  Judge  of  the  place  in  which  the  estate  is  situated,  with  a 
certificate  of  the  Register,  in  which  shall  be  stated  that  twenty  years 
have  elapsed  from  the  date  of  the  record,  and  that  there  does  not 
exist  in  the  Registry  any  memorandum  indicating  that  the  prescrip- 
tion has  been  interrupted,  requesting  in  virtue  thereof  that  the  con- 
version of  the  entry  of  possession  into  a  record  of  ownership  be 
announced  by  an  edict  in  the  Official  Bulletin  of  the  Province,  in 
order  that  the  persons  who  may  consider  themselves  prejudiced  may 
oppose  it  within  the  period  of  thirty  days,  computed  from  the  date 
of  the  publication  or  said  edict. 

After  the  thirty  days  have  elapsed  without  any  claim  having  been 
made,  the  Municipal  Judge  shall  state  this  fact,  shall  declare  the  pro- 
ceedings closed,  and  shall  order  a  certified  copy  in  duplicate  of  the 
foregoing  proceedings  issued  to  the  petitioner. 

With  this  copy  the  petitioner  shall  appear  before  the  Register  in 
order  that  the  conversion  may  be  carried  out,  which  shall  be  done  by 
means  of  a  marginal  note ;  one  of  the  copies  of  the  certificate  being 
filed  and  the  other  being  returned  to  the  person  interested. 

Art.  442.  Any  person  who  has  in  his  favor  any  of  the  property 
rights  mentioned  in  the  second,  third,  fifth,  and  sixth  numbers  of 
Article  2  of  the  law,  which  has  been  acquired  before  May  1,  1880,  in 
the  Antilles,  and  December  1,  1889,  in  the  Philippines,  on  another's 
real  property,  may  ascertain  by  the  Registries  if  it  is  recorde'd  or  not. 
If  the  record  has  not  been  made,  although  the  ownership  of  the  prop- 
erty is  recorded  in  favor  of  its  owner,  the  person  interested  may  re- 
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quest  the  record  of  the  right  in  a  separate  entry  by  presenting  his  title 
or  taking  advantage  of  any  of  the  means  established  by  Title  XIV  of 
the  law. 

If  neither  the  property  right  in  question  nor  the  ownership  of  the 
property  affected  thereby  be  recorded,  the  person  who  has  said  right 
in  his  favor  may  present  his  title  at  once,  so  that  from  it  an  entry  of 
presentation  and  a  cautionary  notice  may  be  made  because  of  an  error 
capable  of  correction,  the  owner  of  the  property  being  summoned 
afterwards  to  record  his  ownership  within  the  period  of  thirty  days. 

Art.  443.  The  summons  shall  be  made  either  by  means  of  a  notarial 
instrument  or  by  the  holder  of  the  property  right  applying  to  the 
Municipal  Judge  of  the  domicile  of  the  owner  of  the  encumbered 
property,  with  a  petition  prepared  on  stamped  paper,  requesting  that 
the  latter  be  ordered  within  the  period  of  thirty  days,  computed  from 
the  day  following  the  notification,  to  record  the  ownership  of  the 
property,  warning  him  that,  should  he  not  do  so,  or  should  within 
said  period  the  record  requested  be  not  objected  to,  it  shall  be  entered 
as  may  be  proper. 

The  owner  of  the  encumbered  estate  can  not  object  to  said  record 
without  requesting  at  the  same  time  the  record  of  ownership  with 
the  presentation  of  the  proper  title,  or  a  certificate  stating  that  con- 
tradictory proceedings  had  been  instituted  by  him  for  the  judicial 
declaration  of  said  ownership. 

The  request,  with  the  decree  and  the  proceedings,  shall  be  returned 
to  the  person  who  made  it. 

If  the  owner  of  the  property  has  no  known  domicile,  or  his  where- 
abouts are  unknown,  ne  shall  be  cited  in  the  manner  prescribed  in 
rule  No.  5  of  Article  391  of  the  law. 

Art.  444.  If  the  thirty  days  elapse  without  the  owner  of  the  en- 
cumbered property  having  objected  to  the  record,  requesting  at  the 
same  time  that  of  ownership,  in  the  manner  and  with  the  requisites 
prescribed  by  the  second  paragraph  of  the  preceding  article,  the  per- 
son who  has  the  property  right  in  his  favor  may  present  the  docu- 
ments required  to  make  the  record,  or  may  apply  to  the  Judge  where 
the  files  exist  in  which  they  are  contained,  so  tnat  a  copy  thereof  may 
be  ordered  made,  after  the  citation  of  the  owner  of  the  encumbered 
property,  and  that  they  be  delivered  to  the  petitioner;  in  the  absence 
of  said  documents  he  may  demand  the  ownership  or  possession  of  the 
owner  of  the  realty,  by  any  of  the  means  established  for  the  purpose 
in  Title  XIV  of  the  law. 

Art.  445.  After  any  of  the  foregoing  documents  have  been  presented 
in  the  Registry,  with  the  one  showing  that  the  owner  has  been  sum- 
moned, the  Register  shall  make  the  entry  of  presentation,  and  make 
the  record  within  the  period  fixed  by  Article  56,  if  no  Treasury  fees 
are  due  for  the  instrument ;  but  should  any  be  due  he  shall  suspend 
it  until  they  have  been  paid. 

The  summons  shall  be  filed  in  the  Registry,  and  a  certificate  thereof 
shall  be  given  the  interested  person  who  may  request  it. 

After  the  encumbered  real  property  has  been  recorded  the  caution- 
ary notice  of  the  property  right  shall  be  converted  into  a  definite 
record. 

Art.  446.  If  a  cautionary  notice  of  the  instruments  referred  to  has 
been  made,  in  accordance  with  Article  442,  only  because  of  an  error 
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capable  of  correction,  the  former  shall  be  changed  into  a  definite 
record,  if  any  of  the  persons  interested  request  it,  provided  the  titles 
entered  are  again  presented,  and  in  these  or  in  other  documents  which 
are  prima  facie  evidence  of  the  proof  required  by  Article  20  of  the  law 
appears,  and  an  examination  of  the  Registry  shows,  that  the  owner- 
ship is  not  recorded  in  favor  of  any  person  whatsoever. 

Art.  447.  If  the  owner  of  the  encumbered  real  property  objects  to 
the  record  requested,  within  the  period  of  thirty  days  following  the 
summons,  presenting  the  proper  title  for  record,  or  a  certificate  stating 
that  contradictory  proceedings  had  been  instituted  for  the  judicial 
declaration  of  said  ownership,  the  Register  shall  make  a  marginal 
note  in  the  entry  of  the  cautionary  notice  of  the  property  right, 
stating  that  the  owner  of  the  real  property  has  objected  to  it  in  virtue 
of  any  of  said  acts.    The  holder  of  the  property  right  may  bring  the 

f roper  action  against  the  objector,  or  may  request  of  the  Judge  of 
'irst  Instance  of  the  subdistrict  in  which  the  real  property  is  situated, 
that  the  owner  of  the  latter  formulate  his  complaint  within  a  short 
period,  and  if  said  period  passes  without  its  being  presented,  the  con- 
version of  the  cautionary  notice  of  the  property  right  into  a  definite 
record  shall  be  ordered.  After  the  complaint  has  been  made,  a 
cautionary  notice  thereof  may  be  ordered,  at  the  request  of  the  person 
interested. 

Art.  448.  The  costs  and  expenses  caused  to  obtain  the  record  of  the 
encumbered  property  shall  be  defrayed  by  the  owner  of  the  same,  and 
if  it  is  owned  by  two  or  more  persons,  the  Register  or  the  person  inter- 
ested who  paid  them  may  demand  the  same  of  the  part  owners,  there 
being  reserved  the  right  of  action  of  the  latter  against  the  others  to 
recover  from  them  the  amount  to  be  paid  pro  rata. 

Title  XV. — Effects  of  Records  Contained  in  the  Old  Books  and 
Substitution  of  Those  Rendered  Useless  by  Fire  or  Other  Acci- 
dents. 

Art.  449.  In  order  that  the  entries  of  ownership  contained  in  the 
old  books  of  the  Registry,  referred  to  in  the  first  paragraph  of  Article 
397  of  the  Law,  may  produce  with  regard  to  third  persons  the  effects 
prescribed  by  the  legislation  in  force  at  the  time  of  making  said 
entries,  it  is  indispensable  that  they  be  transferred  to  the  new  books. 
This  transfer  must  be  requested  in  writing,  in  accordance  with  the 
proceedings  prescribed  in  the  following  articles,  and  may  be  requested 
at  any  time.  If  the  transfer  is  not  made  they  shall  continue  to  be 
effective,  although  not  against  third  persons,  according  to  the  pro- 
visions contained  in  the  first  paragraph  of  Article  397,  but  only 
between  the  persons  interested,  and  notwithstanding  that  they  do  not 
contain  some  of  the  requisites  which,  under  penalty  of  nullity,  are 
required  by  Articles  9  to  13  of  the  law,  in  accordance  with  the  last 
paragraph  of  said  Article  397. 

Entries  which  are  not  of  ownership,  referred  to  in  the  second  para- 
graph of  Article  397  of  the  law,  must  be  transferred  in  order  to 
prejudice  third  persons,  within  the  period  of  one  year,  computed  from 
the  date  of  the  promulgation  of  the  law;  this  transfer  shall  be 
requested  in  writing,  within  said  period,  in  accordance  with  the  fol- 
lowing articles,  having  all  its  effects  from  the  date  of  its  entry  in  the 
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old  books,  although  the  transfer  is  made  subsequently,  provided  the 
request  has  been  presented  within  the  year  mentioned. 

On  the  day  following  the  close  of  the  year  referred  to  in  the  preced- 
ing paragraph,  Registers  of  property  shall  forward  to  the  proper 
delegated  Judges  a  statement  of  the  requests,  made  up  to  the  aav 
previous  for  the  transfer  of  records  contained  in  the  old  oooks,  which 
transfer  had  not  as  yet  been  made  on  said  day,  stating  the  names  of 
the  petitioners  and  the  rights  which  they  desire  to  record.  The  dele- 
gated Judges  shall  send  said  statements  on  the  same  day  to  the  Presi- 
dents of  Audiencias,  who  shall  forward  to  the  Division  a  certified 
copy  of  all  of  them  within  the  following  month,  the  originals  being 
filea  in  the  Government  offices. 

The  entries  referred  to  in  the  second  paragraph  of  this  article  shall 
also  be  effective  between  the  parties,  although  not  transferred  to  the 
new  books,  in  accordance  with  the  last  paragraph  of  Article  397  of  the 
law. 

Art.  450.  All  the  persons  who  have  in  their  favor  records  in  the  old 
Registries,  even  when  they  lack  some  of  the  requisites  prescribed  by 
Articles  9  to  13  of  the  law,  may  request  that  they  be  transferred  to  the 
new  Registries. 

The  Register  shall  add  thereto,  immediately  after  the  entry  trans- 
ferred, the  details  lacking,  taking  them  from  the  new  instrument  pre- 
sented to  him,  should  they  appear  therein,  and  otherwise  from  a 
memorandum  required  by  him  ror  this  purpose,  made  in  conformity 
and  signed  by  all  the  persons  interested  in  the  record. 

This  memorandum  shall  remain  on  file  in  the  Registry. 

For  the  purposes  of  this  article,  the  persons  who  took  part  in  the 
instrument  or  contract,  which  is  the  subject  of  the  record,  shall  be 
considered  as  an  interested  party,  and  the  person  to  whom  said  in- 
strument or  contract  reserves  some  property  right,  shall  be  consid- 
ered to  be  a  third  party. 

Said  addition  shall  be  made  immediately  after  the  last  words  of 
the  record  transferred,  in  the  following  terms: 

I  hereby  certify  that  the  preceding  entry,  lacking  the  details  required  by  the 

law,  I  add  them  in  accordance  with  the  instrument  of ,  which  is  now 

presented  on  the  part  of  A,  or  with  the  memorandum  which  he  and  B  have 
delivered  to  me,  signed  in  conformity  by  both,  in  the  following  terms:  (Here 
the  details  added;  and  afterwards  it  conforms,  etc.) 

Art.  451.  To  add  the  transfer  of  the  old  record  in  the  case  men- 
tioned in  the  preceding  article,  the  documents  containing  the  details 
to  be  added  shall  be  presented,  and,  in  their  absence,  the  memoran- 
dum prescribed  in  said  article,  signed  by  the  petitioner. 

Art.  452.  When  the  details  to  be  added  to  tne  transfer  of  an  agri- 
cultural estate  refer  to  its  limits  or  bounds  by  other  estates,  which  do 
not  appear  in  documents  which  are  prima  facie  evidence,  the  owners 
of  the  abutting  estates  shall  sign  their  conformity  with  the  memo- 
randum, which,  in  default  thereof,  must  be  presented  to  request  the 
addition. 

The  Register  shall  assure  himself  of  the  authenticity  of  the  signa- 
tures, and  of  the  identity  of  the  persons  who  authorized  said  memo- 
randum. 

The  additional  memorandum  mentioned  in  the  first  paragraph  of 
this  article  should  only  be  demanded  when  the  addition  can  not  b? 
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made  bv  means  of  other  instruments,  inventories,  certificates,  or  any 
kind  of  public  documents  in  which  the  facts  necessary  for  the  pur- 
pose are  contained. 

Art.  453.  The  records  made  in  the  old  books  which  have  not  been 
transferred  to  the  new  ones  may  be  canceled  by  means  of  marginal 
notes  opposite  the  same. 

If  they  have  been  transferred  to  the  new  books,  the  cancellation 
shall  be  made  in  accordance  with  the  provisions  contained  in  Title 
IV  of  the  law,  and  a  memorandum  shall  be  made  in  the  entry  of  the 
old  book,  stating  the  cancellation  and  the  book  and  folio  in  which 
it  may  be  found. 

Art.  454.  If  the  record  made  in  the  old  books  to  be  canceled  by 
the  marginal  note  mentioned  in  the  preceding  article  is  that  of  a 

Eroperty  right,  and  the  record  of  ownership  of  the  estate  encumbered 
y  said  right  is  also  contained  in  the  old  books  without  having  been 
transferred  to  the  new  books,  the  memorandum  of  the  cancellation 
must  be  made  in  the  margin  of  the  entry  of  ownership  and  in  the 
margin  of  that  of  the  property  right,  if  they  are  separate. 

If  the  record  of  ownership  of  the  encumbered  estate  has  been  made 
in  the  new  books  of  the  Registry,  that  of  the  property  right  being  in 
those  of  the  old  ones,  the  cancellation  may  be  made  immediately  fol- 
lowing said  record  of  ownership,  stating  in  a  single  entry  the  exist- 
ence of  the  property  right  and  its  cancellation,  without  prejudice  to 
making  in  tne  old  book  the  memorandum  prescribed  in  the  second 
paragraph  of  the  foregoing  article. 

In  case  the  record  of  the  ownership  of  the  encumbered  estate  has 
not  been  made  either  in  the  old  books  or  in  the  new  ones,  and  that  of 
the  property  right  which  is  the  subject  of  the  cancellation  appears 
in  the  former,  the  marginal  note  shall  be  made  opposite  the  latter, 
which  shall  produce  the  effects  of  a  cautionary  notice,  until  the 
record  of  ownership  is  made. 

Art.  455.  In  all  records,  cautionary  notices,  or  cancellations  made 
in  the  new  books,  of  an  estate  or  property  right  recorded  in  any 
manner  whatsoever  in  the  old  books,  the  number,  folio,  and  name 
of  the  book  containing  said  entry  shall  be  cited. 

The  entries  made  in  the  indices  of  the  new  books  relating  to  estates 
or  rights  recorded  in  the  old  ones  shall  contain  the  citation  men- 
tioned in  the  foregoing  paragraph,  besides  the  one  referring  to  the 
new  books. 

Art.  456.  For  the  effects  of  the  Mortgage  Law  and  these  Regula- 
tions, by  "  old  books  of  Registries  "  there  shall  be  understood  those 
kept  prior  to  May  1,  1880,  in  the  Antilles,  and  December  1,  1889,  in 
the  Philippines,  and  "  new  books,"  the  ones  subsequent  to  said  dates. 

Art.  457.  When  the  persons  interested  request  the  record  of  their 
instruments,  in  accordance  with  the  provisions  contained  in  Articles 
398  et  seq.  of  the  law,  they  shall  annex  to  the  documents  the  receipt 
for  the  fees  which  should  have  been  paid  when  the  first  record  was 
made,  and  which  was  to  have  remained  in  their  possession.  If  both 
copies  of  the  receipt  which  was  issued  in  conformity  with  the  pro- 
visions contained  in  Article  248  of  the  law  have  been  lost  or  mislaid, 
the  person  interested  shall  annex  a  certificate  of  the  Treasury  Depart- 
ment, proving  that  the  fees  for  the  instrument  or  contract  which  it 
is  desired  to  record  anew  have  been  paid. 
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Art.  458.  With  the  certificate  or  receipt  they  shall  present  a  ver- 
batim copy  of  these  documents  signed  by  the  interested  persons 
themselves,  or  by  the  person  presenting  it,  or  by  a  witness,  should 
the  latter  not  be  able  to  sign. 

Abt.  459.  The  Register  shall  compare  the  original  with  the  copy, 
and  if  he  finds  it  correct  he  shall  approve  it  with  his  surname,  and 
after  being  stamped  with  tie  stamp  of  the  Register  he  shall  file  it 
in  the  place  of  the  original  receipt 

Ajbt.  460.  On  the  receipt  or  certificate  presented  by  the  person 
interested,  the  Register  who  retains  possession  of  the  copy  in  the 
manner  stated  shall  make  a  memorandum,  stating  that  this  has  been 
done,  with  the  formalities  of  his  surname  and  the  stamp  mentioned 
in  the  preceding  article. 

Art.  461.  When  the  document  which  is  to  be  the  subject  of  the  new 
record  includes  one  or  more  estates  situated  within  the  jurisdiction  of 
several  Registries,  in  presenting  to  each  one  of  the  Registers  the  re- 
ceipt or  certificate,  a  copy  thereof  shall  also  be  presented,  and  the 
other  formalities  prescribed  by  the  preceding  articles  shall  be 
observed. 

Art.  462.  In  case  of  the  destruction  or  loss  of  the  duplicates  or 
authenticated  copies  of  the  receipts,  which  Registers  must  keep  for  the 
purpose  of  said  Article  248  of  the  law,  without  the  records  of  the  in- 
struments or  contracts  referred  to  therein  having  disappeared,  they 
must  request  of  the  Treasury  offices  a  certified  statement,  showing 
the  amounts  paid  by  reason  of  the  tax  imposed  at  the  proper  time  on 
said  instruments  or  contracts,  said  statements  being  filed  in  the 
Registry. 

PROVISIONAL  ARTICLES. 

1.  The  class  and  bond  actually  assigned  to  Registries  of  property  of 
the  Colonies  shall  continue,  provisionally,  in  force,  until  a  definite 
classification  is  made,  from  which  date  the  periods  stated  in  Article  1 
of  these  Regulations  shall  be  computed.  Registers  of  the  fourth  class 
shall  have  the  rank  of  the  third  class,  in  accordance  with  provisional 
Article  2  of  the  law,  retaining,  however,  the  same  bonds. 

Registries. 


Bonds. 

FIRST  CLASP. 

Altej 

Puot. 
2,000 

Batangas 

Bnlacah 

Camartnes  8 .  ............. 

Card«n*f 

10,000 
2,000 

16,000 
2,009 

Cebu 

Habana 

DocosN 

DooosS .  . 

Tn4m. 

Doilo .  .    ..    .,    ..  . 

Lafima 

Manila N .  .......  ..... 

Idam. 

KanllaS 

Matansas ...... 

10,000 
2,000 

PiMipftngft-r  „ ±    . 

Pancaslhao 

Ptaar  deft  Rio '.'.'........'....'.'..'.'.". 

10.000 

2,500 
2,000 
2,600 

Tayabas 

Ban  Joan  Bantlsta 
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Registries — Continued. 


Bonds. 


SECOND  CLASS. 

Areclbo 

Bejucal 

Clenfuegos 

Cavite 

Capls. 

Gaanajay 

Humacao 

Mayagues 

Negros 

Nueva  Ecija 

Panto  Principe 

Sagua  la  Grande 

San  German 

Santa  Clara 

Santiago  de  Cuba 

Trinidad 

Union 

THIRD  CLASS. 

Abra 

Aguadllla 

Alfonso  XII 

Antique 

Baraooa 

B  arotao  Vlejo 

Bataan 

Batanes 

Bayamo 

Bohol 

Cagayan 

Caguas 

Calamlanes 

CamarinesN 

Colon 

Guanabacoa 

Guayaxna 

Guinea 

Holguln 

Iaabela 

Jarooo 

Leyte 

Xanzanillo 

Marianas 

Hindoro 

Misamis 

Nueva  Vlzcaya 

Samar 

San  Antonio  de  los  Banos 

San  Cristobal 

San  Juan  de  los  Remedios 

Sancti  Spirltus 

Surigao 

Tarlac 

Z  am  bales 

Zamboanga 


1,000 
4,000 
8,000 
1,500 

Idem. 
4,000 
1.500 

Idem. 

Idem. 

Idem. 
8,000 
5,000 
1,500 
8,000 

Idem. 
4,000 
1,500 


1,000 
800 

1,000 
Idem. 
Idem, 
idem. 
Idem. 
Idem. 
Idem. 
Idem. 
Idem. 
800 

1,0 


3,000 
800 

2,000 

Idem. 

1.000 


Idem. 
Idem. 


Idem. 
1,000 


Idem. 
2,000 
1,000 
3,000 

Idem. 
1,000 

Idem. 

Idem. 

Idem. 


2.  On  the  day  on  which  the  law  goes  into  operation  the  three  books 
of  rank  for  the  provision  of  Registries  of  property  which  were  kept  in 
the  General  Supervising  Office  of  Grace  and  Justice  of  the  Colonial 
Department  shall  be  closed,  one  for  all  the  Colonial  provinces  being 
opened  in  their  stead.  The  first  Register  of  each  class,  of  whose 
vacancy  the  Registry  and  Notarial  Division  has  knowledge,  after 
said  day,  to  whom  the  last  vacancy  of  the  class  was  due,  shall  be  an- 
nounced, no  matter  in  what  province  of  the  Colonies  it  occurred. 

3.  The  questions  relating  to  public  offices  conferred  by  the  Crown 
the  Colonial  provinces  shall  continue  under  the  charge  of  the 


in 


Registry  and  Notarial  Division. 
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(Paragraphs  4,  5, 6,  and  7  have  been  omitted,  as  they  apply  solely  to 
Cuba  and  the  Philippine  Islands.) 

•  •••••  « 

8.  The  subsidy  to  which  Registers  have  a  right,  according  to  addi- 
tional Article  4  of  the  law,  shall  be  paid  them  at  the  end  of  each 
quarter.  The  Delegate,  when  he  makes  his  quarterly  inspection,  shall 
examine  the  stubs  of  the  books  referred  to  in  Article  429  of  these 
Regulations;  he  shall  verify,  by  examining  the  entries  to  which  they 
refer,  the  correctness  of  the  amounts  which  appear  therefrom  to  have 
been  collected  by  the  Register ;  he  shall  state  in  the  memorandum  of 
the  inspection  the  total  of  the  fees  collected  by  the  Register  during 
the  quarter,  and,  after  making  the  proper  balance,  he  shall  order  that 
there  be  credited  to  the  Register,  if  it  is  proper,  the  part  of  the  corre- 
sponding subsidy,  forwarding  the  proper  order  for  this  purpose  to 
tne  Treasury  of  the  province,  within  the  third  day,  so  that  it  may 
make  the  payment.  In  the  memorandum  of  the  inspector  the  amount 
which  the  Delegate  ordered  credited  by  way  of  a  subsidiary  shall  also 
be  stated. 

Approved  by  His  Majesty. 

Madrid,  July  18,  1893. 

Antonio  Maura. 


I. — Entry  of  presentation  of  an  instrument  presented  by  the  interested  party 

in  person. 


lfABGlNAL   HOTB8. 

The  instrument  to  which 
the  adjoining  entry  refers 
is   recorded    In   volume   — 

of  the  Municipality  of , 

folio   — ,   entry   — ,   estate 

Date. 

/Surname  of  the  Register. 

(Signature  of  the  person 
who  preterite  the  tnetru- 
ment,  and  in  case  he  doe$ 
not  know  how  to  write  or 
is  unable  to  sign,  at  hie 
request,  the  signature  of 
a  urttneee.) 


Ordinal 
number. 


Mr.  J.  P.,  a  resident  of  R.,  presents  to-day  at 

p.  m.  an  instrument,  constituting  a  loan 

12.       with  a  mortgage,  executed  in  this  city,  on  the 

day  of ,  before  the  notary,  Mr.  A., 

by  which  Mr.  L.  M.  constitutes  in  favor  of  Mr. 

J.  P.  a  mortgage  in  the  sum  of pesos 

upon  house  number on  street  In 

this  city. 

Humacao,  the day  of . 

{Signature  of  the  Register.) 
Pees :  75  centavos,  No.  1  of  the  Schedule. 


II. — Entry  of  presentation  of  an  instrument  presented  by  an  agent. 


MARGINAL    NOTES. 

The  cautionary  notice  to 
which  the  adjoining  entry 
refers  is  suspended,  as  the 
estate  does  not  appear  re- 
corded in  favor  of  Mr.  L. 
B. ;  and  as  it  is  also  not 
recorded  in  favor  of  any 
other  person,  the  note  of 
said  suspension  is  made  on 

folio   — ,   volume   of 

the  Municipality  of  — , 
estate ,  letter  . 

Date. 

Surname  of  the  Register. 


Ordinal 
number. 


Mr.  J.  R.,  residing   (or  domiciled  In  this 

town,  as  agent  of  Mr.  J.  P.,  residing  In , 

presents  this  day  at a.  m.  a  mandate  Is- 
sued by  Mr.  A.  S.,  Judge  of  the  Court  of 

First  Instance  of  this  subdistrict,  on  the 

day  of  the  current  month  of  January,  order- 
ing that  a  cautionary  notice  on  the  coffee 
plantation  X,  situated  in  this  Municipal  dis- 
trict, be  made,  belonging  to  Mr.  L.  B.,  to  se- 
cure the  sum  of pesos,  which  he  owes 

to  the  said  Mr.  J.  P., pesos  as  interest, 

and as  costs  and  expenses  of  the  suit 


Guanabacoa,  the 


day  of  • 


( Signature.) 
Fees :  75  centavos ;  No.  1  of  the  Schedule. 
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III. — Record  in  full  of  an  instrument,  including  two  estates,  situated  in  the 
same  municipal  district,  both  mortgaged  to  secure  part  of  the  deferred  pur- 
chase price. 

Estate  Number ■. 

maboinal  yoTBs.  Ordinal       Town.— House    number    ,    on    

The     other~~estate     In-  number'    Street,  in  this  town.     It  Is  bounded:  On  the 

eluded    the    game    instru-         l.        right  by  house  number of Street ; 

ment,  from  which  the  ad-  jn  the  rear  by  house  number  of  

SSS^^uS^wStw^-  Street;  and  on  the  left  by Street.    Its 

nine,    folio    ,    estate  superficial  area  is square  meters,  and 

-— ,  first  entry.  ft  consists  of  a  ground  floor  with  appurte- 

Burname  of  the  Register.  nances  to  be  used  for  stores,  and  of  a  main 

floor.    According  to  the  record  made  on  folio 

Th^fn"*  SST&?  ££  — ;  «*™ o*  ««•  old  ^Anottataite  "of 

made,  as  appears  from  an  this  town,  it  appears  encumbered  with  a  mort- 

instrument,   acknowledging  gage  of pesos,  and  Interest  upon  said 

the  payment^  ma^in^-^—  principal  at  the  rate  of per  annum,  and 

the  notary   Mr.  L.  t,  and  also,  according  to  the  instrument  presented, 

presented  in  this  Registry  it  is  subject  to  a  servitude  preventing  the  In- 

tnVo~f  °the°—  day  oef  — i  <*«»  in  height  of  the  building.    Mr.  L.  de  P. 

with  the  number  —  folio  y  R.,  single,  of  age,  silversmith,  residing  in 

--volume  —  of  the  Day  this  town,  acquired  said  estate  by  purchase 

jSSte.  from  Mr.  J.  de  L.,  according  to  the  instru- 

Surname  of  the  Register.  ment  executed  in  this  town  before  the  notary, 

W~       K(\  mm*.™*  •  nnm  Mr-    P'    G'    L'»    0n    tne  day   °*   1    Of 

l»re  of  the .Schedule.  the  year  One  Thousand  Bight  Hundred  and 

Thirty,  and  is  selling  it  now,  together  with 
another  estate,  to  Mr.  Z.  I.  M.,  married,  of  age,  living  upon  the  income  of  his 
estates,  the  consideration  of  the  sale  being  Fifty  Thousand  pesos  for  both 
estates,  of  which  he  has  paid  in  cash  Twenty  Thousand  pesos  in  gold  and  silver 
coin,  the  receipt  of  which  has  been  certified  to  by  the  notary,  being  under  the 
obligation  to  pay  the  remaining  Thirty  Thousand  pesos  in  the  following  manner 
and  terms:    Five  Thousand  pesos  on  the  twenty-eighth  day  of  February,  One 

Thousand  Eight  Hundred ,  Ten  Thousand  pesos  on  the  same  day  of  the  year 

One  Thousand  Eight  Hundred ,  and  the  remaining  Fifteen  Thousand  pesos 

on  the  thirtieth  day  of  December,  One  Thousand  Eight  Hundred ,  in  gold 

and  silver  coin,  at  the  residence  of  the  vendor,  both  the  estates  being  mortgaged 
to  secure  the  payment  of  the  unpaid  part  of  the  selling  price ;  the  estate  of  this 

number  being  appraised  at  pesos,  subject  to  the  payment  of  Twenty 

Thousand  pesos,  with  the  waiver  of  any  new  appraisement  or  proceedings  lead- 
ing to  such  new  appraisement.  Mr.  Z.  I.  M.  records  his  instrument  of  purchase, 
the  contract  of  purchase  having  been  entered  into  upon  the  following  condition, 
which  is  the  only  one  affecting  the  rights  of  the  grantee :  "  Fifth,  Mr.  L.  de  P. 
y  R.  reserves  the  right  to  live  in  and  use  the  ground-floor  premises,  No.  5,  for 
two  years  without  being  dispossessed,  and  rent  free."  The  other  estate  included 
in  the  same  instrument  is  recorded  as  stated  in  the  marginal  note  of  this  entry. 
All  the  foregoing  appears  in  the  above-mentioned  instrument,  the  deed  of  sale, 

executed  in ,  on  the  second  day  of  May  One  Thousand  Eight  Hundred , 

before  the  notary  Mr.  O.  R.,  presented  in  this  Registry  at o'clock  in  the 

morning,  on  the day  of  July  last  passed,  according  to  entry  number , 

folio ,  volume of  the  Day  Book  — .    And  all  this  being  in  conformity 

with  the  instruments,  to  which  I  refer,  I  sign  these  presents  at  Iloilo,  this 

day  of ,  18—. 

[FuU  signature  of  the  Register.] 
Fees :  20  pesos,  number  7  of  the  Schedule. 

REMABKS. 

(1)  In  case  the  estate  should  be  already  recorded  in  favor  of  the  vendor,  and 
there  should  only  be  some  difference  in  the  boundaries  or  in  some  other  details, 
the  entry  shall  begin  in  the  following  terms: 

"  Town  — ,  House  No. ,  the  description  of  which  appears  in  the  preceding 

record,  is  in  conformity  with  the  description  contained  in  the  instrument  pre* 
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sented,  with  the  only  difference  that,  according  to  the  said  instrument,  it  is 

bounded  in  the  rear  by ,  which  now  stands  in  the  place  where  formerly 

was  house  number  of  Street."  After  having  stated  the  incum- 
brances, there  shall  be  added :  "  Mr.  B.  de  P.  y  R.  is  the  owner  of  this  estate, 
according  to  the  preceding  record,  and  sells  it,  together  with  another  estate,"  etc. 

(2)  In  case  the  vendor  should  desire  that  his  mortgage  rights  be  recorded  in 
the  same  entry,  he  shall  ask  the  Register  to  do  so  on  presenting  the  Instrument, 
In  which  case  the  paragraph  relating  to  the  record  shall  be  worded  in  the  fol- 
lowing manner: 

"  Mr.  Z.  I.  M.  records  the  ownership  of  the  estate  acquired  by  purchase,  and 
Mr.  L.  de  P.  y.  R.  his  mortgage  right  upon  the  estate  of  this  number,  said  con- 
tract having  been  entered  into,"  etc. 

(3)  In  the  marginal  note  of  the  entry  of  presentation  and  at  the  bottom  of 
the  instrument  there  shall  be  clearly  stated  whether  the  sale  only  is  to  be  re- 
corded, or  the  sale  and  the  mortgage. 

IV. — Brief  first  record  of  an  estate  acquired  oefore  the  1st  of  May,  1880,  together 
with  another  estate  situated  in  the  same  municipal  district. 

Estate  Number * 

marginal  Noras.  0rd^1        Rural.— Coffee  plantation,  called  "Esperan- 

(Ttae   same~a8  the  first    number-    «."  situated  in  the  district  of  .     It  is 

note  of  form  No.  in.)  l.         bounded  on  the  North  by  the  sugar  estate  of 

Mr.  J.  M. ;  on  the  East  by  the  River ; 

on  the  South  by  the  road  leading  from to ;  and  on  the  West  by 

the   fruit  orchard  belonging  to  the  Agricultural   Development  Company.    It 

measures "  cuerdns,"  equivalent  to hectares, ares, centiares. 

It  contains  Eight  Thousand  coffee  plants,  Two  Hundred  cocoanut  palms,  and 
other  fruit  trees,  all  the  appurtenances  common  to  estates  of  the  same  class,  one 
two-story  dwelling  house,  one  one-story  house,  and  three  huts.  It  does  not 
appear  to  be  charged  with  any  incumbrances.  Mr.  F.  B.  y  T.,  of  this  city, 
proves  that  he  was  the  owner  of  this  plantation  prior  to  the  1st  of  May,  1880, 

by  inheritance  from  his  father,  who  died  on  the day  of ,  under  the 

will  executed  in  said  city  on  the day  of ,  before  the  notary,  Mr.  B. 

C.,  this  plantation  being  awarded  to  him  for  the  sum  of  Ten  Thousand  pesos  in 
satisfaction  of  his  part  of  said  inheritance,  according  to  the  instrument  of  ad- 
judication, executed  in ,  on  the day  of ,  and  he  sells  it,  together 

with  another  estate,  to  Mr.  D.  A.  y  B.,  residing  in ,  for  Twelve  Thousand 

pesos,  for  this  estate  alone,  as  appears  from  the  instrument  of  the  sale  executed 

in ,  on  the day  of of  the  current  year,  before  the  notary,  Mr. 

L.  A.,  and,  in  accordance  to  what  is  more  fully  stated  in  the  record ,  estate 

number ,  folio of  this  volume,  Mr.  D.  A.  B.  records  the  ownership  of 

the  estate  of  this  number,  which  he  acquired  by  deed  of  purchase. 

San  Juan  de  Puerto  Rico,  this day  of ,  18 — . 

(Full  signature  of  the  Register.) 
Fees :  14  pesos,  number  7  of  the  Schedule. 

REMARKS. 

(1)  In  case  the  estate  be  already  recorded,  and  the  description  in  the  deed  be 
identical  with  the  description  in  the  record,  there  shall  be  only  entered : 

"  Rural. — Coffee  plantation,  called  '  Esperauza,'  the  description  of  which  is 
embodied  in  the  previous  entry,  identical  with  the  description  made  in  the  in- 
strument now  presented.  It  does  not  appear  charged  with  any  incumbrances. 
Mr.  F.  B.  y  T.,  a  resident  of  this  city,  is  the  owner  of  this  estate,  according  to 
the  preceding  record,  and  sells  it,  together  with  another  estate,  to  Mr.  D.  A.  y  B., 
a  resident  of ,"  etc. 

(2)  In  case  there  be  any  incumbrances,  they  shall  be  stated  in  the  following 
manner: 

"This  estate  is  encumbered  with  a  mortg;::  e  and  with  an  annuity  (censo),  as 
appears  from  the  first  part  of  the  preceding  record." 
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V.— Record  of  acquisition  by  ttUU 

Estate  Number 

mahqiwaljiotss.           Ordinal        Rurai.— Meadow   land,   the   description   of 
The  other  ten  estates  in which  appears  in  the  first  entry  of  this  num- 
bed  h*"*   instrument        4.        ber;   identical  with  the  description  made   in 
taten  aw >  recorded  in  ""  the  instrument  now  presented.    According  to 

place  indicated  in  the  mar-  the  Registry,  it  is  not  charged  with  Incum- 

ainal  note  of  entry  num-  brances  of  any  kind.     Mr.  A.f years  old, 

rf  the"'Day°Bo^kV0         ~~'  widower,  farmer,  and  a  resident  of  , 

(Date  and  surname.)  acquired  this  estate  In  the  manner  stated  In 

■ day  of ,  leaving  a  nuncupative  will,  in  which  he  constituted  as  his 

only  and  universal  heirs  his  minor  children,  Mr.  B.,  Mr.  C,  and  Miss  D.,  to- 
gether with  other  provisions  relating  to  his  funeral,  to  charitable  bequests,  and 
to  the  appointment  of  guardians  and  executors.  The  proper  testamentary  pro- 
ceedings being  instituted  before  the  Judge  of  First  Instance,  and  after  the  divis- 
sion  having  been  made  by  mutual  agreement  between  said  executors  and  the 
guardians  representing  the  minors,  after  they  had  been  officially  confirmed  in 

their  duties,  the  Court  has  granted  the  decree,  dated of ,  approving 

the  measures  adopted  and  ordering  a  judicial  record  of  them  as  well  as  the  issue 
of  copies  of  it  to  each  person  interested  in  his  respective  share  of  the  Inherit- 
ance.    In  said  division  the  estate  of  this  number  has  been  awarded  as  a  legacy 

to  Mr.  B., years  of  age,  single,  and  domiciled  In ,  appraised  at  Two 

Thousand  pesos,  under  the  conditions  resulting  from  the  opinions  and  declara- 
tions of  the  appraising  executors  and  the  partitioners,  accepted  by  the  interested 
parties:  First,  the  right  of  way  over  this  estate  is  granted  in  favor  of  the  ad- 
joining farm  awarded  to  Miss  D ,  which  right  of  way  shall  cross  the 

meadow  longitudinally  from  East  to  West,  namely,  from  the  common  boundary 

between  the  dominant  and  servient  farms  up  to  the  high  road  of ,  said 

right  of  way  to  continue  until  the  owners  of  both  estates  by  mutual  agreement 
arrange  otherwise;  second,  in  order  to  fulfill  the  obligation  imposed  by  the 
testator  upon  his  children  to  have  ten  masses  said  every  year  for  the  repose  of 
his  soul  during  the  life  of  his  heirs,  this  estate  being  the  proportional  share  of 
Mr.  B.,  is  encumbered  for  the  amount  of  three  masses,  said  masses  to  be  said 

annually  in  the  chapel  of ,  said  encumbrance  to  be  in  force  during  the 

life  of  Mr.  B.,  unless  he  should  wish  to  free  said  estate  from  this  burden  by 
reason  of  an  exchange,  sale,  or  any  other  means  of  alienating  said  estate  for  a 
Consideration;  for  in  such  cases  he  could  do  so  with  the  permission  of  the 
Bishop  of  his  Diocese,  substituting  said  burden  by  a  similar  one,  and  under  the 
same  conditions  as  those  contained  in  this  covenant,  upon  another  unencum- 
bered estate  belonging  to  him.  Mr.  B.  records  the  ownership  of  this  estate, 
acquired  by  the  testamentary  heirship,  upon  the  conditions  as  stated,  and  of  ten 
other  estates  recorded  as  indicated  in  the  marginal  note.  All  the  above  to 
included  in  the  Inventory,  appraisement,  and  division  of  the  property  executed 

before  the  notary  of ,  Mr.  H.,  under  the  date  of of ,  of  which 

the  first  copy  of  the  inheritance  in  favor  of  this  party  was  filed  In  the  Registry 
at  10.15  a.  m.,  on  the  14th  day  of  the  present  month,  according  to  what  is  stated 

in  entry  number ,  folio ,  volume of  the  Day  Book.    And  all  this 

being  in  conformity  with  the  documents,  to  which  I  refer,  I  sign  this  entry  In 

Matanzas  this day  of ,  18 — . 

{Full  signature  of  the  Register.) 
Fees :  6  pesos,  number  7  of  the  Schedule, 
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VI.— Record  in  favor  of  the  heirs  of  an  intestate  relating  to  an  estate  which 
had  been  recorded  in  the  registry  in  the  name  of  the  deceased. 

Estate  Numbeb  . 

mabqinal  woTBs.  Ordinal      Town.— House  No.  7,  on Street  the 

Annulment    claimed    by    na       r-    description  of  which  is  to  be  found  In  the  pre- 

Mr.   F.    in   the   Court   of        2.       ceding  record.    It  is  free  from  Incumbrances. 

*****  Ji8*?11!??  ♦*'    T^ZJ  Value,  Five  Thousand  pesos.    Mr.  A,  was  the 

©Ttne  Court.  owner  of  the  estate  of  this  number  by  pur- 

(Date  and  surname.)  chase,  according  to  the  statement  in  the  pre- 

Tha     «iiiAinin»     «M»rt«i  ceding  record;  and,  having  died  on  the 

number   2   fi   canceled   by  day  of  .  without  any  evidence  tending 

the  following  entry   nam-  to  show  that  he  had  left  a  will,  Mr.  B.  and 

ber  3,  folio  — ,  of  this  vol-  Mr>  Cm  residents  of ,  of  age,  and  law- 

(baU  and  surname.)  yers  by  occupation,  applied  to  the  Court  of 

First  Instance  of  ,  asking  to  be  de- 
clared heirs  of  the  intestate,  according  to  the  proceedings  established  in  section 
2,  title  9,  book  2,  of  the  Uw  of  Civil  Procedure.  Upon  the  termination  of  the 
proceedings  provided  for  in  the  above-mentioned  section,  and  after  the  hearing 

and  consent  of  the  Department  of  Public  Prosecution,  Hon.  D. ,  the  Judge 

of  the  Court  of  First  Instance  of and  its  subdi strict,  has  issued  on  the 

day  of ,  through  the  Clerk  of  the  Court,  Mr. ,  the  decree,  by 

virtue  of  which  Mr.  B.  and  Mr.  C,  the  nephews  by  blood  of  the  deceased,  have 
been  declared  heirs  of  the  deceased  intestate,  Mr.  A.,  share  and  share  alike, 
without  prejudice  to  a  third  party,  who  may  have  a  better  right.  Mr.  B.  and 
Mr.  C.  record  the  acquisition  of  the  ownership  of  said  estate  by  rights  of  in- 
testate inheritance,  without  prejudice  to  third  parties,  who  may  have  a  better 
right.    All  the  above  appears  from  the  copy  of  the  said  decree,  issued  on  the 

day  of 1  by  Mr. ,  the  Clerk  of  the  Court  of  First  Instance  of 

the  said  town,  which  was  presented ,  etc.    This  record,  being  in  conformity 

with,  the  documents  to  which  I  refer,  I  sign  it  in  the  City  of  Manila,  this 

day  of ,  18—. 

(Full  signature  of  the  Register.) 
Fees :  10  pesos,  number  7  of  the  Schedule. 

VII.— Record  of  a  final  judgment,  annulling  the  preceding  record,  and  declaring 
the  ownership  in  favor  of  another  person. 

Estate  Numbeb . 

mabqinal  NOTES.  Ordinal       Town. — House,  the  description  of  which  ap- 

The   other~~two    estates  nqmber'    V&l™  from  the  first  record  of  this  number, 

Included  in  the  instrument,  8.        and  is  identical  with  the  description  in  the 

from  which  this  record  is  instrument  now  presented.     It  is  free  of  ln- 

foUo1—  a<3  volume—   of  cumbrances.     This   estate   was   awarded   to 

the  Municipality  of  — — ,  Mr.  B.  and  Mr.  C.  upon  the  death  of  Mr.  A., 

estate  number  — ,  fifth  rec-  according  to  what  is  stated  in  the  preceding 

°(bate  and  surname.)  record  n«mDer  *"<>;    Claimed  by  Mr.  F., 

years  of  age,  single,  a  merchant  by  occupa- 
tion,  and  a   resident  of  ,   before  the 

Court  of  First  Instance  of ,  demanding  the  annulment  of  the  declaration 

of  heirship,  by  virtue  of  which  said  award  was  made,  as  well  as  the  annul- 
ment of  the  other  matters,  which  as  a  consequence  of  said  declaration  have 
been  performed  and  approved  after  the  death  of  Mr.  A. ;  the  suit  passed  through 
all  the  stages,  the  final  judgment  having  been  obtained  from  the  Supreme  Court, 
declaring  the  annulment  of  the  abovesaid  declaration,  and  declaring  null  and 
without  any  legal  efTect  all  the  acts  which  Mr.  B.  and  Mr.  C.  as  heirs  of  Mr.  A. 
performed,  amongst  which  are  the  records  of  the  Registries  of  property ;  in  the 
same  manner  the  right  belonging  to  Mr.  F.,  the  plaintiff,  in  his  capacity  of  heir, 

is  declared,  according  to  the  sealed  will  executed  by  the  deceased  on  the 

day  of ,  which  will  was  given  the  legal  force  of  public  instruments  in 

virtue  of  the  decree  of  the Court,  made  on  the day  of .    Mr. 

A.  died  without  any  legitimate  heirs,  on  the day  of ,  and  has  con- 
stituted in  the  above-mentioned  sealed  will  his  nephew,  Mr.  F.,  as  his  universal 
heir  to  all  his  property,  with  other  particulars  which  do  not  limit  in  any  way 
the  right  that  is  being  recorded.    By  virtue  of  the  foregoing  statement  the  pre- 
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ceding  record,  number  two,  is  canceled,  and  Mr.  F.  records  his  ownership, 
acquired  by  testamentary  heirship,  of  this  estate  and  of  two  other  estates, 
recorded  in  the  place  indicated  in  the  marginal  note.    All  the  above  appears 

from  the  final  judgment  of ,  issued  by  the  Supreme  Court  in  cassation, 

taken  to  said  Court  by  Mr.  C.  from  the  decision  in  an  ordinary  civil  action 
demanding  the  annulment  of  the  declaration  of  heirship,  instituted  by  said  Mr. 

F.  in  the  Court  of ,  which  final  judgment  is  incorporated  in  the  mandate 

of  said  Court,  which  has  been  issued  from  the  said  Court  in  duplicate  through 

the  actuary,  Mr.  X.,  under  the  date  of day  of ;  and  will  certified  to 

by  the  notary,  Mr.  P.,  on  the day  of ,  the  abovesaid  mandates  and 

the  first  copy  of  the  instrument  having  been  presented  at  11.25  a.  m.  on  the 

day  of  ,  according  to  what  is  stated  in  entry  number  ,  folio 

,  volume of  the  Day  Book,  one  of  the  mandates  having  been  filed  under 

•number ,  in  the  proper  package.    And  all  being  in  conformity,  etc 

VIII. — Entry  of  ownership  by  virtue  of  judicial  proceedings. 

Estate  Number  . 

marginal  no™.  0rdl°aI       Town.— House  designated  by  number  

number.   of street,  in  the  town  of ,  block 

1.       number  ,  its  superficial  area  being  . 

equivalent  to ares.    It  is  bounded  on  the 

right  by  house  number ,  belonging  to  Mr. ;  on  the  left  by  house  num- 
ber   ,  tho  property  of  Mr.  ;  and  on  the  rear  by  Street;  its 

value  is pesos.    This  estate  is  only  encumbered  with  an  annuity  (censo) 

of pesos  of  principal  and pesos  of  annuity  in  favor  of ,  which 

payments  fall  due  each day  of every  year;  said  annuity  (censo)  not 

having  been  recorded.    Mr.  L.,  years  of  age,  landowner,  a  resident  of 

,  has  applied  to  the  Court  of  First  Instance  of ,  stating  that  he  has 

acquired  the  ownership  of  said  house  by  purchase,  by  virtue  of  a  verbal  contract 

entered  into  with  his  neighbor,  A.,  on  the  ,  and,  desiring  to  record  his 

ownership,  he  asked  that  after  due  process  of  law  it  be  declared  that  he  has 
proven  said  ownership.  Having  heard  the  Department  of  Public  Prosecution, 
and  having  summoned  the  vendor,  A.,  as  well  as  the  owners  of  the  adjoining 
estates,  said  action  at  law  proceeded  in  the  manner  provided  for  by  art.  395  of 

the  Mortgage  Law,  judgment  being  rendered  by  the  said  Court  on  the of 

,  through ,  which  became  final  and  by  which  it  was  declared  that 

Mr.  L.  is  the  owner  of  the  aforesaid  house ;  by  virtue  of  which  he  records  the 
ownership  of  this  estate  without  any  conditions  whatsoever.  The  above  appears 
in  the  copy  of  the  judgment  in  the  above  said  action,  which  copy  has  been  pre- 
sented in  this  Registry  on  the day  of ,  at o'clock  in  the , 

according  to  entry  number ,  folio of  the  Day  Book.    And  all  being  Jn 

conformity  with  the  documents  to  which  I  refer,  I  sign  this  entry  in  Arecibo, 

this day  of ,  18—. 

(Full  signature  and  fees.) 

IX. — Record  of  a  judicial  sale  instrument. 

Estate  Number  . 

marginal  notes.  0rd,"al       Town.— House  .     (For  the  description 

number.   0f  the   property   g^   the   preceding   forms.) 
4.        This   property   is  charged  with   the   incum- 
brances   which    appear   in    the    second   and 

third  records  of  this  number,   folio  ,  volume  ,  of  the  Municipality 

of  this  city.     Mr.  A.  I.,  a  resident  of  ,  years  of  age,  widower, 

planter,  acquired  said  estate  as  an  legacy  from  his  father,  Mr.  L.  P.. 
according  to  the  first  record.  An  attachment  of  this  house  having  been 
issued  in  certain  proceedings  in  a  summary  action,  instituted  against 
Mr.  A.  I.,  the  owner  of  the  same,  as  appears  from  notice,  letter  A,  of 
this  estate,  its  sale  at  public  auction  was  decreed,  and  as  soon  as  it  was  Issued 
the  appraisement  of  the  estate  was  ordered  and  the  proper  notices  of  said  auction 
were  posted  for  twenty  days.  At  the  public  auction  it  was  sold  to  the  highest 
bidder,  Mr.  M.  N„  a  resident  of , years  of  age,  married,  and  a  mer- 
chant by  occupation,  for  the  sum  of pesos ;  which  sale  was  approved  by 

the  Court,  said  Court  ordering  the  execution  of  the  proper  deed  to  the  pur- 
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ctanser  and  the  cancellation  of  the  notice  of  attachment,  letter  A,  after  the  pay- 
ment of  the  amount  of  said  bid.  The  debtor,  owner  of  this  estate,  not  having 
come  forth  to  execute  the  proper  bill  of  sale,  the  Court  ordered  that  it  should 

be  officially  executed  on  the day  of ,  One  Thousand ,  before 

the  notary,  Mr.  N.  P.    In  fulfillment  of  this  order,  Hon.  ,  single,  — — 

years  of  age,  the  Judge  of  First  Instance  of ,  by  public  instrument  exe- 
cuted in  the  same  city  on  the  fifteenth  day  of  October,  One  Thousand , 

before  the  notary,  Mr. .  sells  the  estate  of  this  number,  in  the  name  of 

and  by  reason  of  the  nonappearance  of  Mr.  A.  I.,  to  the  said  Mr.  M.  N.,  for  the 
consideration  of  Ten  Thousand  pesos,  which  amount  was  deposited  in  the  Court 
before  the  execution  of  the  instrument  The  purchaser,  Mr.  M.  N„  records  the 
acquisition  of  this  estate  by  deed  of  purchase.  All  the  above  appears  from  the 
bill  of  sale,  executed  on (as  in  the  preceding  forms). 

Havana,  of ,  18 — 

(Full  signature  of  the  Register.) 

Fees:  12.60  pesos,  number  7  of  the  Schedule. 

X. — Full  record  of  a  title  of  possession,  including  several  estates  situated  in 
the  same  municipal  district. 

Estate  Number . 

uiBGiNAL  kotos.  0pdl°al       Rural  —  Meadow  land,  called  ,   sit- 

The    othe7~flve    estates    -  *'    uated  ta  the  difltrl<*  of ,  it  is  bounded 

included   In  the  same  in-        1.        by ,  etc.,  having  an  area  of ,  equal 

strament,  from  which  the  to  .     It  is  not  charged  with  any  lncum- 

u?%!M^n™  %  brances.     Its  value  is  Two  Hundred  pesos. 

and  Tolumea  noted  on  the  Mr.  A., years  of  age,  married,  landowner, 

margin  of  entry  number —,  resident  of  ,  applied  to  the  Court  of 

Day  Bo^kT  ~~  .  petitioning  for  the  legalization  of  his 

(Date  and  surname.)  possession   of  said  estate,   which   he  owned 

since (such  a  date),  upon  which  date 

he  inherited  it  from  his  father,  Mr.  B.,  no  written  title  to  the  property  having 
been  executed.  The  petition  having  been  admitted,  the  owners  of  the  contiguous 
estates  were  summoned,  who  did  not  testify  to  anything  against  the  right  of 
Mr.  A.,  and  Messrs.  C.  and  D.,  neighbors  and  landowners  of  said  town,  testified 
as  witnesses,  and  stated  that  Mr.  A.  did  to  their  own  knowledge  possess  said 

meadow  land  for years.    The  proceedings  having  been  communicated 

to  the  Department  of  Public  Prosecution,  and  the  latter  having  thought  that, 
according  to  its  opinion,  all  the  formalities  of  the  law  had  been  observed,  the 

decree  of  approval  was  issued  on  the (such  a  date).    In  consequence 

thereof,  having  searched  the  Registry  and  not  having  found  therein  any  entry 
contradicting  the  above,  I  record  the  possession  of  the  estate  in  favor  of  Mr. 
A.,  without  prejudice  to  a  third  party,  who  may  have  a  better  right  to  its  owner- 
ship. In  the  proceedings  there  are  Included  five  other  estates,  which  are  re- 
corded where  the  marginal  note  of  this  entry  indicates.    All  the  above  appears 

from  the  proceedings  had  in  the  Court of  the ,  before  the  Clerk  of 

the  Court,  Mr.  H.,  which  document  has  been  filed  in  this  Registry (such 

hour  and  day),  according  to  entry  number ,  volume folio of  the 

Day  Book,  the  proceedings  having  been  filed  under  number  in  package 

.    And,  being  in  conformity  with  the  documents,  to  which  I  refer,  I  sign 

this  entry  in  Cagay&n,  this day  of ,  18—. 

(Full  signature  of  the  Register.) 
Fees :  62  centavos,  additional  art.  6  of  the  Law. 

XI. — Entry  of  possession  of  an  estate  at  the  instance  of  a  person  having  an 
unrecorded  property  right  thereon. 

Estate  Numbkb . 

masginal  kotos.  Ordinal       Town. — House  designated  with  number 

number.    of street,  of  this  city,  measuring 

1.        meters  in  front, on  each  side, in  the 

rear,  which  make square  meters  of  super- 
ficial area ;  it  Is  bounded  on  the  right  by  house  number ,  belonging  to  Mr. 

M.,  on  its  left  by  house  number ,  of  Mr.  J.,  and  in  the  rear  by  the . — 

street    This  house  is  encumbered  with  an  unrecorded  annuity  (censo)  of  — — 
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pesos  of  principal  in  favor  of  Mr.  E.,  and  with pesos  of  annual  feudal  fees, 

as  appears  from  the  preceding  notice,  letter  A.    On  the day  of Mr. 

E.  has  made,  through  Mr.  R.,  the  notary  of ,  a  demand  upon  Mr.  F.f  that 

the  latter  should,  within  thirty  days,  record  in  his  name  the  ownership  or  pos- 
session of  the  said  bouse ;  this  not  having  been  done  and  at  the  same  time  there 

not  having  been  any  opposition  to  the  said  demand,  Mr.  B.  applied  to  the 

Court  of  the ,  petitioning  that  the  possession  belonging  to  Mr.  B.  since 

(such  a  date)  be  legalised,  as  upon  the  above  said  date  he  bad  acquired 

said  estate  from  his  mother,  Mrs.  R.,  without  any  written  title.  The  petition 
having  been  admitted,  the  owners  of  the  contiguous  houses  were  summoned  and 
did  not  testify  to  anything  against  the  right  of  Mr.  F.,  Messrs.  G.  and  H.,  neigh- 
bors, landowners  of  the  town,  where  the  estate  is  situated,  testified  that  the 
said  interested  party,  to  their  own  knowledge,  had  possession  of  this  bouse 

for years. 

From  the  certificate  issued  by  the  Municipality  of ,  upon  the  applica- 
tion of  Mr.  E.,  signed  and  sealed  by  the  Alcalde,  Mr.  N.,  by  the  syndic,  Mr.  J., 
and  by  the  secretary,  Mr.  P.,  it  may  be  seen  that,  according  to  the  assessment 

list  kept  in  that  town,  Mr.  F.  pays pesos  of  taxes  on  said  estate,  as  its 

owner.  After  hearing  the  opinion  of  the  Department  of  Public  Prosecution, 
which  stated  that  in  its  judgment  all  the  formalities  of  the  law  have  been 

complied  with,  the  Court  has  issued  the  decree  of  approval  on  the (such 

a  date).  In  consequence  whereof,  having  made  a  search  in  the  Registry,  and 
not  having  found  in  it  any  entry  contradictory  to  the  above  stated,  I  record  the 
possession  of  said  estate  in  favor  of  Mr.  F„  without  prejudice  to  a  third  party 
who  may  have  a  better  right  to  the  estate.    Thus  it  is  stated  in  the  writ  of 

requisition  of  the  proceedings  had  in  the  Court  of ,  before  the 

clerk,  Mr.  N.t  and  in  the  above-mentioned  certificate,  which  documents  have 

been  filed  in  this  Registry  on (day  and  the  hour),  as  per  entry  number 

,  volume ,  of  the  Day  Book,  said  originals  having  been  filed  with 

numbers (whatever  they  may  be)  in  the  proper  package.    And  all  being  in 

conformity  with  the  documents  to  which  I  refer,  I  record  this  entry  and  sign 

it  at  Mayagttez,  this day  of ,  18—. 

(Full  signature  and  fees.) 

XII. — Record  of  a  legacy  consisting  of  an  annuity  (censo). 

Estate  Numbeb . 

iubquul  icons.  0rdl2i1       Town.— House  number ,  the  description 

number.    of  which  lg  found  in  tJle  preceding  entry.     It 

4.        is  encumbered  with  a  transferable  annuity 
(censo  consignativo)   of  pesos  of  prin- 
cipal and pesos  of  interest  imposed  by  Mr.  A.,  in  favor  of  Mr.  B.,  according 

to  the  instrument  executed  on  the of (such  a  date),  said  annuity 

being  made  dependent  upon  the  condition  of  the  obligation  of  payment  for 

masses  each  and  every  year  in Church,  according  to  the  record  of  this 

number on  folio ,  volume .  There  is  no  evidence  of  other  incum- 
brances.   Mrs.  F.,  the  wife  of  Mr.  E.,  of  age,  who  acquired  said  annuity  by  gift 

from  her  brother,  Mr.  B.,  as  per record  of  this  number,  folio ,  volume 

,  died  on  the (such  a  date),  and  by  her  will,  executed  on  the of 

before  the  Notary,  Mr.  D.f  she  has  bequeathed  said  annuity  to  Mr.  EL 

(of  such  a  status  and  residence)  upon  the  following  conditions  (verbatim) : 
"  First,  that  in  case  Mrs.  H.  shall  have  issue  she  shall  have  no  right  to  alienate 
said  annuity  during  her  life,  in  order  that  it  may  go  over  in  its  entirety  to 
her  children;  and,  second,  that  out  of  its  income  there  shall  be  paid  a  life 

annuity  of to  Mr.  I.  each  and  every  year."    In  virtue  whereof  Mrs,  H. 

records  the  acquisition  of  said  annuity,  as  a  legacy,  upon  the  aforesaid  condi- 
tions. All  the  above  appears  from  the  said  will,  and  the  schedule  of  Mrs.  H.*s 
share  of  the  estate  issued  in  the  judicial  partition  of  the  property  left  at  the 

death  of  Mrs.  E„  approved  by through on  the day  of . 

in  the  year  of  our  Lord ,  which  documents  have  been  filed  in  this  Regis- 
try on  the day ,  at  twelve  o'clock  in  the  morning,  according  to  entry 

number ,  folio ,  volume of  the  Day  Book.  And  it  being  in  con- 
formity with  the  documents  to  which  I  refer,  I  sign  this  entry  in  San  Cristobal, 

this day  of ,  18—. 

(Full  signature  and  fees.) 
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XIII. — Full  record  of  an  instrument  constituting  a  voluntary  mortgage  upon 
several  estates  situated  in  the  same  municipal  district. 

Estate  Number . 

marginal  Noras.  Ordinal       Rural  plantation ,  the  description  ap- 

The  three  other  estates  °U  '  Pears  *n  the  preceding  record,  and  is  identical 
Included  in  the  same  in-  2.  with  the  description  made  in  the  instrument 
"V?1?1^^  Jl?*?*  -5Lc?-bi«e  now  Presented.    Its  value  is  forty  thousand 

■nlSSUSrS  ThS  foilSj  Pesos.    According  to  the  records,  this  estate 

and  volumes  mentioned  on  does  not  appear  to  be  charged  with  any  in- 

the  margin  of  entry  num-  cumbrances,  but  in  the  instrument  presented 

of  the  Day  iook.  "" *  there  is  included  the  right  of  way  in  favor  of 

[Date  and  smmome.)  coffee    plantation,   belonging   to    Mr. 

The     adjoining     record  J.  ByP     Mr.  J.  R.  y  O.,  resident  of  Madrid, 

number  2   is  canceled   by  married,  of  age,  merchant,  is  the  owner  of 

the  record  number  — ,  folio  this  estate,  according  to  the  preceding  record. 

^(DaUBan^USSnnme  )  Mr-  J-  G-  *  P"  resident  of  this  city,  single,  of 

age,  (trade  or  profession),  by  virtue  of  a  spe- 
cial power  of  attorney  granted  to  him  by  the  former  constitutes  a  voluntary 
mortgage  upon  three  other  estates,  as  security  for  the  sum  of  twenty  thousand 
pesos,  which  sum  Mr.  V.  D.  y  P.  has  loaned  him  through  the  medium  of  the  said 
Mr.  J.  R.  y  O.,  delivering  the  money  at  the  time  of  the  execution  of  the  instru- 
ment, in  gold  and  silver  coin,  the  notary  before  whom  the  Instrument  was 
acknowledged  testifying  to  the  payment  of  said  money;  and  the  distribution 
of  the  whole  amount  of  this  mortgage  among  the  estates  affected  by  said  mort- 
gage having  been  made,  the  estate  of  this  number  is  liable  for  the  sum  of  six 
thousand  six  hundred  pesos,  in  the  following  manner :  Five  thousand  pesos  by 
reason  of  the  loan,  one  thousand  pesos  as  interest,  and  six  hundred  pesos  for 
expenses  and  costs  that  would  be  incurred  in  case  of  a  lawsuit,  said  estate  being 

appraised  at ,  waiving  any  new  appraisement,  or  action  with  this  object 

in  view.  Said  mortgage  was  entered  into  upon  the  following  conditions,  the 
only  ones  which  limit  in  any  way  the  rights  of  the  owner :  "  First,  the  loan  is 
made  for  a  term  of  four  years,  running  from  the  date  of  the  execution  of  the 
instrument"    "Third,  Mr.  J.  R.  y  O.  shall  pay  to  V.  D.  y  P.  on  the  first  day 

of of  each  and  every  one  of  the  years  18 — ,  18 — ,  18 — ,  and  18 — ,  the  sum 

of  two  thousand  pesos  as  interest,  and  shall  repay  the  principal  on  the day 

of ,  18 — ."    Mr.  V.  D.  y  P.  records  his  mortgage  right  upon  this  estate 

and  upon  three  other  estates,  recorded  in  the  places  indicated  in  the  marginal 
note.  All  the  above  appears  in  the  said  instrument  of  loan  secured  by  mort- 
gage, the  power  of  attorney  referred  to  being  incorporated  in  said  instrument, 

executed  in  this  city  on  the day  of ,  18 — ,  before  the  notary,  Mr. 

L.  L.,  the  first  copy  of  which  has  been  presented  in  this  Registry  at a.  m. 

in  the  morning  on  the day  of ,  18 — ,  according  to  entry  of  presenta- 
tion number ,  folio ,  volume of  the  Day  Book.    All  the  above  being 

in  conformity  with  the  aforesaid  document,  I  sign  this  in  Oavlte  this day 

of ,  18—. 

(Full  signature  of  the  Register.) 

Fees:  Ten  pesos,  number  7  of  the  Schedule. 

XIV. — Brief  record  of  a  mortgage  relating  to  another  estate  included  in  the 

same  instrument. 

Estate  Numbeb . 

maioinal  notes.  Ordinal       Town.— House,    the   description   of   which 

(The  same  as  the  pre-    ""        '   •     rt  ls  not  charged  with  any  incum- 

cedlng  form.)  2.        brances.     Mr.  J.  R.  O.,  resident  of  Madrid, 

married,  of  age,  merchant,  acquired  this 
estate,  as  may  be  seen  in  the  preceding  record,  being  represented  by  Mr.  J.  G.  P., 
a  resident  of  this  town,  single,  of  age  (trade  or  profession),  constitutes  by  the 

instrument  executed  in  this  city  on  the day  of ,  before  the  notary. 

Mr.  L.  L.,  a  voluntary  mortgage  in  favor  of  Mr.  V.  D.  y  P.  upon  this  estate  an 
security  of  the  loan  made  by  him  upon  the  conditions  stated  in  the  full  record 

of  estate  number ,  folio ,  volume of  this  Registry,  the  estate 

of  this  number  being  liable  for  the  sum  of  four  thousand  pesos  of  principal, 
eight  hundred  pesos  for  Interest,  and  four  hundred  pesos  more  for  costs  and  ex- 
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penses  in  case  of  litigation,  said  estate  being  appraised  at  the  sum  of , 

waiving  appraisement *>r  action  with  this  object  in  view.  Mr.  V.  D.  y  P.  records 
his  mortgage  right  upon  this  estate  and  upon  three  other  estates  recorded 
according  to  the  indications  in  the  marginal  note. 

(Date  and  surname  of  the  Register.) 
Fees :  9  pesos,  number  7  of  the  Schedule. 

XV. — Record  of  transfer  of  mortgage  rights. 

Estate  Number . 

marginal  wo-™.  Ordinal       Town.— House  number ,  the  description 

number.    of  which  ig  to  De  found  ln  f^e  preceding  rec- 

ord.   According  to  the  second  record  of  this 

number  It  appears  encumbered  with  a  mortgage.    Mr.  A., years  of  age,  has 

acquired  mortgage  rights  against  Mr.  B.,  upon  said  house,  amounting  to 

pesos  of  principal,  the  maturity  of  which,  interest,  and  other  particulars  are 

stated  in  the  said  second  entry,  and  he  does  cede  and  transfer  It  to  Mr.  S., 

years  of  age,  for  the  consideration  of pesos,  which  was  paid  in  cash  in  the 

presence  of  the  notary,  who  testifies  to  the  fact  of  said  payment  having  been 
made.  The  debtor  was  notified  of  this  transfer  and  was  present  at  its  execution, 
and  the  contract  was  drafted  with  the  following  conditions  which  affect  the 

right  of  the  assignee: (verbatim).    By  virtue  thereof  Mr.  S.  records  the 

said  mortgage  right  upon  the  above-mentioned  conditions.  All  the  above  ap- 
pears from  the  instrument  of  transfer  of  mortgage  rights,  executed  on  the 

(such  a  date),  before  the  notary,  Mr.  P.,  the  first  copy  of  which  has  been 

presented  in  this  Registry  on  the day  of at o'clock,  as  per  entry 

number ,  folio ,  volume of  the  Day  Book.  The  above  being  in  con- 
formity with  the  instrument  referred  to,  I  make  the  present  record  and  sign  It 

in  Ponce  this day  of ,  18 — . 

(Full  signature  and  fees.) 

XVI. — Record  of  real  property  in  favor  of  the  husband. 

marginal  Nona.  Ordinal       Rural.— Sugar  estate  ,  the  descrip- 

pumber-    tion  of  which,  and  encumbrances  appear  in 

record  folio  of  this  volume.    Mr.  A.t  a 

resident  of ,  widower,  years  of  age,  acquired  said  estate,  as  it  ap- 
pears in  the  record,  and  having  a  daughter  named  Miss  C,  single, years  of 

age,  who  engaged  herself  on  (such  a  date)  to  marry  Mr.  B.,  a  resident  of , 

single  (age  and  occupation),  decided  to  constitute  an  appraised  dowry  of 

pesos  in  favor  of  his  said  daughter.  Amongst  the  property  which  constituted 
the  dowry  there  is  the  above-mentioned  estate,  appraised  by  mutual  consent  at 
pesos,  and  delivered  to  Mr.  B.,  the  notary  certifying  to  it,  with  an  appraise- 
ment for  the  purposes  of  a  sale,  but  with  the  following  conditions  (here  there 
shall  be  stated  the  conditions  that  may  have  been  agreed  to  in  conformity  tcith 
Art.  193  of  the  Regulations).  Mr.  E.  records  the  ownership  of  this  estate  with 
the  above-mentioned  conditions,  said  estate  being  charged  with  a  legal  mortgage 

in  favor  of  the  said  dowry  for ,  at  which  sum  it  was  appraised.    All  the 

above  appears  in  the  dowry  instrument  executed  in  ,  on  the day 

of ,  (such  a  date),  before  the  notary,  Mr.  F.,  the  first  copy  of  which  was 

presented  at o'clock  in  the ,  on  the day  of ,  according  to 

entry  number ,  folio ,  volume of  the  Day  Book.  And  being  In  con- 
formity with  the  document  referred  to,  I  issue  these  presents  and  sign  them, 
in  Bejucal,  this day  of ,  18—. 

XYII.—rAnother  record  of  an  appraised  dowry. 

Estate  Number  . 

marginal  NOTES.  Ordinal      Rural.— Cattle   ranch,    the    description    of 

number.   whicn  m  the  flrst  re^a  iB  ln   conformity 

2.        with  that  made  in  the  instrument  now  pre- 
sented.   There  is  no  evidence  of  any  incum- 
brances upon  it,  etc.    Miss  A., years  of  age,  spinster,  a  resident  of , 

acquired  this  estate  from  her  father,  Mr.  D.,  according  to  the  above  said  first 
record,  and,  having  entered  into  marriage  on  the (the  date)  with  Mr.  C* 
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Of 


years  of  age,  single,  a  merchant,  and  resident  of 


delivers  said 


estate  to  him  before  the  notary,  Mr.  N.,  as  appraised  dowry,  for  the  purpose  of 
which  the  value  of  said  estate,  by  mutual  agreement  between  the  spouses,  has 

been  appraised  at pesos.    Mr.  G.  records  the  ownership  of  this  estate,  the 

acquisition  of  which  was  by  virtue  of  appraised  dowry  of  his  wife,  Miss  A., 
according  to  the  laws,  and  without  any  special  conditions.  In  compliance  with 
the  mortgage  law  this  estate  is  mortgaged  for  all  its  value  in  favor  of  the  said 
Miss  A.    The  above  appears  from  the  instrument,  constitution  and  delivery  of 

the  appraised  dowry  made  by  Miss  A.  and  Mr.  G.  on  the  (date),  the 

first  copy  of  which  has  been  presented,  etc     {Ends  like  the  other  entries.) 

XVIII. — Record  of  a  mortgage  to  secure  an  unappraised  dowry,  and  consisting 

of  personal  property. 

Estate  Number * 


MARGINAL    NOTES. 

The  other  two  estates 
included  in  the  instrument, 
from  which  this  record  has 
been  taken,  are  recorded 
on  folio  number  —  volume 
—  of  this  Municipality, 
record  fifth,  and  folio  — 
of  volume  —  of  the  Munici- 
pality of ,  record  third. 

{Date  and  surname.) 


Ordinal 
number. 


Rural. — Farm,    the   description  of   which, 
etc.    There  is  no  evidence  of  this  estate  being 

encumbered,  etc.    Mr.  A.,  years  of  age, 

etc.,  acquired  said  farm  by  purchase  from 
Mr.  B.,  as  it  appears  by  the  third  record 
of  this  number.    The  said  Mr.  A.  has  agreed 

to  marry   (or  married)  on  the  day  of 

Miss  P., years  of  age,  a  spinster, 

resident  of ;  and  Mr.  O.,  a  resident  of 


,  the  father  of  Miss  P.,  gives  her,  as 

unappraised  dowry,  and  as  such  has  delivered  to  Mr.  A.,  the  notary,  Mr.  N., 
certifying  to  the  same,  the  following  dowry,  besides  several  estates,  prop- 
erty  rights,   and  personal   property,  consisting  of  jewelry  to  the  value   of 

pesos ;  furniture,  cattle,  and  clothing  to  the  value  of pesos ;  and  lastly, 

pesos  in  cash.    By  virtue  of  said  dowry  Mr.  A.  binds  himself  to  restore 

the  same  property  which  has  been  given  to  him  as  unappraised  dowry  in 
the  condition  it  may  be  on  the  dissolution  of  the  marriage,  and  failing  to 
do  so,  to  be  liable  for  the  amount  of  the  value  at  which  it  was  appraised 
in  the  dowry  instrument,  as  that  was  the  only  object  of  appraising  the 
above-mentioned  property;  and  in  consequence  of  the  demand  of  Mr.  G. 
upon  him  to  secure  the  restitution  of  the  dowry  by  means  of  a  legal  mort- 
gage, Mr.  A.  mortgages  the  estate  of  this  number  and  two  other  estates  In 

favor  of  Miss  P.,  to  secure  the  total  amount  of pesos,  at  which  the  above 

said  personal  property  has  been  appraised,  and  in  order  to  meet  the  possible 
case  of  the  failure  to  return  some  of  the  above-mentioned  dowry  property, 
distributing  his  liability  among  the  above  said  three  estates,  so  that  the  estate 

of  this  number  is  liable  in  the  amount  of pesos,  being  appraised  at 

pesos,  with  the  waiver  of  any  new  appraisal  or  action  having  this  object  in 
view.  Mr.  G.  accepts  the  said  mortgage,  considering  it  sufficient  to  cover  said 
liability,  and  agrees  to  the  distribution  of  said  liabilty  as  made.  Miss  P. 
records  her  mortgage  right  upon  this  estate  in  the  terms  stated,  and  upon  two 
other  estates  recorded,  as  appears  by  the  marginal  entry.  All  of  which  appears. 
(Ends  as  the  record  of  a  voluntary  mortgage.) 


XIX. — Record  of  a  mortgage  upon  real  property  to  oe  set  apart. 
Estate  Number . 


MABGINAL    NOTES. 

The  other  estate,  In- 
cluded in  the  instrument 
from  which  this  record  was 
taken,  had  been  recorded  on 
folio  — ,  of  volume  —  of 
this  Municipality,  third 
entry. 

(Date  and  surname.) 


Ordinal 
number. 


Rural. — Plantation,  the  description  of 
which  appears  in  the  first  record,  identical 
with  the  description  made  in  the  instrument 
now  presented,  differing  only  in  regard  to  the 
boundaries,  in  the  following  manner:  "On 
the  North  by  ,  on  the  Bast  by 


on  the  South  by 


-,  and  on  the  West  by 


There  is  no  evidence  of  its  being 

burdened  with  any  incumbrances.    Mrs.  A., years  of  age,  married,  residing 

in  ,  acquired  said  farm  from  her  father,  Mr.  I.,  as  stated  in  the  first 

record  of  this  number.    Said  Mrs.  A.  was  married  for  the  first  time  to  Mr.  B., 

who  died  (such  a  day),  and  two  children  of  that  union  are  living,  Mr.  D., 

years  of  age,  and  Miss  EL, years  of  age;  Mr.  B.  willed  to  Miss  A.  one-fifth 
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of  his  property,  by  a  testament  executed  in on  the day  of , 

19 — ,  before  a  notary;  the  following  property  was  awarded  to  her  in  payment 

thereof:  The  house,  recorded  on  folio  t  nnmber  ,  of  volume  of 

the  Municipality  of  ,  record  number  five,  to  the  value  of  pesos; 

jewelry  to  the  value  of pesos ;  and pesos  in  coin ;  which  four  items 

make  the  sum  of (so  much),  as  appears  by  distribution,  approved  by  the 

Judge  of 1  on  the day  of ,  through ,  the  certified  copy 

of  which  award  was  issued  by  the  notary ,  Mr.  R.,  on  the day  of 

,  in {such  a  town).    And,  as  Mrs.  A.  has  on  the {such  a 

date)  contracted  a  second  marriage  with  Mr.  G.,  the  above-mentioned  property 
resulting  from  the  said  one-fifth  has  been  set  apart  for  the  children  of  the  first 
husband.  Mr.  B.,  as  guardian  of  said  children,  demanded  that  said  property 
be  secured  by  a  proper  mortgage.    In  due  course  of  the  proceedings,  the  Court 

of issued  an  order  approving  the  mortgage  offered  by  Mrs.  A.,  consisting 

of  the  only  real  property  she  was  possessed  of,  and  said  mortgage  being  insuffi- 
cient, she  is  obliged  to  amplify  it  with  the  first  real  property  she  may  acquire, 
said  Court  ordering  the  execution  of  the  proper  instrument    According  to  said 

instrument,  Mrs.  A.  mortgages  the  estate  of  this  number  for ,  the  amount 

of  its  appraisal,  which  is  made,  waiving  any  new  appraisal  or  action  with  this 
object  in  view,  and  upon  the  condition  that  upon  the  acquisition  of  more  real 

property,  she  shall  mortgage  enough  of  it,  so  as  to  complete  the  sum  of , 

the  value  of  the  property  to  be  set  apart  The  children,  Mr.  D.  and  Miss  R, 
record  their  mortgage  right  upon  this  estate  and  upon  another  estate  recorded 
as  indicated  in  the  marginal  note,  and  upon  the  above-mentioned  condition. 
All  of  which  appears,  etc.    (It  ends  as  all  the  other  entries.) 

XX. — Record  of  a  legal  mortgage  in  favor  of  the  state* 

Estate  Number . 

marginal  Nona.  Ordinal       Town.— House,   the  description   of  which, 

number.   etc   m    Tnere  ig  no  evidence  that  this 

2.       house   is   charged   with   any   incumbrances. 

Mr.  A., years  of  age,  acquired  said  house 

by  inheritance  from  his  father,  Mr.  P.,  as  per  the  first  record  of  this  number. 
Mr.  D.,  a  resident  of ,  having  been  appointed  Superintendent  of  the  Lot- 
teries in  the  town  of ,  and  having  offered  this  house  as  security,  amount- 
ing to ,  the  proper  proceedings  have  been  begun,  which  were  approved 

by ,  of ,  the  house  of  this  number  having  been  deemed  sufficient 

to  cover  the  above  said  liability.  By  virtue  of  which  Mr.  A.,  as  bondsman  of 
Mr.  D.,  mortgages  the  house  of  this  number  as  security  to  the  State  for  the 

amount  of for  the  liabilities  which  Mr.  D.  may  incur  in  the  onlce  of 

said  Superintendent  of  Lotteries,  the  estate  being  appraised  at ,  waiving 

any  new  appraisal  or  action  with  this  object  in  view.    This  bond {the 

special  conditions  upon  which  said  bond  was  constituted  have  to  be  inserted 
here,  and,  in  case  there  were  no  special  conditions,  this  fact  must  be  stated 
here).  The  State  records  its  right  to  the  legal  mortgage,  as  to  the  result  of 
the  above-mentioned  office  with  the  aforesaid  conditions  (or  without  any  condi- 
tions).    The  above  appears  from  the  instrument  constituting  the  mortgage 

security,  executed  by  Mr.  A.  on  the day,  before  the  notary,  Mr.  E.f  the  first 

copy  of  which  was  filed  on  the ,  etc.     (It  ends  as  all  the  other  entries.) 

XXI.— Cautionary  notice  of  a  legacy  of  twenty-five  thousand  pesos. 

Estate  Number . 

marginal  Noras.  Ordinal       Rural.— Plantation,    the    situation,    super- 

number.  flclal  area?  boundaries,  and  other  particulars 

Letter  — .  are  to  be  found  in  record f  of  this  number 

on  folio  ,  volume  ,  and  the  Incum- 
brances thereon  appear  from  the  record  of  the  same  number,  on  folio  , 

volume ,  of  this  Municipality.    Mr.  A.,  resident  of ,  and  the  owner  of 

this  estate,  as  appears  from  record ,  folio ,  volume ,  died  in , 

the day  of of  the  present  year,  leaving  a  legacy  of  25,000  pesos  to 

his  nephew,  Mr.  C,  single,  15  years  of  age,  residing  in ,  and  constituting 

his  two  sons,  Mr.  E.  and  Mr.  F.,  both  of  age,  his  universal  heirs.  Said  legacy 
having  been  accepted  by  the  latter,  although  the  partition  of  the  property  has 
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not  been  made  up  to  this  date,  the  legatee,  Mr.  C,  applied  to  the Court, 

petitioning  that  a  cautionary  notice  be  ordered  to  be  made  in  his  favor  upon 
the  above-mentioned  plantation;  the  Court  having  allowed  said  claim,  Mr.  C. 
gives  public  notice  as  to  his  right  as  legatee,  and  by  virtue  thereof  he  has  con- 
stituted this  cautionary  notice  upon  the  above  said  plantation  for  the  term  of 
the  one  hundred  and  eighty  days  prescribed  by  the  law.    All  the  above  stated 

appears  from  the  mandate  of  the ,  issued  on (such  a  date),  before 

Mr.  G.,  presented  in  this  the  Registry  on  the day  of ,  at o'clock 

in  the  morning,  as  per  entry  number ,  folio ,  volume of  the  Day 

Book,  and  which  order  has  been  filed  under  number of  the  proper  pack- 
age.   And  it  being  in  conformity,  etc. 
(Date,  full  signature,  and  fees,) 

XXII. — Cautionary  notice  of  an  instrument  of  cancellation,  the  record  of  which 

is  suspended. 

Estate  Number ; 

marginal  notis.  Ordinal       Record  number ,  folio ,  of  volume 

The  cautery  notice  of  mml**'  ~ *  by  which  Mr.  D  constituted  a  mortgage 

this     entry     has     lapsed,  Letter — ,  for in  favor  of  Mr.  B.,  is  shown  to  be 

sixty  days  haying  passed  canceled  by  an  instrument  executed  by  the 

£med£n|   ttE IdaSrfS  **>ve  said  interested  parties  on  the  day 

the  instrument  the  record  of  ,  of  ,  before  the  notary,  Mr. 

of   which    was   requested.  C.,  the  first  copy  of  which  has  been  presented 

S°(Drti  and  surname  )  on  tne da^  •  of •  according 

to  entry  number 1  volume of  the  Day 

Book.    But  as  there  appeared  therein (here  all  the  defects  capable  of 

correction  therein  contained  shall  be  stated),  I  return  it  for  the  correction  of 
these  defects  within  sixty  days,  and  meanwhile  I  suspend  the  record  of  cancel- 
lation, in  its  place  entering  this  cautionary  notice.  And  it  being  in  conformity 
with  the  said  instrument,  I  sign  this  entry  in  Aguadilla,  this day  of , 

(Full  signature  and  fees.) 

XXIII. — Cautionary  notice  of  a  voluntary  mortgage* 

Bstate  Number . 

marginal  NOTBs.  Ordinal       Rural.— Coffee  plantation,  the  description 

number.   of   wnicn   appears   in    the   preceding   entry. 
Letter  A.  There  is  no  evidence  that  it  is  charged  with 

any  incumbrances.    Mr.  A., years  of  age, 

acquired  said  estate  by  purchase  from  Mr.  B.,  as  appears  from  the  above  entry, 

and  he  mortgages  it  to  Mr.  C, years  of  age,  as  security  for  a  loan  of 

pesos  upon  the  following  conditions —  (verbatim).    The  above  appears  from 

the  instrument  of  loan  secured  by  mortgage  executed  by  Mr.  A.  and  Mr.  C.  on 

day  of ,  before  the  notary,  Mr.  E.,  the  first  copy  of  which  has  been 

presented  in  this  Registry  on ,  at o'clock  in  the  morning,  according  to 

entry  number of  the volume  of  the  Day  Book.  And  all  the  above  be- 
ing in  conformity  with  the  instrument  to  which  I  refer,  but  having  found  in 

said  instrument  a  defect  capable  of  correction  (here  the  particulars  of 

the  defects  shall  be  stated),  I  do  suspend  the  record  and  return  the  instrument, 
in  order  that  the  interested  parties  may  correct  the  above-mentioned  defect 
within  sixty  days'  time,  meanwhile  entering  this  cautionary  notice.  And  it  be- 
ing in  conformity,  etc. 

(Date,  signature,  and  fees.) 

XXIV. — Conversion  of  the  preceding  cautionary  notice  into  a  record. 

The  preceding  cautionary  notice,  letter  A, 
8.                            showing  that   Mr.   C.   acquires  a    mortgage 
right  of upon  the  estate  of  this  num- 
ber, is  hereby  converted  into  a  definite  record,  as  the  defect  which  caused  the 
suspension  of  the  record  has  been  corrected  by  means  of  a  new  Instrument 

executed  by  the  same  interested  parties  before  the  proper  notary  on  the 

day  of ,  in  which (here  shall  be  stated  the  manner  in  which  the 
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defect  was  corrected).   The  first  copy  of  said  instrument,  together  with  the  copy 
of  the  former  instrument,  of  which  the  cautionary  notice  was  made,  has  been 

presented  in  this  Registry  on  the day  of of  this  year,  at o'clock 

in  the ,  according  to  entry  number ,  folio ,  volume of  the 

Day  Book.    And  it  being  in  conformity,  etc. 
(Full  signature  and  fees.) 

XXV. — Cautionary  notice  of  a  property  right  in  consequence  of  the  failure  to 
record  the  realty  which  is  affected  thereby. 

Estate  Numbeb . 

marginal  Nona.  Ordinal       Town.  —  House    number    of 


number-   Street,  in  this  town.    It  is  bounded  on  the 

Letter—,  right  by  house  number  ;  in  the  rear  by 

house  number ,  on Street;  and  on 

the  left  by ,  Street.    Its  superficial  area  is square  meters.    Mr.  EL, 

a  resident  of ,  is  the  owner  of  an  annuity  (censo)  of pesos,  princi- 
pal and  of  a  feudal  fee  of pesos  imposed  upon  said  house,  according  to  the 

public  Instrument  executed  on  the day  of before  the  notary,  Mr.  M., 

the  first  copy  of  which  he  has  presented  in  this  Registry,  in  order  that  a  cau- 
tionary notice  might  be  made,  because  it  was  ascertained  that  neither  said 
annuity  (censo)  nor  the  estate  itself  is  recorded  in  favor  of  its  present  owner, 
Mr.  E.,  nor  in  favor  of  any  other  person.  In  consequence  of  its  not  being  re- 
corded in  favor  of  anyone,  I  make  a  cautionary  notice  because  of  the  above- 
stated  defect,  which  should  be  corrected  in  sixty  days.    All  the  above  appears  in 

the  aforesaid  first  copy  presented  in  this  Registry  at o'clock  in  the of 

day  of ,  according  to  entry  number ,  folio ,  volume of 

the  Day  Book.   And  being  in  conformity  with  the  instrument  to  which  I  refer,  I 

sign  this  in  Cadiz,  this day  of ,  19—. 

(Signature  in  full  and  fees.) 

XXVI. — Cancellation  of  a  cautionary  notice  of  an  agricultural  loan,  made  in 
consequence  of  a  written  request  of  the  interested  parties. 

Estate  Number . 

marginal  Noras.  °r*1**1       Cautionary  notice  of  the  Agricultural  loan, 

number.   letter  ^  mentioned  in  folio  ,  volume 

Letter—.  of  this  Municipality,  is  hereby  canceled 

in  consequence  of  the  signed  petition  made 

on day  of by  Mrs.  A.,  in  whose  favor  it  was  constituted,  and  by 

Mr.  B.,  who  has  constituted  it,  in  consequence  whereof  the  estate  to  which  it 
refers  is  freed  from  said  charge.  Both  the  interested  parties  have  been  Identi- 
fied before  me;  and  I  do  hereby  certify  to  knowing  them,  and  that  there  is  no 
evidence  upon  the  record  that  either  of  them  has  lost  his  or  her  respective 
rights  stated  in  the  notice  which  is  canceled.    Said  petition  was  presented  on 

the day  of ,  at o'clock  in  the  morning,  as  appears  from  entry 

number ,  folio ,  volume of  the  Day  Book,  and  is  filed  under  num- 
ber — —  In  the  proper  package.    And  being  in  conformity,  etc. 
(Date,  full  signature,  and  fees.) 

XXVII. — Cancellation  of  a  record  of  a  voluntary  mortgage  upon  several  estates 
situated  in  the  same  municipal  district. 

Estate  Number . 

marginal  no™.  0rdl°aI       The  preceding  record  of  a  mortgage  right  is 

The  same  as  Form  num-    Pa        '   hereby  wholly  canceled,  as  the  debtor,  Mr.  J. 

ber  5.  8.        R.  C,  has  paid  to  the  creditor,  Mr.  J.  V.  D., 

the  sum  of pesos,  together  with  the  in- 
terest past  due,  the  receipt  of  which  has  been  certified  to  by  the  notary,  and 
the  said  creditor  having  consented  to  this  cancellation.    This  appears  in  the 

instrument  executed  on  the day  of ,  before  the  notary,  Mr.  I*  Lu, 

the  first  copy  of  which  instrument  has  been  presented  in  this  Registry,  at 

o'clock  in  the  morning  on  the day  of  the  present  month,  according  to 

presentation  entry  number ,  folio ,  volume of  the  Day  Book,  the 
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ordinary  copy  of  which  instrument  having  been  filed  under  number in  the 

proper  package.     And  being  in  conformity,  etc. 
(Date,  full  signature,  and  fees.) 

BEMABKS. 

The  cancellation  made  according  to  the  preceding  form  shall  be  made  only  in 
the  Registry  corresponding  to  the  estate  in  which  there  appears  the  full  record 
of  mortgages.  In  regard  -to  all  other  estates,  there  shall  be  only  stated  in  the 
margin  of  the  proper  mortgage  records  a  memorandum  in  the  following  terms : 

M  The  adjoining  record  number is  canceled  in  consequence  of  the  payment 

by  the  debtor,  Mr.  J.  R.  O.,  to  the  creditor,  Mr.  J.  V.  D.,  of  the  principal  loaned, 

together  with  the  interest,  according  to  the  instrument  executed  on  the day 

of ,  before  the  notary,  Mr.  L.  L.,  as  appears  from  record  number  3,  estate 

number ,  folio ,  volume of  the  Municipality  of ." 

(Date  and  surname.) 

XXVIII. — Certificate  in  connection  with  entries  of  any  kind  pertaining  to  a 

given  property. 

I,  N.  N.,  Register  of ,  do  hereby  certify  that,  upon  the  application  of 

Mr.  A,  demanding  the  issue  of  a  certificate  of  all  the  entries  of  any  kind  exist- 
ing in  this  Registry  for  thirty  years  last  past,  pertaining  to  the  house  situated 

on  street,  number  ,  block  number  ,  and  having  searched  the 

proper  books,  it  appears: 

First.  That  the  said  house  Is  the  one  designated  under  the  same  number 

(or,  under  such  a  number),  bounded  in  the  year  one  thousand  eight 

hundred  and  fifty-nine  on  the  right (here  the  boundaries),  and  was  sold 

by  its  owner,  Mr.  B.,  to  Mr.  C,  for pesos,  which  was  paid  in  cash,  with 

an  obligation  to  recognize  and  reserve  in  his  favor  an  annuity  (censo)  of  (so 
much  of  the  principal  and  so  much  of  annual  payments),  according  to  the  public 

instrument  executed  on  (such  a  date),  which  was  recorded  in  this 

Registry  on  the  sixth  of  March,  of  said  year,  one  thousand  eight  hundred  and 

fifty-nine,  according  to  what  appears  in  volume  ,  folio  ,  of  the  old 

"  Receptoria." 

Second.  That  said  Mr.  C.  willed  the  above  said  house  to  Mr.  E.  in  his  testa- 
ment, executed  in on  the  sixth  of  January,  one  thousand  eight  hundred 

and  sixty,  which  was  recorded  in  the  fourth  volume,  folio  ,  of  the  old 

"  Reeeptorfa." 

Third.  That  Mr.  E.  mortgaged  said  house  to  Mr.  G.  as  security  for  a  loan 

of pesos  for  ten  years  at  five  per  cent  interest,  according  to  the  public 

instrument  executed  in  the  said  city,  of on  the  ninth  day  of  November, 

one  thousand  eight  hundred  and  sixty-four,  which  was  recorded  in  the 

book,  folio ,  etc.  (on  such  date),  which  record  has  not  been  canceled  up 

to  date.  (In  this  manner  all  the  other  records  that  may  appear  shall  be  stated 
ending  thus:)  And  there  being  no  other  entry  in  force  either  in  the  Registry 
or  in  the  Day  Book,  I  sign  these  presents  in  . 

(Date  and  signature.) 

Fees  for  the  search  in  the  old  "  Receptoria," . 

Do.    For  this  certificate,  . 

XXIX. — Verbatim  certification  of  entries  of  all  kinds  by  virtue  of  a  judicial 

mandate. 

I,  N.  N.,  etc., certify  that,  in  compliance  with  the  preceding  mandate,  I 

have  examined  all  the  entries  pertaining  to  the  books  of  the  old  and  the  new 
Registry,  and  it  appears: 

First  Folio of  the book  of  the  old  Registry  contains  the  follow- 
ing entry:  (/*  is  copied.) 

Second.  Folio of  the book,  of  the  Day  Book,  entry  number, . 

Third.  On  the  margin  of  the  preceding  entry  there  is  the  following  note : . 

Fourth.  Folio  of  the  book  of  the  Register  of  Property  of  the 

town  of ,  estate  number ,  first  record . 

The  four  entries  hereinbefore  inserted  are  the  verbatim  copies  of  those  found 
on  the  folios  and  books,  and  under  the  numbers  above  mentioned,  to  which  I 
refer.  And,  there  being  no  other  pertaining  to  said  estate,  that  this  may  appear, 
I  sign  these  presents  in  . 

(Date  and  signature.) 

Certification  fees . 

Do.    For  the  search  in  the  old  Registry,  . 
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XXX. — Certification  of  mortgage  records  recorded  against  a  given  person. 

I,  N.  N.,  etc., ,  certify  that  upon  the  application  of  Mr.  A.,  asking  that 

a  certification  be  issued  pertaining  to  all  the  mortgages  created  by  Mr.  G.  during 

the  ten  years  last  past  upon  the  estates  which  he  possesses  in ,  and  upon 

examination  of  the  books  of  the  Registry  and  of  the  Day  Book,  it  appears : 

First.  That,  being  the  owner  of  the  sugar  plantation  called  " ,"  situated 

in  the  district  of ,  subdistrlct  of ,  measuring  (such  a  superficial 

area),  designated  in  the  Registry  of  Property  with  number  ,  folio  , 

volume  ,  according  to  entry  number  ,  the  boundaries  of  which  are 

,  has  mortgaged  it,  together  with  other  property,  for  the  sum  of , 

it  being  appraised  at ,  for  the  security  of  the  dowry,  appraised  at  

pesos,  which  his  wife,  E.,  brought  in  marriage,  according  to  the  public  instru- 
ment executed  in on  the  sixth  day  of of  the  year ,  which 

said  mortgage  appears  made  on (such  a  day),  record  number 1  folio 

,  volume . 

Second.  That  said  Mr.  C,  being  also  the  owner  of  a  coffee  plantation  situated 

in  the  district  of ,  measuring  (so  many)  "cuerdas,"  designated  in  the 

Registry  of  Property  with  number ,  on  folio ,  volume ,  according 

to  record  number,  and  the  boundaries  of  which  are ,  has  mortgaged  it 

for pesos,  it  being  appraised  at pesos,  together  with  other  property 

belonging  to  Mr.  G.,  as  security  for  the  loan  of pesos,  made  to  the  said  G. 

by  I for  three  years  at  six  per  cent  interest,  according  to  the  public  in- 
strument executed  in  this  city  on  the (such  a  day),  which  mortgage 

appears  made  on (such  a  day),  record  number ,  folio ,  volume 

Third.  That,  finally,  amongst  the  entries  of  the  Day  Book,  which  were  not 

as  yet  recorded,  there  appears  on  folio of  the  volume an  entry  which 

(verbatim)  reads  as  follows:  "  Number (here  the  entry  of  presentation).99 

And,  the  above  said  entries  not  having  been  canceled,  there  being  no  other 
mortgages  pending  against  said  C.  in  the  proper  Registry  or  in  the  Day  Book. 
I  issue  this  certificate  in  . 

(Date  and  signature.) 


Fees  for  the  search  in  the  old  "  Receptorfa,"  . 

Do.    For  this  certificate,  . 

XXXI. — Certificate  that  there  are  no  property  rights  of  a  given  kind  charged  on 

an  estate. 

I,  N.  N.,  etc.,  ,  certify  that,  upon  the  application  of  Mr.  A,  for  a 

verbatim  certification  of  the  annuities  (censos)  and  mortgages  charged  upon 

the  house  which  he  owns  in  this  city,  street,  number ,  or,  in  case 

there  should  be  no  charges  of  such  a  character  upon  it,  if  this  should  appear 
from  the  time  of  the  beginning  of  the  now  abolished  "  Receptorla,"  I  have  ex- 
amined all  the  books  of  the  same,  and  there  does  not  appear  therefrom  that 

house  number  of  street,  designated  under  number  in  the 

Registry  of  Property,  volume  ,  folio  ,  the  boundaries  of  which  are 

,  and  the  ownership  of  which  is  recorded  in  favor  of  the  above  said  A-, 

by  record  number ,  is  charged  neither  with  annuities  (censos),  nor  with 

mortgages  in  force  from  the  beginning  of  the  old  Registry,  neither  has  there 
been  presented  in  regard  to  this  house  any  instrument  pertaining  to  such 
charges  pending  its  record.  Thus  it  appears  from  the  books  of  the  Registry  and 
from  the  Day  Book,  and  that  it  may  so  appear  I  issue  these  presents  in . 

(Date  and  signature.) 

Fees  for  the  search  in  the  old  "  Receptorfa,"  u 

Do.    For  this  certificate, ■• 
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XLI. — Judicial  proceedings  for  recording  possession  in  the  registry  of  property. 

Petition  requesting  an  investigation. — To  the  Court  (of  First  Instance,  or 

Municipal  Court,  as  the  case  may  be).    Mr.  A., ,  a  resident  of ,  as 

shown  by  his  personal  "cedula"  (of  such  a  class),  which  was  Issued  to  him 

under,  number ,  formally  appears  and  in  conformity  with  the  laws,  says : 

'  I  am  the  owner  of  a  piece  of  land  of ares  and centiares  of  super- 
ficial area,  situated  in  this  Municipal  district,  sub-district  of ,  of  such  a 

kind  (it  must  be  specified),  which  is  bounded  on  the  North  by ;  on  the 

East  by ;  on  the  South  by ;  and  on  the  West  by ,  and  on 

which  there  is  no  encumbrance  (or  has  such  encumbrances).  I  had  this  estate 
by  inheritance  from  my  father  who  in  his  turn  had  inherited  it  from  his  father, 
but,  on  account  of  the  small  value  of  same,  and  there  being  no  notaries  in  the 
town,  (or  for  some  other  reason),  I  have  no  written  title  to  prove  my  owner- 
ship (or  it  is  difficult  for  me  to  find  it  as  I  do  not  know  in  which  archives  or 

book  it  may  be)  in  spite  of  the  fact  that  I  have  already  been years  in 

possession  of  said  estate,  and,  in  order  to  remedy  the  absence  of  said  title  and 
to  enable  me  to  record  my  right  in  the  Registry  of  Property,  I  request  that 
proceedings  be  begun  as  authorized  by  Articles  390  and  the  following  of  the 
Mortgage  Law,  and  therefore:  I  respectfully  petition  the  Court  to  receive  the 
declarations  of  witnesses  submitted  by  me  upon  the  fact  of  said  possession, 
ordering  it  to  take  place  with  the  hearing  of  the  Fiscal  (Representative  of  the 
Department  of  Public  Prosecution)  and  summoning  the  adjoining  owners  whose 

names  are: ,  and  to  approve  said  proceedings  in  case  they  shall 

be  found  according  to  law,  and  ordering  that  the  proceedings  be  delivered  to  me 
for  record  in  the  Registry  of  Property,  since  my  request  is  according  to  justice. 

Furthermore,  in  compliance  with  the  provisions  of  Art.  391  of  the  Mortgage 

Law,  I  accompany  herewith  the  certificate  Issued  by  the  Mayor  of (of 

the  Municipal  district  where  the  property  is  situated,  or  from  the  official  em- 
powered to  collect  in  said  town  the  territorial  taxes),  according  to  the  assess- 
ment roll  (or  according  to  other  official  data),  showing  that  I  pay  such  an 
amount  for  taxes  as  owner  of  the  estate  hereinbefore  described,  and  I  also 
request  the  Court  to  admit  it  and  to  order  it  to  be  attached  to  the  proceedings 
for  its  due  legal  effects.     (Date  and  signature.) 

(If  it  is  desired  to  record  a  property  right,  the  investigation  shall  be  asked 
for  and  made,  giving  a  hearing  to  the  owner  or  to  the  other  participants  in  the 
ownership  of  the  estate  charged  with  that  right.  When  no  quarterly  tax  has 
been  paid,  on  account  of  the  realty  or  property  right  having  been  recently 
acquired,  or  because  the  petitioner  is  the  heir  of  the  former  owner,  the  absence 
of  the  taw  certificate  shall  be  remedied  in  the  manner  established  by  rule  4  of 
Art.  391  of  the  Mortgage  Law.) 

Partition  or  presentation  proceedings,  as  the  case  may  be. 

Ruling  :  In  consequence  of  the  foregoing  petition  with  the  certificate  thereto 
attached  having  been  presented,  the  investigation  proceedings  with  witnesses 
are  hereby  ordered  with  citation  of  the  Fiscal,  (Representative  of  the  Depart- 
ment of  Public  Prosecution)  and  of  Mr. and  Mr. (or  of  the  owner 

or  the  participants  in  the  ownership  if  a  property  right  is  Involved),  as  solicited 
in  the  said  petition.     (Date  and  signature.) 

Notices  and  citations  in  the  ordinary  form. 

Deposition  of  the  witness,  N.  N. — In on  the day  of ,  be- 
fore Mr.  ,  there  appeared  the  witness,  N.  N.,  years  of  age,  land- 
owner and  resident  of  such  a  locality  (of  the  town  or  district  where  the  property 
is  situated),  which  ownership  and  residence  he  proves  by  his  personal  "cedula  " 
(of  such  a  class  and  number),  which  he  shows  (or  by  such  documents),  to 
whom  said  Judge  has  administered  the  oath,  which  he  took  in  due  form,  prom- 
ising to  tell  the  truth  of  what  he  knows  and  may  be  asked,  and  being  asked  for 
his  general  description  in  conformity  with  the  law,  he  said:  To  be  and  to  be 
named  as  above  stated,  that  he  is  neither  an  employe,  a  friend,  an  enemy,  or  a 
relation  of  the  petitioner,  and  has  no  interest  whatsoever,  either  direct  or  indi- 
rect, in  this  matter,  nor  in  any  other  similar  matter,  and  that  he  has  never  been 
convicted  of  perjury. 

Being  asked :  Whether  it  is  true  that  Mr.  A.  B.  did  possess  and  possesses  in 
his  own  name  the  estate  or  such  property  rights  (they  shall  be  described),  said: 
That  the  contents  of  the  question  are  true  and  that  he  is  certain  of  it,  because 
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he  has  constantly  observed  that  Mr.  A.  B.  has  exercised  the  rights  and  obliga- 
tions of  a  rightful  owner  in  regard  to  said  estate. 

Being  asked:  For  how  long  a  time  has  Mr.  A.  B.  been  in  possession  of  the 
estate  mentioned  in  the  preceding  question,  he  said:  During  so  many  years. 

The  preceding  deposition  having  been  read  to  him,  he  affirmed  it  and  ratified 
it,  and  he  signs  it  together  with  the  Judge  and  with  me,  the  Secretary  (or 
Clerk  of  the  Court,  Actuario),  to  all  of  which  I  certify.    Signature*, 

(The  form  of  the  remaining  depositions  shall  be  similar.) 

Ruling.  To  the  Fiscal  (Representative  of  the  Department  of  Public  Prosecu- 
tion) in  order  that  he  may  state  what  he  may  wish  and  deem  proper.  Date  and 
signature. 

Notices  and  formality  of  delivering  the  record  of  proceedings. 

Opinion  of  the  Fiscal  Representative  (Representative  of  the  Department 
of  Public  Prosecution). — The  Fiscal  says:  That  he  has  examined  the  record  of 
these  proceedings,  and  that,  in  view  of  the  fact  that  the  witnesses  examined 
comply  with  the  conditions  required  by  rule  2  of  Art  391  of  the  Mortgage  Law, 
and  that  the  other  legal  formalities  have  been  complied  with,  he  has  nothing  to 
object  against  said  investigation,  and  requests  the  Court  to  approve  it  (or  he 
finds  such  a  defect  and  asks  that  it  should  be  corrected.)    Date  and  signature. 

Formalities  for  obtaining  again  the  record  of  proceedings  and  delivering  it  to 
the  Judge  for  a  final  decree. 

Final  decree. — In  such  a  locality,  on  such  a  date:  In  view  of  these  proceed- 
ings  petitioned  for  by  Mr.  A.  B. 

Whereas,  Mr.  A.  B.  presented  in  this  Court  a  petition,  dated , 

stating  that  he  was  the  owner  of  such  an  estate  or  property  right  (describe  it), 
that  he  obtained  it  by  inheritance  from  his  father,  Mr.  C.  B.,  who  in  his  turn 

Inherited  it  from  his  father,  that  he  had  possession  of  it  for  more  than 

years,  but  that  for  such  a  reason  (which  is  alleged)  he  had  not  a  written  title 
of  possession,  and,  therefore,  In  order  to  be  enabled  to  record  his  right  in  the 
Registry  of  Property,  he  did  petition  for  the  due  investigation  proceedings 
authorized  by  Art.  390  of  the  Mortgage  Law  (accompanying  such  documents), 
and  requested  that  the  proceedings  of  investigation  be  granted  with  citation  of 
and  a  hearing  by  the  Fiscal  (Representative  of  the  Department  of  Public  Pros- 
ecution), as  well  as  with  citation  of  the  owners  of  the  adjoining  estates,  and 
that  said  proceedings  be  finally  approved  in  so  far  as  the  law  permits. 

Whereas,  during  the  investigation   (so  many)  witnesses,  neighbors,  owners 

of ,  have  testified  that  it  is  true  that  Mr.  A*  B.  did  possess  in  his  own 

name  and  as  an  owner  for  a  period  of  more  than years  such  an  estate, 

these  facts  being  known  to  them  from  their  own  knowledge. 

Whereas,  the  record  of  proceedings  was  delivered  to  the  Fiscal  (Representa- 
tive of  the  Department  of  Public  Prosecution)  and  he  has  decided  that  all  legal 
formalities  have  been  complied  with  and  that  it  was  in  order  that  the  investiga- 
tion proceedings  should  be  approved  (or  has  noticed  such  a  defect  and  requested 
its  correction,  which  was  accordingly  done) . 

Whereas,  according  to  the  provisions  of  Art.  390  of  the  Mortgage  Law,  the 
owner  having  no  written  title  of  possession,  may  record  his  right  upon  pre- 
viously proving  his  possession  before  the  Judge  of  First  Instance  of  the  locality 
where  the  property  is  situated,  with  a  hearing  by  the  Fiscal  (Representative  of 
the  Department  of  Public  Prosecution)  and  citation  of  the  owners  of  the 
adjoining  estates,  in  case  it  was  desired  to  record  the  full  ownership  of  an 
estate,  and  with  citation  of  the  owner  or  of  the  other  co-participants  in  the 
ownership,  if  it  was  desired  to  record  a  property  right,  and  that  if  the  estates 
are  located  in  a  town  or  district  where  there  is  no  Court  of  First  Instance,  said 
investigation  proceedings  may  be  held  before  the  proper  Municipal  Judge  with  a 
hearing  by  the  Fiscal  Representative  (Public  Prosecutor)  whose  intervention 
shall  be  limited  to  seeing  that  the  formalities  of  the  law  are  observed  in  the 
proceedings. 

Whereas,  it  has  been  proved  by  these  proceedings  with  witnesses  that  Mr.  A.  B. 

does  possess  in  his  own  name  and  has  possessed  for  more  than years 

the  estate  (or  property  right)  which  he  acquired  from by  right 

of ,  and  that  the  witnesses  who  have  testified  in  these  proceedings  are  all 

residents  and  land  owners  in  the  town  or  district  of where  the  estate  is 

situated,  fulfilling,  therefore,  the  requisites  demanded  by  Art  391  of  the 
Mortgage  Law,  and. 
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Whereas,  all  the  other  legal  requisites  have  been  complied  with  in  the  pro- 
ceedings, and  there  was  no  opposition  on  the  part  of  any  person,  and  that  the 
Fiscal  (Representative  of  the  Department  of  Public  Prosecution)  has  decided 
that  it  is  in  order  to  approve  said  proceedings, 

In  view  of  the  above  mentioned  articles  and  also  of  Articles  392  and  393  of 
the  Mortgage  Law  and  Articles  436  to  441  of  the  Regulations  as  to  its  execution. 

The  Judge,  before  me,  the  Secretary,  (or  Clerk  of  the  Court,  Actuario),  says: 
That  he  had  to  approve  and  did  approve  the  investigation  submitted,  ordering 
that  in  virtue  of  the  same  there  shall  be  recorded  In  the  Registry  of  Property 

of the  record  petitioned  for  by  Mr.  A.  B.,  of  possession  of  the  estate 

without  prejudice  to  a  third  person  who  may  have  a  petter  right,  for 


which  purpose  the  original  record  of  proceedings  shall  be  delivered  to  him  in 
order  that  he  may  present  it  in  said  Registry.    So  it  was  provided  for,  ordered, 

and  signed  by ,  to  all  of  which  I  certify.    Before  me, ,  Secretary, 

(or  Clerk  of  the  Court,  Actuario) :  Signature. 

Notice  and  formality  of  delivery  of  the  record  of  proceedings  to  the  Interested 

party. 

Note. — When  there  is  an  opposition  made  by  anybody,  who  considers  that  he 
has  a  right  to  the  property,  the  record  of  which  is  petitioned  for,  when  it*  is 
shown  that  the  claim  has  been  presented  to  the  proper  Court  and  that  the  cau- 
tionary notice  has  been  entered  in  the  Registry,  the  Investigation  proceedings  for 
possession  shall  be  suspended,  and  so  stated. 

Statement  of  the  articles  of  the  mortgage  law  and  of  these  regulations  which 
agree  more  or  less  directly  with  each  other. 


Articles  of  the  law. 

Articles  of 
the  regu- 
lations. 

Articles  of  the  law. 

Articles  of 
the  regu- 
lations. 

1 

lto23 
24  to  49 
50  and  51 
52 
53  to  56 
57  and  58 
59  to  62 
63  to  75 
76 
77  to  80 
81  to  83 
84  to  86 
87 
88  to  90 
91  to  109 
110  to  155 
113  to  130 
131  to  133 
134  and  135 
136  to  138 
139 
140  to  144 
145 
•     146 
147 
148  to  151 
152  to  154 
155  to  159 
160 
161 
162  and  163 
164  and  165 
166 
167 
168    to    176 
and  6  tem- 
porary. 

177 

178  to  180 

181 

182  to  184 

185  to  187 

188  to  191 

192 

193  to  198 

199 

186 

200 

2  .  .    .... 

190  to  199 

201  to  206 

3      

201  to  206 

207  to  210 

*.....„...  ..... 

207  to  216 

211  to  214 

6.....  ..... 

217  to  221 

215 

7 

222  to  233 

216     to     251 

8 

234  to  237 

and  277  to 

9  to  14 

289. 

15 

252  to  257 

18 

238  to  243 

258  to  270 

19 

244 

271  to  274 

20 ...» 

246  to  248 

275  and  276 

21....... 

254  to  262 

290  to  302 

30  to  32                       

265  to  268 

303  to  308 

42  to  64 

269  to  273 

309  to  329 

66  to  67... 

276 

330  to  333 

72  to  75 

279  and  280 

334  to  336 

79 

281  and  282 

337  te  340 

80 

285 

341  and  342 

82 

286 

343 

83 

287....'. 

344  and  345 

85 

288  and  289 

346 

86 

290  to  294 

347  to  350 

88  to  91 

297 

351  to  358 

96 

303 

359  to  370 

100  and  101 

304  to  307 

371  to  384 

102  and  103 

308 

385  to  390 

104 

309 

391  to  404 

105 

310 

405 

Ill 

312 

421 

112  and  113 

322 

406  to  419 

119 

323  to  326 

420 

122 

334 

422 

125 

335  and  336 

423  to  428 

128  to  133 

339 

429 

348 

430 

349 

431 

141 

358 

432 

142  and  143 

361 

433 

144 

375 

434 

146 

389 

435 

152  to  154 

390  and  391 

436  to  440 

168 

393 

441 

169 

396 

442  to  448 

172  to  174 

397 : 

449  to  456 

184 

398 " 

457  to  462 
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Abandonment —  Article. 

of  office  or  public  duties 383, 412 

of  the  education  of  children 611 

of  children 506-508,611 

Abduction  of  minors 503-505, 508 

Abduction  of  women 463-470 

Abortion,  crime  of 423-426 

Absconding  and  criminal  failure  and  insolvency 547-557 

Abuses — 

of  ecclesiastics 142, 275, 310, 369, 371, 388 

against  chastity 390, 391, 455 

of  credulity  by  divination,  etc 614 

of  rank 10 

Accessories  in  crimes,  who  are,  their  penalty,  etc 14, 15, 67, 69, 71-75 

Accomplices — 

who  are  such,  etc 11, 13, 66,  68, 70,  74, 75, 125, 469, 552 

in  misdemeanors — 629 

Accusation  or  denunciation,  penalties  for  calumnious,  etc 334-338 

Acknowledgment  of  children 468 

Acts  of  contumely 474-486, 613 

against  the  King 159-160 

against  the  colegislative  bodies  or  ministers  of  the  Crown 167 

concession  of  permission  to  prosecute  those  committed  during  judicial 

proceedings 486 

and  omissions,  voluntary 1  et  seq. 

Administrative  licenses 505 

Adoption  an  impediment  to  marriage 496 

Adulterated  medicine,  etc 349, 603 

Adulterated  substances 603, 604 

Adultery ." 437,447-452 

Age,  its  influence  in  the  increase  or  reduction  of  penalties. ...  8, 9, 10, 17, 84, 107, 129 

Aggravating  circumstances  in  crimes 9, 10, 76^-96, 591 

Amnesty 130 

AnimalSj  fierce  and  dangerous 607, 618 

Apprentices 19 

Arbitrary  punishments,  imposed  by  officials  and  authorities 192  et  seq. 

Archivists,  faithlessness  in  the  custody  of  documents 371-373 

Armed  force 10, 164 

Arms — 

their  use  without  permission 599, 612 

discharge  of,  according  to  the  cases 421, 595 

in  robbery 526  et  seq. 

in  meetings 1W 

Armistice.    (See  Truce.) 

Arresto  mayor 24,  27,  60,  87, 95, 116, 132 

Arresto  menor 24, 27, 95, 116, 132 

Assassination 14, 414, 422 

Assistance  of  armed  men 10 

Assistance  to  authorities  refused,  a  crime 376, 378 

Attempted  crimes 3, 5, 64, 156, 161 

Attempts — 

at  crime 3,65,70,71,150,156,161,420,524 

against  the  authorities,  intimidations,  etc 258  et  seq. 
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Article. 

Asylums,  confinement  of  lunatics  and  imbeciles 8 

Attorneys  at  law,  wrongful  advantage,  etc 367, 368, 375 

Auctions,  frauds  in. . . '. 566 

Authorities,  public — 

attempts,  resistance,  disobedience,  outrages,  insults,  and  threats  against.  258-272 

lack  of  respect  and  obedience 596, 597 

their  duties  in  case  of  disturbance  of  public  order 254 

crimes  committed  before 10, 19 

RPnllCtlOTlR  bv  45k0 

Banishment  (penalty)"  V."." ".!"!!!".""**""*"*/."''/.***"*.* "24*27,28*87, 95,  ii4,"i27, 132 

Bankers  and  owners  of  gambling  houses 354 

Bank  notes,  falsification  of 299  et  seq. 

Bankruptcy,  criminal  and  insolvency 547-557 

Bankrupts 553,554,555,556,557,629 

Baths,  violation  of  rules  of  decency  and  safety 604 

Betrayal  of  trust 10 

Bets 553 

Bigamy 456, 490 

Bodies,  crimes  of  violation  of  sepulchere,  etc 346, 351, 604 

Boundaries  of  towns  and  estates,  change  of 546 

Breach  of  trust 10 

Breaking  of  a  sentence 127, 128 

Bribery 392-400 

Briefs,  bulls,  dispatches,  illegal  execution  of 142, 144 

Buildings  about  to  collapse 609 

Bull  fights  in  Porto  Rico,  order  of  March  12, 1900 page  730 

Bulls,  briefs,  dispatches,  etc.,  illegal  execution  of 142-144 

Cadena  perpetua 24,27,53,87,92,94,104-107,132 

Cadena  temporal 24,27,55,87,95,104-107,132 

Cafls,  taverns,  bakeries,  etc.,  adulteration  of  foodstuffs  and  beverages,  etc....      603 

other  misdemeanors 608 

Callithumpian  concerts 597 

Calumnious  denunciation 437, 447, 452 

Calumny  defined,  penalties,  etc 131, 447-452, 471-474 

Castration,  crime  of 427 

Cattle,  damage  to  estates : 619-621 

Caution  (penalty) 24, 27, 43, 49, 514 

Censure 24,49,90,115 

Certificates,  falsification  of 316  et  seq. 

Challenge.    (See  Duel.) 

Chastity,  abuse  of 390, 391, 455 

Children,  abandonment  of.    (See  Relinquishment,  etc.) 506-508, 611 

Circumstances  in  crimes — 

which  exempt 8 

extenuating  and  aggravating 9, 10, 76-96, 591 

Civil  interdiction  defined,  etc 24, 41, 53, 470 

Civil  liability  arising  from  a  crime 16-19, 119-126, 133 

Civil  status.    (See  Fictitious  births.) 

Coercion,  personal 512, 516, 612 

Concubinage 452 

Concubine  of  a  married  man,  with  scandal 452 

Confinamiento  (penalty) 24, 27, 59, 87, 88, 95, 114, 127 

Conspiracy  to  commit  a  crime 4, 137, 156, 161, 244, 249 

Consummated  crimes 3, 5, 64, 156, 161 

Constitution,  crimes  against  the 15>5  et  seq. 

Copyright.    (See  Literary  and  industrial  property.) 

Correspondence,  interception  or  opening  of 207-209 

Corruption  of  minors 462, 467, 470 

Cortes,  crimes  against 163  et  seq. 

Costs  and  expenses  in  trials 24, 46-51 

Craft,  fraud,  or  disguise 10 

Crimes  and  misdemeanors — 

defined,  etc 1-7 

a  consummated,  attempted,  and  frustrated 3, 5, 64, 156, 161, 420, 514 

committed  during  the  service  of  a  sentence 129 

grave  and  less  grave 6 

private 22 
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Criminal —  Article. 

concealment  of  property 327  et  eeq. 

insolvency.    (See  Bankruptcy.) 

intention 9 

Cults.    (See  Religion.) 

Customs,  grave  offenses  against  modesty  or  customs 457, 458 

Damage — 

crimes 535, 586-591 

misdemeanors 593, 618, 619, 627 

accidental 8, 83 

repair  of 119,121,123 

Death,  penalty  of — 

its  effects,  execution,  etc 24, 52, 87, 100-103 

prescription 132 

of  the  criminal,  extinguishes  liability 130 

(See  Confession.) 

Defective  substances 600 

Defense,  of  one's  self  and  property,  and  relatives,  etc.,  exempts  from  liability.  8 

Definition  of  crimes  and  misdemeanors 1-7 

Degradation 24,53,118 

Department  of  public  prosecution — 

insults,  etc 273 

representation 467 

Dependents : 19 

Deportation 211 

Deposits 559 

Despatches,  bulls,  briefs,  etc.,  illegal  execution  of 142, 144 

Destruction — 

malicious,  of  property 572  et  seq. 

or  alteration  of  landmarks  fixing  the  bounds  of  towns,  etc 546 

Detention,  illegal,  of  senators  and  deputies 168 

Diplomas  necessary  to  exercise  a  profession 339, 599 

Discharge  of  firearms 421, 595 

Discretion  of  courts  in  punishment  of  misdemeanors 628 

Disguise,  craft,  or  fraua 10 

Disinterments  of  human  corpses,  etc 345, 346 

Disobedience 376  et  seq. 

Disorders,  public 267-272, 596 

Disqualification,  penalty  of 24, 26, 27, 30, 31, 38, 44, 45, 88, 127 

Disturbances,  duties  of  authorities  in  case  of 254 

Divinations  and  other  abuses  of  credulity 614 

Divorce,  effects  of  final  decree 451 

Documents — 

faithlessness  in  the  custody  of 371, 373 

falsification  of.    (See  Falsities.) 
Dowry — 

of  a  woman  seduced :-•--. *68 

of  a  woman  who  contracted  an  illegal  marriage  in  good  faith 499 

Druggists.    (See  Pharmacists.) 
Drunkenness — 

extenuating  circumstances 9 

causing  scandal 597 

Duel 165,264,438-446 

Duration  of  penalties 27-29 

(Table  of  division  into  degrees  and  their  duration— Appendix.) 

Duty,  fulfillment  of,  exempts  Irom  liability 8 

Ecclesiastical  ministers 142, 275, 459 

Ecclesiastics,  special  provisions  relating  to 38, 142, 275, 310, 369, 371, 388 

Education  of  children,  abandonment  of. 611 

Election  frauds 179-189 

Elections  (crimes) 245, 267 

Emigration,  criminal 150 

Employees 19 

Escalimiento 10,526,530 

Execution  of  penalties.    (See  Penalties.) 

Exorbitant  fees  by  public  employees 212, 215, 407-410 

Extenuating  circumstances  in  crimes 59, 76-79, 910 

75270— H.  Doc.  1484,  60-2,  pt  2 49 
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IV  INDEX  TO  PENAL  CODE. 

Article. 

Extinction  of  liability 130, 133 

Failure,  criminal 547,  557 

Faithlessness  in  custody — 

of  prisoners 369,370 

of  documents 371,373 

False  keys.    (See  Keys.) 

False  rumors 568,  601 

False  swearing.    (See  Perjury.) 

False  testimony 328  etseq. 

Falsities  and  falsifications — 

in  elections 179-189 

of  the  signature  or  stamp  of  the  King 276-278 

of  seals  and  markB 279-289 

of  private  marks  or  seals 287 

of  money 290-298 

of  bank  notes,  paper  of  the  State,  and  stamped  paper 310-313 

of  private  documents 314 

of  cedulas  or  residence  and  certificates 316-321 

common  provisions 322-326 

Fear 8,17 

Fictitious  births 487  et  eeq. 

Fictitious  contracts  to  the  prejudice  of  third  persons 562 

Fictitious  names 342,  526 

Fierce  animals 607,  618 

Final  sentence 10, 97, 129 

Fine,  penalty  of 23, 24, 48, 49, 82, 91, 93,  632 

( & ee  Misdemeanors . ) 
Firearms — 

discharge  of,  according  to  the  case 421,  595 

in  meetings 184 

use  without  permission 599,  612 

used  in  robberies 526  et  eeq. 

Fires,  etc 572^575,622 

aggravating  circumstance 10, 12, 414, 429, 609,622,  623 

Fishing  and  hunting,  violation  of  laws  regarding 537, 616,  623 

Flight  of  prisoners,  connivance 270, 369,  370 

Flood,  fire,  and  poison 10,420,429 

Forcible  entry  of  dwellings 203,509-^511 

King's  palace 159 

seizure  of  debtor's  goods 5 16 

Foreigners 1 38 

Foreign  monarchs.    (See  International  law.) 
Forfeiture — 

in  cases  of  crime 24, 61 

in  misdemeanors 630, 631 

Form  of  government,  crimes  against  the 169, 175 

Frauds 547-557,558,560,565,591,600,601,614,630 

and  other  cheats 558, 565 

and  illegal  exactions 407-410 

craft  or  disguise 10 

Fraudulent  weights  and  measures 600 

Fraudulous  contracts  to  prejudice  of  a  third  person 562 

Frustrated  crimes 3, 5, 64, 156, 164 

Fulfillment  of  duty  exempts  from  liability 8 

Games,  forbidden 354-356, 553, 602 

GangB 10,522,523,527,587 

Government,  form  of,  crimes  against. 169, 175 

Graduated  scales.     (See  Appendix.) 

Grandparents.    (See  Infanticide;  Relationship;  Parricide.) 

Grave  and  less  grave  crimes 6 

Grave  offenses 9 

Guardians,  what  is  prohibited  them 408, 497 

Homicide 416-420 

(See  Infanticide;  Parricide;  Assassination;  Robbery.) 

Honor,  crimes  against 471  etseq. 

Hospitals — confinement  of  lunatics  and  imbeciles 8 

Hunting  and  fishing— violations 537,616,623 
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INDEX  TO  PENAL  CODE.  V 

Article. 

Hygiene — regulations 603 

IoUocy.    (See  Imbecility.) 

Ignominy 10 

Illegal  associations — secret  societies 186-191 

(See  Meetings.) 

Illegal  appointments 389 

Illegal  condemnation  by  public  officials 216 

(See  Possession.) 
Illegal  detentions 198,  210,  211,  500-502,  608  et  seq. 

of  senators  and  deputies 168 

provisional  imprisonmen  t 23 

Illegal  exactions  by  employee* 212-215, 407-410 

Illegal  marriages 456, 490-499 

misdemeanors 611 

Illicit.    (See  Illegal.) 

Imbecility 8,17,99 

Imposts.    (See  Exactions.) 

Imprisonment,  provisional 23 

Improper  exercise  of  a  profession  which  requires  a  diploma 339, 599 

Imprudence 592, 613 

Incest 459 

Indemnification  for  losses  and  damaged 119-122  et  seq. 

Individual  rights,  crimes  against 177  et  seq . 

Industrial  ana  literary  property 563 

Infanticide,  or  death  of  a  new-born  infant 422 

Influence  of  age  on  duration  of  penalties „ 8, 9, 10, 17, 84, 107, 129 

Inhabited  houses,  defined 528 

Inhabited  places,  what  is  understood  thereby 530 

Innkeepers,  liability  of 18 

Insanity  or  lunacy 8,17,99 

(See  Lunacy.) 

Insignia  or  decorations,  their  improper  use,  etc 344 

Insolvency,  criminal 547, 557 

Instruments,  legal,  faithlessness  in  custody  of 371-373 

Interception  of  correspondence. 207-209 

International  law,  attempts  against  foreign  monarchs  or  their  representatives, 

piracy,  etc 151,152 

Intoxication — 

causing  scandal 597 

extenuating  circumstances 9 

Inundation.    (See  Flood.) 

Irresistible  force 10 

Juries,  liability  of 379 

Keepers  of  records,  faithlessness  punished 371, 373 

Keys,  false,  and  pick  locks 526, 530, 533, 534 

Kidnapping.    (See  Abduction.) 
Kings — 

death  of  foreign  potentates 151 

immunity 152 

Landmarks,  alteration  of 546 

Law,  international 151, 152 

Law  of  nations.    (See  International  law.) 
Lawyers.    (See  Attorneys  at  law.) 

Lenders 570,571 

Lese  majesti,  crime  of 155-162 

Libel.    (See  Contumely.) 

Liberty  of  education  2  ab uses 1 90 

Literary  and  industrial  property 563 

Loss  of  reason  and  self-control 9 

Lotteries,  unauthorized 355, 356 

Lucid  intervals 8 

Lunacy  after  the  crime  and  after  sentence  has  been  passed 99 

Lunatics,  wandering  through  streets  and  public  places  without  proper  guardian      607 

Luxury 553 

Machinations  to  alter  the  price  of  things 566-569 

misdemeanor 601 
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VI  INDEX  TO  PENAL  CODE. 

Article. 

Maintenance  of  illegitimate  children 468 

Malicious  destruction  of  property 572  et  seq. 

Malversation  of  public  funds.    (See  Misappropriation.) 
Manslaughter.    (See  Homicide;  Infanticide;  Assassination.) 

Marriage  impeded  by  adoption 496 

MaskB 599 

Masters,  subsidiary  liability  of 19 

Medicines,  adulterated,  etc 349,  603 

Meetings,  public 186, 191, 605 

Merchants 551 

Military  service 435, 436 

Ministers  of  the  crown,  crimes  by  and  against 140, 163, 262, 265  et  seq. 

Minors — 

abuse  of  their  lack  of  experience  or  passions,  etc 564 

corruption  of 462, 467,  470 

(See  Marriage;  Abduction,  extenuating  circumstances;  Abduction  of  chil- 
dren, etc.) 

Misappropriation  of  public  funds 401-406 

Misdemeanors — 

against  general  interests  and  the  government  of  towns 600-609 

against  persons 610-613 

against  property 614-627 

against  public  order 593-599 

defined 1 

prescription 121 

provisions  common  to  misdemeanors 628-634 

punishment 5, 6, 64 

Modesty,  offenses  against 457, 458 

Monarchs,  foreign.    (See  International  law.) 
Money — 

falsification  of,  etc 290-298 

refusal  of  legitimate  and  distribution  of  false,  etc 600 

Mothers.    (See  Infanticide.) 

Mutilation 428,521 

Negligence,  criminal 592, 613, 621 

Newspapers,  correction  of  calumnies 483 

Noxious  substances 431 

Obedience  to  authorities 596,  597 

Ofiicials 19 

Omissions  and  acts,  voluntary 1  et  seq. 

Opening  of  correspondence 207-209 

Outrages  against  deputies,  senators,  etc. ,  what  constitutes 165, 166, 262-266 

(See  Acts  of  contumely.) 

Owners  of  gambling  houses 354 

Pardon \ 45,53,129,130,201 

Pardon  or  condonation,  when  efficient 22, 130, 467, 486 

Parental  authority:  Correction  of  the  child  by  the  parent 429 

Parricide 14,328,413,420,437 

Patents.    (See  Literary  and  industrial  property.) 

Pawnbrokers 570,571 

Pawning  goods  belonging  to  another 561 

Pecuniary  liabilities 48 

Penal  action: 

is  not  extinguished  by  the  pardon  of  the  party  in  crimes  prosecuted  de 

oficio 22 

prescription  of 130 

Penalties: 

arbitrary ...m 192  et  seq. 

division  into  degrees  of  all  penalties.    (See  Appendix;  Prescription.) 

for  caluminous  accusation 334-338 

formation  of  graduated  scales.    (See  Appendix.) 

influenced  by  relationship 8, 10, 413, 422, 429, 433, 436, 459, 469, 484, 591 

their  classification,  duration,  and  effects,  rules  for  applying,  etc 20, 118 

Personal  cedulas,  falsification  of 316-321 

Personal  coercions 512-516,612 
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INDEX  TO  PENAL  CODE.  VII 

Persons —  Article. 

civilly  liable 16  et  seq. 

criminally  liable 11,12 

Perpetual  expulsion 24, 27, 54, 87, 88, 92, 110 

Pharmacists 603 

Physical  injuries:  Castration,  mutilation,  wounds,  etc 427, 437, 610, 611 

Physicians — 

abuse  of  their  profession 319, 426, 488 

misdemeanors  committed  by 607 

Picklocks.    (See  Keys.) 

Piracy 153,154 

Plans  for  regulating  price  of  goods 509 

Pledge  of  a  thing  belonging  to  another 561 

Poison 10,414,429,431 

Police  regulations,  penalties  which  can  be  prescribed  in 633 

Possession,  disturbance  of  a  person  in  the,  of  his  property 216 

Premeditation 10,414,429 

Prescription  of  penalties  and  crimes,  when  it  takes  place 130-133 

Presidio  coneccional,  mayor 24,27,56,57,87,88,95,111 

Priests  and  ministers,  provisions  relating  to 38, 142, 275, 310, 369, 371, 388 

Principals  of  crimes,  their  liability,  etc 12, 62, 65, 125, 469 

Printing,  liability 7,10,191,458,613 

Prisoners.    (See  Flight.) 

Priridn  correctional ! 24,87,88,95,113 

Prisi&nwjayor 24,27,60,87,88,95,113 

Private  crimes 22 

Private  documents,  falsified 314 

Prizefights.    Orderof  March  12,  1900 page  730 

Profanation  of  corpses,  cemeteries,  etc 604 

Profession: 

usurpation  of 338-344 

exercise  of,  without  a  diploma 339,599 

Provisional  imprisonment 23 

Property — 

criminal  concealment / 327  et  seq. 

crimes  against.    (See  Robbery,  Theft,  Usurpation,  Frauds,  etc.) 
Prostitution- 
violation  of  police  regulations 604 

penalty  incurred  bv  the  person  who  encourages  the  prostitution  of  minors . .      462 

benefit  denied  to  those  who  prostitute  their  wives  and  daughters 437 

Provocation 9 

of  war,  liability  for 134,136,141,145,149 

Public  acts,  serious  disturbance  of  order  in 267-269 

Publicity,  an  aggravating  circumstance 10 

Public  disorders 267-272,596 

Public  duties,  anticipation  of 380,382 

Public  employees — 

crimes  in  the  exercise  of  their  duties,  etc 192-223, 255, 357-411 

who  are  considered,  for  the  purposes  of  the  law 412 

Public  health 347-353,431,432 

Public  offices 380-383 

elective,  refusal  of  acceptance 379 

Public  office,  abandonment  of 383,412 

Public  order  (crimes  against),  rebellion,  sedition,  etc 237-275 

misdemeanors  against 585  et  seq. 

Public  rumor 467 

Public  scandal  (crimes  of) 456, 458 

Public  vehicles 607, 618 

Pugilistic  encounters  in  Porto  Rico.    Order  of  March  12,  1900 page  730 

Pupils 19 

Raffles 355,356 

Rank,  acts  in  contempt  of 10 

Rape  of  a  woman 453, 468-470, 521 

Rebellion 237-244,252-257 

Recidivist 10, 15, 16 

Reclusion 24,27,54,58,87,88,92,95,108 

Refusal  of  assistance  to  the  authorities 376-378 
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Vin  INDEX  TO  PENAL  CODE. 

Article. 

Regent  of  the  Kingdom,  attempts  against 161 

Regicide 14,155-162 

Regulations — 

penalties  which  may  be  prescribed  in  police 633 

application  of  the  code  when  referred  to 633 

Rehabilitation  in  rights,  offices,  etc 44, 45 

Relationship,  influence  in  penalties 8, 10, 

413, 422, 429, 433, 436, 437, 459, 469,  484,  591 

Release  of  prisoners 270 

RelepacUm 24,27,54,58,88,92,95,109 

Religion — 

crimes  against  the  free  exercise  of 230-236 

misdemeanors 594 

Relinquishment  of  foundlings 611 

Repair  of  damages 119, 121, 123 

Resistance  and  disobedience 261 

Restitution : 119,120,123 

Retroactive  effect 2, 20, 21 

Rights— 

the  deprivation  of,  established  in  the  civil  laws  in  a  penal  form  not  con- 
sidered penalties 23 

of  individuals,  crimes  against 177  et  seq. 

Robbery •. 520-534 

liability  of  innkeepers,  etc 18 

Sacred  places 10 

Sanitary  regulations 603 

Scandal,  public  (crimes  of) 456, 458 

Schemes  to  increase  or  reduce  the  price  of  goods 509 

Seals  and  marks,  falsified 279-289 

Secrets,  violation  of,  etc 367,374,375,517-519 

Secret  societies 186, 191 

(See  Meetings.) 

Security  of  the  State 134  et  seq. 

Sedition 245-257 

Seduction 459,  467 

Seizure  with  violence  of  a  thing  belonging  to  a  debtor,  etc 516 

Self-defense  exempts  from  liability 8 

Servants 19,459,608 

Sex ,  influence  in  liability  and  penalty 10, 94, 103 

Sexual  crimes.    (See  Adultery,  Rape,  Bigamy,  etc.) 

Signature  of  King,  imitation  of 276-278 

Special  laws 7 

State,  crimes  against  the 134-154 

Streets  and  squares,  violation  of  regulations 604, 607 

Students 19 

Subornation 392-iOO 

Suicide 419 

Supplies 601 

Support  of  illegitimate  children 468 

Surgeons .    (See  Physicians . ) 

Suspension  (penalty  of)  defined,  effects  of,  duration,  etc 23, 24 

26,27,36-38,40,88,95,132 

Suspension  of  public  employees,  when  not  considered  a  penalty 23 

Syndics 467 

Tavern  keepers 18,600,608 

Teachers,  liability 19,459,469 

Temporary  expulsion 24, 27, 58, 87, 88, 92, 110 

Theft 18,535-538,614 

Threats  and  coercion 512-516, 612 

which  constitute  outrages  against  deputies,  senators,  authorities,  etc 165, 

166,262-266 

of  the  King 159,160 

(See  Public  authorities.) 
Time  of  penalties , 27-29 

table  of  division  into  degrees  and  duration.     (See  Appendix.) 
Transactions  forbidden  to  employees 411 
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INDEX  TO  PENAL  CODE.  IX 

Article. 

Treachery 10,414,429 

Treason  and  attempts  against  the  independence  and  integrity  of  the  State.  14, 134-141 

Treaties 138, 140, 141 

Trees,  felling  of,  in  the  estate  of  another,  causing  damage 625 

(See  Damage.) 

Truce,  violation  of 146 

Tumults.    (See  Public  order.) 

Uninhabited  places 10,522,527 

Unlawful.    (See  Illegal.) 

Unsafe  buildings 609 

Usurpation —  / 

of  public  duties,  authority,  profession,  etc 338-344 

of  powers 384-389 

of  real  property  or  of  a  property  right 545 

Vagrancy 10 

Venicles,  public 607,618 

Vengeance 587 

Violation — 

of  secrets 367, 374, 375 

of  a  truce.    (See  Truce.) 

Violation  of  sepulchers 346,351,604 

Violence 515-516 

(See  Robbery.) 

Voluntary  acts  ana  omissions 1  et  sea 

Wagers 553 

War,  liability  for  its  provocation,  etc 134, 136, 141, 145, 149 

Waters 626 

Widow  who  marries  before  the  legal  period 495 

Witnesses 379 

(See  False  testimony.) 
Women —  , 

dowry  of  those  seduced 468 

who  contracted  illegal  marriage  in  good  faith 499 

(See  Sex.) 
Wounds.    (See  Physical  injuries.) 
Wrongful  entry — 

of  dwellings 203,509-511 

of  the  residence  of  the  King 159 
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INDEX  TO  LAW  OF  CRIMINAL  PROCEDURE. 

[Pages  743-943.] 


Article. 

Abandonment  of  an  appeal 228 

for  annulment  of  judgment 878, 926 

in  complaint 866 

'  Abstention  of  the  public  prosecutor  by  reason  of  challenge 96-99 

Accidents  on  railways 354 

Accusation  and  defense  at  the  oral  trial 732  et  seq. 

decision  upon  points  argued 912 

Accused  persons — 

intervention  in  the  cause 333, 336 

preservation  of  their  costumes  and  identification  of  their  persons  and  cir- 
cumstances  %..  368-384 

right  to  counsel 384 

declarations  of 385-409 

confrontation  of 451-455 

Accused  person  is  permitted  to  challenge  justices,  etc 53 

Accuser,  private.    (See  Complainant.) 

Acquittal  is  always  understood  absolute 144 

(See  Dismissal  of  proceedings.) 

Action,  civil — 

arising  from  a  punishable  act 100 

may  be  abandoned 106-108, 110 

right  to  exercise  it 109 

form  and  procedure 108 

how  extinguished 114-117 

reservation  of  the  action  in  favor  of  third  persons 621, 843 

is  instituted  to  recover  exhibits  in  a  cause 635,844 

Action,  criminal — 

arises  from  every  crime  or  misdemeanor 100 

who  may  exercise  it 101-110 

who  can  not  bring  it 102-104 

obligation  of  the  public  prosecutor 105 

its  abandonment 106 

how  exercised 108,111-114 

how  extinguished 115-117 

is  public - 101 

Action:  Extinction  of  criminal  action  does  not  extinguish  civil  action 116 

Actions  upon  misdemeanors 624, 625, 639 

i'uriscuction  to  take  cognizance  of 14,  No.  1 
learing  and  determination  at  first  instance 962-976 

second  instance 977-982 

Acts  which  can  not  be  discussed  in  an  appeal  for  annulment  of  judgment 897 

statement  of  proved  acts 142,  par.  1;  912,  par.  1 

Administrative  jurisdiction.    (See  Jurisdiction.) 

Age  of  the  accused 375, 791, 795 

young  prisoners  to  be  kept  separate  from  adults 521 

(See  Curator.) 
Agents.    (See  Police.) 
Ambassadors  and  diplomatic  representatives — 

how  they  testify 412-415 

entry  of  their  residence 559 

XI 
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Xn  INDEX  TO  LAW  OF  CBIMINAL  PROCBDTJEE. 

Article. 

Amnesty 666  et  seq 

AnalysiB,  chemical 356,363 

Annulment  of  judgment.    (See  Appeal  for.) 

Appeal — 

in  questions  of  jurisdiction 12, 25, 27, 30, 32 

in  cnallenges 78, 80 

period  witnin  which  to  appeal 212 

interposition,  hearing,  and  decision  of  appeal 217, 219-232 

from  a  refusal  to  take  steps  at  the  sumario 311, 384 

from  a  rejection  of  a  complaint 313 

warrants  of  commitment,  etc 518 

in  proceedings  upon  bonds 596 

period  for  the  fiscal  to  appeal 647 

appeals  in  questions  of  extradition 830 

in  actions  upon  misdemeanors 975-982 

Appeal  for  annulment  of  judgment — 

in  questions  of  jurisdiction 25, 31, 32, 35, 37, 40 

in  issues  of  challenge 69 

poverty 137 

period  within  which  to  appeal 212 

from  rulings  dismissing  the  proceedings 636 

from  decisions  rejecting  evidence 659, 709, 721 

on  account  of  noncitation  for  the  oral  trial 664 

for  dismissal  of  preliminary  objections 676 

in  questions  upon  bonds  to  enforce  judicial  liability 763 

in  causes  involving  flagrant  crimes 800-803 

hearing  of  appeal  not  suspended  by  the  declaration  of  default 845 

for  a  violation  of  law — 

when  it  lies 847-854 

how  prepared *. 855-861 

how  interposed 873-379 

how  heard 880-893 

how  decided 894-909 

for  a  breach  of  form — 

when  it  lies 910-915 

how  interposed 916-920 

how  heard 924-928 

how  decided 929-933 

for  a  violation  of  law  and  breach  of  form,  interposition,  hearing,  and  deter- 
mination of 934-946 

in  causes  involving  the  death  penalty 947-953 

interposed  by  the  public  prosecutor 779 

to  which  preference  must  oe  given 877, 884, 895 

in  actions  upon  misdemeanors 981 

Appeal  for  reversal — 

period  within  which  to  appeal 211 

in  issues  involving  challenges 76 

interposition  and  hearing  of 217-222 

from  warrants  of  commitment,  liberty,  and  bond 539 

Appeals  for  review 954-961 

Appearance 486-488 

(See  Witnesses.) 

Archbishops,  how  tney  testify 412-415 

Arguments  at  oral  trial — 

publicity  of 680-682 

powers  of  the  presiding  judge 683-700 

Arms  and  other  instruments  of  the  crime 334-338 

Arrest.    (See  Detention.) 

Assessors  may  be  challenged  for  legitimate  cause 52 

causes  of  challenge 95 

how  challenge  to  be  interposed 95 

appeal  from  decision  upon  challenge 95 

Assistants  of  inferior  and  superior  courts;  challenge  of 84-93 

Attachment  of  property 597  et  seq.,  843 
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Attorneys—  Article. 

cause  of  challenge 64 

obligation  to  defend  persons  interested  in  causes  and  especially  the  poor. .    118- 

120,876,881,927 

to  attend  hearings  on  appeals  for  annulment  of  judgment 885, 894 

provisions  relating  to  the  collections  of  their  charges 121, 241 ,  242 

professional  secrecy 263,416 

argue  seated 686 

duty  of  judges  while  accused  have  no  attorney 2 

{See  Disciplinary  corrections.) 
Audiencias,  territorial  and  criminal — 

causes  of  which  they  take  cognizance;  questions  of  jurisdiction  and  chal- 
lenges they  decide 14, 20, 68 

Authorities  and  officials  (judicial),  their  obligations,  etc 2, 109, 183 

(See  Statistics;  Judges.) 

Authority  to  prosecute  senators  and  deputies 750-756 

public  officials 666,  par.  6 

Autopsies 343,353 

Bail.    (See  Bonds.) 

Bishops,  how  they  testify 412-415 

Bodily  injuries 355,785 

Bonds — 

of  a  private  complainant 280-281 

of  an  accused  person  at  liberty 504, 529-544, 591-596 

to  secure  the  costs  in  a  cause,  etc 589-614, 843 

for  property  belonging  to  third  persons 615, 616 

to  prosecute  judges  and  justices 761, 762 

applications  of  proceeds  of 777 

exception  in  favor  of  the  public  prosecutor 778 

Bondsman,  who  may  be 592 

Book  of  reserved  votes 156 

Buildings  and  places,  public 546,547 

Calumny  and  contumely  against  private  individuals 804-815 

judicial  permission  to  prosecute  acts  committed  in  court 279, 805 

Captains-general:  How  they  testify 412-415 

Cassation.    (See  Appeal  for  annulment  of  judgment.) 

Causes  of  challenge.    (See  Challenge.) 

Causes  in  which  persons  subject  to  ordinary  and  special  jurisdiction  are  guilty.  11, 12 

Causes  which  the  Supreme  Court  takes  cognizance  of.    (See  Supreme  Court.) 

Challenges  and  excuses  of  justices,  judges,  assessors,  etc 52-99 

general  provisions 52-56 

maybe  interposed  for  legitimate  cause  only 52 

who  may  challenge  in  criminal  matters 53 

legitimate  causes  of 54 

when  to  be  interposed 56 

hearing  and  decision  of  challenges  of  judges  of  examination  and  justices. . .  57-71 

form  of  challenge » 57 

when  accused  is  incommunicado 58 

not  to  delay  proceedings,  etc 62 

decision  of 6&-69 

costs,  taxation  of 70 

hearing  and  decision  of  challenges  of  municipal  judges 72-83 

when  to  be  interposed 72 

action  upon 74-78 

appeal  from  decision  upon 78-79 

*   when  decision  upon  to  oecome  final 80 

costs 82 

of  assistants  of  inferior  and  superior  courts 84-93 

costs 89 

of  assessors 94-95 

causes  for 95 

how  to  be  interposed 95 

appeal  from  decision  upon 95 

abstention  of  prosecuting  officials 96-99 

prosecuting  officials  can  not  be  challenged 96 

Chamber  of  deputies.    (See  Colegislative  bodies.) 

Chemical  analyses 356,363 
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Artie*. 

Circumstances  to  be  considered  in  criminal  proceedings 2 

Citation  of  parties 166  et  seq. 

Civil  action.    (See  Action.) 

Civil  and  military  governors,  how  they  testify 412-415 

Civil  interdiction 995 

Classification  of  a  crime 649-665 

modification 732, 733 

in  causes  involving  flagrant  crimes 794 

Clothing  of  the  accused 371,372 

Colegislative  bodies — 

register 548 

prosecution  of  members  of : 750  et  seq. 

Competency.    (See  Jurisdiction.) 

Complainant — 

taxation  of  costs 240,776 

liability < 274 

bond 280,281 

intervention  in  the  sumario 316, 317, 385 

Complaint,  remedy  of — 

of  ecclesiastical  courts  against  secular  courts 49 

of  ordinary  courts  against  the  administration 51 

in  issues  involving  the  challenge  of  assessors 95 

against  the  nonabstention  of  the  public  prosecutor 99 

for  delay 200 

period  within  which  to  appeal  in  complaint 213 

when  it  lies  and  how  heard  and  determined 218-221,  233-235 

against  the  secrecy  of  the  sumario 302 

against  the  refusal  to  take  steps  at  the  sumario 311-384 

for  rejection  of  the  certificate  required  to  interpose  an  appeal  for  annul- 
ment of  judgment  for  a  violation  of  law 862-872 

lor  nonadmission  of  an  appeal  for  annulment  of  judgment  for  breach  of 
form 921-923 

Complaints,  causes  for  challenge 54 

who  may  and  must  enter  complaints,  in  what  manner  and  under  what  con- 
ditions, etc 270-281 

execution  of  measures  proposed  in  the  complaint 312 

rejection  of 313 

calumnious  complaints 638 

form  of,  to  be  employed  to  enforce  judicial  liability 764 

in  causes  involving  libel  and  calumny 811 

Compulsory  process — 

for  the  payment  of  costs 242, 245 

for  recovery  upon  bonds 536 

Conciliation,  proceedings  to  effect 278,804 

Concurrence  in  appeal  for  annulment  of  judgment 861 

Confession  of  the  accused  and  persons  civilly  liable 688  et  seq. 

in  causes  upon  crimes  committed  through  the  press 820 

at  the  sumario 406 

Confrontation  of  witnesses  with  accused 451-455, 713, 729  (par.  1) 

Congress.    (See  Colegislative  bodies.) 

Connected  crimes — 

what  are 17 

jurisdiction  of 18 

ConsulB,  entry  in  their  dwellings 562 

Contumely,  acts  of,  against  private  individuals 804, 815 

judicial  permission  to  prosecute  those  committed  in  court 279, 805 

Corpses.    (See  Autopsies;  Identification.) 

Corpus  delicti 334  et  seq. 

in  crimes  committed  through  the  press 822 

Corrections,  disciplinary — 

in  questions  of  jurisdiction * 44 

of  assistants  and  subordinate  employees 181, 198, 199, 215 

those  intervening  in  and  attending  trials 258,301 

police  oflficials 295, 298 

court  physicians 346 

attorneys  and  solicitors 301, 870, 894, 923 

witnesses 435 
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Corrections,  disciplinary — Continued.  Artlols. 

lor  improper  delays 192, 325, 793 

errors  in  the  interrogatory. 394 

Correspondence;  opening  of  letters  and  telegrams 579-588 

Costs—  x 

in  questions  of  jurisdiction 33, 44 

in  challenges  of — 

judges  of  examination  and  justices 70 

municipal  judges 82 

assistants  of  inferior  and  superior  courts 89 

in  proceedings  involving  temporary  liberty 532, 535 

in  proceedings  in  forma  pauperis 123;  par.  5, 136, 139,  and  140 

in  preliminary  action  necessary  for  prosecution  of  judges,  etc 776-778 

in  appeals  for  annulment  of  judgment 901, 931, 944 

general  provisions  on  imposition,  payment,  etc.,  of  costs 239-246 

Courts  and  judges,  assistance  due  each  other 183 

their  duties  with  regard  to  judicial  statistics 247  et  seq. 

(See  Authorities;  Disciplinary  corrections;  Rogatory  letters;  Challenge.) 

Crimes — 

connected;  definition 17 

jurisdiction  of 18 

flagrant  or  inf raganti 273 

special  proceedings  for  prosecution  of 779-787 

rules  to  be  observed 788-803 

preference  of  appeals  for  annulment  of  judgment  brought  in  such  causes.  877, 884 

of  personal  injuries  inflicted  by  violence 355 

of  causing  violent  death 340 

of  robbery,  theft,  and  fraud 328  et  seq.,  364 

of  poisoning 350 

through  the  press.    (See  Press.) 
private.    (See  Prosecutor.) 

Criminal  action.    (See  Action.) 

Crown  prince  not  obliged  to  testify 411 

Curator  is  not  necessary  to  take  depositions  of  minors 409 

Curatorship  as  a  cause  of  challenge 54,  pars.  6, 7 

Deaf-mutes,  depositions  of 398, 440-442, 711 

Decisions.    (See  Sentences.) 

Declarations.    (See  Accused;  Witnesses.) 

Declinatory  pleas 26, 31, 32, 45 

Default— 

what  criminals  are  declared  in 834, 839 

consequences  of  their  presentation  or  apprehension 846 

Defense  and  accusation  at  the  oral  trial 732  et  seq. 

decision  upon  points  argued 912 

right  of.    (See  Attorneys;  Solicitors.) 

Denouncer,  his  liability  or  identification 264, 268 

Denunciation,  obligation  of  formulating,  and  persons  excepted 259-269 

Deposit  required  to  file  appeal  for  annulment  of  judgment — 

for  a  violation  of  law 857, 875, 890, 907 

for  a  breach  of  form 917,926,930,931,943,946 

Depositary  administrator  of  attached  property 601, 602, 606, 607-609 

Depositions.    (See  Accused :  Witnesses.) 

Deputies  to  the  Cortes ;  trial  of 750, 756 

Detention — 

cases  in  which  proper;  who  may  effect  it,  duration  thereof,  and  when  raised 

to  imprisonment 487, 489, 501, 520 

illegal 496 

of  senators  and  deputies  for  flagrant  crimes 751 

Diplomatic  representatives — 

how  they  testify 412-415 

entry  of  their  residence 559 

Direct  or  indirect  interest,  challenge 54, 468, 723 

Disagreements  in  courts 154, 163--165 

between  experts 484 

Disciplinary  corrections-^ 

in  questions  of  jurisdiction 44 

of  assistant  and  subordinate  employees 181, 198, 199, 215 

of  those  intervening  in  and  attending  actions 258, 301 
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Disciplinary  corrections — Continued.  Article. 

of  police  officials 295, 298 

of  court  physicians 346 

of  attorneys  and  solicitors 301, 870, 894, 923 

of  witnesses 435 

for  improper  delayB 192, 325, 793 

for  errors  in  the  interrogatory 394 

Dismissal  of  proceedings — 

absolute,  provisional,  total,  and  partial,  etc 634-645, 675 

after  the  trial  has  been  held  temporary  dismissal  does  not  lie 742 

appeals  from  decisions  upon.    (See  Appeals  for  annulment  of  judgment.) 

Documents  (documentary  evidence) 726, 727 

(See  Correspondence.) 

Domicile ;  buildings  which  are  considered  such  and  their  entry . .  545, 550, 551, 554, 556 

Dwellings;  buildings  considered  such  and  their  entry 545, 550, 551, 554, 566 

Eating  houses •. 557 

Ecclesiastical  judges  or  courts;  decision  of  questions  of  jurisdiction  raised  by  or 
against 47-49 

Ejecutoria 141, 143 

Elucidation  of  sentences 161 

Employees,  public — 

denunciation 262 

testimony  of 417, 425 

Engravings,  crimes  committed  by  means  of 816-824 

Enmity,  manifest,  as  a  cause  of  challenge 54  (par.  11)  - 

Entry  and  search  of  closed  places  and  of  books  and  papers,  and  detention  and 
opening  of  correspondence 545-588 

Erasures  and  corrections,  when  prohibited 403, 450 

Evidence — 

in  a  challenge 65, 76 

at  the  second  instance 231 

when  there  are  no  vestiges  of  the  crime 330 

in  preliminary  exceptions 671, 672 

at  the  oral  trial 688-731 

in  causes  involving  flagrant  crimes 796 

libel,  etc 812 

in  actions  upon  misdemeanore 965, 969, 979, 980 

how  to  be  proposed 656, 657, 659 

how  taken 701,726,727 

only  that  proposed  can  be  taken 728 

exceptions 729,  730 

free  consideration  of 741 

appeal  for  annulment  when  evidence  submitted  is  rejected 911 

Exceptions,  preliminary '. 45, 666-679 

Excuses  of  assessors  by  reason  of  challenge 94 

Excuses  of  justices,  judges,  assessors,  etc.    (See  Challenges.) 

Execution  of  sentences.    (See  Penalties;  Sentences.) 

Exhibits 334-338,620,622,626,629,631,635,654,688,844 

Experts- 
fees 121,241,242,358-362,465 

for  proceedings  of  the  sumario 328, 336, 339 

for  the  analysis  of  chemical  substances 356, 357-359 

for  appraisals 365 

reports  of,  cases  when  proper,  etc 456  et  seq.,  577, 594, 724, 725 

challenge  of 662,663,723 

Extradition — 

proceedings  to  secure 824-833 

Facte,  can  not  be  discussed  in  appeals  for  annulment  of  judgment 897 

statement  of,  proved 142,  No.  1;  912,  No.  1 

False  testimony 715 

Fines— 

in  issues  involving  challenges 70 

imposed  upon  assistants  and  subordinate  officials  of  courts 181, 215 

imposed  upon — 

those  who  do  not  give  notice  of  crimes 259, 262 

court  physicians 346, 785 

witnesses 420, 446, 716, 966 

experts 463,464,966 
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Fine*— Continued.  Article, 

imposed  upon — Continued. 

persons  not  exhibiting  auspicious  objects 575 

disturbing  order  in  the  court 684 

appellants  for  annulment  of  judgment,  etc 870, 923 

Firet  Bteps 13 

Foreigners — 

how  and  when  they  may  enter  complaints 270, 280, 281 

how  to  testify  when  they  do  not  understand  Spanish 398, 440, 441 

reside  abroad 424 

when  their  extradition  is  proper 826 

(See  Crimes.) 

Friendship,  intimate,  as  a  cause  of  challenge 54  (par.  10),  468,723 

Functionaries.    (See  Employees.) 

Hearing  of — 

appeals  in  actions  involving  misdemeanors 978 

causes 230,632 

preliminary  exceptions 673 

the  admission  of  appeals  for  annulment  of  judgment 884, 885 

appeals  for  annulment  of  judgment 894-898, 929, 930 

Hombres  buenos,  when  they  take  part  in  a  sumario 321 

Hospitals.    (See  Beneficent  institutions.) 

Hotels 557 

Identification  of  accused  persons 368  et  seq.,  493 

Identification  of  corpses 340-342 

Incidental  issues,  jurisdiction  to  take  cognizance  of 9 

(See  Poverty.) 

Incommunication 407, 408, 506-511, 527 

Indemnities  to  witnesses.    (See  Witnesses.) 

Infante — 

oath  not  administered  to 433 

are  not  obliged  to  denounce 260 

Inhibition — 

questions  of  jurisdiction  to  be  raised  by,  or  declinature 26 

to  whom  to  be  presented 26 

manner  of  interposing  and  determining 26-44 

appeal  from  decision  denying  writ  of 35 

questions  of  jurisdiction,  when  to  be  decided  by  court 43 

costs 44 

Inns 557 

Insane  prisoners 991-994 

Insanity,  indications  of  mental  aberration 381-383, 991-994 

Inspection  of  prisons 526 

Inspection,  ocular,  when  the  crime  leaves  traces 326-333, 726, 727 

Intention.    (See  Negligence.) 

Interdiction,  civil 995 

Interest,  direct  or  indirect,  challenge 54, 468, 723 

International  law - 177, 193, 194 

(See  Ambassadors;  Foreigners.) 

Interpreters  for  the  examination  of  foreigners  and  deaf-mutes 440-442 

Interveners  of  seized  property 605, 608, 609 

Interventions — 

are  improper  for  the  purpose  of  demanding  the  corpus  delicti 367 

in  the  execution  of  sentences 996 

Intimate  friendship  as  a  cause  of  challenge 54  (par.  10),  468, 723 

Judges  and  courts — 

assistance  which  they  owe  each  other 183 

their  duties  with  regard  to  judicial  statistics 247  et  seq. 

(See  Authorities;  Disciplinary  corrections;  Rogatory  letters;  Challenge.) 

Judges  of  examination — 

challenge  of 57-71 

form  of  challenge 57 

when  accused  is  incomunicado 58 

challenge  not  to  delay  proceedings 62 

decision  upon  challenge 68-69 

taxation  of  costs 70 

questions  of  jurisdiction  decided  by 20 
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Judges  of  examination — Continued.*  Artfcto. 

formation  of  the  sumario 803, 306, 321 

cases  in  which  appointed  special  judges 303-305 

delegation  to  municipal  judges 310, 318 

Judges  may  be  challenged  for  legitimate  cause 52 

Judges,  municipal — 

challenge  of 72-83 

when  to  be  interposed : 72 

action  upon 74-78 

appeal  from  decision  upon 78-79 

when  decision  upon  to  oecome  final 80 

costs 82 

Judicial  measures — 

how  to  be  carried  out,  and  which  are  preferred  or  can  be  proposed  at  the 

oral  trial 314,315,322,323,333,366 

those  of  the  sumario  are  secret 301, 302 

(See  Sumario.) 

Judicial  periods  of  time — 

general  provisions 197-215 

in  issues  relating  to  challenges 64, 65, 77, 79-61 

to  pass  sentence 149 

in  the  preliminary  action  necessary  to  enforce  judicial  liability 771 

to  form  the  sumario 324 

to  take  the  first  declaration  of  the  accused 386 

for  the  accused  to  appoint  counsel page  821 

to  raise  detention  to  imprisonment 497, 499 

to  confirm  imprisonment  or  otherwise 516 

to  issue  warrants  of  commitment 517 

to  present  the  bondsman  or  accused  in  default page  900 

in  the  attachment  of  the  property  of  third  persons 617 

to  appear  after  the  conclusion  of  the  sumario 623 

to  appear  before  the  municipal  court 625 

to  open  the  oral  trial  or  dismiss  the  proceedings 633 

for  the  fiscal  to  appeal 647 

to  classify  the  crime 649 

to  challenge  experts 662, 663 

to  interpose  preliminary  exceptions 667 

to  make  answer  thereto 669 

to  decide  if  the  crime  is  flagrant 781 

to  propose  proof 796 

to  interpose  an  appeal  for  breach  of  form  in  causes  involving  flagrant  crimes.      800 

to  hold  trial  in  causes  involving  calumny,  etc 809 

to  render  decisions 203-206 

to  serve  notices 207-209 

to  appeal  for  review  or  revision,  etc 211-213 

to  appear  before  the  higher  court  after  an  appeal  has  been  interposed. ..  224, 227 

to  move  the  hearing  of  a  complaint 275, 276 

to  request  a  certificate  for  the  purpose  of  appealing 856 

to  issue  the  same 858 

to  interpose  an  appeal  for  violation  of  law 859, 873, 876, 944, 950 

to  appeal  in  complaint 863, 865 

to  impugn  said  appeal 868, 872 

to  decide  an  appeal  for  annulment  of  judgment 899 

to  interpose  an  appeal  for  breach  of  form 916 

to  appear  before  the  Supreme  Court ' 910 

to  interpose  an  appeal  for  breach  of  form  and  violation  of  law 935 

to  hold  trials  upon  misdemeanors 964, 965 

to  appear  before  the  judge  examining  the  same 976 

to  take  evidence 980 

can  not  be  extended,  but  may  be  suspended,  etc 202 

Jurisdiction — 

rules  for  determining 8-16 

prorogation  of 8 

what  jurisdiction  of  a  cause  includes 9 

cognizance  of  criminal  causes,  etc 10 

ordinary,  what  causes  to  take  cognizance  of 11, 12 

limits  of,  in  special  cases 12 
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Jurisdiction — Continued.  Article. 

flirt  steps 13 

of  actions  for  misdemeanors. 14,  No.  1 

to  investigate  causes 14,  No.  2 

to  take  cognizance  of  trial 14,  No.  3 

when  place  of  commission  of  crime  unknown 15 

of  causes  involving  connected  crimes 18 

questions  of,  between  ordinary  judges  and  courts 19-45 

who  can  raise 19 

hierarchical  superiors  for  decision  of 20 

Supreme  Court  can  not  raise 21 

action  when  jurisdiction  reserved  to  Supreme  Court 21 

after  the  conclusion  of  the  sumario 24 

how  question  to  be  raised  by  prosecutor  or  party 26 

appeal  from  decision  overruling  inhibitory  plea,  etc 26 

(See  Declinatory  plea;  Inhibitory  plea.) 
questions  of  negative,  and  those  raised  by  special  judges  or  courts  and  com- 
plaints against  administrative  authorities 46-51 

of  examining  judges 303 

to  demand  extradition 828 

implied  submission 274 

Justices — 

may  be  challenged  for  legitimate  cause 52 

challenge  of 57-71 

form  of  challenge 57 

when  accused  is  incomunicado 58 

challenge  not  to  delay  proceeding 62 

decision  upon  challenge 68-69 

taxation  of  costs 70 

Law  of  nations 177, 193 

Legitimate  causes  of  challenge.    (See  Challenge.) 

Letters  mandatory.    (See  Letters  Rogatory.) 

Letters  rogatory — 

letters  requisitorial,  mandates  or  mandatory  letters,  etc. ,  their  use  in  notices, 

citations,  summonses 177 

(See  Rogatory  letters.) 

Liability — 

personal  and  subsidiary 71 

judicial;  cases  in  which  incurred  by  judges  and  courts,  and  manner  of  util- 
izing the  remedy  granted  to  enforce  it 199, 200, 269, 757-778 

civil,  of  third  persons 615-621 

Libel .    (See  Contumely . ) 

Lithographs.    (See  Printing.) 

Mail,  opening  of 579-588 

Mandatory  letters.    (See  Letters  rogatory.) 

Manifest  enmity,  as  a  cause  of  challenge 54  (par.  11) 

Misdemeanors,  not  a  cause  for  detention 495 

Municipal  judges.    (See  Judges.) 

Negative  jurisdiction,  questions  of.    (See  Jurisdiction.) 

Newspapers 817 

Notaries,  when  they  take  part  in  a  sumario 321 

Notifications,  citations,  and  summonses,  forms,  requisites,  and  effects .  160, 166  et  seq. 

Oath— 

not  required  of  the  accused 387 

of  witnesses 433, 434, 706 

of  interpreters 440,442 

of  experts 474 

of  hombres  buenos 321 

Ocular  inspection  when  crimes  leave  traces 326-333, 726, 727 

Official  paper,  use  of  and  payment  for,  in  causes 21, 241 

Officials.    (See  Employees.) 

Officials,  public  authority  to  prosecute 666  (par.  5) 

Opening  of  correspondence,  etc 545-588 

Oral  action — 

classification  of  the  crime 649-665 

preliminary  exceptions 666-679 

75270— H.  Doc.  1484,  60-2,  pt  2 50 
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Oral  action — Continued.  Article. 

holding  of  the  trial 680-749 

steps  which  may  be  proposed  thereat 314 

publicity  of  arguments 680-682 

powers  of  the  president 683-700 

suspension i 744-749, 841, 842 

Orders  of  mere  practice — 

form  of 141 

number  of  votes  necessary 146 

Orders  of  a  court  and  number  of  votes  necessary  to  issue 141, 145 

period 204,205 

now  notice  of,  served.    (See  Notices.) 

Pardon  (preliminary  exception) 666  et  seq. 

when  to  be  moved  by  the  Supreme  Court 953 

Payment  of  witnesses.    (See  Witnesses.) 

Penal  action.    (See  Action.) 

Penal  antecedents.    (See  Register  of  accused.) 

Penalties — 

proceedings  for  their  imposition 1 

commutation 953 

execution 990 

of  death  and  perpetual 153 

Pensions  or  salaries,  attachment  of 610 

Perjury 715 

Person  injured  by  the  crime,  his  rights,  etc 109  et  seq.,  119,  350, 853 

Personal  description  of  accused  persons 374 

Physicians,  surgeons,  and  pharmacists — 

denunciations r 262 

special  or  court,  their  duties  and  liability 344-352, 785 

Plaintiff,  civil;  taxation  of  costs 240 

intervention  in  the  sumario 320, 385 

when  he  may  appeal  for  annulment  of  judgment 854 

iSee  Action.) 
le  place  of  the  commission  of  a  crime 327 

Poisoning 334,350 

Ponente  justices;  duties  of 147 

Poverty — 

classification  of  paupers,  hearing  and  determination  of  the  issue  and  benefits 
enjoyed  by  those  obtaining  the  same 123-140 

poor  appellants 857,858,860,864,868,874-876,925 

(See  Insolvency.) 

Preliminary  exceptions 45, 666-679 

Preliminary  proceedings  necessary  to  enforce  liability  of  judges,  etc 757-778 

Preliminary  questions 3-7 

Prescription  c  f  the  crime 666  et  seq. 

Presidents  of  the  senate,  congress,  and  the  council  of  state — 

how  they  testify 4 12-415 

of  courts  hearing  the  oral  trial.    (See  Oral  trial.) 
Press,  corpus  delicti  of  crimes  committed  through 822 

crimes  committed  through  the  press  and  other  mechanical  means 816-823 

Prevarication 753,759,765-767 

Prisoners,  insane 991-994 

Private  accuser  is  permitted  to  challenge  justices,  etc 53 

(See  Complainant.) 

Proceedings  in  forma  pauperis 118-140 

Process,  compulsory — 

for  the  payment  of  costs 242, 245 

for  recovery  upon  bonds 536 

Prorogation  of  jurisdiction 8 

Prosecutor,  public,  is  permitted  to  challenge  justices,  etc 53 

abstention  of 96-99 

can  not  be  challenged 96 

Protest  required  to  appeal  for  annulment  of  judgment 709, 721, 914 

Protocols  of  notaries,  how  inspected 578 

Providencias.    (See  Orders.) 

Provisional  liberty,  with  or  without  bond 504, 528-544, 731 

Public  administration.    (See  Administrative  jurisdiction.) 
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INDEX  TO  LAW   OF  CRIMINAL  PBOCEDUBE.  XXI 

Public  employees —  Article. 

denunciation 262 

testimony  of 417-426 

Public  places  and  buildings 546,547 

Public  officials,  authority  to  prosecute 666  (par.  6) 

Public  prosecutor.    (See  Prosecutor.) 
Public  prosecutor' — 

exercises  penal  actions 105, 271 

inspects  tne  sumario 306 

does  not  pay  cost  on  appeals 875 

Punishment,  when  to  be  inflicted 1 

Questions,  preliminary 3-7 

Questions  of  jurisdiction — 

between  ordinary  judges  and  courts 19-46 

during  the  sumario 22, 23 

during  the  plenario 24 

between  the  ordinary  and  special  jurisdictions 46-51 

in  causes  for  flagrant  crimes 782 

(See  Jurisdiction.) 

Railroads,  accidents  on 354 

Ratification  of  the'accused 665 

Recidivists  must  be  removed  from  other  criminals 521 

Register,  civil  and  property,  how  examined,  etc 578 

Register  of — 

rulings  and  decisions 159, 162 

accused  persons,  etc 252,255,256,379 

tne  conduct  of  the  police 298 

the  public  prosecutor 648 

Relationship  to  the  accused,  solicitors  and  attorneys,  is  a  cause  of  challenge  of 

justices,  etc 54,464,723 

Relatives  not  required  to  testify 416 

Remedies  against  decisions  of  courts  and  judges  of  examination  in  general 216-238 

Remedy  in  civil  courts  from  actions  of  ecclesiastical  courts 48 

Repeal  of  former  laws,  final  provision page  934 

Reports — 

at  the  oral  trial 734-740 

substituted  for  depositions 415 

Requisition  for  the  arrest  of  absent  criminals,  etc 512-514, 835, 838 

Reservation  of  a  civil  action 621, 843 

Res  judicata 666etseq. 

Restaurants 557 

Restitution  of  exhibits  or  effects  of  the  crime 619, 620, 844 

Retractions,  unexpected 746,  No.  6 

Revelations,  unexpected ^ 746,  No.  6 

Rights  of  action,  exercise  of 100-114 

Right  of  defense  and  benefit  of  poverty  in  criminal  causes 118-140 

accused  must  be  represented  by  counsel 118 

persons  entitled  to  solicitor  and  attorney 119 

attorneys  defending  poor  can  not  excuse  themselves 120 

exceptions 120 

fees  of  solicitors... 121 

when  solicitors  to  pay  fees  of  attorneys 121 

who  can  prosecute  and  defend  as  poor  persons 122-127 

when  poor  persons  to  pay  fees,  etc 140 

Robbery.    (See  Crime  of  roboery.) 

Rogatory  letters,  letters  requisitorial,  mandates,  or  mandatory  letters,  their  use 

in  notices,  citations,  and  summonses 177 

cases  in  which  proper,  their  form,  compliance,  etc 183  et  seq. 

to  foreign  courts 193,194,424 

for  the  testimony  of  experts  and  witnesses 427, 661, 719, 967 

to  demand  the  extradition  of  criminals 831,833 

Royal  personages,  how  to  testify  when  necessary 412-415 

Rules  for  determining  jurisdiction 8-18 

(See  Jurisdiction.) 

Rulings 141 

number  of  votes  necessary 145, 153 

service 160 
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XXII  INDEX   TO  LAW   OF  CRIMINAL,  PROCEDURE, 

Sacred  vessels 338 

Saloons 557 

Search  of  closed  places,  etc 545-588 

Sections  of  audiencias 665 

Seizure  of  property 597  et  seq.,  843 

Senate.    (See  Colegjslative  bodies;  Jurisdiction  of  the  Senate.) 

Senators  and  deputies,  manner  of  bringing  criminal  proceedings  against 750, 756 

"Sentences — 

how  drafted  and  what  are  called  final 141, 142 

justices  necessary  to  be  present  for  rendering 145, 153 

within  what  period... 148,149,203,798 

their  discussion  and  voting  upon 149-157 

imposing  death  or  life  penalties 153, 164 

what  are  called  final  and  how  recorded,  notified,  and  interpreted 158-162 

questions  which  they  shall  decide 742 

in  causes  involving  flagrant  crimes 798 

of  annulment  of  judgment 886-906, 930-932 

are  published  in  the  Gazette  and  Coleccion  Legislativa 888, 905, 906, 932 

stay  of  the  execution  of . . . .  908, 909, 920 

in  actions  upon  misdemeanors \ 973, 978 

execution  of 983, 998 

when  they  impose  the  penalty  of  death 689 

civil  interdiction 995 

when  the  accused  shows  indications  of  insanity 991-994 

in  actions  involving  misdemeanors 973, 978 

execution  of •  974 

Ships.    (See  Vessels.) 
Solicitors —  . 

their  representation 118, 119 

fees  of 121,242 

professional  secrecy 263 

Spaniards  committing  crimes  abroad.    (See  Grimes.) 

Statistics,  judicial,  obligations  of  judges  and  justices 247-257 

S ubordinate  officials  of  courts .    (See  Disciplinary  corrections . ) 
Sumario — 

denunciation 259-269 

complaint 270-281 

judicial  police 282-298 

investigation 299-325 

proof  of  the  crime  and  verification  of  the  delinquent 326-485 

citation,  detention,  and  temporary  liberty 486-544 

entry  and  search  oi  closed  places,  books,  papers,  etc 545-588 

bonds  and  attachments „ 589-614 

civil  liability  of  third  persons 615-621 

conclusion  of  and  dismissal  of  proceedings 622-645 

general  provisions 646-648 

is  not  stayed  by  a  contention  as  to  the  jurisdiction,  etc 22, 23, 201 

secret  character  of,  and  authorities  competent  to  conduct 299-305 

how  formed 306-325 

not  suspended  by  a  declaration  of  default 840 

Sumario:  Objection  to  jurisdiction  of  court  during 23 

after 24 

Summonses.    (See  Notices.) 
Supreme  court — 

causes  which  it  hears 17 

questions  of  jurisdiction  decided  by 20,  No.  4 

challenges  decided  by 68 

can  not  raise  questions  of  jurisdiction 21 

suspension  of  the  oral  trial 744-749 

Taverns 557 

Telegrams,  opening  of •. 579-588 

Temples,  entry  and  search  of 549 

Testimony,  false 715 

Tutorship  as  a  cause  of  challenge 54  (pars.  6,  7) 

Utterance  oi  forged  paper.     (See  Falsifications.) 
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INDEX  TO  LAW   OF  CBIMINAL  PROCEDURE.  XXIII 

Vessels —  Article- 
character  of  those  of  the  State,  and  merchant 547,554 

registry  of 561,564 

Violent  death,  causes  involving 340 

Votes,  reserved 156,  861,  876 

indemnities 121,241,242,722 

to  identify  the  corpse  of  the  victim 340 

how  depositions  to  be  given,  persons  obliged  to  do  so,  and  exceptions 410-450 

confrontation  of  witnesses 451-455 

examination  of 701-722, 746 

in  causes  involving  flagrant  crimes 790 

in  those  involving  calumny,  etc 813 

who  may  testify 728 

prohibition  to  testify  is  a  cause  for  an  appeal  for  annulment  of  judgment. .  911 
examination  of  those  residing  beyond  the  place  where  the  trial  is  being  held.  967 
of  persons  residing  abroad 424 
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INDEX  TO  CODE  OF  COMMERCE. 

[Pages  046-1177.] 


Article. 

Abandonment  of  goods  insured 789-805 

Absconding  of  merchants 877, 898 

Acceptance  of  bills  of  exchange 469-485 

by  third  persons 511-515 

Agencies,  commercial 81 

Agents,  from  what  time  contracts  in  which  they  take  part  are  effective 55 

licensed;  prohibitions  regarding  the  same 96 

commission 245-280 

transportation 378, 379 

Agricultural  associations,  special  regulations  for 212-217 

Amortization  of  stocks  and  bonds 166,187 

mortgage  certificates 204 

Appraisements.    (See  Insurance.) 

Arms  and  munitions 576 

(See  Vessels.) 

Articles  of  association 119,151,164,165 

Assets  of  copartnerships,  liquidation  of ^ 237 

Associate  justices.    (See  Judiciary.) 

Associations,  manner  of  establishing 116-122 

their  kinds 123-124 

which  are  not  commercial 124 

loan,  business  they  may  transact 175, 176 

mortgage  loan,  business  they  may  transact 199-211 

commercial,  persons  who  can  not  have  charge  of  nor  a  directorship 

in  the  same 13,14 

expiration  and  liquidation  of 218-238 

reasons  for  which  dissolved 221-224 

agricultural,  special  regulations  for 212-217 

articles  of 119,151,164,165 

Associations  of  stock  brokers 90-94 

conditions  required  to  join 94 

commercial  brokers  and  ship-broking  interpreters 90-94,  111 

Auctions 197,579,582,584,592 

Averages  of  maritime  commerce 809  (Nos.  1,2, 8, 9),  811 

Bad  faith 224,381 

Bankruptcies,  parties  to 893, 894 

general  provisions  regarding 874-885 

their  kinds 886-892, 895-S97 

general  provisions  regarding,  of  commercial  associations 923-929 

of  railroad  companies  and  of  other  public  work  enterprises 938-941 

Bankrupts,  discharge  of 920-922 

settlements  of,  with  creditors 898-907 

Banks 117,123,212-217 

mortgage,  of  Spain 201 

national,  of  Spain 179,566 

of  issue  and  discount 177-183 

mortgage  loan 199-211 

principal  transactions  of 212-217 

Bills  of  exchange 60,67,107 

form  of 443-450 

their  period  and  maturity 451-455 

their  indorsements 461-468 

their  presentation  and  acceptance 469-485 

actions  which  may  be  brought  by  their  holders 5*6-526 

XXV 
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XXVI  INDEX  TO  CODE  OF  COMMERCE. 

Article. 

Bills  of  exchange,  their  payment 488-501 

their  acceptance  by  third  persons 511-515 

guarantees  of •. 467 

their  effects ........  513, 519 

transfers  of 466 

payable  to  order 531-533 

holders  of 513,515,516,527,530 

Bills  of  lading 67,265,612,653,654,706-718 

requisites  of,  for  merchandise 350-353 

(See  Carriers.) 

effects  of 715 

Bonds,  mortgage 199, 201, 204, 206, 208 

Bookkeeping,  commercial,  manner  of  correcting  errors  committed  in  entries. . .        44 

Books  to  be  Kept  by  merchants 33 

manner  of  keeping 35-44 

commercial,  authority  competent  to  legalize  them 19 

entries  to  be  made  in  copying  books 41 

details  to  be  contained  in  the  book  of  inventories  and  balances 37 

provisions  common  to  bookkeeping 43, 44 

manngr  of  keeping  the  daybook 38 

manner  of  keeping  the  ledger 39 

manner  in  which  the  weight  of  evidence  of  commercial  books  is  to  be 

graduated 48 

their  exhibition  and  examination 45-47 

their  preservation 49 

their  weight  of  evidence 48 

Bottomry  bonds 721 

Brokerage 277 

Brokers,  licensed  money  and  stock,  their  character 93 

books  they  must  keep  and  admission  of  their  entries  of  evidence 58, 93 

their  duties 100-105 

liability  of  those  who  do  not  comply  therewith 97 

commercial 88-1 15, 545 

their  duties 106,111 

limitation  of  their  liability 945, 946 

associations  of 90-94,  111 

of  bills  of  exchange  or  promissory  notes 468 

Capacity  of  married  women  to  trade 6-11 

minors  and  incapacitated  persons  to  trade 5 

(See  Foreigners.) 

Captains,  liability  of 618 

books  they  must  keep 612 

Carriers 350, 353, 356, 359, 360, 362, 363, 366, 368, 371-373, 376, 377, 379 

Charges,  pilotage 580  (No.  3) 

Charterer,  his  obligations 638, 639, 679-687 

Charter  parties 652-653 

their  weight  as  evidence 654 

their  rescission 688-692 

Charts.    (See  Sailing  masters.) 

Checks 534-543 

holders  of 537 

Commerce,  transactions  considered  commercial  and  regulations  governing  same .  2 

from  what  time  the  legal  presumption  of  commerce  exists 3 

who  have  the  legal  capacity  to  engage  in 4 

who  can  not  engage  in 13,14 

maritime 573-585 

Commercial  agencies 81 

transactions,  what  are  considered  such  and  provisions  regulating 

the  same 2 

guaranties 439-442 

brokers,  associations  of 90-94,  111 

bookkeeping,  manner  of  correcting  errors  committed  in  entries. ...        44 
books.    (See  Books.) 

loans 311-319 

registry.     (See  Registry.) 

contracts,  interpretation  of 50, 57-62 

Common  law 50,310,943 
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INDEX  TO  CODE   OF  COMMEBCE.  XXVII 

Article. 

Companies,  foreign,  provisions  in  accordance  with  which  they  may  trade 15 

railroad  and  other  public  works 184-192 

issue  of  obligations  of  the  same... 186, 187 

general  warehouse 117,123,193-198 

their  liability 198 

Complaints  on  account  of  robbery,  etc.,  of  instruments  of  credit 547-566 

Conjugal  partnership,  property  thereof  which  is  liable  for  the  commercial  trans- 
actions  of  the  wife  12 

Consignees "."""! !  "350, 363,'  365, 367^370,"  373,"  374,"  37^78,"  6i6,6ii,"  667,"  668, 718 

Contractors 379 

Copartnerships,  limited 122,139,145-150 

general 122,125-144 

Copying  book.    (See  Books.) 

Corporations,  stock  of,  its  kinds 160, 161 

commercial 151-159 

Correspondence,  obligation  of  merchants  to  keep 41, 42, 49, 51 

Costs,  judicial 580 

Coupons 556 

Creditors,  meetings  of.    (See  Bankruptcy.) 

Credit 39 

Credits,  preference  of 196, 580 

preferred 913  et  seq. 

mortgage 547, 913-919 

transfers  of  nonnegotiable ., 347-348 

CrewB 580  (No.  6),  603, 604, 605, 610, 634, 648 

roll  of 612  (No.  1} 

Customs,  how  they  affect  law 2 

Damage,  who  is  liable  for  that  caused  merchandise  transported  overland. . .  333-336, 

361-366 

its  effects  in  commercial  sales 344 

Day  book.    (See  Books.) 

Deaths  on  shipboard 645,696,705,714 

Debit 39 

(See  Ledger.) 
Debtors.    (See  Credits;  Loans.) 

Deposits,  commercial 303-310 

of  merchandise 332, 367, 369 

of  the  value  of  a  bill  of  exchange 481, 492, 496, 498, 519 

cargo  of  a  vessel 668, 678 

Desertion  of  sailors 636  (No.  6 j 

Directors,  boards  of 73, 92, 103, 105,  111,  547, 559, 561, 565 

Dividends 518 

Dowry : 21, 27, 28, 880  (No.  2) 

instruments,  effects  of  those  referring  to  the  property  of  the  wife  which 

are  not  recorded 27 

Drafts.    (See  Bills  of  exchange.) 

Dr&woeB  539—541 

Drawers." """"."" ." !  .* ." ." ."  "o6i,"  5ii-5*.3,*  oi5,"  5H ,"  oi9,*  520*  52i,"  528  *  534  *  535,"  536, 537, 541 

their  obligations 456-460 

Earnest  money . 83, 343 

Employees  who  can  not  engage  in  commerce 14 

Engineers,  conditions  and  obligations  of 632 

Epidemics 955 

Exchanges 81 

commercial 64, 65, 66 

things  which  can  not  be  included  in  official  quotations 72 

objects  of  negotiation  on 67-71 

who  may  take  part  in  transactions  on 74 

manner  of  conducting 78-80 

manner  of  consummating 75-80 

Execution,  instruments  including 410, 431, 545 

Expenses 336,514,516,519,527,602 

household 38,388 

Experts 172 

for  the  appraisement  of  damage  for  fire  insurance 406, 407, 409, 410 

liquidation  of  gross  averages 851, 853-854 

ordinary  averages 869 
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XXVIH  INDEX  TO  CODE  07  COMMERCE. 

Article 

Experts  for  the  examination  of  damaged  merchandise 367 

Extensions.    (See  Bankruptcies.) 

Factors 5,281-291,296-302 

liability  of 297 

Fairs 82 

manner  of  executing  contracts  executed  at 83 

official  competent  to  take  cognizance  of  questions  arising  by  reason 

thereof 84 

Fines 289 

Foreigners 52,169,475,538,634 

provisions  in  accordance  with  which  they  may  trade  in  Spain 15 

Fraud 218  (No.  3),  301, 752, 782, 788, 890, 891, 898, 920 

Freight 67, 577, 598, 658-661, 668, 669, 674-677, 680, 734, 746, 747, 796, 854  (No.  8) 

Funds,  their  supply 250,251 

Gambling,  its  influence  in  the  classification  of  bankruptcies 888  (Nos.  2  and  3) 

Gifts,  fraudulent 880-882 

Gratuities  to  sailors 643 

Guaranties,  commercial 439-442 

of  bills  of  exchange 467 

their  effects 513, 519 

their  effects 214,486,487 

Guaranty  commission 272 

Guardians  disqualified  to  trade 5 

Health 647 

Heirs 5,222 

(See  Commerce,  persons  who  may  trade.) 

Incapacitated  persons,  capacity  of,  to  trade 6 

(See  Foreigners.) 
Incidents.    (See  Sailing  masters,  their  duties.) 

Indemnity 142,144,156,171,248,252,256- 

258,  264,  265,  306, 307, 329, 336, 358, 370, 371,  «4, 485, 503, 580,  (No.  10), 
614,  615,  618-620,  638-642,  669,  672,  673,  681,688,689,697,698,718,885 
manner  of  demanding  it,  when  fixed  as  a  penalty  in  commercial  con- 
tracts         56 

Indorsements 214,461-468,533,708,722 

Indorsers 611,512,513,517,519,520,521,529,537 

Industrial  property 21  (No.  12) 

Insolvency 886 

(See  Bankruptcy.) 

Instruments  including  execution 410, 431, 545 

payable  to  bearer 544-546 

(See  Robbery,  Theft,  etc.) 

of  personal  property  in  addition  to  the  dowry 28 

credit  payable  to  bearer 69-71 

Insurance,  goods  which  can  be  insured 743-756 

fife 416-131 

land  transportation 432-437 

mutual 124 

other  kinds 438 

in  general 380-385 

fire 386,415 

marine:  for  of  this  contract 737-742 

Insurer.    (See  Underwriter.) 

Interdiction,  civil,  incapacity  of  interdicted  persons  to  trade 13 

Interest 171,263,264,278,308,341,409,526,536,571,729,849,884 

on  loans 213-319,530 

Interpretation  of  commercial  contracts 50, 57-62 

Interpreters.    (See  Ship-broking  interpreters.) 

Intervention  in  acceptance  and  payment  of  drafts 511-515 

Inventories 168 

(See  Bankruptcy.) 

Jettison 755, 811, 814-816, 856, 860, 861 

Joint  accounts 239-243 

Judges,  municipal 19,36,84 

Judiciary,  officials  of;  prohibition  for  them  to  trade 1.4 

Jurisdiction 548 

Land  owners,  mutual  associations  of 21 1 
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INDEX  TO  CODE  07  OOMMEBOE.  XXIX 

Article. 

Laydays 652  (No.  11),  656, 689 

Ledger.    (See  Books.) 

Lettera.    (See  Copying  Book;  Correspondence.) 

Letters  of  credit 567-572 

holders  of 569-572 

Liquidation  of  assets  of  copartnerships 237 

averages.    (See  Averages.) 

commercial  associations 218-238 

joint  accounts 243 

Liquidators,  their  duties 230-232 

Loans , 175,202 

when  considered  commercial 311 

guaranteed  by  public  bonds  or  securities 320-324 

of  mortgage  loan  banks 199,200-205,209,210 

commercial . 311-319 

Log-books.    (See  Captains,  bookB  they  must  keep.) 

Loss  of  instruments  of  credits  and  those  payable  to  bearer.    (See  Robbery,  etc.) 

Managers 120,129,146,151,155,173,243,283,599-601 

Marital  authority 6-12,21  (Nos.  7  and  8) 

Marriage  agreement 21  (No.  9) 

Married  women,  capacity  of,  to  trade 6-11 

property  subject  to  the  results  of  their  commercial  transactions        10 

Masters  of  vessels 609-625 

(See  Captains.) 

Mates,  their  duties 632-633 

Merchandise,  its  sale  on  exchanges 67, 77 

of  illicit  traffic 682 

Merchants,  who  are  considered  such 1 

books  to  be  kept  by 33 

manner  of  keeping 35-44 

absconding  of ,. 877, 898 

Merchant  vessels 573-585 

their  sale  and  alienation 576-579, 582, 608 

when  they  may  be  attached  and  sold 584 

their  classification  as  personal  property 585 

Minors 234 

when  they  may  trade 50 

capacity  of,  to  trade 5 

(See  Foreigners.) 

Minute  books  of  associations 33,40 

Money  brokers.    (See  Brokers.) 

Mortgages 23, 880  (No.  4),  913-916, 919, 927, 932, 941 

Mortgage  bonds 199,201,204,206,208 

certificates 204,207,208 

Mutual  associations  of  landowners 211 

Navigation  licenses  (No.  1) 612 

Negotiation  of  credit  securities  and  instruments  payable  to  bearer 559, 560 

Nonpayment 510 

Notaries 93,504,506,511,517,545 

Notifications 517,549 

Novations  of  transportation  contracts 360 

manner  of  stating  those  made  in  insurance  contracts 384 

Obligations,  their  issue  by  associations 176, 186, 187, 190 

Ownership,  manner  of  acquiring  that  of  vessels 573 

Partners,  liability  of 127 

their  rights  and  obligations 170-174 

Partnerships.    (See  Copartnerships.) 

Passage 695-699,704 

Passengers  and  passages  in  sea  voyages 693-705 

Patents 21 

Payment,  from  what  time  that  of  loans  may  be  demanded 313 

of  drafts 488-501 

Payors.    (See  Bills  of  exchange.) 

Personal  property,  classification  of  vessels  as 585 

Pilotage....: 612(No.6),834 

charges 580  (No.  3) 

Pilots 612,634 
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Article. 

Pledgee,  their  effects 486,487 

Policies 103 

requisites  for  inBurance  in  general 383 

special,  for  life  insurance 417 

when  not  transferable 430 

actions  which  they  produce 431 

for  land  transportation  insurance 433 

marine  insurance 738 

(See  Charter  Parties;  Bottomry  and  Respondentia  Bonds.) 

Powers,  effects  of  those  not  recorded 29 

Precious  metals 67, 387 

Premiums 388, 389, 403, 580  (No.  9) 

(See  Insurance.) 

Prescriptions 573,681,793,797,798 

of  actions 49, 942-954 

Primage 652  (No.  9),  686 

Principals 277-279,285 

Promissory  notes 60, 67, 214, 215, 450,  531-533, 909,  959 

payable  to  order 531-533 

Property,  personal;  classification  of  vessels  as 585 

industrial 21  (No.  12) 

Protests 460,481,494,496,502-510,516,519,520 

Provisions 576 

Public  works.    (See  Railroads.) 

Purchases  and  sales,  commercial 325-345 

what  sales  are  not  considered  commercial 326 

character  of  those  made  in  establishments 85-87 

Quotations,  requisites  necessary  to  include  in  official  quotations  instruments  of 
credit  issued  by  national  establishments,  corporations,  or  enter- 
prises         69 

by  foreign  associations 70 

private  persons 71 

Railroads,  suspension  of  payments  and  bankruptcy  of  companies  of  this  kind . .  930-941 

Receivers,  boards  of 939, 940 

Records,  of  notes 23 

of  obligations  payable  to  order 23 

in  commercial  registriea;  from  when  effective 26 

by  virtue  of  what  instruments  they  are  made 23 

(See  Registry.) 

Recoveries : 86,324,545,560 

Redrafts 520 

(See  Reexchanges.) 

Reexchanges  and  redrafts 527-530 

Register 595 

commercial 31 

manner  of  filling  these  positions 32 

Registry  of  vessels,  details  it  must  contain 22, 573 

commercial,  details  to  be  included  in  the  page  for  the  record  of  every 

merchant  or  association 21 

books  of  which  it  consists 16 

manner  of  keeping 19-21 

for  whom  records  in  the  same  are  compulsory  and  for  whom  optional ...        17 

persons  who  can  not  demand  a  record  in 18 

of  transportation  agents 378 

Reimbursements 519 

Remission  of  credits 524, 905 

Rescissions 218-220, 280, 328-332, 344, 389, 392, 401, 414, 431, 68&-6S2 

Respondentia  bonds 721 

Restitution  in  integrum 234, 942 

Revocation  of  commissions  to  agents 279, 280 

Rigging-    (See  Vessels.) 

Risks,  maritime 806-845 

Robbery,  theft,  or  loss  of  instruments  of  credit  and  those  payable  to  bearer 547-566 

Sailing  masters  of  vessels,  their  duties 626-631 

conditions  required  to  be  appointed 626 

their  duties  and  liabilities 627 
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Sailors.    (See  Crew.)  Article. 

desertion  of '. 636  (No.  6) 

Salaries.    (See  Wages.) 
Sales.    (See  Purchases.) 

Salvage 855 

(See  Shipwrecks.) 

Samples 327 

Securities,  public;  what  are  considered  such 68 

which  can  not  be  included  in  official  quotations 72 

industrial  and  commercial 67, 77, 104 

Settlements  of  bankrupts  with  their  creditors 898-907 

Shares,  payable  to  order  and  to  bearer 161-169 

Ship  agents 574,586,587,594-603,606,608,610 

Ship-broking  interpreters,  associations  of : 90-94,  111 

requisites  necessary  for 112 

their  duties 113-115 

books  they  must  keep 114 

Shipowners 586-608 

their  liability  with  regard  to  the  acts  of  the  captain 586, 

58&-591, 593-598, 600, 601, 606-607 

their  rights  and  obligations 669-678 

Shipping  receipts 717 

Shipwrecks « 612, 643, 734, 735, 755, 789, 791, 840, 845 

Shop  clerks 292-302 

liability  of 297 

(See  Factors;  Employees.) 

Shops 85-86 

Stock  of  corporations;  its  kinds 160, 161 

Stock  brokers,  associations  of 90-94 

conditions  required  to  join 94 

Stockholders,  their  rights  and  obligations 170-174 

Stokers 648 

Stores 576 

Stranding  of  vessels 755 

Stubs 543 

Sureties,  order  of  preference  among  the  sureties  who  have  given  bond  for  com- 
mercial agents 98 

of  commercial  agents. .  - 94  (No.  5),  98 

to  recover  the  amount  of  stock  lost 553 

Theft  of  instruments  of  credit  and  of  those  payable  to  bearer.    (See  Robbery, 
etc.) 

by  the  captain  or  crew §05 

Trade-marks }>1 

Translations 113, 114 

Travelers 352 

Treasury,  public;  preference  of  its  credits 580 

Underwriter 274 

(See  Insurance.) 

Ventures : 651 

Vessels,  ownership  of,  manner  of  acquiring 573 

merchant 573-585 

their  sale  and  alienation 576-579, 582, 608 

when  they  may  be  attached  and  sold 584 

their  classification  as  personal  property 585 

owners  of.    (See  Shipowners.) 
registry  of.    (See  Registry  of  vessels.) 

stranding  of 755 

redemption  of  (No.  1) 811 

officers  of 626-648 

(See  Sailing  Masters,  etc.) 

inspections  of (No.  4)  612 

(See  Captains,  their  duties.) 

Wages 580,603,604,635,637-639,643,646,691,725 

(See  Crews.) 

War 169,424  (No.  2),  647 

Warehouses r 85, 86 

Wrecks.    (See  Shipwrecks.) 
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[Pages  117V-12W.] 
[References  are  to  articles  unless  otherwise  stated.! 


Annuities:  Article. 

procedure  in  case  of 383-388 

protection  of 117 

Assignments 112 

Books  of  registry,  manner  of  keeping 222-253 

Cancellation  of  mortgages 124, 125, 175 

Cautionary  notices — 

cancellation  of  record  of 77-88 

effect  of 47-76 

entry 89-104 

fees  for  entry 278 

persons  who  may  demand 42, 44-46 

when  made 43 

Certificates,  issuance  of 281-296 

Conditions  subsequent,  effect  of 108 

Contracts,  requirements  for  record 3 

Debt,  interest-paying,  mortgage  created  in  favor  of 114 

Division  of  estate,  effect  of 123 

Documents  unrecorded,  status  of 389 

Dowry  mortgages '. 169-189 

Effect  of  mortgage 105 

Emphyteusis 118 

Entries  in  registries — 
corrections — 

effect  of 264 

manner  of  making 254-264 

destroyed — 

fees 409,410 

restoration 398-412 

in  old  books,  transfer  of 397-406 

manner  of  making 228-248 

Estates,  statement  relative  to  value  of» 127 

Extension  for  payment  of  interest 115, 116 

Fees: 

notaries : page  1252 

receipts  for 247, 248 

registers  of  property pages  1253-1256 

Foreclosure  by  prescription 134 

Government  contractors,  mortgages  executed  by 217 

Guardianship,  mortgages  by  reason  of 207-216 

Inheritances,  petitions  of 3 

Instruments  requiring  record 1-5 

Insurance  companies,  rights  of . 219-221 

Interest,  extension  for  payment  of 115, 116 

Invalid  mortgages...... 126 

Joint  estates 119 

Limitations 121 

Minors,  mortgages  of  property  of 200-206 

Mortgagee,  rights  of 158-160 

xxxiu 
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Mortgages —  Artlcte. 

annuities,  protection  of 117 

assignment 112 

cancellations 136 

Dartial 124,125 

conditions  subsequent,  effect  of 108 

division  of  estate,  effect  of 123 

effects  of 105 

emphyteusis 118 

extension  for  payment  of  interest 115, 116 

extent  of 110,111 

foreclosure  by  prescription 134 

interest-paying  debt,  mortgage  created  in  favor  of 114 

invalid 126 

joint  estates 119 


cancellation. • 164 

dowry — 

cancellation 175 

married  women,  rights  of 169, 171, 182, 183 

municipal  judges,  obligation  of 185 

property  subject  to 180,181,186,187,188 

record 172,173,174 

sum  secured,  amount  of 176 

effects  of 161, 167 

government  contractors 217 

guardianship- 
acts  pending  execution  of  bond 209 

bond  required 207, 208 

mortgage  bond — 

amount  of,  how  fixed 213, 214 

by  whom  demanded 210, 211 

persons  exempted  from  giving 216 

property  secured  by 211 

termination 215 

how  and  when  created 157, 165, 166, 167, 168 

insufficiency,  rights  of  party 163 

insurance  companies,  rights  of 219, 220, 221 

mortgagee,  rights  of 158-160 

period  in  force 164 

property  of  persons  still  under  parental  authority — 

conveyance  of  real  property  by  parents  forbidden 205 

legal  administrator 200 

real  property  required  of  parents 203 

rights  of  children 201, 204, 206 

property  to  be  set  apart 190-199 

conditions 190 

minor  children,  rights  of 190 

mother,  security  required  of 198 

perron  to  whom  given 193, 194, 199 

property  subject  to 196, 197 

records  and  entries,  how  made 195 

time  allowed  parent * 191, 192 

public  officials 217 

several  estates,  amount  secured  by  each 162 

taxes * 218 

limitations 121 

property — 

mortgaged  with  the  estate Ill 

subject  to 106,107,108 

records 136 

sale,  judicial  procedure  before 128, 129,130 

third  persons,  rights  of 132, 133 

value  of  estate,  statement  of 127 

voluntary — 

annuity  encumbered  with  mortgage 150, 151 

assignment 152, 153, 154, 155 
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Mortgages — Continued. 

voluntary — Continued.  Article. 

cancellation,  of  record,  manner 149 

definition 138 

foreclosure  for  interest  due ..• 147, 148 

interest  on  loan 145, 147 

legal  requirements 146 

manner  of  making 140, 141 

persons  who  may  create 139 

third  persons,  when  effectual  against 141, 142, 143, 144, 156 

Notaries,  fees  of page  1252 

Officials,  public,  mortgages  required  of 217 

Ownership  of  property,  unrecorded  titles 391-396 

Partitions  of  inheritances — 

procedure 3 

requisites  for  record 3 

Possession,  records  of;  contents  and  formalities  required 394, 395 

Prescription,  foreclosure  by 134 

Property — 

mortgaged  with  estate Ill 

subject  to  mortgage 106, 107, 108 

Property  or  property  righto — 

clearing  of  title,  procedure  of 358-382 

encumbrances,  redemption  from 347-388 

freedom  or  encumbrance,  how  proven ; 283 

Property  to  be  set  apart,  mortgages  of 190-199 

Real  property,  property  not  considered  as 4 

Record  of  instruments — 

cancellation  of 77-104 

destroyed,  restoration  of 398-412 

effect  of 23-41 

method  of 6-22 

persons  who  may  demand 6 

transfer  from  old  books 397-406 

Recording — 

instruments  requiring 1-5 

method  and  effect  of 6-40 

Redemption  from  encumbrances,  procedure 347-388 

Registers  of  property — 

appointment 297, 302, 303 

bond 304-307 

certificates  issued  by 281-296 

clearing  of  titles,  proceedings  for 358-382 

consultations  relative  to  interpretation  of  law 276, 278 

I  duties 1 297, 310, 311 

|  fees 334-346 

schedule  of pages  1253-1256 

1  office  force 301 

punishment  for  violations 273 

I  qualifications 298, 299, 300 

I  removals 308 

I  reports 310,311 

responsibility  of 313-333 

substitutes 309 

suite  against 319-333 

suspension  of 274 

transfers 308 

Registries  of  property — 

I  establishment 1 

|  employees 266 

I  entries — 

i  corrections  in 254-264 

manner  of  making 228-248 

j  inspections — 

I  by  whom  made 269 

report 270,271,272 

instruments  recorded  in 1, 2, 5 

75270— H.  Doc.  1484,  60-2  pt  2 51 
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Registries  of  property — Continued..  Article. 

location 1 

manner  of  keeping . 222-253 

officials 267 

publicity  of , 279-296 

supervision  over 265 

territorial  limits ". % I 

Registry  and  notarial  division,  duties  of 268 

Repealing  clause 413 

Reports 273 

Sales,  judicial  procedure 128, 129, 130 

Taxes,  mortgages  for  payment  of , 218 

Third  persons,  rights  of 132, 133 

Title  of  ownership — 

clearing  of 358-382 

unrecorded,  procedure  in  case  of 391-394, 396 

Title  deeds,  form  and  requisites  for  recording 3 

Unrecorded  documents,  status  of 389 
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Article 

Absence  of  registers 391-397,399 

Administration  of  registries 303-333 

Appointment  of  registers 360,367-369 

Assignments,  record 84 

Attachments,  cautionary  notices 93 

Bonds  of  registers 370-375, 377-379, 384,  pages  1365, 1366 

Books  to  be  kept  in  registries 217-238,279-289 

Canals,  records  of 69-73 

Cancellation  of  records — 

documents  necessary 136 

limitations 133 

partial 155 

record > 128,131-159 

rules 137 

suspension 152, 153 

Cautionary  notices — 

cancellation,  when  proper 140,141 

contents 126 

conversion  into  record 142 

demandable  by  persons  interested 98 

rules .... 92 

when  proper 99 

Correction  of  entries  in  registries 290-302 

Creditors,  agricultural,  cautionary  notices  in  favor 104-109 

Defects  in  instruments 77-83 

correction  and  procedure  to  correct  instruments  containing 110-125 

Deposits  to  be  made  by  registers 375,376 

Disciplinary  jurisdiction 406-420 

Documents — 

authentic 51 

authenticated 87 

foreign 52 

unrecorded 435-448 

Employees  of  office  of  registrar  of  property,  presentation  of  documents  for 

record 55 

Errors  in  instruments 77-83 

Estates,  numeration 59 

Examinations  competitive 303, 366-367 

Examinations  for  employees  of  registry  and  notarial  division 266, 307-309 

Exchanges  between  registers 357-358 

Fees  of  registers 421-429 

Forms pages  1367-1387 

Incumbrances,  release  of  existing 430-434 

Inheritances,  records 85,86 

Inspection  of  registries 310-333 

Installation  of  registers 370 

Instruments  subject  to  record 23-52 

exceptions 25, 28 

xxxvu 
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Article. 

Judgments,  final,  record 76 

Leases,  records  of 68 

Legacies,  cautionary  notices 100,101,102,103 

Legal  representative,  defined j 53 

Liability  of  registers .' 406-420 

Liens,  release 430-434 

Marginal  notes,  cautionary,  when  to  be  made 127 

Mortgages 160-176 

by  reason  of  guardianship 211-214 

cancellation  of  records ." 138, 139 

dowry 192-199 

for  property  set  apart 201-206 

for  securing  property  of  persons  under  paternal  authority 207-210 

legal 188-191,215 

records 66,67 

voluntary 177-187 

Oaths  of  registers 380 

Possession,  entries 435-448 

Property  rights — 

express  reservation ^ 58 

reduction 135 

when  considered  extinguished 132 

Public  works,  record  of 69, 70, 71, 72, 73 

Publicity  of  registries h 334-350 

Railroads,  record  of 69-73 

Realty- 
diminution 134 

when  considered  extinguished ' 131 

Records — 

description  of  property 74 

destroyed,  substitution 462 

effects 449-462 

method  and  effect 53-90 

numeration 60-62 

order 75 

possession 36 

rules 63-90 

time  for  making 56 

to  be  made  in  name'of  grantee 143 

Registers  of  property — 

absence 391-397, 399 

appointment 367-369 

bonds 370-375,377-379,384;  pages  1365, 1366 

competitive  examinations 303, 366, 367 

deposits 375, 376 

exchanges 357, 358 

fees 421-429 

form  of  address 352 

installation 370 

liability 406-420 

oaths 380 

office  compatible  with  practice  of  law 351 

removal 385, 386, 388, 390 

retirement 353-356 

substitutes 400-404 

transfer 387^390 

vacancies 359-365 

Registries  of  property — 

administration 303-333 

change  of  limits 11-16 

classes  and  classification 1 

how  to  be  kept 216-289 

inspection 310-333 

location. . .  ^ 2 

publicity  of - 334-350 

transfer 3-10 
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Registry  and  notarial  division —  Article. 

creation.  .^ 265 

sections 303 

Release  of  existing  incumbrances 430-434 

Removal  of  registers. 385, 386, 388, 390 

Representative,  legal 53 

Retirement  of  registers .. 353-356 

Substitutes  of  registers 400-404 

Suspension  of  records,  cautionary  notices 129 

Title  deed,  defined 50 

Transfer  of  registers \ 387-390 

Vacancies  in  offices  of  registers 359-365 
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